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Preface 


This volume contains the general laws of a permanent nature enacted by the 
General Assembly through the 2005 Regular Session that are within Chapters 
97 through 105, and brings to date the annotations included therein. 

A majority of the Session Laws are made effective upon becoming law, but a 
few provide for stated effective dates. If the Session Law makes no provision 
for an effective date, the law becomes effective under G.S. 120-20 “from and 
after 60 days after the adjournment of the session” in which passed. 

A ready reference index is included at the back of this volume. This index is 
intended to give the user a quick reference to larger bodies of statutes within 
this volume only. For detailed research on any subject, both within this volume 
and the General Statutes as a whole, see the General Index to the General 
Statutes. 

Beginning with formal opinions issued by the North Carolina Attorney 
General on July 1, 1969, selected opinions which construe a specific statute are 
cited in the annotations to that statute. For a copy of an opinion or of its 
headnotes, write the Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 

This recompiled volume has been prepared and published under the super- 
vision of the Department of Justice of the State of North Carolina. The 
members of the North Carolina Bar are requested to communicate any 
suggestions they may have for improving the General Statutes to the Depart- 
ment, or to LexisNexis, Charlottesville, Virginia. 


Roy Cooper 
Attorney General 
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Scope of Volume 


Statutes: 


Permanent portions of the General Laws enacted by the General Assembly 
through the 2005 Regular Session affecting Chapters 97 through 105 of the 
General Statutes. 


Annotations: 


This publication contains annotations taken from decisions of the North 
Carolina Supreme Court, decisions of the North Carolina Court of Appeals, and 
decisions of the appropriate federal courts posted through May 15, 2005. These 
cases will be printed in the following reporters: 


South Eastern Reporter 2nd Series. 
Federal Reporter 3rd Series. 
Federal Supplement 2nd Series. 
Federal Rules Decisions. 
Bankruptcy Reports. 

Supreme Court Reporter. 


Additionally, annotations have been taken from the following sources: 


North Carolina Law Review through Volume 83, no. 3. 

Wake Forest Law Review through Volume 40, Pamphlet No. 1. 
Campbell Law Review through Volume 27, no. 2. 

Duke Law Journal through Volume 54, no. 1. 

North Carolina Central Law Journal through Volume 27, no. 1. 
Opinions of the Attorney General. 
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User’s Guide 


In order to assist both the legal profession and the layperson in obtaining the 
maximum benefit from the North Carolina General Statutes, a User’s Guide 
has been included in Volume 1. This guide contains comments and information 
on the many features found within the General Statutes intended to increase 
the usefulness of this set of laws to the user. See Volume 1 for the complete 
User’s Guide. 


Abbreviations 


(The abbreviations below are those found in the General Statutes that refer 
to prior codes.) 


JPA. | th Silt ba he OMI eR GEIS EA) ee OR eR CA CR Ee he Potter’s Revisal (1821, 1827) 
pe ee Tt NAM AG Cade, areal ty WG Revised Statutes (1837) 
le OME ct a RIEL AUC a. OU vem RE. AR rt Revised Code (1854) 
ORO rk Rc ee the REE Le oy Sit smc Code of Civil Procedure (1868) 
COC) Cae nN OS APR Pe I Miter eh Vols Bite Uae hie aueaaae 4 Code (1883) 
CT ee ete ade Miley ON SAS DANO e salads, Che wo oe Revisal of 1905 
Cee Ad Oe ee tes 8 Consolidated Statutes (1919, 1924) 


STATE OF NORTH CAROLINA 


DEPARTMENT OF JUSTICE 
Raleigh, North Carolina 


December 2005 


I, Roy Cooper, Attorney General of North Carolina, do hereby certify that the 
foregoing 2005 Replacement Code to the General Statutes of North Carolina 
was prepared and published by LexisNexis under the supervision of the 
Department of Justice of the State of North Carolina. 

Roy Cooper 


Attorney General of North Carolina 
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. Workers’ Compensation Act, G.S. 97-1 to 97-101.1 

. Compensation Rating and Inspection Bureau [Repealed.] 

. Security Funds [Repealed and Reserved.] 
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to 97-164 
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99C-1 to 99C-5 

99D. Civil Rights, G.S. 99D-1 
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1. Equine Activity Liability, G.S. 99E-1 to 99E-9 
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99E-25 

4, Agritourism Activity Liability, G.S. 99E-30 to 99E-32 

100. Monuments, Memorials and Parks, G.S. 100-1 to 100-19 

1. Approval of Memorials, Works of Art, etc, G.S. 100-1 to 100-8 

2. Memorials Financed by Counties and Cities, G.S. 100-9 to 100-10 

3. Mount Mitchell Park, G.S. 100-11 to 100-15 
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100-19 
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102. Official Survey Base, G.S. 102-1 to 102-17 

103. Sundays, Holidays and Special Days, G.S. 103-1 to 103-10 

104. United States Lands, G.S. 104-1 to 104-33 

1. Authority for Acquisition, G.S. 104-1 to 104-11.1 

2. Inland Waterways, G.S. 104-12 to 104-30 

3. Jurisdiction over National Park System Lands, G.S. 104-31 to 
104-33 

104A. Degrees of Kinship, G.S. 104A-1 

104B. Hurricanes or Other Acts of Nature, G.S. 104B-1 to 104B-16 
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. 1. In General, G.S. 104B-1 
. 2. Zoning of Potential Flood Areas [Repealed.] 
. 8. Protection of Sand Dunes along Outer Banks [Repealed.] 


104C. Atomic Energy, Radioactivity and Ionizing Radiation [Re- 
pealed and Recodified]. 

104D. Southern States Energy Compact, G.S. 104D-1 to 104D-6 

104E. North Carolina Radiation Protection Act, G.S. 104E-1 to 
104E-29 

104F. Southeast Interstate Low-Level Radioactive Waste Manage- 
ment Compact [Repealed.| 
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105. Taxation, G.S. 105-1 to 105-564 


SUBCHAPTER I. Levy or TAXES 


. 1. Inheritance Tax [Repealed.] 
. 1A. Estate Taxes, G.S. 105-32.1 to 105-32.8 


2. Privilege Taxes, G.S. 105-33 to 105-113.1 


. 2A. Tobacco Products Tax, G.S. 105-113.2 to 105-113.40 
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2C. Alcoholic Beverage License And Excise Taxes, G.S. 105-113.68 to 
105-113.104 


. 2D. Unauthorized Substances Taxes, G.S. 105-1138.105 to 


105-113.113 

3. Franchise Tax, G.S. 105-114 to 105-129.1 
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105-129.2 to 105-129.14 


. 3B. Business And Energy Tax Credits, G.S. 105-129.15 to 105.129.24 
. 3C. Tax Incentives For Recycling Facilities, G.S. 105-129.25 to 


105-129.34 


. 38D. Historic Rehabilitation Tax Credits, G.S. 105-129.385 to 


105-129.39 


. 3E. Low-Income Housing Tax Credits, G.S. 105-129.40 to 105-129.49 
. 3F. Research and Development, G.S. 105-129.50 to 105-129.55 
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G.S. 105-129.60 to 105-129.66 


. 4. Income Tax, G.S. 105-130 to 105-163.015 
. 4A. Withholding; Estimated Income Tax for Individuals, G.S. 


105-163.1 to 105-163.24 


. 4B. Filing of Declarations of Estimated Income Tax and Installment 


Payments of Estimated Income Tax by Corporations [Recodi- 
fied 


AG. Filing of Declarations of Estimated Income Tax and Installment 


Payments of Estimated Income Tax by Corporations, G.S. 
105-163.38 to 105-163.44 


. 6. Sales and Use Tax, G.S. 105-164 to 105-187 

. 5A. North Carolina Highway Use Tax, G.S. 105-187.1 to 105-187.14 
. OB. Scrap Tire Disposal Tax, G.S. 105-187.15 to 105-187.19 
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G.S. 105-187.50 to 105-187.52 


. 6. Gift Taxes, G.S. 105-188 to 105-197.1 
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105-217 
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. 8C. Schedule I-C. Excise Tax on Banks [Repealed and Omitted.] 
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. 8E. Excise Stamp Tax on Conveyances, G.S. 105-228.28 to 


105-228.89 
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105-284 
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Assessments, G.S. 105-288 to 105-293 
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to 105-300 


. 17. Administration of Listing, G.S. 105-301 to 105-312 
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. 19. Administration of Real and Personal Property Appraisal, G.S. 


105-317 to 105-317.1 


. 20. Approval, Preparation, Disposition of Records, G.S. 105-318 to 


105-321 


. 21. Review and Appeals of Listings and Valuations, G.S. 105-322 to 


105-325.1 


. 22. Listing, Appraising, and Assessing by Cities and Towns, G.5. 


105-326 to 105-329 


. 22A. Motor Vehicles, G.S. 105-330 to 105-332 

. 23. Public Service Companies, G.S. 105-333 to 105-344 

_ 24. Review and Enforcement of Orders, G.S. 105-345 to 105-346 

_ 25. Levy of Taxes and Presumption of Notice, G.S. 105-347 to 


105-348 


. 26. Collection and Foreclosure of Taxes, G.S. 105-349 to 105-378 
_ 27. Refunds and Remedies, G.S. 105-379 to 105-382 

. 28. Special Duties to Pay Taxes, G.S. 105-383 to 105-386 

. 29. Validations [Recodified and Repealed.] 

. 80. General Provisions, G.S. 105-394 to 105-398 


SuBcHAPTER III. COLLECTION OF TAXES 


. 81. Rights of Parties Adjusted [Repealed and Transferred.| 

. 32. Tax Liens [Repealed.] 

_ 33. Time and Manner of Collection [Repealed.] 

. 338A. Agreements with United States or Other States [Transferred.| 
. 34. Tax Sales [Repealed.| 

. 35. Sheriff’s Settlement of Taxes [Repealed.] 


SuBcHAPTER ITV. LisTING Or AUTOMOBILES 


35A. Listing of Automobiles in Certain Counties [Repealed.] 


SuBCHAPTER V. Motor FUEL TAXES 


36. Gasoline Tax [Repealed.] 
36A. Special Fuels Tax [Repealed.] 
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Art. 36B. Tax on Carriers Using Fuel Purchased Outside State, G.S. 


105-449.37 to 105-449.59 


Art. 36C. Gasoline, Diesel, and Blends, G.S. 105-449.60 to 105-449.129 
Art. 36D. Alternative Fuel, G.S. 105-449.130 to 105-449.139 
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SUBCHAPTER VI. Tax RESEARCH 


Tax Research [Repealed.] 


SuBcHAPTER VII. PAYMENTS RECEIVED FROM TENNESSEE VALLEY AUTHORITY IN LIEU 


Art. 30: 


OF TAXES 


Equitable Distribution between Local Governments, G.S. 
105-458 to 105-462 


SuBcCHAPTER VIII. LocAL GOVERNMENT SALES AND USE Tx 


Art. 39. 
Acta 40. 


Art. 41. 
Art. 42. 


Art. 43. 
Art; 44) 


ATt..00) 


First One-Cent (1¢) Local Government Sales and Use Tax, G.S. 
105-463 to 105-479 

First One-Half Cent (+2¢) Local Government Sales and Use Tax, 
G.S. 105-480 to 105-487 

Alternative Local Government Sales and Use Taxes [Repealed.] 

Second One-Half Cent (42¢) Local Government Sales and Use 
Tax, G.S. 105-495 to 105-509 

[Reserved.], G.S. 

Third One-Half Cent (42¢) Local Government Sales and Use Tax, 
G.S. 105-515 to 105-549 


SUBCHAPTER LX. Mutticounty TAXES 


Regional Transit Authority Vehicle Rental Tax, G.S. 105-550 to 
105-559 


. Regional Transit Authority Registration Tax, G.S. 105-560 to 


105-564 


Chapter 97. 


Workers’ Compensation Act. 


Article 1. 


Workers’ Compensation Act. 


Sec. 

97-1. Short title. 

97-1.1. References to workmen’s compensa- 
tion. 

97-2. Definitions. 

97-3. Presumption that all employers and em- 
ployees have come under provi- 
sions of Article. 

[Repealed.] 

Presumption as to contract of service. 

No special contract can relieve an em- 
ployer of obligations. 

97-6.1. [Repealed.] 

97-7. State or subdivision and employees 

thereof. 

97-8. Prior injuries and deaths unaffected. 

97-9. Employer to secure payment of compen- 
sation. 

97-10. [Repealed.] 

97-10.1. Other rights and remedies against 
employer excluded. 

97-10.2. Rights under Article not affected by 
liability of third party; rights and 
remedies against third parties. 

97-10.3. Minors illegally employed. 

97-11. Employer not relieved of statutory duty. 

97-12. Use of intoxicant or controlled sub- 
stance; willful neglect; willful dis- 
obedience of statutory duty, safety 
regulation or rule. 

97-13. Exceptions from provisions of Article. 

97-14 through 97-16. [Repealed.] 

97-17. Settlements allowed in accordance with 


97-4. 
97-5. 
97-6. 


Article. 
97-18. Prompt payment of compensation re- 
quired; installments; payment 


without prejudice; notice to Com- 
mission; penalties. 

97-18.1. Termination or suspension of compen- 
sation benefits. 

97-19. Liability of principal contractors; certif- 
icate that subcontractor has com- 
plied with law; right to recover 
compensation of those who would 
have been liable; order of liability. 

97-19.1. Truck, tractor, or truck tractor trailer 
driver’s status as employee or in- 
dependent contractor. 

97-20. Priority of compensation claims against 
assets of employer. 

97-21. Claims unassignable and exempt from 
taxes and debts; agreement of em- 
ployee to contribute to premium or 
waive right to compensation void; 
unlawful deduction by employer. 


Sec. 

97-22. Notice of accident to employer. 

97-23. What notice is to contain; defects no bar; 
notice personally or by registered 
letter or certified mail. 

97-24. Right to compensation barred after two 
years; destruction of records. 

97-25. Medical treatment and supplies. 

97-25.1. Limitation of duration of medical com- 
pensation. 

97-25.2. Managed care organizations. 

97-25.3. Preauthorization. 

97-25.4. Utilization guidelines for medical 
treatment. 

97-25.5. Utilization guidelines for vocational 
and other rehabilitation. 

97-25.6. Reasonable access to medical informa- 
tion. 

97-26. Fees allowed for medical treatment; 
malpractice of physician. 

97-26.1. Fees for medical records and reports; 
expert witnesses. 

97-27. Medical examination; facts not privi- 
leged; refusal to be examined sus- 
pends compensation; autopsy. 

97-28. Seven-day waiting period; exceptions. 

97-29. Compensation rates for total incapacity. 

97-29.1. Increase in payments in cases for total 
and permanent disability occur- 
ring prior to July 1, 1973. 

97-30. Partial incapacity. 

97-31. Schedule of injuries; rate and period of 
compensation. 

97-31.1. Effective date of legislative changes in 
benefits. 

97-32. Refusal of injured employee to accept 
suitable employment as suspend- 
ing compensation. 

97-32.1. Trial return to work. 

97-33. Prorating in event of earlier disability 

or injury. 

Employee receiving an injury when be- 
ing compensated for former injury. 

How compensation paid for two injuries; 
employer liable only for subse- 
quent injury. 

Accidents taking place outside State; 
employees receiving compensa- 
tion from another state. 

Where injured employee dies before to- 
tal compensation is paid. 

Where death results proximately from 
compensable injury or occupa- 
tional disease; dependents; burial 
expenses; compensation to aliens; 
election by partial dependents. 

Widow, widower, or child to be conclu- 
sively presumed to be dependent; 


97-34. 


97-35. 


97-36. 


97-37. 


97-38. 


97-39. 


CH. 97. WORKERS’ COMPENSATION ACT 


Sec. 
other cases determined upon 
facts; division of death benefits 
among those wholly dependent; 
when division among partially de- 
pendent. 

97-40. Commutation and payment of compen- 
sation in absence of dependents; 
“next of kin” defined; commutation 
and distribution of compensation 
to partially dependent next of kin; 
payment in absence of both depen- 
dents and next of kin. 

97-40.1. Second Injury Fund. 

97-41. [Repealed.] 

97-42. Deduction of payments. 

97-42.1. Credit for unemployment benefits. 
97-43. Commission may prescribe monthly or 
quarterly payments. 

97-44. Lump sums. 

97-45. Reducing to judgment outstanding lia- 
bility of insurance carriers with- 
drawing from State. 

97-46. Lump sum payments to trustee; receipt 
to discharge employer. 

97-47. Change of condition; modification of 
award. 

97-47.1. Payment without prejudice; limita- 
tions period. 

97-48. Receipts relieving employer; payment to 
minors; when payment of claims 
to dependents subsequent in right 
discharges employer. 


97-49. Benefits of mentally incompetent or mi- 
nor employees under 18 may be 
paid to a trustee, etc. 

97-50. Limitation as against minors or men- 
tally incompetent. 

97-51. Joint employment; liabilities. 

97-52. Occupational disease made compens- 
able; “accident” defined. 

97-53. (See editor’s note on condition prece- 
dent) Occupational diseases enu- 
merated; when due to exposure to 
chemicals. 

97-54. “Disablement” defined. 

97-55. “Disability” defined. 

97-56. Limitation on compensable diseases. 

97-57. Employer lable. 

97-58. Time limit for filing claims. 

97-59. Employer to pay for treatment. 

97-60. [Repealed.] 

97-61. [Rewritten as §§ 97-61.1 to 97-61.7.] 


97-61.1. First examination of and report on 
employee having asbestosis or sil- 
icosis. 

97-61.2. Filing of first report; right of hearing; 
effect of report as testimony. 

97-61.3. Second examination and report. 

97-61.4. Third examination and report. 

97-61.5. Hearing after first examination and 
report; removal of employee from 
hazardous occupation; compensa- 


Sec. 
tion upon removal from hazardous 
occupation. 

97-61.6. Hearing after third examination and 
report; compensation for disability 
and death from asbestosis or sili- 
cosis. 

97-61.7. Waiver of right to compensation as 
alternative to forced change of oc- 
cupation. 

“Silicosis” and “asbestosis” defined. 

Period necessary for employee to be 
exposed. 

General provisions of act to control as 
regards benefits. 

Reduction of rate where tuberculosis 
develops. 

Claim where benefits are discontinued. 

Postmortem examinations; notice to 
next of kin and insurance carrier. 

Controverted medical questions. 

Examination by advisory medical com- 
mittee; inspection of medical re- 
ports. 

Report of committee to Industrial Com- 
mission. 

Filing report; right of hearing on report. 

Appointment of advisory medical com- 
mittee; terms of office; duties and 
functions; salaries and expenses. 

Fees. 

Expense of hearings taxed as costs in 
compensation cases; fees collected 
directed to general fund. 

97-75, 97-76. [Repealed.] 

97-77. North Carolina Industrial Commission 

created; members appointed by 
Governor; terms of office; chair- 
man. 

97-77.1. Expired. 

97-78. Salaries and expenses; administrator, 
executive secretary, deputy com- 
missioners, and other staff assis- 
tance; annual report. 

Offices and supplies; deputies with 
power to subpoena witnesses and 
to take testimony; meetings; hear- 
ings. 

Rules and regulations; subpoena of wit- 
nesses; examination of books and 
records; depositions; costs. 

Blank forms and literature; statistics; 
safety provisions; accident re- 
ports; studies and investigations 
and recommendations to General 
Assembly; to cooperate with other 
agencies for prevention of injury. 

Memorandum of agreement between 
employer and employee to be sub- 
mitted to Commission on_pre- 
scribed forms for approval; direct 
payment as award. 


97-62. 
97-63. 


97-64. 


97-65. 


97-66. 
97-67. 


97-68. 
97-69. 
37-00: 
TAL 
97-72. 


97-73. 
97-74. 


91-19: 


97-80. 


97-81. 


97-82. 
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Sec. 

97-83. Commission is to make award after 
hearing. 

97-83.1. Facilities for hearings; security. 

97-84. Determination of disputes by Commis- 
sion or deputy. 

97-85. Review of award. 

97-86. Award conclusive as to facts; appeal; 
certified questions of law. 

97-86.1. Payment of award pending appeal in 
certain cases. 

97-86.2. Interest on awards after hearing. 

97-87. Judgments on awards. 

97-88. Expenses of appeals brought by insur- 
ers. 

97-88.1. Attorney’s fees at original hearing. 

97-88.2. Penalty for fraud. 

97-88.3. Penalty for health care providers. 

97-89. Commission may appoint qualified phy- 
sician to make necessary exami- 
nations; expenses; fees. 

97-90. Legal and medical fees to be approved 
by Commission; misdemeanor to 
receive fees unapproved by Com- 
mission, or to solicit employment 
in adjusting claims; agreement for 
fee or compensation. 

97-90.1. Insurers that provide employee’s 
health benefit plans, disability in- 
come plans, or any other health 
insurance plans as real parties in 
interest; reimbursement. 

Commission to determine all questions. 

Employer’s record and report of acci- 
dents; records of Commission not 
open to public; supplementary re- 
port upon termination of disabil- 
ity; penalty for refusal to make 
report; when insurance carrier li- 
able. 

Employers required to carry insurance 
or prove financial ability to pay for 
benefits; employers required to 
post notice; self-insured employ- 
ers regulated by Commissioner of 
Insurance. 

Employers required to give proof that 
they have complied with preced- 
ing section; penalty for not keep- 
ing liability insured; review; lia- 
bility for compensation; criminal 
penalties for failure to secure pay- 
ment of compensation. 

Actions against employers failing to ef- 
fect insurance or qualify as self- 
insurer. 

[Repealed.] 

Insurance policies must contain clause 
that notice to employer is notice to 
insurer, etc. 

Policy must contain agreement 
promptly to pay benefits; continu- 


97-91. 
o1-92, 


37-93. 


97-94. 


97-95. 


97-96. 
97-97. 


97-98. 


Sec. 
ance of obligation of insurer in 
event of default. 

97-99. Law written into each insurance policy; 
form of policy to be approved by 
Commissioner of Insurance; sin- 
gle catastrophe hazards. 

97-100. Rates for insurance; carrier to make 
reports for determination of sol- 
vency; tax upon premium; wrong- 
ful or fraudulent representation of 
carrier punishable as _ misde- 
meanor; notices. 

97-101. Collection of fines and penalties. 

97-101.1. Commission may issue writs of ha- 
beas corpus. 


Article 2. 


Compensation Rating and Inspection 
Bureau. 


97-102 through 97-104.6. [Repealed.] 
Article 3. 


Security Funds. 


97-105 through 97-122. [Repealed.] 
97-123 through 97-129. [Reserved.] 


Article 4. 


North Carolina Self-Insurance Security 
Association. 


Definitions. 

Creation. 

Board of directors. 

Powers and duties of the Association. 

Plan of Operation. 

Insolvency. 

Powers and duties of the Commis- 
sioner. 

Examination of the Association. 

Tax exemption. 

Immunity. 

Nonduplication of recovery. 

Stay of proceedings. 

Disposition of assets upon dissolution. 

Use of deposits made by insolvent 
member self-insurers. 

97-144 through 97-164. [Reserved.] 


97-130. 
97-131. 
97-132. 
97-133. 
97-134. 
97-135. 
97-136. 


97-137. 
97-138. 
97-139. 
97-140. 
97-141. 
97-142. 
97-143. 


Article 5. 
Individual Employers. 


Definitions. 

License applications; required infor- 
mation. 

License. 

License covering applicant and any 
subsidiary or applicant relying on 
a guarantor; procedure; require- 
ments. 

Reporting and records. 


97-165. 
97-170. 


Of-1709: 
OTA. 


97-180. 
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Sec. 

97-185. Deposits; 
credit. 

97-190. Excess insurance. 

97-195. Revocation, suspension or restriction 
of license. 


surety bonds; letters of 


CH. 97. WORKERS’ COMPENSATION ACT 


§97-1 


Sec. 

97-196. Civil penalties or restitution for viola- 
tions; administrative procedure. 

97-200. Claims administration. 


ARTICLE 1. 


Workers’ Compensation Act. 


§ 97-1. Short title. 


This Article shall be known and cited as The North Carolina Workers’ 
Gompensation,Act..(1929,c,,120,s, 1; 197 Ovew iasas) 


Cross References. — As to application of 
this Chapter to incapacitated State law-en- 
forcement officers, see G.S. 143-166.14. As to 
the inapplicability of this chapter to prisoners 
working pursuant to G.S. 162-58, see G.S. 162- 
61. 

Study Committee on Workers’ Compen- 
sation Benefits. — Session Laws 2005-448, ss. 
1(a)-(e), provide: “(a) There is established the 
Study Committee on Workers’ Compensation 
Benefits. The Committee shall study disability 
benefits available under the Workers’ Compen- 
sation Act, including the following: 

“(1) The appropriate coverage and benefit 
levels, including the level of scheduled pay- 
ments under G.S. 97-31, the appropriateness of 
cost-of-living adjustments, and a comparison of 
workers’ compensation benefits in other states. 

“(2) How the workers’ compensation system 
functions with other disability benefits, includ- 
ing social security and private disability. 

“(3) Employment issues and their relation- 
ship to the current workers’ compensation sys- 
Lem. 

“(4) The appropriate manner for compensa- 
tion related to exposure to asbestos or silica. 

“(5) The manner and duration of medical 
benefits. 

“(6) Any other issues the Committee deems 
relevant under the workers’ compensation sys- 
tem. 

“(b) The Study Committee on Workers’ Com- 
pensation Benefits shall consist of 12 members, 
appointed as follows: 

“(1) Six appointed by the General Assembly 
upon the recommendation of the Speaker of the 
House of Representatives. 

“(2) Six appointed by the General Assembly 
upon the recommendation of the President Pro 
Tempore of the Senate. 

“Vacancies in membership shall be filled by the 
original appointing authority. The Committee, 
while in the discharge of its official duties, may 
exercise all powers provided for under G.S. 


120-19 and G.S. 120-19.1 through G.S. 120- 
19.4. The Committee may contract for profes- 
sional, clerical, or consultant services as pro- 
vided by G.S. 120-32.02. 

“(c) Subject to the approval of the Legislative 
Services Commission, the Committee may meet 
in the Legislative Building or the Legislative 
Office Building. The Legislative Services Com- 
mission, through the Legislative Services Of- 
ficer, shall assign professional staff to assist the 
Committee in its work. The House of Represen- 
tatives’ and the Senate’s Supervisors of Clerks 
shall assign clerical support staff to the Com- 
mittee, and the expenses relating to clerical 
employees shall be borne by the Committee. 
Members of the Committee shall receive sub- 
sistence and travel expenses at the rates set 
forth in G.S. 120-3.1, 138-5, or 138-6, as appro- 
priate. 

“(d) The Committee shall report to the 2006 
Regular Session of the 2005 General Assembly 
upon its convening and shall make its final 
report to the 2007 General Assembly upon its 
convening. Progress and final reports of the 
Commission may include recommended legisla- 
tion. The Committee shall terminate upon the 
convening of the 2007 General Assembly. 

“(e) Of the funds appropriated to the General 
Assembly, the Legislative Services Commission 
shall allocate funds for the expenses of the 
Committee established by this act.” 

Legal Periodicals. — For case law survey 
on workers’ compensation, see 41 N.C.L. Rev. 
409 (1963); 44 N.C.L. Rev. 1069 (1966); 45 
N.C.L. Rev. 983 (1967). 

For survey of 1977 workers’ compensation 
law, see 56 N.C.L. Rev. 1166 (1978). 

For note discussing the nonexistence of a 
private right of action for retaliatory discharge 
resulting from pursuit of workers’ compensa- 
tion benefits, see 15 Wake Forest L. Rev. 139 
GLOWS): 

For note on workers’ compensation and retal- 
iatory discharge, see 58 N.C.L. Rev. 629 (1980). 
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For comment on injury by accident in work- 
ers’ compensation, see 59 N.C.L. Rev. 175 
(1980). 

For note on occupational disease under work- 
ers’ compensation statute, see 16 Wake Forest 
L. Rev. 288 (1980). 

For survey of 1980 administrative law, see 59 
NC) Rev, 1082711981): 

For survey of 1982 law on workers’ compen- 
sation, see 61 N.C.L. Rev. 1243 (1983). 

For comment discussing the North Carolina 
Workers’ Compensation Act in light of Hoyle v. 
Isenhour Brick & Tile Co., 306 N.C. 248, 293 
S.E.2d 196 (1982), see 19 Wake Forest L. Rev. 
513 (1983). 

For note discussing proof of causation re- 
quirement in occupational disease cases, in 
light of Rutledge v. Tultex Corp./Kings Yarn, 
808 N.C, 85, 301 S.E.2d 359 (1983), see 7 
Campbell L. Rev. 99 (1984). 

For survey of North Carolina construction 
law, with particular reference to workers’ com- 
pensation, see 21 Wake Forest L. Rev. 633 
(1986). 

For note discussing workers’ compensation 
and mental injuries, in light of 79 N.C. App. 
A483, 340 S.E.2d 116, disc. rev. denied, 317 N.C. 
334, 346 S.E.2d 140 (1986), see 65 N.C.L. Rev. 
816 (1987). 

For article on “North Carolina Construction 
Law Survey II,” see 22 Wake Forest L. Rev. 481 
(1987). 

For note discussing the exclusive remedy 
requirement for the scheduled injuries section 
of the North Carolina Workers’ Compensation 
Act, see 66 N.C.L. Rev. 1365 (1988). 

For note, “Roberts v. Burlington Industries — 
Workers’ Compensation for the Death of a Good 
Samaritan,” see 66 N.C.L. Rev. 1377 (1988). 

For article, “Smoking in the Workplace: Who 
Has What Rights?,” see 11 Campbell L. Rev. 311 
(1989). 

For article, discussing the protection of non- 
smokers’ rights in the workplace, see 11 Camp- 
bella Rev, 639 (1989). 

For note, “Workers’ Compensation — Death 
Knell of a Good Samaritan!,” commenting on 
Culpepper v. Fairfield Sapphire Valley, 93 N.C. 
App) 242,317 5.H.2d 777 (1989), see 12 Camp- 
bell L. Rev. 121 (1989). 

For note, “The Intentional-Tort Exception to 
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the Workers’ Compensation Exclusive Remedy 
Immunity Provisions: Woodson vy. Rowland,” see 
70 N.C.L. Rev. 849 (1992). 

For article, “An Analysis of the Retaliatory 
Employment Discrimination Act and Protected 
Activity under the Occupational Safety and 
Health Act of North Carolina,” see 15 Campbell 
lReva 29519972), 

For note, “North Carolina’s Expansion of the 
Definition of ‘Intentional’ in Exceptions to the 
Exclusivity of Workers’ Compensation: Is Leg- 
islative Action ‘Substantially Certain’ to Fol- 
low? — Woodson v. Rowland”, see 27 Wake 
Forest L. Rev. 797 (1992). 

For Survey of Developments in North Caro- 
lina Law (1992), see 71 N.C.L. Rev. 1893 (1993). 

For survey, “The North Carolina Workers’ 
Compensation Act of 1994: A Step in the Direc- 
tion of Restoring Balance,” see 73 N.C.L. Rev. 
2502 (1995). 

For survey, “Vernon v. Stephen L. Mabe 
Builders: The Requirements of Fairness in Set- 
tlement Agreements Under the North Carolina 
Workers’ Compensation Act,” see 73 N.C.L. Rev. 
PASI AIM ANGIE) 

For article, “The Substantial Certainty Ex- 
ception to Workers’ Compensation,” see 17 
Campbell L. Rev. 413 (1995). 

For note, “The Fairness Requirement for a 
Workers’ Compensation Agreement — The Ef- 
fect of Vernon v. Steven L. Mabe Builders,” see 
17 Campbell L. Rev. 521 (1995). 

For a survey of 1996 developments in the law 
regarding prisoner rights, see 75 N.C.L. Rev. 
2AZ Soo a. 

For a survey of 1996 developments in work- 
ers’ compensation law, see 75 N.C.L. Rev. 2505 
(GRSEYO 

For comment, “A Proposal to Reform the 
North Carolina Workers’ Compensation Act to 
Address Mental-Mental Claims,” see 32 Wake 
Forest i, Rey. 193.1997). 

For comment on the reality of work-related 
stress, see 20 Campbell L. Rev. 321 (1998). 

For legislative survey on worker’s compensa- 
tion, see 22 Campbell L. Rev. 253 (2000). 

Survey of Developments in North Carolina 
Law and the Fourth Circuit, 1999: Revisiting 
Rutledge: A Survey of Recent Developments in 
Occupational Disease Law Under the North 
Carolina Workers’ Compensation Act, 78 N.C.L. 
Rev. 2083 (2000). 


CASE NOTES 


Constitutionality. — The North Carolina 
Workers’ Compensation Act has been held to be 
constitutional by the North Carolina Supreme 
Court, and the Supreme Court of the United 
States has upheld the constitutionality of sim- 
ilar compensation acts. Jenkins v. American 
Enka Corps 95) F.2d755\(4th Cir, 19388); 

The contention that the Workers’ Compensa- 


tion Act is unconstitutional on the ground that 
it destroys the right of trial by jury is untena- 
ble. McCune v. Rhodes-Rhyne Mfg. Co., 217 
N.C. 351, 8 S.E.2d 219 (1940). See also Hagler 
v. Mecklenburg Hwy. Comm’n, 200 N.C. 733, 
158 S.E. 383 (1931); Huffman v. Douglass Air- 
craft Co., 260 N.C. 308, 132 S.E.2d 614 (1963), 
cert. denied, 379 U.S. 850, 85 S. Ct. 93, 13 L. 
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Ed. 2d 53, rehearing denied, 379 U.S. 925, 85S. 
Ct. 279, 13 L. Ed. 2d 338 (1964). 

This act is not unconstitutional in denying 
punitive damages for willful injuries to an 
employee. McCune v. Rhodes-Rhyne Mfg. Co., 
217 N.C. 3518'S Wid 219 (1940): 

Contention of mother of deceased employee 
that she was entitled under the statute of 
distribution to any sum receivable for the death 
of the deceased and that the Workers’ Compen- 
sation Act, which deprived her of that right, 
was unconstitutional, was without merit, as 
compensation legislation is a valid exercise of 
police power. Heavner v. Town of Lincolnton, 
202 N.C. 400, 162 S.E. 909, appeal dismissed, 
287 Ug 012,05 9b. aoe | lad. O79} oon). 

This Chapter is not violative of N.C. Const., 
Art. I,§ 18, as a taking of property without due 
process of law. Sneed v. Carolina Power & Light 
Co., 61 N.C. App. 309, 300 S.E.2d 563 (1983). 

Purpose of Act. — The primary purpose of 
legislation of this kind is to compel industry to 
take care of its own wreckage. Barber v. 
Minges, 223 N.C. 213, 25 S.E.2d 837 (1943). 

The purpose of this act is to provide compen- 
sation benefits for industrial injuries. Lewis v. 
W.B. Lea. Tobacco’ Co., Z260.N.C. 4105132 5.6 2d 
877 (1963). 

The purpose of the Workers’ Compensation 
Act is not only to provide a swift and certain 
remedy to an injured worker, but also to ensure 
a limited and determinate liability for employ- 
ers. Barnhardt v. Yellow Cab Co., 266 N.C. 419, 
146 S.E.2d 479 (1966); Taylor v. J.P. Stevens & 
Co, b1 NIC, App.643, 292 SS. 20277 (1982), 
modified and affirmed, 307 N.C. 392, 298 
S.E.2d 681 (1983). 

The underlying purpose of the Workers’ Com- 
pensation Act is to provide compensation for 
workers who suffer disability by accident aris- 
ing out of and in the course of their employ- 
ment. Henry v. A.C. Lawrence Leather Co., 234 
N'C.126, 66.5.H).2d 693.1951). 

One of the primary objects and purposes of 
compensation laws is to grant certain and 
speedy relief to injured employees, or, in case of 
death, to their dependents. Cabe v. Parker- 
Graham-Sexton, Inc., 202 N.C. 176, 162 S.E. 
223 (1932). 

The general purpose of the Workers’ Compen- 
sation Act, in respect to compensation for dis- 
ability, is to substitute, for common-law or 
statutory rights of action and grounds of liabil- 
ity, a system of money payments by way of 
financial relief for loss of capacity to earn 
wages. There is no compensation provided for 
physical pain or discomfort. Branham v. Denny 
Roll & Panel Co., 223 N.C. 233, 25 S.H.2d 865 
(1943). 

One of the purposes of the Workers’ Compen- 
sation Act is to relieve against hardship, rather 
than to afford full compensation for injury. The 
fixing of maximum and minimum awards in 
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industry is a compromise. Kellams v. Carolina 
Metal Prods., Inc., 248 N.C. 199, 102.S.E.2d 
841 (1958). 

It is not the purpose of the Workers’ Compen- 
sation Act to exculpate or absolve employers 
from the consequences of their negligent con- 
duct. Tscheiller v. National Weaving Co., 214 
N.C. 449, 199 S.E. 623 (1938). 

The purpose of the Workers’ Compensation 
Act is to furnish compensation for loss of earn- 
ing capacity. Wilhite v. Liberty Veneer Co., 47 
N.C. App. 434, 267 S.E.2d 566, rev’d on other 
grounds, 303 N.C. 281, 278 S.E.2d 234 (1981). 

The purpose of the Workers’ Compensation 
Act is twofold. It was enacted to provide swift 
and sure compensation to injured workers 
without the necessity of protracted litigation. 
Rorie v. Holly Farms Poultry Co., 306 N.C. 706, 
295 S.E.2d 458 (1982). 

The Workers’ Compensation Act is a 
compromise arrived at through the conces- 
sions of employees and employers alike. Noth- 
ing in it supports the notion that it was enacted 
just for the protection of careful, prudent em- 
ployees, or that employees that do not stick 
strictly to their business are beyond its protec- 
tion. By its terms, with certain exceptions the 
act applies to all employees who work for em- 
ployers with the requisite number of employees 
and are injured by accident during the course of 
and arising from their employment; and it is 
not required that the employment be the sole 
proximate cause of the injury, it being enough 
that any reasonable relationship to the employ- 
ment exists, or employment is a contributory 
cause. Bare v. Wayne Poultry Co., 70 N.C. App. 
88, 318 S.E.2d 534 (1984), cert. denied, 312 
N.C. 796, 325 S.E.2d 484 (1985). 

The philosophy which supports the 
Workers’ Compensation Act is that the wear 
and tear of human beings in modern industry 
should be charged to the industry, just as the 
wear and tear of machinery has always been 
charged. Vause v. Vause Farm Equip. Co., 233 
N.C. 88, 63 S.E.2d 173 (1951); Harless v. Flynn, 
1 N.C. App. 448, 162 S.E.2d 47 (1968); 
Porterfield v. RPC Corp., 47 N.C. App. 140, 266 
S.E.2d 760 (1980). 

While compensation is presumably charged 
to the industry, and consequently to the em- 
ployer or owner of the industry, eventually it 
becomes a part of the fair money cost of the 
industrial product, to be paid for by the general 
public patronizing such products. Vause v. 
Vause Farm Equip. Co., 233 N.C. 88, 63 S.E.2d 
L73 (L951), 

Workers’ compensation laws were enacted to 
treat the cost of industrial accidents as a cost of 
production. Daniels v. Swofford, 55 N.C. App. 
555, 286 S.E.2d 582 (1982). 

Cost-effectiveness is not the sole goal of 
the Workers’ Compensation Act. Grantham v. 
Cherry Hosp., 98 N.C. App. 34, 389 S.E.2d 822, 
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cert. denied; 324 N.C. 138, 394 S.E.2d 454 
(i990). 

Applicability. — The Workers’ Compensa- 
tion Act deals with the incidents and risks of 
the contract of employment, in which is in- 
cluded the negligence of the employer in that 
relation. It has no application outside the field 
of industrial accident, and does not intend, by 
its general terms, to take away common-law or 
other rights which pertain to the parties as 
members of the general public, disconnected 
from the employment. Barber v. Minges, 223 
NGA213, 2518. E.2d-837 (1943). 

Mutuality of Act. — It was the purpose of 
the General Assembly that both employee and 
employer should receive the benefits and enjoy 
the protection of this act. The act contemplates 
mutual concessions by employee and employer; 
for that reason, its validity has been upheld, 
and its policy approved. Winslow v. Carolina 
Conference Ass’n, 211 N.C. 571, 191 S.E. 403 
(1937). See also Lee v. American Enka Corp., 
242 NG. 455, 1.93-S.E, 809 (1937); NLRB v. 
Moss Planing Mill Co., 224 F.2d 702 (4th Cir. 
1955). 

The Workers’ Compensation Act is pri- 
marily for the protection and benefit of 
the employee, and he is entitled to know with 
certainty when his right of action accrues. 
Hartsell v. Thermoid Co., 249 N.C. 527, 107 
S.E.2d 115 (1959). 

Basis of Liability. — The Workers’ Compen- 
sation Act takes into consideration certain ele- 
ments of a mutual concession between the 
employer and employee by which the question 
of negligence is eliminated, and liability under 
the act rests upon the employer upon the con- 
dition precedent of an injury by accident occur- 
ring in the course of employment and arising 
out of it. Conrad v. Cook Lewis Foundry Co., 
1938INIC} 723) 153'S.4./266 (1930). 

Workers’ compensation laws are a statutory 
compromise which assure workers’ compensa- 
tion for injuries arising out of and in the course 
of employment without their having to prove 
negligence on the part of the employer. In 
exchange for the employer’s loss of common law 
defenses, however, the employee gives up his 
right to common-law verdicts. In effect, tort 
liability was replaced with no-fault liability. 
Andrews v. Peters, 55 N.C. App. 124, 284 S.E.2d 
748 (1981), cert. denied, 305 N.C. 395, 290 
S.E.2d 364 (1982). 

It is generally conceded by all courts that the 
various compensation acts were intended to 
eliminate the fault of the workman as a basis 
for denying recovery. In other words, a work- 
man is entitled to recover irrespective of fault if 
the injury arises out of and in the course of the 
employment. The doctrine of horseplay, which 
excludes a workman from compensation, al- 
though he is not at fault, and does not engage 
therein, is inconsistent with the underlying 


ART. 1. WORKERS’ COMPENSATION ACT 


897-1 


philosophy of compensation acts, which are 
designed for the very purpose of eliminating 
fault as a basis for determining liability. Bare v. 
Wayne Poultry Co., 70 N.C. App. 88, 318 S.K.2d 
534 (1984), cert. denied, 312 N.C. 796, 325 
S.E.2d 484 (1985). 

Compensability under the Workers’ 
Compensation Act is not dependent upon 
negligence or fault of the employer. Taylor v. 
Twin City Club, 260 N.C. 435, 132 S.E.2d 865 
(1963). 

But the act is not the equivalent of gen- 
eral accident or health insurance. Vause v. 
Vause Farm Equip. Co., 233 N.C. 88, 63 S.E.2d 
173 (1951); Taylor v. Twin City Club, 260 N.C. 
435, 132 S.E.2d 865 (1963); Lewis v. W.B. Lea 
Tobacco (Co... 260 N.C 410.1325. be2de3 77 
(1963). 

The legislative intent seems clear that the 
Workers’ Compensation Act is an industrial 
injury act, and not an accident and health 
insurance act. The court should not overstep 
the bounds of legislative intent and by judicial 
legislation make the compensation act an acci- 
dent and health insurance act. Lewter v. 
Abercrombie Enters., Inc., 240 N.C. 399, 82 
S.E.2d 410 (1954). 

The Workers’ Compensation Act is not in- 
tended to provide general health and accident 
insurance, but its purpose is to provide compen- 
sation for those injuries which result from 
accidents which arise out of and in the course of 
the employment. Martin v. Georgia-Pacific 
Corp., 5 N.C. App. 37, 167 S.E.2d 790 (1969). 

The Workers’ Compensation Act is not in- 
tended to provide general health and accident 
insurance. To be compensable the injury must 
spring from the employment. Hales v. North 
Hills Constr. Co., 5 N.C. App. 564, 169 S.E.2d 
24 (1969). 

Payment of Employee’s Consumer Debts 
as Rehabilitative Service Not Authorized. 
— The Workers’ Compensation Act does not 
authorize the Commission to order an employer 
to pay an employee’s common consumer debts 
as a rehabilitative service. Grantham v. Cherry 
Hosp., 98 N.C. App. 34, 389 S.E.2d 822, cert. 
denied, 324 N.C. 138, 394 S.E.2d 454 (1990). 

It is not a reasonable interpretation of the 
Workers’ Compensation Act to classify the pay- 
ment of consumer debt as a rehabilitative ser- 
vice. Grantham v. Cherry Hosp., 98 N.C. App. 
34, 389 S.E.2d 822, cert. denied, 324 N.C. 138, 
394 S.E.2d 454 (1990). 

Preexisting Infirmity. — The fact that an 
employee is peculiarly disposed to injury be- 
cause of an infirmity or disease incurred prior 
to his employment affords no sound basis for a 
reduction in the employer’s lability. Pruitt v. 
Knight Publishing Co., 27 N.C. App. 254, 218 
S.E.2d 876 (1975), rev’d on other grounds, 289 
N.C. 254, 221 S.E.2d 355 (1976). 

The Workers’ Compensation Act is to be 
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liberally construed to effectuate the broad 
intent of the act to provide compensation for 
employees sustaining an injury arising out of 
and in the course of the employment, and no 
technical or strained construction should be 
given to defeat this purpose. Johnson v. 
Asheville Hosiery Co., 199 N.C. 38, 153 S.E. 
591 (1930). See Roberts v. City Ice & Coal Co., 
210°NIG. 7S 185" Sst 43891936) eB arbour y, 
State Hosp., 213 N.C. 515, 196 S.E. 812 (1938). 

The provisions of the Workers’ Compensation 
Act are to be liberally construed to effectuate 
the legislative intent as gathered from the act 
to award compensation for the injury or death 
of an employee arising out of and in the course 
of his employment, irrespective of the question 
of negligence. Reeves v. Parker-Graham-Sex- 
ton, Inc., 199 N.C. 236, 154 S.H. 66 °(1930). 

The Workers’ Compensation Act must be lib- 
erally construed and liberally applied. Thomas 
v. Raleigh Gas. Co., 218 N.C. 429, 11 S.E.2d 297 
(1940). 

The Workers’ Compensation Act should be 
liberally construed to the end that benefits 
should not be denied upon a technical, narrow 
and strict interpretation. Graham v. Wall, 220 
N.C. 84, 16 S.E.2d 691 (1941); Henry v. A.C. 
Lawrence Leather Co., 231 N.C. 477, 57 S.E.2d 
760 (1950); Guest v. Brenner Iron & Metal Co., 
241 N.C. 448, 85 S.E.2d 596 (1955); Kellams v. 
Carolina Metal Prods., Inc., 248 N.C. 199, 102 
S.E.2d 841 (1958); Hartley v. North Carolina 
Prison Dep't, 258 N.C. 287, 128 S.E.2d 598 
(1962); Hall v. Thomason Chevrolet, Inc., 263 
N.C. 569, 1389 S.Hi2d 857 (1965); Hollman v. 
City of Raleigh, 273 N.C. 240, 159 S.E.2d 874 
(1968); Hewett v. Garrett, 274 N.C. 356, 163 
S.E.2d 372 (1968); Hall v. W.A. Davis Milling 
Co., 1 NC. App. 880; 16d S:He2d)7800(1968):; 
Owens v. Standard Mineral Co., 10 N.C. App. 
S45 LTT SIE 2d 75 (19 70)cert.. dented 277 
NIG 726, 1783S: Ei 2d°ssitaoTis Westy Je; 
Stevens Co., 12 N.C. App. 456, 183 S.E.2d 876 
(1971); Stevenson v. City of Durham, 281 N.C. 
300, 188 S.E.2d 281 (1972); Conklin v. Hennis 
Freight Lines, 27 N.C. App. 260, 218 S.E.2d 484 
(1975); Watkins v. City of Wilmington, 290 N.C. 
276, 225 S.E.2d 577 (1976); Inscoe v. DeRose 
Indus., Inc., 30 N.C. App. 1, 226 S.E.2d 201 
(1976) Matt die 2929 N Cr 210923265 heda429 
(1977); Gallimore v. Marilyn’s Shoes, 30 N.C. 
App. 628, 228 S.E.2d 39 (1976), rev'd on other 
grounds; 292..N.G7399,7233 5.10. 20.029) (1977/7): 
Smith v. Liberty Mut. Ins. Co., 409 F. Supp. 
1211 (M.D.N.C. 1976); Schofield v. Great Atl. & 
Pac. Tea Co, 32 N.C. App. 508, 232 S.E.2d 874, 
cert; denied}!(292 YN. C2641) 2359S: E. 2062 
(1977); Porterfield v. RPC Corp., 47 N.C. App. 
140, 266 S.E.2d 760 (1980); Deese v. Southern 
Lawn & Tree Expert Co., 306 N.C. 275, 293 
S.E.2d 140, rehearing denied, 306 N.C. 758, 
303 S.E.2d 83 (1982); Rorie v. Holly Farms 
Poultry Co., 306 N.C. 706, 295 S.H.2d 458 
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(1982); Taylor v. J.P. Stevens & Co., 57 N.C. 
App. 648, 292 S.E.2d 277 (1982), modified, 307 
N.C. 392, 298 S.E.2d 681 (1983); Donnell v. 
Cone Mills Corp., 60 N.C. App. 338, 299 S.E.2d 
436, cert. denied, 308 N.C. 190, 302 S.E.2d 243 
(1983); Roper v. J.P. Stevens & Co., 65 N.C. 
App. 69, 308 S.E.2d 485 (1983), cert. denied, 
310 N.C. 309, 312 S.E.2d 652 (1984); Harrell v. 
Harriet & Henderson Yarns, 314 N.C. 566, 336 
S.E.2d 47 (1985); Smith v. Dacotah Cotton 
Mills, Inc., 31 N.C. App. 687, 230 S.E.2d 772 
(1976), rev’d on other grounds, Sweatt v. Ruth- 
erford County Bd. of Educ., 237 N.C. 653, 75 
S.1.20°738 (1953): 

The Workers’ Compensation Act is a radical 
and systematic change in the common law and 
must be liberally construed to accomplish its 
purposes. Its provisions are superior to the 
common law in all respects where it deals with 
the liabilities arising out of the relationship of 
employer and employee. Essick v. City of Lex- 
ington, 232 N.C. 200, 60 S.E.2d 106 (1950). 

The Workers’ Compensation Act requires 
that it be liberally construed to effectuate the 
purpose for which it was passed, 1.e., to provide 
compensation for injured workers. Keller v. 
Electric Wiring Co., 259 N.C. 222, 130 S.E.2d 
342 (1963); Barnhardt v. Yellow Cab Co., 266 
N.C. 419, 146 S.E.2d 479 (1963); Ashley v. 
Rent-A-Car Co., 271 N.C. 76; 155 S:K.2d9755 
(1967); Belfield v. Weyerhaeuser Co., 77 N.C. 
App. 332, 335 8.H.2d 44 (1985). 

In the absence of other than technical preju- 
dice to the opposing party, the liberal spirit and 
policy of the Workers’ Compensation Act should 
not be defeated or impaired by a too strict 
adherence to procedural niceties. Hall v. 
Thomason Chevrolet, Inc., 263 N.C. 569, 139 
S.H.2d 857 (1965). 

The Workers’ Compensation Act should be 
liberally construed. Bailey v. North Carolina 
Dep’t of Mental Health, 2 N.C. App. 645, 163 
S.E.2d 652 (1968). 

The Workers’ Compensation Act was an inno- 
vating substitution of statute law in a field 
theretofore left entirely to the common law. 
Because of the radical and systematic changes 
in the common law, a statute so markedly 
remedial in nature must be liberally construed 
with a view to effectuating its purposes. Wilm- 
ington Shipyard, Inc. v. North Carolina State 
Hwy. Comm’n, 6 N.C. App. 649, 171 S.E.2d 222 
(1969). 

Courts favor a liberal construction of the 
Workers’ Compensation Act in favor of the 
claimant. Robbins v. Nicholson, 10 N.C. App. 
421, 179 S.E.2d:' 183 (1971), rev’d on other 
grounds, 281 N.C. 234, 188 S.E.2d 350 (1972); 
Bartlett v. Duke Univ., 17 N.C. App. 598, 195 
S.E.2d 371, rev'd on other grounds, 284 N.C. 
230, 200 S.E.2d 193 (1973). 

The legislature has provided that the Work- 
ers’ Compensation Act shall be liberally con- 
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strued, but it does not permit either the com- 
mission or the courts to hurry evidence beyond 
the speed which its own force generates. Weidle 
v. Cloverdale Ford, 50 N.C. App. 555, 274 
S.Hi2d 263 (1981). 

Courts construe the Workers’ Compensation 
Act liberally in favor of compensability. Chan- 
dler v. Nello L. Teer Co., 53 N.C. App. 766, 281 
pae2d) 718 (1981)eaftfd, 305 N.C. 292; 287 
S.E.2d 890 (1982). 

The provisions of the act are to be construed 
liberally and in favor of the employee. Dayal v. 
Provident Life & Accident Ins. Co., 71 N.C. App. 
131, 321 S.E.2d 452 (1984). 

As the liberal construction rule is a part 
of the Workers’ Compensation Act. Kiger v. 
Balinson Serv. Co., 260 N.C. 760, 183 S.E.2d 
702 (1963). 

But the rule of liberal construction can- 
not be extended beyond the clearly ex- 
pressed language of the act. Gilmore v. Hoke 
County Bd. of Educ., 222 N.C. 358, 23 S.E.2d 
292 (1942). 

The rule of liberal construction cannot be 
employed to attribute to a provision of the act a 
meaning foreign to the plain and unmistakable 
words in which it is couched. Henry v. A.C. 
Lawrence Leather Co., 231 N.C. 477, 57 S.H.2d 
760 (1950); Hatchett v. Hitchcock Corp., 240 
N.C. 591, 83 S.E.2d 539 (1954); Guest v. Bren- 
ner Iron & Metal Co., 241 N.C. 448, 85 S.E.2d 
596 (1955); Watkins v. City of Wilmington, 290 
NVOO27622515.E.2d'577 (1976): 

Liberality in construction of the Workers’ 
Compensation Act should not extend beyond 
the clearly expressed language of its provisions, 
and the courts may not enlarge the ordinary 
meaning of the terms used by the legislature or 
engage in any method of judicial legislation. 
Deese v. Southern Lawn & Tree Expert Co., 306 
N.C. 275, 293 S.E.2d 140, rehearing denied, 
306.N.C. 758, 303 $.E.2d 83 (1982). 

Nor can the rule of liberal construction 
be used to apply the act to employments 
not within its stated scope, or not within its 
intent or purpose. Wilson v. Town of 
Mooresville, 222 N.C. 283, 22 S.E.2d 907 
(1942). 

The courts are without authority to enlarge 
the meaning of the terms used in the Workers’ 
Compensation Act by the legislature or to ex- 
tend by construction its scope and intent so as 
to include persons not embraced by its terms. 
Hayes v. Board of Trustees, 224 N.C. 11, 29 
S.E.2d 137 (1944). 

The doctrine of liberal construction of the 
Workers’ Compensation Act arises out of the act 
itself and relates only to cases falling within the 
purview of the act. It cannot be invoked to 
determine when the act applies. Hayes v. Board 
of Trustees, 224 N.C. 11, 29 S.E.2d 137 (1944). 

Or to Expand Liability. — The Workers’ 
Compensation Act insures a limited and deter- 
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minate liability for employers, and the court 
cannot legislate expanded liability under the 
guise of construing a statute liberally. Rorie v. 
Holly Farms Poultry Co., 306 N.C. 706, 295 
S.E.2d 458 (1982); McDonald v. Brunswick 
Elec. Membership Corp., 77 N.C. App. 753, 336 
S.E.2d 407 (1985). 

The Workers’ Compensation Act will be 
construed as a whole to effectuate the intent 
of the General Assembly. Morris v. Laughlin 
Chevrolet Co., 217 N.C. 428, 8 S.H.2d 484 
(1940). 

The various provisions of the Workers’ Com- 
pensation Act are to be construed in their 
relations to each other as a whole to effectuate 
the intent of the legislature to provide compen- 
sation to an employee for injury arising out of 
and in the course of his employment. Rice v. 
Denny Roll & Panel Co., 199 N.C. 154, 154 S.E. 
69 (1930). 

In all cases of doubt, the intent of the legis- 
lature regarding the operation or application of 
a particular provision is to be discerned from a 
consideration of the Workers’ Compensation 
Act as a whole — its language, purposes and 
spirit. Deese v. Southern Law & Tree Expert 
Co., 306 N.C. 275, 293 S.E.2d 140, rehearing 
denied, 306 N.C. 753, 303 S.E.2d 83 (1982). 

Choice of Law. — Where plaintiff sought 
and received workers’ compensation benefits 
pursuant to the North Carolina Workers’ Com- 
pensation Act for an injury received in Virginia 
and caused by a third-party subcontractor, and, 
inter alia, North Carolina was the place of 
plaintiff’s residence, the location of defendant’s 
business, and the place of the initial hiring, 
North Carolina had significant interests in ap- 
plying its own law based on the employment 
relationship and its connection with North 
Carolina. Braxton v. Anco Elec., Inc., 100 N.C. 
App. 635, 397 S.E.2d 640 (1990), aff’d, 330 N.C. 
124, 409 S.E.2d 914 (1991). 

Injuries resulting from horseplay initi- 
ated and participated in by a claimant have not 
been excluded from the Workers’ Compensation 
Act. Bare v. Wayne Poultry Co., 70 N.C. App. 
88, 318 S.E.2d 534 (1984), cert. denied, 312 
N.C. 796, 325 S.E.2d 484 (1985). 

Exclusive Remedy. — The Workers’ Com- 
pensation Act provided the exclusive remedy 
for the claimants’ fraud and bad faith refusal to 
pay or settle a valid claim, unfair and deceptive 
trade practices, intentional infliction of emo- 
tional distress and civil conspiracy claims 
against their employer and insurer. Johnson v. 
First Union Corp., 131 N.C. App. 142, 504 
S.E.2d 808 (1998). 

Exclusive Remedy. — Employer and town 
officials were not liable for the death of their 
employee while collecting garbage, as the nar- 
row exception to the exclusivity provisions of 
the North Carolina Workers’ Compensation 
Act, G.S. 97-1 et seq., did not apply because the 
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evidence did not show that they engaged in 
intentional misconduct that they knew was 
substantially certain to cause decedent’s seri- 
ous injury or death. Whitaker v. Town of Scot- 
land Neck, 357 N.C. 552, 597 S.E.2d 665, 2003 
N.C. LEXIS 1263 (2008). 

Act Not Exclusive Remedy for Inten- 
tional Misconduct by Employer. — Trial 
court erred in granting summary judgment in 
favor of municipal defendants in an action 
alleging gross negligence and wanton miscon- 
duct in the death of decedent while employed 
by defendants caused when a dumpster on a 
garbage truck partially detached and pinned 
decedent against the side of the truck. Although 
the North Carolina Workers Compensation Act 
is the sole remedy in most cases for employees 
who suffer employment-related injuries, dece- 
dent’s estate presented evidence that defen- 
dants acted with substantial certainty of caus- 
ing decedent serious bodily harm in the form of 
testimony concerning an earlier incident of 
dumpster failure that had been reported to 
defendants; the failure of defendants to take 
action to repair the garbage truck following the 
previous accident presented a genuine issue of 
material fact that precluded summary judg- 
ment. Whitaker v. Town of Scotland Neck, 154 
N.C. App. 660, 572 S.E.2d 812, 2002 N.C. App. 
LEXIS 1526 (2002), cert. granted, 356 N.C. 696, 
579 S.E.2d 104 (2003). 

Act Not Exclusive Remedy for Inten- 
tional Injury by Fellow Employees. — 
North Carolina’s Workers’ Compensation Act is 
not the exclusive remedy for an employee in- 
tentionally injured by a fellow employee. An- 
drews v. Peters, 55 N.C. App. 124, 284 $.E.2d 
748 (1981), cert. denied, 305 N.C. 395, 290 
S.E.2d 364 (1982). 

An employee was free to assert an intentional 
assault and battery tort action against a coem- 
ployee. The coemployee was lable when he 
intentionally tapped the employee behind the 
knees, causing her to fall and injure herself, 
although he allegedly did not intend or foresee 
the injury. Andrews v. Peters, 75 N.C. App. 252, 
330 S.E.2d 638, cert. denied, 315 N.C. 182, 337 
SHe2d) 65 (1985); fafiide (318 aN y 133, 347 
S.E.2d 409 (1986). 

No Double Recovery Allowed Under 
Workers Compensation Where Compensa- 
tory Damages Have Already Been 
Awarded. — Where plaintiff workers exposed 
to asbestos were awarded compensatory dam- 
ages against defendant manufacturer, the trial 
court did not err by allowing defendant a full 
set-off for prior workers’ compensation claim 
settlements and prior third-party settlement 
amounts paid to plaintiffs from other sources; 
plaintiffs could not recover workers’ compensa- 
tion benefits and damages from defendant for 
the same injury. Schenk v. HNA Holdings, Inc., 
167 N.C. App. 47, 604 S.E.2d 689, 2004 N.C. 
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App. LEXIS 2059 (2004). 

Wrongful Discharge Claim. — Employee 
may state a claim for wrongful discharge in 
violation of public policy where he or she al- 
leges the dismissal resulted from an assertion 
of rights under the North Carolina Workers’ 
Compensation Act, G.S. 97-1 et seq.; the statute 
of limitations for such a claim is three years 
under G.S. 1- 52(5). Brackett v. SGL Carbon 
Corp., 158 N:C. App) 252, (5380) Skizdaias 
(2003). 

This section did not bar plaintiff’s 
claims for intentional and negligent inflic- 
tion of emotional distress because they nei- 
ther resulted from a risk to which she was 
exposed because of the nature of her employ- 
ment nor occurred in the course of her employ- 
ment. Buser v. Southern Food Serv., 73 F. Supp. 
2de5 56MIN C2999): 

Act Does Not Cover Injury During Pre- 
employment Interview. — It was not the 
purpose of the North Carolina Workers’ Com- 
pensation Act, G.S. 97-1 et seq., to provide 
benefits to a prospective employee who was 
injured during a pre-employment interview, 
when no employment relationship existed be- 
tween the prospective employee and her pro- 
spective employer. Huntley v. Howard Lisk Co., 
154 N.C. App. 698, 573 S.E.2d 233, 2002 N:C, 
App. LEXIS 1528 (2002), cert. denied, 357 N.C. 
62, 579 S.E.2d 389 (2003). 

Disability Compensation Agreement 
Constitutes Award. — A validly executed In- 
dustrial Commission Form 21 agreement 
(“Agreement for Compensation for Disability”) 
constitutes an “award” under the North Caro- 
lina Workers’ Compensation Act. Apple v. Guil- 
ford County, 84 N.C. App. 679, 353 S.E.2d 641, 
rev d on other grounds, 321 N.C. 98, 361 S.E.2d 
588 (1987). 

The Workers’ Compensation Act makes 
no provision for property damage suits, 
and the Supreme Court has clearly distin- 
guished the recoveries allowable in personal 
injury damage suits and payments received 
under the Workers’ Compensation Act. Bow- 
man v. Comfort Chair Co., 271'N.@:) 702nda7 
5.E.2d 378 (1967). 

What Law Governs. — The rights of em- 
ployer, employee, and insurance carrier under a 
workers’ compensation statute are governed by 
the law of the state of the statute. Betts v. 
Southern Ry., 71 F.2d 787 (4th Cir. 1934). 

Version of Statute in Effect for Deter- 
mining Compensation. — Plaintiff who be- 
came partially disabled in 1973 and was com- 
pensated pursuant to the laws in effect at that 
time, was entitled to compensation for total 
disability (arising out of the same injury) under 
the laws in effect in 1981, when he became 
totally disabled. Peace v. J.P. Stevens Co., 95 
N.C. App. 129, 381 S.E.2d 798 (1989). 

Wrongful Death Statute Controls. — The 
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provisions of the North Carolina wrongful 
death statute, G.S. 28-173 (see now G.S. 28A- 
18-2), are controlling over the provisions of the 
Workers’ Compensation Act. Byers v. North 
Carolina State Hwy. Comm'n, 3 N.C. App. 1389, 
164 S.E.2d 535 (1968), aff'd, 277 N.C. 229, 166 
S.E.2d 649 (1969). 

Wrongful Death Action Held Barred. — 
Employers’ motion for summary judgment was 
granted because the administratrix’s wrongful 
death action was barred by the North Caroli- 
na’s Workers’ Compensation Act, G.S. 97-1, et 
seq., since (1) the shooting occurred at the 
deceased’s place of employment, and (2) regard- 
less of whether the deceased was the intended 
victim, the shooting arose out of the deceased’s 
employment because the gunman intended to 
shoot a co-worker. Champion v. PPG Indus., — 
F. Supp. 2d —, 2004 U.S. Dist. LEXIS 9034 
(W.D.N.C. Apr. 2, 2004). 

Simultaneous Claims in Workers’ Com- 
pensation and Civil Intentional Tort. — A 
plaintiff in North Carolina may now simulta- 
neously pursue a workers’ compensation claim 
and a civil intentional tort claim without being 
required to elect between them. Federal Ins. 
Co. v. Sanfatex, Inc., 897 F. Supp. 932 (E.D.N.C. 
1995). 

A plaintiff should not be allowed to recover 
twice for a single injury; once in workers’ com- 
pensation benefits and a second time in a civil 
action. Federal Ins. Co. v. Sanfatex, Inc., 897 F. 
Supp. 932 (E.D.N.C. 1995). 

Where civil action was settled for only 
$415,000 because plaintiff was already receiv- 
ing over $700,000 in workers’ compensation 
benefits, the threat of double recovery was 
negated and the combined amount of 
$1,197,669.09 was a single recovery. Federal 
Ins. Co. v. Sanfatex, Inc., 897 F. Supp. 932 
(E.D.N.C. 1995). 

Pursuing one’s rights under the North Caro- 
lina Workers’ Compensation Act, G.S. 97-1 et 
seq., is a legally protected activity under G.S. 
95-241(a)(1)a.; public policy is violated for pur- 
poses of the public policy exception to the at- 
will employment doctrine when an employee is 
fired in contravention of express policy declara- 
tions contained in the North Carolina General 
Statutes, and the statutory remedy available 
for violation of this public policy does not dimin- 
ish the rights or remedies of any employee at 
common law under G.S. 95-244. Brackett v. 
SGL Carbon Corp., 158 N.C. App. 252, 580 
S.E.2d 757 (2003). 

Employer and employee held not to 
come within the provisions of the North 
Carolina Workers’ Compensation Act. Pennsyl- 
vania Threshermen & Farmers’ Mut. Cas. Ins. 
Co. v. Harrill, 106 Fo Supp? 332) (W.DIN.C, 
1952). 

Double Coverage — Workers’ Compensa- 
tion and Longshoremen’s Benefits. — If a 
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valid award may be made under the Workers’ 
Compensation Act, the Longshoremen’s and 
Harbor Workers’ Act, 33 USC G.S. 901 to 950, 
may be dismissed from consideration, since 
double coverage is not intended. Rice v. 
Uwharrie Council Boy Scouts of Am., 263 N.C. 
204, 139 S.E.2d 223 (1964). 

Same — Workers’ Compensation and Un- 
employment Benefits. — Several states allow 
the recovery of both workers’ compensation and 
unemployment benefits for the same time pe- 
riod, in the absence of an express statutory 
prohibition. In North Carolina, there is no 
express prohibition of duplicate benefits, al- 
though a persuasive argument can be made 
that the General Assembly intended that there 
be no recovery of both workers’ compensation 
and unemployment. Dolbow v. Holland Indus., 
Inc., 64 N.C. App. 695, 308 S.E.2d 335 (1983), 
cert. denied, 310 N.C. 308, 312 S.E.2d 651 
(1984). 

Adoption of per diem reimbursement 
rule exceeded the Commission’s statutory 
authority to review and approve hospital 
charges for services rendered to patients enti- 
tled to care under the Workers’ Compensation 
Act. Charlotte-Mecklenburg Hosp. Auth. v. 
North Carolina Indus. Comm’n, 336 N.C. 200, 
443 S.E.2d 716 (1994). 

Personal Deviation from Work Route. — 
Test developed by North Carolina case law was 
whether, at the time of the injury, the employee 
was on a substantial personal deviation, and 
therefore his injury was not compensable, or 
whether the employee had returned to the 
business route, and therefore his injury was 
compensable, where the employee was injured 
while leaving a ball game while on a business 
trip, his attendance at the ball game was a 
deviation from the employer’s benefit, and the 
injury was not compensable. Jacobs v. Sara Lee 
Corp., 157 N.C. App. 105, 577 S.E.2d 696, 2003 
N.C. App. LEXIS 374 (2003). 

The Industrial Commission has exclu- 
sive jurisdiction of the rights and reme- 
dies herein afforded. Hedgepeth v. Lumber- 
men’s Mut. Cas. Co., 209 N.C. 45, 182 S.E. 704 
(1935); Thomason v. Red Bird Cab Co., 235 N.C. 
602, 70 S.E.2d 706 (1952). 

Ordinarily, when the pleadings in a common- 
law tort action disclose that the parties are 
subject to and bound by the provisions of this 
act with respect to the injury involved, dis- 
missal is proper, for the Industrial Commission 
has exclusive jurisdiction in such cases. Neal v. 
Clary, 259 N.C. 163, 130 S.E.2d 39 (1963). 

Jurisdiction in Commission Upheld. — 
Where the findings of fact of the Industrial 
Commission, supported by competent evidence, 
were to the effect that defendant’s employee 
was temporarily employed in pumping water 
from a barge which was being loaded with logs 
on a navigable river, that the barge careened, 
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and that the employee fell or jumped from the 
shore side of the barge and was actually killed 
on land as a result of the barge crushing him, 
and it further appeared that the barge was 
without means of propulsion and was at the 
time incapable of navigation, and that both the 
employee and the defendant had accepted and 
were amenable to this Chapter, it was held that 
the North Carolina Industrial Commission had 
jurisdiction to hear and determine the claim for 
compensation for the employee’s death, its ju- 
risdiction not being ousted by the admiralty 
and maritime jurisdiction of the United States. 
Johnson v. Foreman-Blades Lumber Co., 216 
NvG@: 123, 4°S8:.1.2d°3345(1939)) 

The strict rules applicable to ordinary civil 
actions are not appropriate in proceedings un- 
der the act. Conklin v. Hennis Freight Lines, 27 
N.C. App. 260, 218 S.E.2d 484 (1975). 

Because the Industrial Commission, pursu- 
ant to this article, has sole jurisdiction over the 
plaintiff-worker’s allegations, after settlement, 
that defendants committed fraud, bad faith, 
unfair and deceptive trade practices, inten- 
tional infliction of emotional distress and civil 
conspiracy during the handling of his workers’ 
compensation claim, the trial court properly 
dismissed the post-settlement claim pursuant 
to G.S. 1A-1-12(b). Deem v. Treadaway & Sons 
Painting & Wallcovering, Inc., 142 N.C. App. 
472, 543 S.E.2d 209, 2001 N.C. App. LEXIS 141 
(2001). 

Appellate Review. — Findings of fact by 
the Industrial Commission are conclusive on 
appeal if there is any competent evidence to 
support them, and even if there is evidence that 
would support contrary findings. Richards v. 
Town of Valdese, 92 N.C. App. 222, 374 S.E.2d 
116 (1988), cert. denied, 324 N.C. 337, 378 
S.E.2d 799 (1989). 

Conclusions of law based on the Industrial 
Commission’s findings are subject to review by 
the appellate courts. Richards v. Town of 
Valdese, 92 N.C. App. 222, 374 S.E.2d 116 
(1988), cert. denied, 324 N.C. 337, 378 S.E.2d 
799 (1989). 

Effect of Superior Court’s Jurisdictional 
Findings. — The Supreme Court would con- 
sider the superior court’s findings of jurisdic- 
tional fact as binding on appeal if supported by 
the evidence when the question was whether 
the Industrial Commission or the superior 
court had jurisdiction over a_ claim. 
Lemmerman v. A.T. Williams Oil Co., 318 N.C. 
577, 350 S.E.2d 83, rehearing denied, 318 N.C. 
704, 351 S.E.2d 736 (1986). 

Conflicts in the evidence are for the 
Industrial Commission to resolve. The only 
question on appeal is whether there was suffi- 
cient evidence to support the Commission’s 
findings, not whether different findings might 
have been made. Bigelow v. Tire Sales Co., 12 
N.C. App. 220, 182 S.E.2d 856 (1971). 


CH. 97. WORKERS’ COMPENSATION ACT 


12 


897-1 


Effect of Certification of Ability to Work 
to Employment Security Commission. — 
Employee’s certification of himself as able to 
work to the Employment Security Commission 
does not mean that he is estopped from recov- 
ering workers’ compensation benefits. His 
statement to the Employment Security Com- 
mission was not conclusive evidence on the 
question of disability, and therefore, was not 
binding upon the Industrial Commission. 
Dolbow v. Holland Indus., Inc., 64 N.C. App. 
695, 308 S.E.2d 335 (1983), cert. denied, 310 
N.C. 308, 312 S.E.2d 651 (1984): 

Pleadings. — Unless the notice of accident 
required by G.S. 97-22 and G.S. 97-23 is so 
considered, the Workers’ Compensation Act 
makes no mention of pleadings. Clark v. Gasto- 
nia Ice Cream Co., 261 N.C. 234, 134 S.E.2d 
354 (1964). 

Judicial Notice. — North Carolina courts 
will take judicial notice of a public statute of 
this State, which therefore need not be pleaded, 
and the North Carolina Workers’ Compensa- 
tion Act is a public statute. Miller v. Roberts, 
212 N.C. 126, 193 S.E. 286 (1937). 

Applied in Davis v. Mecklenburg County, 
214 N.C. 469, 199 S.E. 604 (1938); Gay v. 
Guaranteed Supply Co., 12 N.C. App. 149, 182 
S.E.2d 664 (1971); Dowell v. Aetna Life Ins. Co., 
468 F.2d 802 (4th Cir. 1972); Benfield v. 
Troutman, 17 N.C. App. 572, 195 S.E.2d 75 
(1973); Carter v. Frank Shelton, Inc., 62°N:C. 
App. 378, 303 S.E.2d 184 (1983); Wiggins v. 
Rufus Tart Trucking Co., 63 N.C. App. 542, 305 
S.E.2d 749 (1983); Ross v. Young Supply Co., 71 
N.C. App. 532, 322 S.E.2d 648 (1984); Rose v. 
Isenhour Brick & Tile Co., 120 N.C. App. 235, 
461 S.E.2d 782 (1995). 

Cited in Dark v. Johnson, 225 N.C. 651, 36 
S.E.2d 237 (1945); Morris v. Wilkins, 241 N.C. 
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Fieldcrest Mills, Inc., 496 F.2d 1323 (4th Cir. 
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§ 97-1.1. References to workmen’s compensation. 


Any reference in any act, public or local, to the “Workmen’s Compensation 
Act,” “Workmen’s Compensation,” or “workmen’s compensation” shall be 
deemed to refer respectively to “Workers’ Compensation Act,” “Workers’ Com- 
pensation” or “workers’ compensation.” (1979, c. 714, s. 4.) 


Editor’s Note. — Session Laws 1991, c. 636, 
s. 3, provides: “Consistent with G.S. 97-1.1, the 
Revisor of Statutes is authorized to change the 
terms “Workmen’s Compensation Act”, “Work- 


sation” to “Workers’ Compensation Act”, “Work- 
ers’ Compensation”, and “workers’ 
compensation”, respectively, wherever these 
terms are used in the General Statutes.” 


men’s Compensation” and “workmen’s compen- 


§ 97-2. Definitions. 


When used in this 
quires — 

(1) Employment. — The term “employment” includes employment by the 
State and all political subdivisions thereof, and all public and quasi- 
public corporations therein and all private employments in which 
three or more employees are regularly employed in the same business 
or establishment or in which one or more employees are employed in 
activities which involve the use or presence of radiation, except 
agriculture and domestic services, unless 10 or more full-time non- 
seasonal agricultural workers are regularly employed by the employer 
and an individual sawmill and logging operator with less than 10 
employees, who saws and logs less than 60 days in any six consecutive 
months and whose principal business is unrelated to sawmilling or 
logging. 

(2) Employee. — The term “employee” means every person engaged in an 
employment under any appointment or contract of hire or apprentice- 
ship, express or implied, oral or written, including aliens, and also 
minors, whether lawfully or unlawfully employed, but excluding 
persons whose employment is both casual and not in the course of the 
trade, business, profession, or occupation of his employer, and as 
relating to those so employed by the State, the term “employee” shall 
include all officers and employees of the State, including such as are 
elected by the people, or by the General Assembly, or appointed by the 
Governor to serve on a per diem, part-time or fee basis, either with or 
without the confirmation of the Senate; as relating to municipal 
corporations and political subdivisions of the State, the term “em- 
ployee” shall include all officers and employees thereof, including such 
as are elected by the people. The term “employee” shall include 
members of the North Carolina national guard while on State active 
duty under orders of the Governor and members of the North Carolina 


Article, unless the context otherwise _ re- 
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State Defense Militia while on State active duty under orders of the 
Governor. The term “employee” shall include deputy sheriffs and all 
persons acting in the capacity of deputy sheriffs, whether appointed 
by the sheriff or by the governing body of the county and whether 
serving on a fee basis or on a salary basis, or whether deputy sheriffs 
serving upon a full-time basis or a part-time basis, and including 
deputy sheriffs appointed to serve in an emergency, but as to those so 
appointed, only during the continuation of the emergency. The sheriff 
shall furnish to the board of county commissioners a complete list of 
all deputy sheriffs named or appointed by him immediately after their 
appointment and notify the board of commissioners of any changes 
made therein promptly after such changes are made. Any reference to 
an employee who has been injured shall, when the employee is dead, 
include also his legal representative, dependents, and other persons to 
whom compensation may be payable: Provided, further, that any 
employee, as herein defined, of a municipality, county, or of the State 
of North Carolina, while engaged in the discharge of his official duty 
outside the jurisdictional or territorial limits of the municipality, 
county, or the State of North Carolina and while acting pursuant to 
authorization or instruction from any superior officer, shall have the 
same rights under this Article as if such duty or activity were 
performed within the territorial boundary limits of his employer. 

Every executive officer elected or appointed and empowered in 
accordance with the charter and bylaws of a corporation shall be 
considered as an employee of such corporation under this Article. 

Any such executive officer of a corporation may, notwithstanding 
any other provision of this Article, be exempt from the coverage of the 
corporation’s insurance contract by such corporation’s specifically 
excluding such executive officer in such contract of insurance, and the 
exclusion to remove such executive officer from the coverage shall 
continue for the period such contract of insurance is in effect, and 
during such period such executive officers thus exempted from the 
coverage of the insurance contract shall not be employees of such 
corporation under this Article. 

All county agricultural extension service employees who do not 
receive official federal appointments as employees of the United 
States Department of Agriculture and who are field faculty members 
with professional rank as designated in the memorandum of under- 
standing between the North Carolina Agricultural Extension Service, 
North Carolina State University, A & T State University, and the 
boards of county commissioners shall be deemed to be employees of 
the State of North Carolina. All other county agricultural extension 
service employees paid from State or county funds shall be deemed to 
be employees of the county board of commissioners in the county in 
which the employee is employed for purposes of workers’ compensa- 
tion. 

The term “employee” shall also include members of the Civil Air 
Patrol currently certified pursuant to G.S. 143B-491(a) when perform- 
ing duties in the course and scope of a State-approved mission 
pursuant to Article 11 of Chapter 143B of the General Statutes. 

“Employee” shall not include any person performing voluntary 
service as a ski patrolman who receives no compensation for such 
services other than meals or lodging or the use of ski tow or ski lift 
facilities or any combination thereof. 

Any sole proprietor or partner of a business or any member of a 
limited hability company may elect to be included as an employee 
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under the workers’ compensation coverage of such business if he is 
actively engaged in the operation of the business and if the insurer is 
notified of his election to be so included. Any such sole proprietor or 
partner or member of a limited liability company shall, upon such 
election, be entitled to employee benefits and be subject to employee 
responsibilities prescribed in this Article. 

“Employee” shall include an authorized pickup firefighter of the 
Division of Forest Resources of the Department of Environment and 
Natural Resources when that individual is engaged in emergency fire 
suppression activities for the Division of Forest Resources. As used in 
this section, “authorized pickup firefighter” means an individual who 
has completed required fire suppression training as a wildland 
firefighter and who is available as needed by the Division of Forest 
Resources for emergency fire suppression activities, including imme- 
diate dispatch to wildfires and standby for initial attack on fires 
during periods of high fire danger. 

It shall be a rebuttable presumption that the term “employee” shall 
not include any person performing services in the sale of newspapers 
or magazines to ultimate consumers under an arrangement whereby 
the newspapers or magazines are to be sold by that person at a fixed 
price and the person’s compensation is based on the retention of the 
excess of the fixed price over the amount at which the newspapers or 
magazines are charged to the person. 


(3) Employer. — The term “employer” means the State and all political 


subdivisions thereof, all public and quasi-public corporations therein, 
every person carrying on any employment, and the legal representa- 
tive of a deceased person or the receiver or trustee of any person. The 
board of commissioners of each county of the State, for the purposes of 
this law, shall be considered as “employer” of all deputy sheriffs 
serving within such county, or persons serving or performing the 
duties of a deputy sheriff, whether such persons are appointed by the 
sheriff or by the board of commissioners and whether serving on a fee 
basis or salary basis. Each county is authorized to insure its compen- 
sation liability for deputy sheriffs to the same extent it is authorized 
to insure other compensation liability for employees thereof. For 
purposes of this Chapter, when an authorized pickup firefighter of the 
Division of Forest Resources of the Department of Environment and 
Natural Resources is engaged in emergency fire suppression activities 
for the Division of Forest Resources, that individual’s employer is the 
Division of Forest Resources. 


(4) Person. — The term “person” means individual, partnership, associa- 


tion or corporation. 


(5) Average Weekly Wages. — “Average weekly wages” shall mean the 


earnings of the injured employee in the employment in which he was 
working at the time of the injury during the period of 52 weeks 
immediately preceding the date of the injury, including the subsis- 
tence allowance paid to veteran trainees by the United States govern- 
ment, provided the amount of said allowance shall be reported 
monthly by said trainee to his employer, divided by 52; but if the 
injured employee lost more than seven consecutive calendar days at 
one or more times during such period, although not in the same week, 
then the earnings for the remainder of such 52 weeks shall be divided 
by the number of weeks remaining after the time so lost has been 
deducted. Where the employment prior to the injury extended over a 
period of fewer than 52 weeks, the method of dividing the earnings 
during that period by the number of weeks and parts thereof during 
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which the employee earned wages shall be followed; provided, results 
fair and just to both parties will be thereby obtained. Where, by 
reason of a shortness of time during which the employee has been in 
the employment of his employer or the casual nature or terms of his 
employment, it is impractical to compute the average weekly wages as 
above defined, regard shall be had to the average weekly amount 
which during the 52 weeks previous to the injury was being earned by 
a person of the same grade and character employed in the same class 
of employment in the same locality or community. 

But where for exceptional reasons the foregoing would be unfair, 
either to the employer or employee, such other method of computing 
average weekly wages may be resorted to as will most nearly 
approximate the amount which the injured employee would be earn- 
ing were it not for the injury. 

Wherever allowances of any character made to an employee in lieu 
of wages are specified part of the wage contract, they shall be deemed 
a part of his earnings. 

Where a minor employee, under the age of 18 years, sustains a 
permanent disability or dies leaving dependents surviving, the com- 
pensation payable for permanent disability or death shall be calcu- 
lated, first, upon the average weekly wage paid to adult employees 
employed by the same employer at the time of the accident in a similar 
or like class of work which the injured minor employee would probably 
have been promoted to if not injured, or, second, upon a wage 
sufficient to yield the maximum weekly compensation benefit. Com- 
pensation for temporary total disability or for the death of a minor 
without dependents shall be computed upon the average weekly wage 
at the time of the accident, unless the total disability extends more 
than 52 weeks, and then the compensation may be increased in 
proportion to his expected earnings. 

In case of disabling injury or death to a volunteer fireman; member 
of an organized rescue squad; an authorized pickup firefighter, as 
defined in subdivision (2) of this section, when that individual is 
engaged in emergency fire suppression activities for the Division of 
Forest Resources; a duly appointed and sworn member of an auxiliary 
police department organized pursuant to G.S. 160A-282; or senior 
members of the State Civil Air Patrol functioning under Article 11 of 
Chapter 143B of the General Statutes, under compensable circum- 
stances, compensation payable shall be calculated upon the average 
weekly wage the volunteer fireman, member of an organized rescue 
squad, authorized pickup firefighter of the Division of Forest Re- 
sources, when that individual is engaged in emergency fire suppres- 
sion activities for the Division of Forest Resources, member of an 
auxiliary police department, or senior member of the State Civil Air 
Patrol was earning in the employment wherein he principally earned 
his livelihood as of the date of injury. Provided, however, that the 
minimum compensation payable to a volunteer fireman, member of an 
organized rescue squad, an authorized pickup firefighter of the 
Division of Forest Resources of the Department of Environment and 
Natural Resources, when that individual is engaged in emergency fire 
suppression activities for the Division of Forest Resources, a sworn 
member of an auxiliary police department organized pursuant to G.S. 
160A-282, or senior members of the State Civil Air Patrol shall be 
sixty-six and two-thirds percent (66 24%) of the maximum weekly 
benefit established in G.S. 97-29. 


(6) Injury. — “Injury and personal injury” shall mean only injury by 


accident arising out of and in the course of the employment, and shall 
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not include a disease in any form, except where it results naturally 
and unavoidably from the accident. With respect to back injuries, 
however, where injury to the back arises out of and in the course of the 
employment and is the direct result of a specific traumatic incident of 
the work assigned, “injury by accident” shall be construed to include 
any disabling physical injury to the back arising out of and causally 
related to such incident. Injury shall include breakage or damage to 
eyeglasses, hearing aids, dentures, or other prosthetic devices which 
function as part of the body; provided, however, that eyeglasses and 
hearing aids will not be replaced, repaired, or otherwise compensated 
for unless injury to them is incidental to a compensable injury. 

(7) Carrier. — The term “carrier” or “insurer” means any person or fund 
authorized under G.S. 97-93 to insure under this Article, and includes 
self-insurers. 

(8) Commission. — The term “Commission” means the North Carolina 
eet eart Commission, to be created under the provisions of this 

ticle. 

(9) Disability. — The term “disability” means incapacity because of injury 
to earn the wages which the employee was receiving at the time of 
injury in the same or any other employment. 

(10) Death. — The term “death” as a basis for a right to compensation 
means only death resulting from an injury. 

(11) Compensation. — The term “compensation” means the money allow- 
ance payable to an employee or to his dependents as provided for in 
this Article, and includes funeral benefits provided herein. 

(12) Child, Grandchild, Brother, Sister. — The term “child” shall include 
a posthumous child, a child legally adopted prior to the injury of the 
employee, and a stepchild or acknowledged illegitimate child depen- 
dent upon the deceased, but does not include married children unless 
wholly dependent upon him. “Grandchild” means a child as above 
defined of a child as above defined. “Brother” and “sister” include 
stepbrothers and stepsisters, half brothers and half sisters, and 
brothers and sisters by adoption, but does not include married 
brothers nor married sisters unless wholly dependent on the em- 
ployee. “Child,” “grandchild,” “brother,” and “sister” include only 
persons who at the time of the death of the deceased employee are 
under 18 years of age. 

(13) Parent. — The term “parent” includes stepparents and parents by 
adoption, parents-in-law, and any person who for more than three 
years prior to the death of the deceased employee stood in the place of 
a parent to him, if dependent on the injured employee. 

(14) Widow. — The term “widow” includes only the decedent’s wife living 
with or dependent for support upon him at the time of his death; or 
living apart for justifiable cause or by reason of his desertion at such 
time. 

(15) Widower. — The term “widower” includes only the decedent’s hus- 
band living with or dependent for support upon her at the time of her 
death or living apart for justifiable cause or by reason of her desertion 
at such time. 

(16) Adoption. — The term “adoption” or “adopted” means legal adoption 
prior to the time of the injury. 


(17) Singular. — The singular includes the plural and the masculine 
includes the feminine and neuter. 
(18) Hernia. — In all claims for compensation for hernia or rupture, 


resulting from injury by accident arising out of and in the course of the 
employee’s employment, it must be definitely proven to the satisfac- 
tion of the Industrial Commission: 
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. That there was an injury resulting in hernia or rupture. 

. That the hernia or rupture appeared suddenly. 

Repealed by Session Laws 1987, c. 729, s. 2. 

. That the hernia or rupture immediately followed an accident. 
Provided, however, a hernia shall be compensable under this 
Article if it arises out of and in the course of the employment and 
is the direct result of a specific traumatic incident of the work 
assigned. 

e. That the hernia or rupture did not exist prior to the accident for 

which compensation is claimed. 

All hernia or rupture, inguinal, femoral or otherwise, so proven to 
be the result of an injury by accident arising out of and in the course 
of employment, shall be treated in a surgical manner by a radical 
operation. If death results from such operation, the death shall be 
considered as a result of the injury, and compensation paid in 
accordance with the provisions of G.S. 97-38. In nonfatal cases, if it is 
shown by special examination, as provided in G.S. 97-27, that the 
injured employee has a disability resulting after the operation, 
compensation for such disability shall be paid in accordance with the 
provisions of this Article. 

In case the injured employee refuses to undergo the radical opera- 
tion for the cure of said hernia or rupture, no compensation will be 
allowed during the time such refusal continues. If, however, it is 
shown that the employee has some chronic disease, or is otherwise in 
such physical condition that the Commission considers it unsafe for 
the employee to undergo said operation, the employee shall be paid 
compensation in accordance with the provisions of this Article. 


oe ons 


(19) Medical Compensation. — The term “medical compensation” means 


medical, surgical, hospital, nursing, and rehabilitative services, and 
medicines, sick travel, and other treatment, including medical and 
surgical supplies, as may reasonably be required to effect a cure or 
give relief and for such additional time as, in the judgment of the 
Commission, will tend to lessen the period of disability; and any 
original artificial members as may reasonably be necessary at the end 
of the healing period and the replacement of such artificial members 
when reasonably necessitated by ordinary use or medical circum- 
stances. 


(20) Health care provider. — The term “health care provider” means 


physician, hospital, pharmacy, chiropractor, nurse, dentist, podiatrist, 
physical therapist, rehabilitation specialist, psychologist, and any 
other person providing medical care pursuant to this Article. 


(21) Managed care organization. — The term “managed care organiza- 


tion” means a preferred provider organization or a health mainte- 
nance organization regulated under Chapter 58 of the General Stat- 
utes. “Managed care organization” also means a preferred provider 
benefit plan of an insurance company, hospital, or medical service 
corporation in which utilization review or quality management pro- 
grams are used to manage the provision of health care services and 
benefits under this Chapter. (1929, c. 120, s. 2; 1933, c. 448; 1939, c. 
271, S01 19435 c. 543; cr 672; sels 945nen 76601947 ecnG9S: al 949 ec, 
S99 T1953 PR euGlIs1 955, exo44ric 10Z264seiic 0bo 9oiecs IO Alou. 
¢. 289; 1961) co) 231,235; 196 (cr 1229 StL GOAcaZ0Gke2 cle 
197 brcx 2844 Sipe 23h ieel 119 Tone o7ilessil les en(G3tsseal soc. 
U2O Taishi 4 O75,ic 266-stlscezs4asst 223i! 2581 eailorens: c. Sly 
swle LOT yor4l.Gner89s) on leelo7Sy cenSGner ance Sl6yssy4: cc 714. 
s..3; 1981, ¢: 421),'ss. 1, 2; L983yer888; 1983 (Regi Sess: 11984), c; 1042, 
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Cross References. — As to exceptions from 
this Article, see G.S. 97-13. As to independent 
contractors, see G.S. 97-19 and notes thereun- 
der. 

Legal Periodicals. — For collection of cases 
arising under subdivision (6) of this section, see 
HORN TCE Rev. 373°1932), 

For discussion of the situation as to deputy 
sheriffs prior to amendment of this section, see 
16 N.C.L. Rev. 419 (1938). 

On mealtime injuries, see 17 N.C.L. Rev. 458 
(1939). 

For note on injury from personal assault, 19 
N.C.L. Rev. 108 (1941). 

For note on accidents arising out of and in the 
course of employment of traveling employees, 
see 23 N.C.L. Rev. 159 (1945). 

As to falls due to dizziness, vertigo, epilepsy 
and like causes as compensable accidents, see 
26 N.C.L. Rev. 320 (1948). 

As to infections, see 26 N.C.L. Rev. 320 
(1948). 

For note on street accidents arising out of 
and in the course of employment, see 32 N.C.L. 
Rey. 373 (1954). 

For note on acts done in furtherance of em- 
ployer’s good will as arising out of and in the 
course of employment, see 33 N.C.L. Rev. 637 
(1955). 

For note on death of night watchman as 
arising out of and in the course of employment, 
see 34 N.C.L. Rev. 607 (1956). 

For note on injuries sustained by employee 
while going to and from work, see 36 N.C.L. 
Rev. 367 (1958). 

For note on average weekly wage and combi- 
nation of wages, see 44 N.C.L. Rev. 1177 (1966). 

For note on the range of compensable conse- 
quences of a work-related injury, see 49 N.C.L. 
Rev. 583 (1971). 

For survey of 1972 case law on the “arising 
out of” requirement, see 51 N.C.L. Rev. 1215 
i973). 

For survey of 1976 case law on workers’ 
compensation, see 55 N.C.L. Rev. 1116 (1977). 

For survey of 1977 workers’ compensation 
law, see 56 N.C.L. Rev. 1166 (1978). 

For survey of 1978 administrative law, see 57 
N.C.L. Rev. 831 (1979). 

For note discussing the use of age, education, 
and work experience in determining disability 
in workers’ compensation cases, see 15 Wake 
Forest L. Rev. 570 (1979). 

For survey of 1979 administrative law, see 58 
N.C.L. Rev. 1185 (1980). 

For comment on injury by accident in work- 


ig 


ers’ compensation, see 59 N.C.L. Rev. 175 
(1980). 

For survey of 1980 law on evidence, see 59 
N.C.L. Rev. 1173 (1981). 

For survey of 1980 tort law, see 59 N.C.L. 
Rev. 1239 (1981). 

For survey of 1981 administrative law, see 60 
N.C.L. Rev. 1165 (1982). 

For survey of 1982 law on workers’ compen- 
sation, see 61 N.C.L. Rev. 1243 (1983). 

For note discussing proof of causation re- 
quirement in occupational disease cases, in 
light of Rutledge v. Tultex Corp./Kings Yarn, 
S087 IN: Caron, 501 312d Soo (1983) seen 7, 
Campbell L. Rev. 99 (1984). 

For note, “Winstead v. Derreberry: Stepchil- 
dren and the Presumption of Dependence Un- 
der the North Carolina Workers’ Compensation 
Act,” see 64 N.C.L. Rev. 1548 (1986). 

For note, “Caulder v. Waverly Mills: Expand- 
ing the Definition of an Occupational Disease 
Under the Last Injurious Exposure Rule,” see 
64 N.C.L. Rev. 1566 (1986). 

For note, “Houses and Wages: An Increase in 
Workers’ Compensation Recovery,” see 65 
N.C.L. Rev. 1499 (1987). 

For article, “Benefits Without Proof: The 
North Carolina Supreme Court Creates a Pre- 
sumption of Compensability in Workers’ Com- 
pensation Death Benefits Actions,” see 67 
N.C.L. Rev. 1522 (1989). 

For note, “Workers’ Compensation — Death 
Knell of a Good Samaritan!,” commenting on 
Culpepper v. Fairfield Sapphire Valley, 93 N.C. 
App. 242, 377 S.E.2d 777 (1989), see 12 Camp- 
bell L. Rev. 121 (1989). 

For note, “North Carolina’s Expansion of the 
Definition of ‘Intentional’ in Exceptions to the 
Exclusivity of Workers’ Compensation: Is Leg- 
islative Action ‘Substantially Certain’ to Fol- 
low? — Woodson v. Rowland”, see 27 Wake 
Forest L. Rev. 797 (1992). 

For survey, “The North Carolina Workers’ 
Compensation Act of 1994: A Step in the Direc- 
tion of Restoring Balance,” see 73 N.C.L. Rev. 
2502 (1995). 

For article, “Primary Issues in Compensation 
Litigation,” see 17 Campbell L. Rev. 443 (1995). 

For a survey of 1996 developments in the law 
regarding prisoner rights, see 75 N.C.L. Rev. 
2428 (1997). 

For a survey of 1996 developments in work- 
ers’ compensation law, see 75 N.C.L. Rev. 2505 
(LOO: 

For note, “Searching for Limits on a Munici- 
pality’s Retention of Governmental Immunity,” 
see 76 N.C.L. Rev. 269 (1997). 
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For comment, “A Proposal to Reform the Fathers Who Have Acknowledged Paternity 
North Carolina Workers’ Compensation Act to and Who Are Seeking Custody of Their Illegit- 
Address Mental-Mental Claims,” see 32 Wake imate Child(ren): Rosero v. Blake, 357 N.C. 193 
Forest L. Rev. 193 (1997). (2003),” see 26 N.C. Cent. L.J. 116 (2003). 

For casenote: “The Established Standard for 
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I. IN GENERAL. 


The Workers’ Compensation Act is a 
compromise arrived at through the conces- 
sions of employees and employers alike. Noth- 
ing in it supports the notion that it was enacted 
just for the protection of careful, prudent em- 
ployees, or that employees that do not stick 
strictly to their business are beyond its protec- 
tion. By its terms, with certain exceptions the 
act applies to all employees who work for em- 
ployers with the requisite number of employees 
and are injured by accident during the course of 
and arising from their employment; and it is 
not required that the employment be the sole 
proximate cause of the injury, it being enough 
that any reasonable relationship to the employ- 
ment exists, or employment is a contributory 
cause. Bare v. Wayne Poultry Co., 70 N.C. App. 
88, 318 S.E.2d 534 (1984), cert. denied, 312 
N.C. 796, 325 S.E.2d 484 (1985). 

The social policy behind the Workers’ 
Compensation Act is twofold. First, the Act 
provides employees swift and certain compen- 
sation for the loss of earning capacity from 
accident or occupational disease arising in the 
course of employment. Second, the Act insures 
limited liability for employers. Although the Act 
should be liberally construed to effectuate its 
intent, the courts cannot judicially expand the 
employer’s liability beyond the statutory pa- 
rameters. Hendrix v. Linn-Corriher Corp., 317 
N:C5179)345 S.B.2d 374 (1986). 

Liberal Construction. — The intent of the 
Legislature regarding the operation of a partic- 
ular provision of the Workers’ Compensation 
Act is to be discerned from a consideration of 
the act as a whole — its language, purposes and 
spirit. This spirit is one of liberal construction, 
whenever appropriate, so that benefits will not 
be denied upon mere technicalities. Brown v. 
Walnut Cove Volunteer Fire Dep’t, 71 N.C. App. 
409, 322 S.E.2d 443 (1984), aff'd, 317 N.C. 147, 
343 S.E.2d 523 (1986). 

Industrial Commission Sole Judge of 
Witnesses Reliability. — In weighing the 
evidence, the Industrial Commission is the sole 
judge of the credibility of the witnesses and the 
weight to be given to their testimony, and may 
reject a witness’ testimony entirely if war- 
ranted by disbelief of that witness. Lineback v. 
Wake County Bd. of Comm’rs, 126 N.C. App. 
678, 486 S.H.2d 252 (1997). 

As to the inapplicability of state com- 
pensation laws to employment of purely 
admiralty cognizance, see London Guar. & 
Accident Co. v. Industrial Accident Comm’n, 
Zo ee Se lOON AIS SC A296 (oe Eeidy 632 
(1929). 

Effect of Superior Court’s Jurisdictional 
Findings. — The Supreme Court would con- 
sider the superior court’s findings of jurisdic- 
tional fact as binding on appeal if supported by 
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the evidence when the question was whether 
the Industrial Commission or the superior 
court had jurisdiction over a_ claim. 
Lemmerman vy. A.T. Williams Oil Co., 318 N.C. 
577, 350 S.E.2d 83, rehearing denied, 318 N.C. 
704, 351 S.E.2d 736 (1986). 

Claim Held Cognizable. — Claim of em- 
ployee hired for other types of work, who was 
temporarily engaged in pumping water from a 
leaking and powerless barge which was being 
loaded with logs on the Roanoke River and was 
crushed by the barge and killed when the logs 
started rolling, the barge careened toward the 
channel, and the employee jumped ashore, 
where he and his employer had both accepted 
the State compensation act, was properly cog- 
nizable by the Commission. The application of 
the State act to such a situation did not violate 
the federal Constitution by interference with 
the uniformity of the general maritime law. 
Johnson v. Foreman-Blades Lumber Co., 216 
NIG 91237455; E2d 33841939); 

Duty and Forseeability Not at Issue. — 
Where plaintiff’s intestate choked while eating 
during her lunch break at work, the fact that 
she was mentally retarded had no bearing with 
regard to plaintiffs’ workers’ compensation 
claim, as plaintiff’s contention that defendant 
owed a higher duty of care to its employees 
because they were mentally retarded was an 
argument better suited to a negligence action 
where duty and foreseeability are required to 
be proven for the plaintiff to recover. Forsythe 
Vo INCOM95UN:C App. 742) 384. SH. 2d4830 
@gs9). 

Death Benefits. — To recover death benefits 
under the Workers Compensation Act a claim- 
ant bears the burden of proving that the dece- 
dent sustained a fatal injury (1) by accident, (2) 
arising out of his employment, and (3) during 
the course of his employment. Westbrooks v. 
Bowes, 130 N.C. App. 517, 503 S.E.2d 409 
(1998). 

Civil Action Allowed for Employer’s Mis- 
conduct Substantially Certain to Cause 
Injury or Death. — When an employer inten- 
tionally engages in misconduct knowing it is 
substantially certain to cause serious injury or 
death to employees and an employee is injured 
or killed by that misconduct, that employee, or 
the personal representative of the estate in case 
of death, may pursue a civil action against the 
employer as well as a claim for workers’ com- 
pensation as such misconduct is tantamount to 
an intentional tort, and civil actions based 
thereon are not barred by the exclusivity pro- 
visions of the Workers’ Compensation Act. 
Woodson v. Rowland, 329 N.C. 330, 407 S.E.2d 
22259915): 

Election Between Remedies Not Re- 
quired. — A claimant may, but is not required 
to, elect between a civil remedy and a remedy 
under the Workers’ Compensation Act but, in 
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any event, is entitled to but one recovery. 
Woodson v. Rowland, 329 N.C. 330, 407 S.E.2d 
AZZ 99T): 

Woodson v. Rowland Applies Retroac- 
tively. — The Supreme Court’s decision in 
Woodson v. Rowland, 329 N.C. 330, 407 S.E.2d 
222 (1991), which is annotated above, applies 
retroactively, even though the Woodson court 
was silent on whether its decision was to oper- 
ate retroactively. Dunleavy v. Yates Constr. Co., 
106 N.C. App. 146, 416 S.E.2d 193, cert. denied, 
302 N.C.1343, 4218. E.2d 146.1992): 

Co-employee Civil Liability. — The Work- 
ers Compensation Act does not bar an em- 
ployee from suing a co-employee for injuries 
caused by willful, wanton, and reckless negli- 
gence. Dunleavy v. Yates Constr. Co., 106 N.C. 
App. 146, 416 S.E.2d 198, cert. denied, 332 N.C. 
343, 421 S.E.2d 146 (1992). 

No Common-Law Action against Negli- 
gent Fellow Employee. — An employee who 
sustains an “injury arising out of and in the 
course of employment,” caused by the negli- 
gence of a fellow employee who was acting 
within “the course of employment,” as that term 
is used in subdivision (6) of this section, may 
not maintain an action at common law against 
the negligent employee. Harless v. Flynn, 1 
N.C. App. 448, 162 S.E.2d 47 (1968). 

Failure to Specify Defense. — Plaintiff 
was not prejudiced by failure of defendants to 
specify the defense which they planned to use 
at his hearing, and whatever defense the defen- 
dants may have relied upon, the burden was on 
plaintiff to prove that he was injured by an 
accident arising out of and in the course of 
employment. Parker v. Burlington Indus., Inc., 
78 N.C. App. 517, 337 S:E.2d 589 (1985). 

Refusal to Accept Tendered Work. — De- 
fendant’s argument that the plaintiff was not 
disabled within the meaning of subsection (9) 
because they offered him employment consis- 
tent with his medical limitations (one func- 
tional arm) at no reduction in salary and that 
plaintiff was barred from compensation for to- 
tal disability because he unjustifiably refused 
the tendered employment suitable to his capac- 
ity, was rejected. Bowden v. Boling Co., 110 
N.C. App. 226, 429 S.E.2d 394 (1993). 

Length of Healing Period. — Both pain 
treatment and vocational services were medical 
compensation, and were designed to give relief 
and to lessen the period of disability; the evi- 
dence supported the industrial commission’s 
finding that the worker had not reached maxi- 
mum medical improvement or the end of the 
healing period since he was in need of and 
would have benefited from both chronic pain 
treatment and a vocational rehabilitation pro- 
gram, and until he reached maximum voca- 
tional recovery, the worker’s healing period was 
not at an end. Walker v. Lake Rim Lawn & 
Garden, 155 N.C. App. 709, 575 S.E.2d: 764, 
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2003 N.C. App. LEXIS 384 (2003), cert. denied, 
307 N.C..67, 579 S.H.2d 477°(2003). 

Return of Employee to Normal Hours 
and Wages. — North Carolina Industrial Com- 
mission’s finding that a workers’ compensation 
claimant had returned to his normal hours and 
wages did not require denial of the claimant’s 
disability claim. White v. Weyerhaeuser Co., — 
N.C. App. —, 606 S.E.2d 389, 2005 N.C. App. 
LEXIS 5 (2005). 

When Fault of Employee Bars Recovery. 
— The circumstances in which fault of an 
employee operates to bar workers’ compensa- 
tion benefits are (1) when the employee’s injury 
was proximately caused by intoxication or be- 
ing under the influence of a controlled sub- 
stance, or (2) when the injury was proximately 
caused by the employee’s willful intention to 
injure or kill himself. Creel v. Town of Dover, 
126 N.C. App. 547, 486 S.E.2d 478 (1997). 

Competent evidence existed to show 
that employee’s loss of wage-earning ca- 
pacity was caused by his injury because he 
was informed by prospective employers that 
they did not have a position for him while he 
was on light-duty work restrictions. White v. 
Weyerhaeuser Co., — N.C. App. —, 606 S.E.2d 
389, 2005 N.C. App. LEXIS 5 (2005). 

Workers’ compensation claimant met his 
burden of proving disability by producing 
evidence that he was capable of some work, but 
that, after a reasonable effort, he had been 
unsuccessful and by showing that he had ob- 
tained other employment at a considerably re- 
duced wage. White v. Weyerhaeuser Co., — 
N.C. App. —, 606 S.E.2d 389, 2005 N.C. App. 
LEXIS 5 (2005). 

Applied in Miller v. Roberts, 212 N.C. 126, 
193 S.E. 286 (1937); Rice v. Thomasville Chair 
Co:, 238¢ N-C.9121,176eS Ee2dy3ileG 958) 
wards v. City of Raleigh, 240 N.C. 187, 81 
S.E.2d 273 (1954); McNair v. Ward, 240 N.C. 
330, 82 S.E.2d 85 (1954); Harris v. Asheville 
Contracting Co., 240 N.C. 715, 83 S.E.2d 802 
(1954); Burns v. Riddle, 265 N.C. 705, 144 
S.E.2d 847 (1965); Cobb v. Eastern Clearing & 
Grading, Inc., 1 N.C. App. 327, 161 S.E.2d 612 
(1968); Crawford v. Pressley, 6 N.C. App. 641, 
171 S.E.2d 197 (1969); Bass v. Morresville 
Mills, 15 N.C. App. 206, 189 S.E.2d 581 (1972); 
Lewallen v. National Upholstery Co., 27 N.C. 
App. 652, 219 S.E.2d 798 (1975); Development 
Assocs. v. Wake County Bd. of Adjustment, 48 
N.C. App. 541, 269 S.E.2d 700 (1980); Hyatt v. 
Waverly Mills, 56 N.C. App. 14, 286 S.E.2d 837 
(1982); Dowdy v. Fieldcrest Mills, Inc., 59 N.C. 
App. 696, 298 S.E.2d 82 (1982); May v. Shuford 
Mills, Inc., 64 N.C. App. 276, 307 S.E.2d 3872 
(1983); Godley v. Hackney & Sons, 65 N.C. App. 
155, 308 S.E.2d 492 (1983); Freeman v. SCM 
Corp., 66 N.C. App. 341, 311 S.E.2d 75 (1984); 
Joyner v. J.P. Stevens & Co., 71 N.C. App. 625, 
322 S.E.2d 636 (1984); Keziah v. Monarch Ho- 
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siery Mills, 71 N.C. App. 793, 323 S.E.2d 356 
(1984); Phillips v. Boling Co., 73 N.C. App. 1389, 
326 S.E.2d 76 (1985); Algary v. McCarley & Co., 
74 N.C. App. 125, 327 S.E.2d 296 (1985); Kelly 
v. Carolina Components, 86 N.C. App. 738, 356 
S.E.2d 367 (1987); Ross v. Mark’s Inc., 120 N.C. 
App. 607, 463 S.E.2d 302 (1995); Adams v. Kelly 
Springfield Tire Co., 123 N.C. App. 681, 474 
S.E.2d 793 (1996); Brown v. Family Dollar 
Distribution Ctr, 129 N.C. App. 361, 499 
S.E.2d 197 (1998); Soto v. McLean, 20 F. Supp. 
2d 901 (E.D.N.C. 1998); Davis v. Weyerhaeuser 
Ce s329N.C Appr] 1y5147S.-E:2d: 91-(1999); 
Smith v. Pinkerton’s Sec. & Investigations, 146 
N.C. App. 278, 552 S.E.2d 682, 2001 N.C. App. 
LEXIS 861 (2001); Zimmerman v. Eagle Elec. 
Mfg. Co., 147 N.C. App. 748, 556 S.E.2d 678, 
2001 N.C. App. LEXIS 1255 (2001); Bailey v. W. 
Staff Servs., 151 N.C. App. 356, 566 S.E.2d 509, 
2002 N.C. App. LEXIS 747 (2002). 

Cited in Murphy v. American Enka Corp., 
213 N.C. 218, 195 S.E. 536 (1938); Lineberry v. 
Mebane, 219 N.C. 257, 13 S.E.2d 429 (1941); 
Young v. Whitehall Co., 229 N.C. 360, 49 S.E.2d 
797 (1948); Worley v. Pipes, 229 N.C. 465, 50 
S.E.2d 504 (1948); Ducan v. Carpenter, 233 
N.C. 422, 64 S.E.2d 410 (1951); Fields v. 
Hollowell, 238 N.C. 614, 78 S.E.2d 740 (1953); 
Sweatt v. Rutherford County Bd. of Educ., 237 
iG aeGo3.07 5 <S:Ei2d\ 738(1953)) Wattsev. 
Brewer, 243 N.C. 422, 90 S.E.2d 764 (1956); 
Smith v. Mecklenburg County Chapter Am. Red 
@rossqe245u N:C79116, 195 S.:2d9:559, (1956); 
Brinkley v. United Feldspar & Minerals Corp., 
2AGIN- E17, O7..5.E.2d°419 (1957);;Evans:v. 
Asheville Citizens Times Co., 246 N.C. 669, 100 
S.E.2d 75 (1957); Wesley v. Lea, 252 N.C. 540, 
114 S.E.2d 350 (1960); Shealy v. Associated 
Transp., 252 N.C. 738, 114 S.E.2d 702 (1960); 
Jackson v. Bobbitt, 253 N.C. 670, 117 S.E.2d 
806 (1961); Davis v. North Carolina Granite 
Corpse 259 N:C. 672, 181 .°S8.E.2d 335 (1963); 
Burgess v. Gibbs, 262 N.C. 462, 137 S.E.2d 806 
(1964); Byers v. North Carolina State Hwy. 
Comm’n, 3 N.C. App. 139, 164 S.E.2d 535 
(1968); Wilmington Shipyard, Inc. v. North 
Carolina State Hwy. Comm’n, 6 N.C. App. 649, 
171 S.H.2d 222 (1969); Hudson v. J.P. Stevens & 
Co., 12 N.C. App. 366, 183 S.E.2d 206 (1971); 
Smith v. Liberty Mut. Ins. Co., 409 F. Supp. 
1211 (M.D.N.C. 1976); Allred v. Piedmont 
Woodyards, Inc., 32 N.C. App. 516, 232 S.E.2d 
879 (1977); Perry v. Hibriten Furn. Co., 296 
N.C. 88, 249 S.E.2d 397 (1978); Wood v. J.P. 
Stevens & Co., 36 N.C. App. 456, 245 S.E.2d 82 
(1978); Britt v. Colony Constr. Co., 35 N.C. App. 
93,0240: S:Bi2d 479 (1978)s Perry v. ‘Hibriten 
Horny Go.35. Ns. Appmols..241 S:bi2d:697 
(1978); Taylor v. J.P. Stevens & Co., 300 N.C. 
94, 265 S.E.2d 144 (1980); Thornton v. Thorn- 
ton, 45 N.C.sApp: 25, 262: S.H.2d 326 (1980); 
Morrison v. Burlington Indus., 47 N.C. App. 50, 
266 S.E.2d 741 (1980); Hilliard v. Apex Cabinet 
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Oo, 54.N:C. JApp.173, 282)5:8.2d_828)01981); 
McKee v. Crescent Spinning Co., 54 N.C. App. 
558, 284 S.E.2d 175 (1981); Morrison v. Burl- 
ington Indus., 304 N.C. 1, 282 $.H.2d 458 
(1981); Sparks v. Mountain Breeze Restaurant 
& Fish House, Inc., 55 N.C. App. 663, 286 
S.E.2d 575 (1982); Lankford v. Dacotah Cotton 
Mills, 56 N.C. App. 250, 287 S.E.2d 471 (1982); 
Harrell v. Yarns, 56 N.C. App. 697, 289. S.E.2d 
846 (1982); Cook v. Bladenboro Cotton Mills, 
Inc., 61 N.C. App. 562, 300 S.E.2d 852 (1983); 
West v. Bladenboro Cotton Mills, Inc., 62 N.C. 
App. 267, 302 S.E.2d 645 (1983); Rutledge v. 
Tultex Corp/Kings Yarn, 308 N.C. 85, 301 
S.E.2d 359 (1983); Prevette v. Clark Equip. Co., 
62 N.C. App. 272, 302 S.E.2d 639 (1983); Ander- 
son v. Century Data Sys., Inc., 71 N.C. App. 
540, 322 S.E.2d 638 (1984); Capps v. Standard 
Trucking Co., 77 N.C. App. 448, 335 8.E.2d 357 
(1985); Underwood v. Cone Mills Corp., 78 N.C. 
App. 155, 336 S.E.2d 634 (1985); Gupton v. 
Builders Transp., 320 N.C. 38, 357 S.E.2d 674 
(1987); Pitman v. Feldspar Corp., 87 N.C. App. 
208, 360 S.E.2d 696 (1987); Gaddy v. Anson 
Wood Prods., 92 N.C. App. 483, 374 S.E.2d 477 
(1988); Brimley v. Logging, 93 N.C. App. 467, 
378 S.E.2d 52 (1989); Cook v. Norvell-Mackorell 
Real Estate Co., 99 N.C. App. 307, 392 S.E.2d 
758 (1990); Mayhew v. Howell, 102 N.C. App. 
269, 401 S.E.2d 831 (1991); Postell v. B & D 
Constr: Co., 104°N.C, App. 17411) $.B.2d 413 
(1992); Freeman v. Freeman, 107 N.C. App. 
644, 421 S.E.2d 623 (1992); Matthews v. Petro- 
leum Tank Serv., Inc., 108 N.C. App. 259, 423 
S.E.2d 532 (1992); Gilliam v. Perdue Farms, 
M2IN.©@. "App: 2535, 485 S.1.2d 9780 (1993); 
Grantham v. R.G. Barry Corp., 115 N.C. App. 
293, 444 S.E.2d 659 (1994); Blackmon v. North 
Carolina Dep’t of Cors., 118 N.C. App. 666, 457 
S.E.2d 306 (1995), aff'd, 343 N.C. 259, 470 
S.E.2d 8 (1996); Murray v. Associated Insurers, 
Incayo4 Nk @a rl 4462) 1S ede 41908995); 
Harris v. North Am. Prods., 125 N.C. App. 349, 
481 S.E.2d 321 (1997); Cooke v. P.H. Glatfelter/ 
Ecusta, 130 N.C. App. 220, 502 S.E.2d 419 
(1998); Flores v. Stacy Penny Masonry Co., 134 
N.C. App. 452, 518 S.E.2d 200 (1999); Buser v. 
Southern Food Serv., 73 F. Supp. 2d 556 
(M.D.N.C. 1999); Lanning v. Fieldcrest-Can- 
non, Inc., 352 N.C. 98, 530 S.E.2d 54, 2000 N.C. 
LEXIS 434 (2000); Kanipe v. Lane Upholstery, 
141 N.C. App. 620, 540 S.E.2d 785, 2000 N.C. 
App. LEXIS 1302 (2000); Reece v. Forga, 138 
N.C. App. 703, 531 S.E.2d 881, 2000 N.C. App. 
LEXIS 790 (2000); Terrell v. Terminix Servs., 
142 NiG, Apps 305.042 S.Hi2d 3322001 NC: 
App. LEXIS 91 (2001); Russos v. Wheaton In- 
dus., 145 N.C. App. 164, 551 S.E.2d 456, 2001 
N.C. App. LEXIS 567 (2001); Landry v. US 
Airways, Inc., 150 N.C. App. 121, 563 S.E.2d 
23, 2002 N.C. App. LEXIS 385 (2002); Foster v. 
UiS, Airways; Inc, 149°N.C.vApp. 913, 5563 
S.E.2d 235, 2002 N.C. App. LEXIS 406 (2002), 
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cert. denied, 356 N.C. 299, 570 S.E.2d 505 
(2002); Shoemaker v. Creative Builders, 150 
N.C. App. 523, 563 S.E.2d 622, 2002 N.C. App. 
LEXIS 588 (2002); Pomeroy v. Tanner Masonry, 
151/N;C.App«174,,565,S.E.2d/209)2002sNGe) 
App. LEXIS 709 (2002); Nix v. Collins & 
Aikman; Co,, 151 N.C:-App. 438, 566 Sii2d 
176, 2002 N.C. App. LEXIS 751 (2002); Johnson 
v. S. Tire Sales & Serv., 152 N.C. App. 3238, 567 
S.E.2d 773, 2002 N.C. App. LEXIS 920 (2002), 
certs ‘denied, 356 N.C, 487.4572 °S)h.2d 784 
(2002); Rosero v. Blake, 357 N.C. 193, 581 
S.H.2d 41, 2003 N.C. LEXIS 605 (2003), cert. 
denied# 540) USi1177e 1245S aC. 1407, 158: 
Ed. 2d 78 (2004); Dial v. Cozy Corner Rest., Inc., 
161 N.C. App. 694, 589 S.E.2d 146, 2003 N.C. 
App. LEXIS 2261 (2003). 


I. EMPLOYMENT, EMPLOYEES, AND 
EMPLOYERS. 


A. In General. 


An injured person is entitled to compen- 
sation under the Act only if he was an 
employee of the party from whom compensa- 
tion is claimed at the time of his injury. Hart v. 
Thomasville Motors, Inc., 244 N.C. 84, 92 
S.E.2d 673 (1956); Richards v. Nationwide 
Homes, 263 N.C. 295, 1389 S.E.2d 645 (1965); 
Lucas v. Lil Gen. Stores, 289 N.C. 212, 221 
S!H.2d 257 (1976). 

To be entitled to maintain a proceeding for 
compensation for personal injury under the Act, 
the claimant must be, in fact and in law, an 
employee of the alleged employer. Askew v. 
Leonard Tire Co., 264 N.C. 168, 141 S.E.2d 280 
(1965); Youngblood v. North State Ford Truck 
Sales, 321 N.C. 380, 364 S.E.2d 4338, rehearing 
denied, Watkins v. City of Wilmington, 290 N.C. 
216222509. E2dtoan GlO7G): 

Employment Is Jurisdictional. — The 
question of whether an employer-employee re- 
lationship exists is jurisdictional. Askew v. Le- 
onard Tire Co., 264 N.C. 168, 1141 S:E.2d 280 
(1965); Lucas v. Li’l Gen. Stores, 289 N.C. 212, 
221 S.E.2d 257 (1976); Youngblood v. North 
State Ford Truck Sales, 321 N.C. 380, 364 
S.E.2d 433, rehearing denied, Taylor v. Twin 
City Club, 260 N.C. 435, 182 S.E.2d 865 (1963). 

Because the act only applies where the em- 
ployer-employee relationship exists, the ques- 
tion of whether it existed at the time of the 
accident is jurisdictional. Carter v. Frank Shel- 
ton’ Ines 620N:C) App) 373) 303"SiKi2d 184 
(1983), cert. denied, 310 N.C. 476, 312 S.E.2d 
883 (1984). 

And Is Thus the Initial Fact to Be Estab- 
lished. — Before the provisions of the act are 
called into play, the relation of master and 
servant, or employer and employee, or some 
appointment, must exist; this is the initial fact 
to be established. Hicks v. Guilford County, 267 
N.C. 364, 148 S.E.2d 240 (1966). 
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Whether an injured person is an em- 
ployee of the defendant is a matter of 
proof which may properly be determined in the 
Supreme Court. Charnock v. Reusing Light & 
Refrigerating Co., 202 N.C. 105, 161 S.E. 707 
(1931): 

Inquiry Is Mixed Question of Law and 
Fact. — The inquiry whether employer-em- 
ployee relationship exists is a mixed question of 
fact and law. Askew v. Leonard Tire Co., 264 
N.C. 168, 141 S.E.2d 280 (1965). 

Its correct determination depends upon 
the answer to two questions: (1) What are 
the terms of the agreement, that is, what was 
the contract between the parties; and (2) what 
relationship between the parties was created 
by the contract, that is, was it that of master 
and servant or that of employer and indepen- 
dent contractor? The first involves a question of 
fact and the second is a question of law. Askew 
v. Leonard Tire Co., 264 N.C. 168, 141. S.E:2d 
280 (1965). 

Burdern of Proof. — Claimant has burden 
of proving that an employer-employee relation- 
ship existed at the time an injury by accident 
occurred. Hughart v. Dasco Transp., Inc., 167 
N.C. App. 685, 606 S.E.2d 379, 2005 N.C. App. 
LEXIS 3 (2005). 

Common-Law Tests Applicable. — The 
statutory definition of “employee” adds nothing 
to the common-law meaning of the term. 
Whether an employer-employee relationship 
existed at the time of the injury by accident is to 
be determined by the application of the ordi- 
nary common-law tests. Lucas v. Li Gen. 
Stores, 289 N.C. 212, 221 S.E.2d 257 (1976); 
Carter v. Frank Shelton, Inc., 62 N.C. App. 378, 
303 S.E.2d 184 (1983), cert. denied, 310 N.C. 
476, 312 S.E.2d 883 (1984). 

Wages or Salary. — An employee is one who 
works for another for wages or salary, and the 
right to demand pay for his services from his 
employer would seem to be essential to his 
right to receive compensation under the act. 
Lucas v. Lil Gen. Stores, 289 N.C. 212, 221 
52d 207-1976): 

Compulsion of Legal Process. — One may 
be an employee, within the meaning of the 
Workers’ Compensation Act, even if his employ- 
ment is involuntary and under the compulsion 
of legal process. Hicks v. Guilford County, 267 
N.C. 364, 148 S.E.2d 240 (1966). 

Excluded Employees. — This Chapter ex- 
cludes persons whose employment is casual 
and not in the course of the trade, business, 
profession or occupation of the employer, and 
specifically excepts from its provisions casual 
employees, farm laborers and domestic ser- 
vants. Burnett v. Palmer-Lipe Paint Co., 216 
N.C. 204, 4 S.E.2d 507 (1939). 

Aliens. — This section makes clear that the 
General Assembly sought to include individuals 
hke the plaintiff, who worked without the right 
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of citizenship or a green card, under the protec- 
tions of the Workers’ Compensation Act. Rivera 
vasirapp, 2ls5aN. Gi Appe2969 5108S ede te 
(1999). 

Illegal alien, who obtained his employment 
with falsified documents, was entitled to work- 
ers’ compensation benefits following injuries in 
a fall. Ruiz v. Belk Masonry Co., 148 N.C. App. 
675, 559 S.E.2d 249, 2002 N.C. App. LEXIS 50 
(2002), appeal dismissed, cert. denied, 356 N.C. 
166, 568 S.E.2d 610 (2002). 

Employees Eligible to Retire. — A claim- 
ant’s entitlement to a workers’ compensation 
disability award is unrelated to either the 
claimant’s eligibility to retire or his decision to 
retire. Troutman v. White & Simpson, Inc., 121 
N.C. App. 48, 464 S.E.2d 481 (1995). 

Full-Time Employment. — Employees who 
are employed in distributive education pro- 
grams may not be fairly and justly classified as 
full-time for purposes of the Workers’ Compen- 
sation Act. Mabry v. Bowers Implement Co., 48 
N.C. App. 139, 269 S.H.2d 165 (1980). 

Joint employment occurs when a single 
employee under contract with two employers, 
and under the simultaneous control of both, 
simultaneously performs services for both em- 
ployers, and when the service for each employer 
is the same as, or is closely related to, that for 
the other. In such a case, both employers are 
liable for workers’ compensation. Henderson v. 
Manpower of Guilford County, Inc., 70 N.C. 
App. 408, 319 S.E.2d 690 (1984); Anderson v. 
Texas Gulf, Inc., 83 N.C. App. 634, 351 S.E.2d 
109 (1986). 

Under some circumstances a person can be 
an employee of two different employers at the 
same time, in which event either employer or 
both may be liable for worker’s compensation. 
Henderson v. Manpower of Guilford County, 
Inc., 70 N.C. App. 408, 319 S.E.2d 690 (1984). 

Even if there is a mutual business interest 
between the two employers, and perhaps even 
some element of control, joint employment as to 
one employer cannot be found in the absence of 
a contract with that employer. Anderson v. 
Texas Gulf, Inc., 83 N.C. App. 634, 351 S.E.2d 
109 (1986). 

Stipulation as to Employment Relation- 
ship. — Stipulation of defendants, prior to 
hearing, that at the time of injury, the employ- 
ment relationship existed between plaintiff and 
defendant employer, was binding on defen- 
dants; such a stipulation made it unnecessary 
for plaintiff to offer evidence of the validity or 
legal status of his corporate employer at the 
time of plaintiff’s injury. Sorrell v. Sorrell’s 
Farms & Ranches, Inc., 78 N.C. App. 415, 337 
S.E.2d 595 (1985). 

Because worker and owner of company 
were considered co-employees, owner was 
not individually liable to worker under the 
Workers’ Compensation Act for injuries sus- 
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tained by worker; thus worker’s claims against 
owner were not excluded from insurer’s policy 
coverage under general liability exclusion for 
workers’ compensation benefits. Newton v. 
United States Fire Ins. Co., 98 N.C. App. 619, 
SoS He2di837-C1990): 

Prospective employee who was injured 
during a pre-employment interview was 
not an “employee,” for purposes of coverage 
by the North Carolina Workers’ Compensation 
Act, as defined in G.S. 97-2(2). Huntley v. 
Howard Lisk Co., 154 N.C. App. 698, 573 
S.E.2d 233, 2002 N.C. App. LEXIS 1528 (2002), 
cert. denied, 357 N.C. 62, 579 S.E.2d 389 
(2003). 

Employment Shown. — Where deceased 
was employed and paid by defendant’s driver to 
assist him in delivering bottled drinks, but the 
defendant knew of, and consented to, the ar- 
rangement between deceased and the driver, 
the evidence was sufficient to support a finding 
that deceased was an employee of defendant. 
Michaux v. Gate City Orange Crush Bottling 
Co., 205 N.C. 786, 172 S.E. 406 (1934). 

Evidence was sufficient to support a finding 
of the Commission that deceased, the driver of 
a tractor-tank, was an employee of defendant 
oil company, a partnership, and not of a sepa- 
rate transportation business operated by one of 
the partners. Moses v. Bartholomew, 238 N.C. 
TAA TSS. Ee 2d9 23101953) 

Where the owner of a truck drives same on a 
trip in interstate commerce for an interstate 
carrier under a trip-lease agreement providing 
that the carrier’s I.C.C. license plates should be 
used and the carrier retain control and direc- 
tion over the truck, an assistant driver em- 
ployed by the owner-lessor is an employee of 
the carrier within the coverage of the North 
Carolina Workers’ Compensation Act. Further, 
if the owner-lessor were considered an indepen- 
dent contractor, but he had less than five em- 
ployees and no compensation insurance cover- 
age, the carrier would still be liable under G.S. 
97-19. McGill v. Bison Fast Freight, Inc., 245 
N.C. 469, 96 S.E.2d 438 (1957). 

Under the circumstances, the act of an em- 
ployee in reporting to the union office in this 
State, accepting a referral slip, and starting 
upon the trip to the job constituted acceptance 
of an offer of employment, so that the contract 
of employment was made and completed in this 
State. Warren v. Dixon & Christopher Co., 252 
NO 2534, 11455: 2diZ250\(1 960): 

Plaintiff, who sought damages for injuries 
intentionally inflicted by her supervisor imme- 
diately after she had orally tendered her resig- 
nation, was still an employee as a matter of law 
at the time of the alleged incident. Daniels v. 
Swofford, 55 N.C. App. 555, 286 S.H.2d 582 
(1982). 

Hight-year-old child who did odd jobs as 
needed in defendant’s service station/conve- 
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nience store business, including stocking ciga- 
rettes and drinks and picking up trash, was 
defendant’s employee at the time of accident. 
Lemmerman v. A.T. Williams Oil Co., 318 N.C. 
577, 350 S.E.2d 83, rehearing denied, 318 N.C. 
704, 351°5.E.2d 736°(1986). 

Evidence that for a number of years, when he 
was able, and when his son, who ran a roofing 
business, needed him, decedent provided valu- 
able roofing skills and services for his son, that 
in exchange for these services, which furthered 
his business, his son would provide decedent 
with three to four hundred dollars worth of 
necessities per month, and that without dece- 
dent’s skills and services his son would not 
have been able to afford to provide the three to 
four hundred dollars worth of necessities per 
month, even though apart from their business 
relationship, he may have wanted to help out 
his father, showed that there existed an implied 
oral contract of hire between employer-son and 
employee-father. Dockery v. McMillan, 85 N.C. 
App. 469, 355 S.E.2d 158, cert. denied, 320 N.C. 
167, 358 S.E.2d 49 (1987). 

Employment Not Shown. — Where an 
individual requested the State Game Commis- 
sion to appoint the plaintiff as a deputy game 
warden, and after the papers had been mailed 
out but before they were accepted by plaintiff, 
he went with said individual to assist in break- 
ing bear traps and was injured while employed 
in this work, the court would affirm the Com- 
mission’s holding that there was no employ- 
ment until after the appointment had been 
accepted. Birchfield v. Department of Conserva- 
tion & Dev. 204 N.C, 217; 1678.82 855 2933): 

The liability of one to pay, and the right of 
another to receive, compensation depends upon 
some appointment or the existence of the rela- 
tion of employer and employee and is to be 
determined by the rules governing the estab- 
lishment of contracts, and no such relation 
existed between defendant department and 
game warden who was injured as a result of 
testifying in a criminal prosecution. Hollowell 
v. North Carolina Dep't of Conservation & Dev., 
206 N.C. 206, 173 S.E. 603 (1934). 

Decedent was not an employee within the 
‘meaning of subdivision (2) of this section where 
he had previously been dismissed from defen- 
dant’s employment but continued to assist his 
wife when she succeeded him as acting man- 
ager of the store, in view of the fact that 
defendant’s agent had no authority to allow 
decedent to continue working at the store and 
both decedent and his wife knew that defen- 
dant’s agent was acting in excess of his author- 
ity in permitting decedent to continue working 
in the store. Lucas v. Lil Gen. Stores, 289 N.C. 
212) 22S Ee2ds Zou 1976): 

Payroll services company was not an em- 
ployer of a furniture company’s delivery man 
because no contractual relationship existed, 
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nor was there any supervision; therefore, the 
payroll services company was not hable for 
workers’ compensation death benefits. Hughart 
v. Dasco Transp., Inc., 167 N.C. App. 685, 606 
S.E.2d 379, 2005 N.C. App. LEXIS 3 (2005). 

Conclusions About Employer Without 
Findings Remanded. — Where the Deputy 
Commissioner concluded, without any findings, 
that individual was employee’s employer and 
not company, case was remanded for findings 
on the question whether individual was in fact 
the alter ego of company, and thus was properly 
named as the liable employer in the action. 
Harrelson v. Soles, 94 N.C. App. 557, 380 
§.H.2d 528 (1989). 

Volunteer Fireman to Be Treated as Em- 
ployees. — Because the Workers’ Compensa- 
tion Act provides the specific calculation for the 
average weekly wage to be received by volun- 
teer fireman in subsection (5), it is implicit that 
volunteer firemen are to be treated as employ- 
ees under the Act. Hix v. Jenkins, 118 N.C. App. 
103,.4538 $.E.2d 551 (1995). 


B. State and Municipal Employees. 


A municipal corporation is subject to 
the Workers’ Compensation Act, even 
though it employs less than the minimum num- 
ber of employees under this section, the legis- 
lative intent to classify municipal corporations 
with the State and its political subdivisions 
being consonant with reason and being indi- 
cated by G.S. 97-13, which does not include 
municipal corporations employing less than the 
minimum number of employees in listing em- 
ployers exempt from the act, and G.S. 97-7, 
which provides that neither the State nor any 
municipal corporation nor any subdivision of 
the State nor employees of the same shall have 
the right to reject the provisions of the act, and 
it being required that these sections be con- 
strued in pari materia to determine the legis- 
lative intent. Rape v. Town of Huntersville, 214 
N.@.505,,199 Sie 736 G938), 

An employee of the State engaged in the 
cultivation of food crops on lands of the 
State used by the State Hospital is an em- 
ployee of the State within the coverage of this 
section and G.S. 97-13, and his death from an 
accident arising out of and in the course of his 
employment is compensable. Barbour v. State 
Hosp., 213° N.C1515,196 S:4. 812 (1938), 

CETA Employee. — Where a CETA em- 
ployee would not otherwise be protected by 
workers’ compensation insurance for a work- 
related injury, the state governmental unit 
which hired him and paid the required premi- 
ums would be estopped to deny liability there- 
for, as would its insurance carrier which ac- 
cepted payment of those premiums. Godley v. 
County of Pitt, 306 N.C. 357, 293 S.E.2d 167 
(1982). 
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Participant in the federally funded Compre- 
hensive Employment and Training Act (CETA) 
qualified as an “employee” under this section. 
Sutton v. Ward, 92 N.C. App. 215, 374 S.E.2d 
Zit (1988). 

A worker employed by a city under a 
contract stipulating the wages to be re- 
ceived by the worker is an employee of the 
city within the meaning of this section, and the 
fact that the city obtains the money to pay the 
wages from the Reconstruction Finance Corpo- 
ration is immaterial on the question of the 
relationship between the worker and the city. 
Mayze v. Town of Forest City, 207 N.C. 168, 176 
S.E. 270 (1934). 

A juror, regularly summoned and serv- 
ing, is not an employee of the county within the 
meaning of the North Carolina Workers’ Com- 
pensation Act. Hicks v. Guilford County, 267 
N.C. 364, 148 S.E.2d 240 (1966). 

Deputized Policeman Aiding in Arrest. 
— Evidence that claimant was injured while 
attempting to aid a policeman in serving a 
warrant for a breach of the peace, and that 
claimant had been duly deputized by the police- 
man to aid in making the arrest, was sufficient 
to support the finding of the Industrial Com- 
mission that at the time of injury claimant was 
an employee of defendant town under a valid 
appointment. Tomlinson v. Town of Norwood, 
208 N.C. 716, 182 S.E. 659 (1935). 

Policeman Pursuing Offender beyond 
Jurisdiction. — For cases decided under this 
section as it stood prior to the 1949 amendment 
adding the proviso at the end of the first para- 
graph of subdivision (2), see Wilson v. Town of 
Mooresville, 222 N.C. 283, 22 S.E.2d 907 
(1942); Taylor v. Town of Wake Forest, 228 N.C. 
346, 45 S.E.2d 387 (1947). 

Sheriff’s Department is Local Govern- 
mental Entity. — In the injured party’s suit 
against a sheriff and individual detention offic- 
ers arising out of a five-day episode in the 
county detention center where she alleged that 
they ignored her requests for medical treat- 
ment, the trial court properly concluded that 
the office of North Carolina sheriff was a “per- 
son” under 42 U.S.C.S. § 1983 because (1) the 
state constitution created the office of sheriff, 
N.C. Const. art. VII, § 2, but included that 
provision within the article governing local 
governments, along with provisions for coun- 
ties, cities, towns, and other governmental sub- 
divisions, N.C. Const. art. VII, § 1; (2) state 
statutes, including N.C. Gen. Stat. §§ 17E-1, 
160A-288.2, 143-166.50, and 97-2, character- 
ized a sheriff’s department as a local govern- 
mental entity; (3) there was no contention that 
the State would be potentially liable for any 
monetary judgment entered against the sheriff 
and the detention officers; and (4) the State did 
not have, with respect to a sheriff, the mini- 
mum degree of control required for Eleventh 
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Amendment immunity. Boyd v. Robeson 
County, — N.C. App. —, 615 8.E.2d 296, 2005 
N.C. App. LEXIS 520 (2005), cert. denied, — 
N.C. —, 615 S.E.2d 866 (2005). 

Deputy Sheriffs. — The 1939 amendment 
including deputy sheriffs within the meaning of 
the term “employee,” as used in this section, is 
not violative of N.C. Const., Art. I, § 32 or Art. 
Il, § 24. Towe v. Yancey County, 224 N.C. 579, 
31 S.E.2d 754 (1944). 

The provision of c. 277 of the Laws of 1939 
that deputy sheriffs shall be deemed employees 
of the county for the purpose of determining the 
rights of the parties under the Workers’ Com- 
pensation Act does not apply to accidents occur- 
ring prior to the enactment of the amendment. 
Clark v. Sheffield, 216 N.C. 375, 5 S.E.2d 133 
(1939) 

For cases dealing with deputies and decided 
under this section as it stood prior to the 
amendment, see Saunders v. Allen, 208 N.C. 
189, 179 S.E. 754 (1935); Borders v. Cline, 212 
N.C. 472, 193 S.E. 826 (1937); Gowens. v. 
Alamance County, 216 N.C. 107, 3 $.E.2d 339 
(1939): Clark v, -Shefiield, 216, N.C, 375, 5 
mH 2d 133 (1939): 

Police Officers. — Even if plaintiff’s preex- 
isting knee condition contributed to the injury, 
plaintiff’s fall while pursuing a fleeing suspect 
at night was a risk attributable to his employ- 
ment as a police officer for defendant and was 
compensable. Mills v. City of New Bern, 122 
N.C. App. 283, 468 S.E.2d 587 (1996). 

Teachers. — A person employed by a graded 
school district as teacher and director of athlet- 
ics is an employee of a political subdivision of 
the State, and is entitled to the benefits of the 
compensation act under this section. Perdue v. 
State Bd. of Equalization, 205 N.C. 730, 172 
S.E. 396 (1934). 

A county board of education is the sole 
employer of one under contract to teach voca- 
tional agriculture in a county school, where 
such teacher’s salary is paid in part from funds 
furnished as a gift to such board by the State 
and federal governments, and, as such sole 
employer, is liable, with its insurance carrier, 
under this Chapter for the death of such 
teacher from an injury by accident arising out 
of and in the course of his employment. 
Callihan v. Board of Educ., 222 N.C. 381, 23 
5.H.2d 297 (1942). 

Prisoner. — A prisoner is not an employee as 
defined by this section. Lawson v. North Caro- 
lina State Hwy. & Pub. Works Comm'n, 248 
N.G, 276, 103 S.E.2d 366 (1958), See § 97-13(c). 


C. Regular Employment of Four (Now 
Three) or More. 


Editor’s Note. — Most of the annotations 
below were decided under this section prior to 
its amendment by Session Laws 1987, c. 729, s. 
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1, which decreased the regular employment re- 
quirement in subdivision (1) from four to three 
employees. 

“Regularly Employed”. — The term “regu- 
larly employed” connotes employment of the 
same number of persons throughout the period 
with some constancy. Patterson v. L.M. Parker 
& Co., 2 N.C. App. 48, 162 S.E.2d 571 (1968); 
Cousins v. Hood, 8 N.C. App. 309, 174 $8.E.2d 
297 (1970); Durham v. McLamb, 59 N.C. App. 
165,296) S.Hi2d.3 (1982). 

Subdivision (1) of this section does not define 
“regularly employed.” Cousins v. Hood, 8 N.C. 
App. 309, 174 S.E.2d 297 (1970). 

Having five (now three) or more employ- 
ees is a jurisdictional prerequisite and 
must appear of record on appeal. Chadwick v. 
North Carolina Dep’t of Conservation & Dev., 
219 N.C. 766, 14 S.E.2d 842 (1941); Durham v. 
McLamb, 59 N.C. App. 165, 296 S.E.2d 3 
(1982); Cain v. Guyton, 79 N.C. App. 696, 340 
S.E.2d 501, aff’d, 318 N.C. 410, 348 S$.E.2d 595 
(1986). 

If a person does not “regularly employ” 
five (now four) or more employees, he is 
not subject to and bound by the act. Cous- 
ins v. Hood, 8 N.C. App. 309, 174 S.E.2d 297 
(1970). 

Whether the employer had the required 
number of employees is a question of ju- 
risdictional fact, and the reviewing court is 
required to review and consider the evidence on 
this matter and make an independent determi- 
nation thereon. Durham v. McLamb, 59 N.C. 
App. 165, 296 $.E.2d 3 (1982). 

Falling Below Minimum Requirement 
on Date of Injury. — If an employer has five 
(now four) or more “regularly employed” em- 
ployees, the fact that he fell below the mini- 
mum requirement on the actual date of injury 
would not preclude coverage. Patterson v. L.M. 
Parker & Co., 2 N.C. App. 48, 162 S.E.2d 571 
(1968). 

Number of workers on the job site on the date 
of injury, standing alone, is not determinative 
of the issue. If the defendant had four or more 
“regularly employed” employees, the fact that 
he fell below the minimum requirement on the 
actual date of injury would not preclude cover- 
age. Durham v. McLamb, 59 N.C. App. 165, 296 
S.E.2d 3 (1982). 

The plaintiff has the burden of proving 
that the employer regularly employed five (now 
three) or more employees. Cain v. Guyton, 79 
N.C. App. 696, 340 S.E.2d 501, aff’d, 318 N.C. 
410, 348 S.E.2d 595 (1986). 

Evidence Held Sufficient to Show Mini- 
mum Number of Persons Regularly Em- 
ployed. — Evidence tending to show that the 
employer regularly employed three persons in 
his general mercantile business and that for 
more than two months prior to the accident in 
suit he had employed two other persons at 
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stated weekly wages to deliver fertilizers by 
truck in the operation of his mercantile busi- 
ness supported the finding of the Industrial 
Commission that the employer had five or more 
persons regularly employed in his business and 
that he was therefore subject to the Act. Hunter 
v. Peirson, 229 N.C. 356, 49 S.E.2d 653 (1948), 
decided prior to 1975 amendment. 

Claimant’s brother was a “regular employee” 
of defendant service station operator where he 
was employed eight days prior to the accident 
in question to keep one of defendant’s stations 
open at night beyond regular hours to see if this 
would increase business at the station and had 
worked for two hours every evening during the 
eight days, notwithstanding the fact that he 
was also a full-time State employee; conse- 
quently, defendant employer, who also em- 
ployed four full-time employees at his two ser- 
vice stations, “regularly employed” five persons 
and was subject to the act. Cousins v. Hood, 8 
N.C. App. 309, 174 S.E.2d 297 (1970), decided 
prior to 1975 amendment. 

Plaintiff’s testimony, which was corroborated 
by defendant’s records, held competent evi- 
dence that defendant regularly employed five 
(now three) or more employees during the pe- 
riod of plaintiff’s employment with defendant 
and that the Commission thus had jurisdiction. 
Cain v. Guyton, 79 N.C. App. 696, 340 S.E.2d 
501, aff'd, 318 N.C. 410, 348 S.E.2d 595 (1986). 

Defendants were subject to the Industrial 
Commission’s jurisdiction where there was ev- 
idence that defendants employed, with some 
constancy, at least four people for the year 
1987, even though there were only three regu- 
larly employed workers on the day plaintiff was 
injured. Grouse v. DRB Baseball Met., Inc., 121 
N.C. App. 376, 465 S.E.2d 568 (1996). 

Evidence Insufficient. — Where the record 
contained no evidence that defendant/“carrier” 
regularly employed three or more employees, 
no employer-employee relationship existed 
within the meaning of the Workers’ Compensa- 
tion Act. Williams v. ARL, Inc., 133 N.C. App. 
625, 516 S.E.2d 187 (1999). 


D. Casual Employment. 


Casual Employment Defined. — Employ- 
ment is casual when it is irregular, unpredict- 
able, sporadic and brief in nature. Clark v. 
Waverly Mills, Inc., 12 N.C. App. 535, 183 
S.E.2d 855 (1971). 

When Casual Employee Is Not Entitled 
to Compensation. — For an employee to be 
excluded from benefits under the Workers’ 
Compensation Act his employment must be 
casual, and in addition thereto, not in the 
course of the trade, business, profession or 
occupation of his employer. Clark v. Waverly 
Mills, Inc., 12 N.C. App. 535, 183.S.E.2d 855 
GOT): 
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When Casual Employee Is Entitled to 
Compensation. — Section 97-13 of this Chap- 
ter, providing that the act shall not apply to 
casual employees, is not totally repugnant to 
this section, providing for compensation for an 
injury to an employee while “in the course of 
the trade, business,” etc., and an employee is 
entitled to compensation even if the employ- 
ment is casual if he is injured in the course of 
the trade, business, etc. Johnson v. Asheville 
Hosiery Co., 199 N.C. 38, 153 S.E. 591 (1930). 

The restriction of this Act excluding injuries 
sustained in casual employment will not ex- 
clude an applicant under the provisions of the 
Act when he sustains injuries in the course of 
the general trade, business, etc., of the em- 
ployer and material or expedient therein. 
Johnson v. Asheville Hosiery Co., 199 N.C. 38, 
153 S.E. 591 (1930). 

An accident is compensable if it happens in 
employment incident to the proper operation of 
a business even if the employment is casual. 
Boyd v. Mitchell, 48 N.C. App. 219, 268 S.E.2d 
252 (1980). 

Employment Held Casual. — A plaintiff’s 
employment for a period of only two days to 
help prepare for an annual company picnic was 
strictly a chance employment for a brief period 
of time. It was not the sort of work that plaintiff 
could rely upon as a regular source of income. 
There was no reasonable probability that she 
would be employed in future years to assist in 
preparing for the annual picnics. Thus, plain- 
tiff’s employment was “casual” within the 
meaning of subdivision (2) of this section. Clark 
v. Waverly Mills, Inc., 12 N.C. App. 535, 183 
S.E.2d 855 (1971). 

Employment Held Not Casual. — The 
painting of the interior of a machine room to 
give the employees therein a better light or for 
the protection of the permanent structure is not 
a casual employment and is one in the general 
course of business, and the act applies to an 
injury received by a worker engaged in such 
painting. Johnson v. Asheville Hosiery Co., 199 
N.C7383'15395:E). 591 (1930). 

Plaintiff who had been employed full-time for 
three months prior to accident, and who also 
worked on Saturdays by choice and with the 
agreement of his employer, was not merely a 
casual employee. Murray v. Biggerstaff, 81 N.C. 
App. 377, 344 S.E.2d 550, cert. denied, 318 N.C. 
696, 350 S.E.2d 858 (1986). 

Employment continuously for five or six 
weeks in construction of facilities for defen- 
dant’s plant may not be held to be either casual 
or not in the course of defendant’s business. 
Smith v. Southern Waste Paper Co., 226 N.C. 
47, 36 S.E.2d 730 (1946). 

Where the evidence tended to show that the 
defendant operated a general mercantile busi- 
ness, which included the selling and delivery of 
commercial fertilizers, and that plaintiffs’ intes- 
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tates had been working for a period of more 
than two months at stated weekly wages in 
delivering the fertilizers by truck when they 
met with a fatal accident arising out of and in 
the course of their employment, it was held that 
decedents were not casual employees, and fur- 
ther, that the injury arose within the scope of 
the employer’s regular business, and that 
therefore they were employees of defendant 
within the coverage of the Act. Hunter v. 
Peirson, 229 N.C. 356, 49 S.E.2d 653 (1948). 

Eight-year-old child of part-time cashier 
who sustained an accidental injury on the pre- 
mises of defendant’s convenience store and ser- 
vice station, at which he stayed after school, 
and at which on some afternoons he did tasks 
about the place, such as carrying out the gar- 
bage, picking up trash and restocking the ciga- 
rette, candy and soft drink machines, for which 
he was paid a dollar or so, was at least a casual 
employee, whose employment was not excluded 
by the statute, since the work that he did was 
required in the operation of defendant’s busi- 
ness. Fact that the child was too young to be 
lawfully employed was irrelevant. Lemmerman 
v. A.T. Williams Oil Co., 79 N.C. App. 642, 339 
S.B:2d 820, aff’d, 318 N.C. 577, 350 S.E.2d 83 
(1986). 


E. Independent Contractors. 
1. In General. 


Act Inapplicable to Independent Con- 
tractor. — An independent contractor is not a 
person included within the terms of the Act, 
and the Industrial Commission has no jurisdic- 
tion to apply the Act to a person who is not 
subject to its provisions. Richards v. Nation- 
wide Homes, 263 N.C. 295, 139 S.E.2d 645 
(1965); Youngblood v. North State Ford Truck 
Sales, 321 N.C. 380, 364 S.E.2d 433; 322 N.C. 
116, 367 S.E.2d 923 (1988), rehearing denied. 

To establish that he was covered by the 
provisions of this Article, a worker had the 
burden of proving that he was either an em- 
ployee of a subcontractor or the general con- 
tractor, rather than an independent subcon- 
tractor. Gordon v. West Constr. Co., 75 N.C. 
App. 608, 331 S.E.2d 259 (1985). 

Meaning of Terms Not Changed. — Ex- 
cept as to public officers, the definition of “em- 
ployee” contained in this section adds nothing 
to the common-law meaning of the term. Nor 
does it encroach upon or limit the common-law 
meaning of “independent contractor.” These 
terms must be given their natural and ordinary 
meaning in their accepted legal sense. Hayes v. 
Board of Trustees, 224 N.C. 11, 29 S.E.2d 137 
(1944). See also Hicks v. Guilford County, 267 
N.C. 364, 148 S.E.2d 240 (1966). 

Common-Law Tests Applicable. — The 
question whether one employed to perform 
specified work for another is to be regarded as 
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an independent contractor or as an employee 
within the operation of the Act is determined by 
the application of the ordinary common-law 
tests. Hicks v. Guilford County, 267 N.C. 364, 
148 S.E.2d 240 (1966); Youngblood v. North 
State Ford Truck Sales, 321 N.C. 380, 364 
S.E.2d 433, rehearing denied, 322 N.C. 116, 367 
S.E.2d 923 (1988). 

Whether a person is an independent contrac- 
tor or an employee within the meaning of the 
Act is to be determined in accordance with the 
common law. Scott v. Waccamaw Lumber Co., 
232 N.C. 162, 59 S.E.2d 425 (1950). 

In the absence of pertinent statutory defini- 
tions, whether a person is an independent con- 
tractor, or a subcontractor who is an indepen- 
dent contractor, or an employee within the 
meaning of the act is to be determined by the 
application of the ordinary common-law tests. 
Richards v. Nationwide Homes, 263 N.C. 295, 
139 S.E.2d 645 (1965). 

In determining whether a relationship is one 
of employer-independent contractor or master 
and servant, North Carolina applies the com- 
mon law right of control test. Pinckney v. 
United States, 671 F. Supp. 405 (E.D.N.C. 
1987). 

For discussion of the test for determin- 
ing whether a worker is an employee or an 
independent contractor, see Denton v. South 
Mt. Pulpwood Co., 69 N.C. App. 366, 317 S.E.2d 
433,,cert. denied: 311 N:- Gs (53, 3215.8 2d 131 
(1984). 

Who Is an Independent Contractor. — 
Generally an independent contractor is one 
who exercises independent employment and 
contracts to do a piece of work according to his 
own judgment and method, without being sub- 
ject to his employer except as to the results of 
his work. Smith v. Southern Waste Paper Co., 
226 N.C. 47, 36 S.E.2d 730 (1946); McCraw v. 
Calvine Mills, Inc., 233 N.C. 524, 64 S.E.2d 658 
(1951); Millard v. Hoffman, Butler & Assocs., 29 
N.C. App. 327, 224 S.E.2d 237, cert. denied, 290 
N.C. 551, 226 S.E.2d 510 (1976); Youngblood v. 
North State Ford Truck Sales, 321 N.C. 380, 
364 S.E.2d 433, rehearing denied, 322 N.C. 116, 
367 S.E.2d 923 (1988). 

When one undertakes to do a specific job 
under contract and the manner of doing it, 
including the employment, payment and con- 
trol of the persons working with or under him, 
is left entirely to him, he will be regarded as an 
independent contractor, unless the person for 
whom the work is being done has retained the 
right to exercise control in respect to the man- 
ner in which the work is to be executed. 
McCraw v. Calvine Mills, Inc., 233 N.C. 524, 64 
S.E.2d 658 (1951); Millard v. Hoffman, Butler & 
Assocs., 29 N.C. App. 327, 224 S.E.2d 237, cert. 
denied, 290 N.C. 551, 226 S.E.2d 510 (1976). 

An independent contractor has been defined 
as one who exercises an independent employ- 
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ment, contracts to do a piece of work according 
to his own judgment and methods, and without 
being subject to his employer, except as to the 
result of the work, and who has the right to 
employ and direct the action of other workers in 
the prosecution of the work without interfer- 
ence or right of control on the part of his 
employer. Askew v. Leonard Tire Co., 264 N.C. 
168, 141 S.E.2d 280 (1965). 

Generally speaking, an independent contrac- 
tor is one who undertakes to produce a given 
result, where in the actual execution of the 
work he is not under the orders or control of the 
person for whom he does it, and where he may 
use his own discretion in matters and things 
not specified. One who represents another only 
as to the results of a piece of work, and not as to 
the means of accomplishing it, is an indepen- 
dent contractor and not a servant or employee. 
Bryson v. Gloucester Lumber Co., 204 N.C. 664, 
169 S.E. 276 (1933); Richards v. Nationwide 
Homes, 263 N.C. 295, 139 S.E.2d 645 (1965). 

Elements of Relationship of Employer 
and Independent Contractor. — The ele- 
ments which earmark the relationship of em- 
ployer and independent contractor, are gener- 
ally as follows: The person employed (a) is 
engaged in an independent business, calling, or 
occupation; (b) is to have the independent use of 
his skill, knowledge, or training in the execu- 
tion of the work; (c) is doing a specific piece of 
work at a fixed price, or for a lump sum or upon 
a quantitative basis; (d) is not subject to dis- 
charge because he adopts one method of doing 
the work rather than another; (e) is not in the 
regular employ of the other contracting party; 
(f) is free to use such assistants as he thinks 
proper; (g) has full control over such assistants; 
and (h) selects his own time. The presence of no 
one of these indicia is controlling, nor is the 
presence of all required. Hayes v. Board of 
Trustees, 224 N.C. 11, 29 S.E.2d 187 (1944); 
Morse v. Curtis, 276 N.C. 371, 172 S.E.2d 495 
(1970); Pinckney v. United States, 671 F. Supp. 
405 (E.D.N.C. 1987). 

There are many elements to be considered in 
determining whether a person in the execution 
of work for another is an employee or indepen- 
dent contractor, and no particular element is 
controlling. Askew v. Leonard Tire Co., 264 
N.C. 168, 141 S.E.2d 280 (1965). 

Right to Control Is Crucial. — The test is 
whether the party for whom the work is being 
done has the right to control the worker with 
respect to the manner or method of doing the 
work, as distinguished from the right merely to 
require certain definite results conforming to 
the contract. If the employer has the right of 
control, it is immaterial whether he actually 
exercises it. Scott v. Waccamaw Lumber Co., 
232 N.C. 162, 59 S.E.2d 425 (1950); McCraw v. 
Calvine Mills, Inc., 233 N.C. 524, 64 S.E.2d 658 
(1951); Hicks v. Guilford County, 267 N.C. 364, 
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148 S.E.2d 240 (1966); Morse v. Curtis, 276 
N.C. 371, 172 S.E.2d 495 (1970). See also Hin- 
kle v. City of Lexington, 239 N.C. 105, 79 S.H.2d 
220 (1953); Millard v. Hoffman, Butler & 
Assocs., 29 N.C. App. 327, 224 S.E.2d 237, cert. 
denied, 290 N.C. 551, 226 S.E.2d 510 (1976). 

The test for determining whether a relation- 
ship between parties is that of employer and 
employee, or that of employer and independent 
contractor, is whether the party for whom the 
work is being done has the right to control the 
worker with respect to the manner or method of 
doing work, as distinguished from the right 
merely to require certain definite results con- 
forming to the contract. Alford v. Victory Cab 
Co., 30 N.C. App. 657, 228 S.E.2d 43 (1976). 

The right of an employer to supervise and 
control the activities of one working under him 
determines to a great extent whether that one 
is an employee. Hunter v. Hunter Auto Co., 204 
N.C. 728, 169 S.E. 648 (1933). 

The dominant factor in determining whether 
a hired hand is an employee or an independent 
contractor is the employer’s authority to control 
how the person hired accomplishes the task to 
be done, and if that right to control exists, it 
makes no difference that it is not exercised. 
Youngblood v. North State Ford Truck Sales, 87 
N.C. App. 35, 359 S.E.2d 256 (1987), aff'd, 321 
N.C. 380, 364 S.E.2d 433 (1988). 

As to the distinction between an inde- 
pendent contractor and an employee enti- 
tled to benefits, see also Cooper v. Colonial Ice 
Coni230iNC, 43, 51.S.B.2d 889 (1949), citing 
Johnson v. Asheville Hosiery Co., 199 N.C. 38, 
153 S.E. 591 (1930); Creswell v. Charlotte News 
Publishing Co., 204 N.C. 380, 168 S.E. 408 
(1933); Beach v. McLean, 219 N.C. 521, 14 
S.E.2d 515 (1941); Hayes v. Board of Trustees, 
WAN .Ce 11529 °S.8.2d 137 (1944); Smith v. 
Southern Waste Paper Co., 226 N.C. 47, 36 
S.E.2d 730 (1946); Creighton v. Snipes, 227 
N.C. 90, 40 S.E.2d 612 (1946); Bell v. 
Williamston Lumber Co., 227 N.C. 178, 41 
S.E.2d 281 (1947); Perley v. Ballenger Paving 
Co., 228 N.C. 479, 46 S.E.2d 298 (1948); 
Youngblood v. North State Ford Truck Sales, 
321 N.C. 380, 364 S.E.2d 433, rehearing de- 
nied, 322°N:C.. 116,367 S.E.2d 923 (1988). 

Question of Law. — On undisputed facts 
the question whether one is an independent 
contractor or an employee is one of law review- 
able by the court. Beach v. McLean, 219 N.C. 
521, 14 S.E.2d 515 (1941). 

Whether the facts found by the Commission 
are supported by competent evidence and 
whether the facts found by the Commission 
support the legal conclusion that the injured 
party was an employee are reviewable by the 
court as questions of law. Pearson v. Peerless 
Flooring Co., 247 N.C. 434, 101 S.E.2d 301 
(1958); 
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2. Individuals Held to Be Independent 
Contractors. 


Newsboy. — A newsboy engaged in selling 
papers is held not to be an employee of the 
newspaper within the meaning of that term as 
used in this section, the newsboy not being on 
the newspaper’s payroll and being without au- 
thority to solicit subscriptions and being free to 
select his own methods of effecting sales, al- 
though some degree of supervision was exer- 
cised by the newspaper. Creswell v. Charlotte 
News Publishing Co., 204 N.C. 380, 168 S.E. 
408 (1933). 

Hauler of Lumber. — Deceased was an 
independent contractor where he hauled logs 
for defendant at a specified rate per thousand, 
employed his own helpers, and worked in his 
own way without any direction from defendant. 
Bryson v. Gloucester Lumber Co., 204 N.C. 664, 
169 S.E. 276 (19383). 

Electrician Rebuilding Line in “Off” 
Hours. — Where defendant contracted with 
plaintiff and two other electricians to rebuild in 
their “off” hours a part of its electric line for a 
lump sum of $30.00, the defendant having the 
holes dug and furnishing the poles, a truck, 
other tools, and two helpers and requiring that 
certain trees be not trimmed but disclaiming 
any knowledge of the work and leaving it up to 
the electricians, and plaintiff was killed by a 
live wire while so engaged, and thereafter the 
remaining electricians secured other help and 
completed the job, the relationship thus created 
was that of independent contractor. Hayes v. 
Board of Trustees, 224 N.C. 11, 29 S.E.2d 137 
(1944). 

Scallop Shucker. — Where, among other 
things, plaintiff went to work for defendant 
employer only when she heard work was avail- 
able, she received no training or instruction 
from defendant as to how to shuck scallops, she 
used her own equipment, she was paid per 
pound of scallops shucked, she was under min- 
imum supervision and set her own work hours, 
plaintiff was an independent contractor and not 
an employee for the purposes of this act. Spen- 
cer v. Johnson & Johnson, Seafood, Inc., 99 N.C. 
App. 510, 393 S.E.2d 291 (1990). 

Hauler of Sand, Gravel and Concrete. — 
The evidence tended to show that deceased was 
a licensed contract hauler, and was engaged to 
haul sand, gravel and concrete from defen- 
dant’s bins to defendant’s concrete mixer along 
a route selected by defendant, but that defen- 
dant had no control over the number of hours 
deceased worked or whether deceased drove his 
own truck or employed a driver, and that de- 
ceased paid for his own gas and oil and made 
his own repairs to his truck. Deceased was paid 
a stipulated sum per load and was also paid the 
hourly wage of truck driver employed by defen- 
dant for time lost waiting in line when the 
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concrete mixer broke down. Deceased was 
killed when struck by a train at a grade cross- 
ing while hauling for defendant on the route 
selected. It was held that, upon the evidence, 
deceased was an independent contractor and 
not an employee within the meaning of this 
section, and the judgment of the superior court 
affirming the award of compensation by the 
Industrial Commission, was reversed. Perley v. 
Ballenger Paving Co., 228 N.C. 479, 46 S.E.2d 
298 (1948). 

Carpet Installer. — A carpet installer who 
was basically free to set his own hours and 
determine which days of the week he worked, 
who was paid on a per-yard basis through a 
check voucher system which defendant em- 
ployer used to pay independent contractors and 
bills of local vendors, who filed self-employment 
tax with his income tax return, who had con- 
siderable leeway in the manner in which he did 
his job, and whose occupation required special 
skill and training, was an independent contrac- 
tor under the Workers’ Compensation Act. 
Ramey v. Sherwin-Williams Co., 92 N.C. App. 
341, 374 S.E.2d 472 (1988). 


3. Individuals Held Not to Be 
Independent Contractors. 


Operator of Service Station. — Deceased 
operated a service station for defendant on a 
commission basis, being required to keep the 
place open at certain hours, being told to whom 
to give credit, and being under the control of the 
president of the defendant company. The com- 
mission’s conclusion that deceased was an em- 
ployee was sustained. Russell v. Western Oil 
Co., 206 N.C. 341, 174 S.E. 101 (1934). 

Salesman. — Deceased, at the time of his 
fatal injury, was engaged in selling the prod- 
ucts of defendant. Letters to him from defen- 
dant’s home office were introduced in evidence, 
which letters contained instructions for the 
collection of an account which, as an exception, 
had been charged directly to the purchaser by 
defendant, as was a letter stating that defen- 
dant would fill his orders C.O.D. without de- 
ducting commissions, and at the end of the 
week would then figure his commissions and 
send him a check therefor plus any difference 
“to make up the $25.00 salary,” and also stating 
that a certain sum was due for social security 
and asking for his social security number. It 
was held that the evidence, with other evidence 
in the case, was sufficient to support the finding 
of the Industrial Commission that the deceased 
was an employee of the defendant, and not a 
jobber or independent contractor. Cloninger v. 
Ambrosia Cake Bakery Co., 218 N.C. 26, 9 
S.E.2d 615 (1940). 

Salesman Conducting Training in Use of 
Equipment. — Although plaintiff possessed 
specialized skill in the use of equipment which 
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he sold and was training others to use when he 
was injured, as defendant retained the right to 
control the details of plaintiff’s work by paying 
him on a time basis, providing all materials and 
assistance which he needed, setting his hours 
of work, and retaining the right to discharge 
him at any time, an employment relationship 
therefore existed between plaintiff and defen- 
dant at the time of plaintiff's injury. 
Youngblood v. North State Ford Truck Sales, 
321 N.C. 380, 364 S.E.2d 433, rehearing de- 
nied, 322 N.C. 116, 367 S.E.2d 923 (1988). 

Machinist Constructing Conveyor un- 
der Contract. — Where evidence tended to 
show that deceased, a machinist, contracted to 
construct a conveyor from materials furnished 
by defendant and in accordance with his rough 
sketch, hourly wages being the basis of his pay, 
and the parties appeared to have treated the 
contract as one of employment, such evidence 
was sufficient to sustain the finding of the 
Commission that deceased was an employee 
and not an independent contractor. Smith v. 
Southern Waste Paper Co., 226 N.C. 47, 36 
S.E.2d 730 (1946). 

Deliveryman for Ice Company. — De- 
ceased employee was a deliveryman for defen- 
dant ice company. Defendant furnished a horse 
and wagon and all necessary equipment. Each 
morning in season, deceased obtained a load of 
ice for which he was charged. It was sold at 
defendant's regular retail price, and deceased 
was credited with the amount unsold at the end 
of the day. These facts were held sufficient to 
establish an employer-employee relation upon 
which the award of compensation was based. 
Cooper v. Colonial Ice Co., 2380 N.C. 48, 51 
S.E.2d 889 (1949), distinguishing Creswell v. 
Charlotte News Publishing Co., 204 N.C. 380, 
168 S.E. 408 (1933). 

Director of Sawmill Operations. — Evi- 
dence tending to show that defendant lumber 
company operated a sawmill as a part of its 
general business, that it owned the sawmill, 
controlled the premises where the work was 
performed, determined the amount of work to 
be done, and gave directions on occasion as to 
the dimensions of the lumber to be sawed, and 
that the person directing the sawmill opera- 
tions worked exclusively for the lumber com- 
pany, which had the power to discharge him at 
any time with or without cause, was held suf- 
ficient to support a finding that the director of 
the sawmill operations was a supervisory em- 
ployee and not an independent contractor. Scott 
v. Waccamaw Lumber Co., 232 N.C. 162, 59 
S.E.2d 425 (1950). 

Mechanic Supervising Installation Un- 
der Contract. — Where findings included the 
fact that the seller of materials for construction 
of dry kilns recommended upon purchaser’s 
request an expert mechanic to supervise their 
installation under contractual agreement that 
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such mechanic should be considered an em- 
ployee of the purchaser, and that the mechanic 
was merely supervising installation of the kilns 
because the purchaser had no foreman with 
sufficient experience and skill to supervise the 
installation in accordance with the plans and 
specifications furnished by the seller, such find- 
ings supported the legal conclusion that the 
mechanic was an employee of the purchaser 
rather than an independent contractor. Pear- 
son v. Peerless Flooring Co., 247 N.C. 434, 101 
S.H.2d 301 (1958). 

Painter. — Plaintiff in painting defendant’s 
mill was not an independent contractor where 
it appeared that defendant directed plaintiff’s 
work, hired his helpers and purchased his sup- 
plies. Johnson v. Asheville Hosiery Co., 199 
Nee oe loo.) 09 L950), 

Where plaintiff was a painter of long experi- 
ence, who had consistently worked for others 
for fixed hourly wages, and did not hold himself 
out as a painting contractor, and during his 
long experience had only once done a painting 
job for a lump sum, and it was inferred that he 
was employed by defendant employer because 
of the quality of his individual work, that he 
was not to employ or delegate the work to 
others, and that he was to be paid an hourly 
wage for such time as he worked, it was held 
that he was an employee rather than an inde- 
pendent contractor. Askew v. Leonard Tire Co., 
264 N.C. 168, 141 S.E.2d 280 (1965). 

Tractor Trailer Driver. — An employment 
relationship existed between plaintiff/driver 
and defendant/truck company where defendant 
deducted taxes, health insurance and social 
security costs from driver’s checks, where “Con- 
tract Driver Handbook” set out provisions exer- 
cising control of plaintiff’s time and manner of 
performance, and where trucks were owned, 
insured and maintained by defendant. Barber 
v. Going West Transp., Inc., 134 N.C. App. 428, 
517 S.E.2d 914 (1999). 

The lessor-driver, under a _ trip-lease 
agreement with an interstate commerce 
carrier, is deemed to be an employee of the 
carrier, for workers’ compensation purposes, 
while operating the equipment under the car- 
rier’s Interstate Commerce Commission au- 
thority. Smith v. Central Transp., 51 N.C. App. 
316, 276 S.E.2d 751 (1981). 


F. Employees of Independent Contractors 
and Subcontractors. 


Employee of Independent Contractor 
Cannot Recover against Principal. — Com- 
pensation is recoverable only against the em- 
ployer of the injured worker, and therefore if 
the worker is an employee of an independent 
contractor, the employer of the independent 
contractor cannot be held liable for compensa- 
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162, 59 S.E.2d 425 (1950). But see § 97-19. 

Subdivision (1) of this Section Modified 
by § 97-19. — As a general proposition the only 
private employments covered by the Workers’ 
Compensation Act are those “in which five (now 
four) or more employees are regularly employed 
in the same business or establishment.” But 
this general rule is subject to the exception 
created by G.S. 97-19, which was manifestly 
enacted to protect the employees of financially 
irresponsible subcontractors who do not carry 
workers’ compensation insurance, and to pre- 
vent principal contractors, immediate contrac- 
tors, and subcontractors from relieving them- 
selves of lability under the act by doing 
through subcontractors what they would other- 
wise do through the agency of direct employees. 
Withers v. Black, 230 N.C. 428, 53 S.H.2d 668 
(1949). 

The North Carolina Workers’ Compensation 
Act provides compensation to an injured plain- 
tiff only if he is an “employee” of an insured 
employer, in fact and in law, at the time of the 
injury. An exception to the general rule is that 
the Act creates liability for a general contractor 
under G.S. 97-19. Carroll v. Daniels & Daniels 
Constr. Co. 327 N.C. 616, 3938 S:E 2d" 325 
C990), 

Secondary Liability of Contractor to 
Employees of Subcontractor. — Where a 
contractor sublets a part of the contract to a 
subcontractor without requiring from the sub- 
contractor a certificate that he has procured 
compensation insurance or has satisfied the 
Industrial Commission of his financial respon- 
sibility as a self-insurer under G.S. 97-93, such 
contractor is properly held secondarily liable 
for compensation to an employee of the subcon- 
tractor, even though the contractor regularly 
employs less than five employees. Withers v. 
Black, 230 N.C. 428, 53 S.E.2d 668 (1949). 

For cases in which claimants were held 
employees of independent contractors, see 
Beach v. McLean, 219 N.C. 521, 14 S.E.2d 515 
(1941); McCraw v. Calvine Mills, Inc., 233 N.C. 
524, 64.S.H.2d 6538 (1951). 

Agreement Changing Status of Indepen- 
dent Contractor to Foreman. — Defendant 
partners, general contractors, had sublet elec- 
trical work to one Elkins who had less than five 
employees, one of whom was plaintiff claimant. 
Elkins, having figured too low, persuaded de- 
fendants to let him go ahead under a new 
agreement whereby defendants were to pay for 
the materials and labor. There was evidence 
that one of the defendants was on the job 
“practically all the time” and that he gave 
instructions as to changing the location of some 
fixtures but not otherwise. It was held, three 
judges dissenting, that there was sufficient 
evidence to sustain the finding that Elkins 
became a mere foreman on this job and that 
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Wall, 220 N.C. 84, 16 S.E.2d 691 (1941). 

Estoppel of Carrier to Deny Employ- 
ment Relationship. — Where a contractor 
and subcontractor had agreed that members of 
the subcontractor’s work crew would be consid- 
ered as “employees” of the contractor while 
working on a highway construction project, and 
the contractor was reimbursed by the subcon- 
tractor for wages it paid to the crew and for 
workers’ compensation insurance premiums it 
paid on those wages upon the Industrial Com- 
mission’s finding that a member of the subcon- 
tractor’s work crew killed while working on the 
highway project, was in fact an employee of the 
subcontractor, the contractor’s workers’ com- 
pensation insurance carrier was estopped to 
deny that it was liable for a portion of the 
workers’ compensation benefits due because of 
the employee’s death if it accepted premiums 
for workers’ compensation insurance on the 
deceased employee. Britt v. Colony Constr. Co., 
35 N.C: App. 23, 240 S:E.2d 479 (1978). 

Remand for Further Findings. — Where 
men working on lumbering jobs were injured it 
was contended that they were not in the employ 
of defendant but of independent subcontractors 
with whom the defendant had written agree- 
ments. The Commission found that the pur- 
ported subcontractors were on the defendant’s 
payroll (one as a superintendent) and that the 
injured men ate at a camp bearing defendant’s 
name and received their pay by check direct 
from defendant; accordingly that the men were 
employees of, and entitled to compensation 
from, defendants. The Supreme Court re- 
manded the cause for more specific findings of 
fact as to the making and performance of the 
alleged contract with “subcontractors” and as to 
the relationship of the parties, and for a sepa- 
rate finding of law as to who was the employer 
of claimants. Farmer v. Bemis Lumber Co., 217 
N.C. 158, 7 S.E.2d 376 (1940); Cook v. Bemis 
Lumber Co., 217 N.C. 161, 7 S.E.2d 378 (1940). 

While the evidence in a workers’ compensa- 
tion proceeding would have supported the In- 
dustrial Commission’s conclusion that defen- 
dant insurer was estopped to deny that a 
pulpwood cutter was acting as an employee of 
the two defendant woodyards at the time of his 
death by accident while cutting pulpwood, the 
Commission’s findings of fact were insufficient 
to support such conclusion, and the proceeding 
was therefore remanded for further findings of 
fact and conclusions of law based on the record. 
Allred v. Piedmont Woodyards, Inc., 32 N.C. 
App. 516, 232 S.E.2d 879 (1977). 


G. Employees Lent by Employer. 


Test of Employment. — Because of the 
statutory requirement that the employment be 
under an “appointment or contract of hire,” the 
first question which must be answered in de- 
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termining whether a lent employee has entered 
into an employment relationship with a special 
employer for purposes of this Act is: Did he 
make a contract of hire with the special em- 
ployer? If this question cannot be answered 
“ves,” the investigation is closed, and this must 
necessarily be so, since the employee loses 
certain rights along with those he gains when 
he strikes up a new employment relation. Col- 
lins v. James Paul Edwards, Inc., 21 N.C. App. 
455, 204 S.E.2d 873, cert. denied, 285 N.C. 589, 
206 S.E.2d 862 (1974). 

The test for determining the liability of spe- 
cial employers in loaned employee cases is 
stated as follows: When a general employer 
lends an employee to a special employer, the 
special employer becomes liable for workers’ 
compensation only if (a) the employee has made 
a contract of hire, express or implied, with the 
special employer; (b) the work being done is 
essentially that of the special employer; and (c) 
the special employer has a right to control the 
details of the work. When all three of the above 
conditions are satisfied in relation to both em- 
ployers, both employers are liable for workers’ 
compensation. Henderson v. Manpower of Guil- 
ford County, Inc., 70 N.C. App. 408, 319 S.E.2d 
690 (1984); Anderson v. Texas Gulf, Inc., 83 
N.C. App. 634, 351 S.E.2d 109 (1986). 

The three-prong “special employer” test as 
set out in Collins v. Edwards, 21 N.C. App. 455, 
204 S.E.2d 873 (1974), is used to determine 
whether an employee may be deemed to have 
joint employers for purposes of the Worker’s 
Compensation Act. Anderson v. Demolition Dy- 
namics, Inc., 136 N.C. App. 603, 525 S.E.2d 
471, 2000 N.C. App. LEXIS 105 (2000). 

Presumption Regarding Continuance of 
General Employment. — In lent employee 
cases, the only presumption is the continuance 
of the general employment, which is taken for 
granted as the beginning point of any lent- 
employee problem. To overcome this presump- 
tion, it is not unreasonable to insist upon a 
clear demonstration that a new temporary em- 
ployer has been substituted for the old. Failing 
this, the general employer should remain lia- 
ble. Anderson v. Texas Gulf, Inc., 83 N.C. App. 
634, 351 S.E.2d 109 (1986). 

Consent to New Employment Relation- 
ship Not Shown. — Where there was no 
evidence nor any contention that a truck driver 
employed by a firm and a special contractor 
using the firm’s trucks ever expressly con- 
sented to enter into any employment relation- 
ship with each other, and certainly there was 
no express “appointment or contract of hire” 
entered into between them, the facts did not 
show such acceptance by the driver of control 
and direction by the contractor’s employees 
over his activities as a truck driver for the 
original employer as to warrant the conclusion 
that he impliedly consented to enter into a new 
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and special employment relationship with the 
contractor. Collins v. James Paul Edwards, Inc., 
21 N.C. App. 455, 204 S.E.2d 873, cert. denied, 
285 N.C. 589, 206 S.E.2d 862 (1974). 
“Contract for Employment” Prong of the 
Special Employer Test. — Although dece- 
dent, after being contacted by the second com- 
pany, sought permission from the owner of the 
first company to work at the site of the second 
company and allegedly “accepted that assign- 
ment” by coming to the site, these actions 
standing alone did not conclusively satisfy the 
“contract for employment” prong of the special 
employer test necessary for proving an employ- 
er-employee relationship. Anderson v. Demoli- 
tion Dynamics, Inc., 1836 N.C. App. 603, 525 
S.E.2d 471, 2000 N.C. App. LEXIS 105 (2000). 
Lessee of Truck Held Liable for Compen- 
sation for Death of Driver. — Deceased was 
employed by X to drive a truck owned by X, but 
leased to other haulers and under their control. 
While in the course of hauling goods for one of 
the lessees, deceased met his death. The lease 
contract had provided that X provide compen- 
sation insurance. The court, in holding the 
lessee liable, found that such a contract could 
not be binding upon the employee as he was not 
a party to it. Whether the lessee could recover 
from X the amount the lessee was required to 
pay was not answered by the court. Roth v. 
McCord, 232 N.C. 678, 62 S.E.2d 64 (1950). 


H. Apprentices. 


CETA Employee. — Participant in the fed- 
erally funded Comprehensive Employment and 
Training Act (CETA) qualified as an “appren- 
tice” under this section. Sutton v. Ward, 92 N.C. 
App. 219,074.0-H.2d 277 (1938). 

As a matter of law, the participants in a 
laboratory assistantship program were 
acting as “apprentices” undergoing on-the- 
job training and hence would be considered 
employees subject to the provisions of workers’ 
compensation. Wright v. Wilson Mem. Hosp., 30 
N.C. App. 91, 226 S.E.2d 225, cert. denied, 290 
N.C. 668, 228 S.E.2d 459 (1976). 

While plaintiff may have been a student 
at a technical institute, when he entered the 
hospital to perform respiratory therapy, his 
status changed to apprentice, making him sub- 
ject to the Workers’ Compensation Act. Ryles v. 
Durham Co. Hosp. Corp., 107 N.C. App. 455, 
420 S.E.2d 487, cert. denied, 333 N.C. 169, 424 
5-H.20 406, (1992). 


I. Agriculture. 


The line of demarcation between agri- 
cultural and nonagricultural employment 
often becomes extremely attenuated, and the 
question in marginal factual situations must 
frequently turn upon whether the employment 
is a separable, commercial enterprise rather 
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than a purely agricultural undertaking. Hinson 
v. Creech, 286 N.C. 156, 209 S.E.2d 471 (1974). 

Departure from Agriculture. — When a 
farmer departs from his agricultural pursuits 
and clearly enters into a service business or 
another business remote from the direct pro- 
duction of agricultural products, his services 
cease to be “agriculture” within the meaning of 
subdivision (1) of this section. Hinson v. Creech, 
286 N.C. 156, 209 S.E.2d 471 (1974). 

The commercial processing of agricul- 
tural commodities for seed is not an agri- 
cultural activity. Murray v. Biggerstaff, 81 
N.C. App. 377, 344 S.E.2d 550, cert. denied, 318 
N.C. 696, 350 S.H.2d 858 (1986). 

Plaintiff, who was employed to process oats, 
soybeans and barley through the gin process, 
and to do other work incidental to the ginning 
operation, was not a farm laborer under G:S. 
97-13(b), and the fact that plaintiff was operat- 
ing a tractor in a field in which crops were 
eventually to be planted when he was injured, 
during a one-time excursion out of the ginning 
process and into an activity more akin to farm- 
ing or agricultural labor, did not interrupt his 
compensation coverage. Murray v. Biggerstaff, 
81 N.C. App. 377, 344 S.E.2d 550, cert. denied, 
318 N.C. 696, 350 S.E.2d 858 (1986). 

Employees Held Not to Be Farm Labor- 
ers. — Where employee cleaned, graded, pack- 
aged and delivered eggs, kept records and col- 
lected for eggs delivered, her duties were 
sufficiently removed from the normal process of 
agriculture to prevent her exclusion from cov- 
erage as a “farm laborer.” Hinson v. Creech, 286 
N.C. 156, 209 S.E.2d 471 (1974). 

When employers formed a business associa- 
tion with a registered trade name and sought to 
increase the profits of the business by selling 
and delivering eggs over stated routes to stores, 
institutions and individuals, thus subjecting 
their employees to the daily hazards of operat- 
ing a motor vehicle upon the highways to places 
far removed from the farm, employers’ business 
ceased to be agriculture and became part and 
parcel of the activities of the marketplace. 
Hinson v. Creech, 286 N.C. 156, 209 S.E.2d 471 
(1974). 


J. Sawmills and Logging. 


For case involving injury to brakeman 
on a train used exclusively for moving 
timber from defendant’s land to its mill, which 
was treated by the court as one for negligence 
and in which the Workers’ Compensation Act 
was not mentioned, see Bateman v. Brooks, 204 
N.C. 176, 167 S.E. 627 (1933). 


K. National Guard. 
Injury During Initial Training. — Plain- 


tiff was an employee of the State when he was 
injured at federal mandatory initial training, 
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required before serving as a member of the 
National Guard by 10 U.S.C. 511(d) (which did 
not exist when the second sentence of this 
subsection was written), and accordingly was 
entitled to compensation under the Worker’s 
Compensation Act because his injury arose out 
of and in the course of his employment with the 
National Guard. Britt v. North Carolina Dep’t 
of Crime Control & Pub. Safety, 108 N.C. App. 
111.425 Sk Zd 11993): 

Weekend Drill. — Plaintiff, injured while 
performing his duties as a member of the Na- 
tional Guard on a routine weekend drill, was 
entitled to worker’s compensation for injuries. 
Duncan v. North Carolina Dep’t of Crime Con- 
trol & Pub. Safety, 113 N.C. App. 184, 437 
S.E.2d 654 (1993). 

Employment Found. — Plaintiff was a 
private in the national guard. He was paid 50¢ 
per drill by the State and $1.00 per week by the 
federal government. Although his services were 
voluntary, he was required to sign an enlist- 
ment contract which subjected him to the direc- 
tion and control of the State. It was held that 
claimant was an employee. Baker v. State, 200 
N.C, 232, 156 8.E. 917 (1931), decided prior to 
the 1943 amendment adding the second sen- 
tence of subdivision (2). 


L. Executives. 


Where a corporate employer with less 
than the minimum number of employees 
procures a policy of compensation insur- 
ance, such employer is presumed to have ac- 
cepted the provisions of the Act, and such policy 
covers its executive officers notwithstanding 
the premium on the policy is based on the 
compensation of a single nonexecutive em- 
ployee and the parties intended to cover him 
only, unless notice of nonacceptance by the 
executive officers is duly filed with the Indus- 
trial Commission. Laughridge v. South Mt. 
Pulpwood Co., 266 N.C. 769, 147 S.E.2d 213 
(1966). 

Prior Law. — For cases involving execu- 
tives, decided before the passage of Session 
Laws 1955, c. 1055, making executives employ- 
ees, see Hodges v. Home Mtg. Co., 201 N.C. 701, 
1618.E. 220 (1931); Hunter v. Hunter Auto Co., 
204 N.C. 7238, 169 S.E. 648 (1933); Jones v. 
Planters’ Natl Bank & Trust Co., 206 N.C. 214, 
173 S.E. 595 (1934); Nissen v. City of Winston- 
Salem, 206 N.C. 888, 175 S.E. 310 (1934); Rowe 
v. Rowe-Coward Co., 208 N.C. 484, 181 S.E. 254 
(1935); Gassaway v. Gassaway & Owen, Inc., 
220 N.C. 694, 18 S.E.2d 120 (1942); Pearson v. 
Newt Pearson, Inc., 222 N.C. 69, 21 S.E.2d 879 
(1942). 


M. Workers on Relief. 


Person Recovering Federal Relief Held 
Not an Employee. — A person furnished work 
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for the relief of himself and his family and paid 
with funds provided by the Federal Relief Ad- 
ministration is not an “employee” of the relief 
administrative agencies within the meaning of 
this section. Jackson v. North Carolina Emer- 
gency Relief Admin., 206 N.C. 274, 173 S.E. 580 
(1934). See also Barnhardt v. City of Concord, 
213 N.C. 364, 196 S.E. 310 (1938). 

But a different result was reached when 
the injured party was employed by the super- 
intendent of the water and light department of 
defendant town and paid from funds loaned 
defendant by the Reconstruction Finance Cor- 
poration. Mayze v. Town of Forest City, 207 
N.C. 168, 176.8.E. 270 (1934), 


Il. AVERAGE WEEKLY WAGES. 
A. In General. 


The intent of the Act is to base compen- 
sation upon the normal income which the 
employee derived from his employment. 
Lovette v. Reliable Mfg. Co., 262 N.C. 288, 136 
S.E.2d 685 (1964). 

It seems reasonable that the legislature, hav- 
ing placed the economic loss caused by a work- 
er’s injury upon the employer for whom he was 
working at the time of the injury, would also 
relate the amount of that loss to the average 
weekly wages which that employer was paying 
the employee. Wallace v. Music Shop, II, Inc., 11 
N.C. Apps 328; 18S b.2d. 2370197 B), 

Requirements under This Section. — 
There is no requirement of actual disablement 
in the asbestosis statutes, but the Commission 
must make findings sufficient to support its 
award of plaintiff’s average weekly wage. Clark 
v. ITT Grinnell Indus. Piping, Inc, 142° NC; 
App. 417, 539 S.E.2d 369, 2000 N.C. App. 
LEXIS 1416 (2000). 

Results Must Be Fair and Just to Both 
Parties. — The dominant intent of subdivision 
(5) of this section is that results fair and just to 
both employer and employee be obtained. 
Joyner v. A.J. Carey Oil Co., 266 N.C. 519, 146 
S.E.2d 447 (1966). 

The Commission’s calculation of plaintiff’s 
average weekly wage was upheld where the 
Commission rejected the method used by the 
Moore court as unfair to the parties, relied 
upon plaintiff’s earnings during his last year of 
employment, instead, and supported its deci- 
sion based on the language of G.S. 97-2. Austin 
v. Continental Gen. Tire, 141 N.C. App. 397, 
540 S.E.2d 824, 2000 N.C. App. LEXIS 1415 
(2000), rev’d on other grounds, 354 N.C. 344, 
553 S.E. 2d 680 (2001). 

Earnings and Not Earning Capacity Are 
Basis for Award. — Under subdivision (5) of 
this section, “average weekly wages” of the 
employee “in the employment in which he was 
working at the time of the injury” are based on 
his earnings rather than his earning capacity. 
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Liles v. Faulkner Neon & Elec. Co., 244 N.C. 
653, 94 S.E.2d 790 (1956). 

Compensation Is Based on “Average 
Weekly Wages”. — Under the Workers’ Com- 
pensation Act, compensation for the injury or 
death of an employee is based on his average 
weekly wages. Lovette v. Reliable Mfg. Co., 262 
N.C. 288, 1386 S.E.2d 685 (1964). 

Without Regard for Artificial Maximum 
on Income Imposed on Social Security Re- 
cipient. — To compute the plaintiff’s average 
weekly wage from a consideration of the fact 
that he had an artificial maximum of $1680.00 
placed on his earnings because he was retired 
and drawing social security benefits would not 
only produce results unfair to the employee but 
would ignore the well-established principle 
that an injured employee’s average weekly 
wage must be computed from his actual earn- 
ings in the employment in which he is injured 
rather than his earning capacity. Wallace v. 
Music Shop, II, Inc., 11 N.C. App. 328, 181 
S82d'237)(1971). 

The determination of the plaintiff’s ‘av- 
erage weekly wages’ requires application 
of § 97-2(5) and case law and thus raises an 
issue of law; thus, any mistake made by either 
of the parties is not a basis for setting the 
agreement aside. Swain v. C & N Evans Truck- 
ing Co., 126 N.C. App. 332, 484 S.E.2d 845 
@i997): 

Subdivision (5) provides five possible 
methods of determining average weekly 
wages (the first three methods as specified in 
the first, second and third sentences of the first 
paragraph, respectively; the fourth method as 
specified in the second paragraph; and the fifth 
method, that specified for disabling injury to 
volunteer firemen). Barnhardt v. Yellow Cab 
Co., 266 N.C. 419, 146 S.E.2d 479 (1966), de- 
cided under subdivision (5) as it read in 1966. 

And establishes a clear order of prefer- 
ence. When the first method of compensation 
can be used, it must be used. Hensley v. Caswell 
Action Comm., Inc., 296 N.C. 527, 251 S.E.2d 
399 (1979): 

“Results fair and just,” within the mean- 
ing of the proviso to the second sentence 
of subdivision (5), consist of such “average 
weekly wages” as will most nearly approximate 
the amount which the injured employee would 
be earning were it not for the injury, in the 
employment in which he was working at the 
time of his injury. Liles v. Faulkner Neon & 
Elec. Co., 244 N.C. 653, 94 S.E.2d 790 (1956); 
Joyner v. A.J. Carey Oil Co., 266 N.C. 519, 146 
S.E.2d 447 (1966); Wallace v. Music Shop, I, 
Inc., 11 N.C. App. 328, 181 S.E.2d 237 (1971). 

It is true that all provisions of subdivision (5) 
must be considered in order to ascertain the 
legislative intent; and the dominant intent 1s 
that results fair and just to both parties be 
obtained. Ordinarily, whether such results will 
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be obtained by the second method is a question 
of fact, and in such case a finding of fact by the 
Commission controls decision. However, this 
does not apply if the finding of fact is not 
supported by competent evidence or is predi- 
cated on an erroneous construction of the stat- 
ute. Liles v. Faulkner Neon & Elec. Co., 244 
N.C. 653,94 S.E.2d 790 (1956). 

When Special Method of Computation 
Employed. — When, in determining the 
amount to be awarded the dependents of a 
deceased employee, the methods of computing 
the “average weekly wage” enumerated in the 
first paragraph of subdivision (5) of this section 
would be unfair because of exceptional circum- 
stances, the Industrial Commission is autho- 
rized by the second paragraph of said subdivi- 
sion to use such other method of computation 
as would most nearly approximate the amount 
which the employee would be earning if living; 
the provisions of the second paragraph apply to 
all three of the methods of computation enu- 
merated in the first paragraph, and such other 
method of computation may be invoked for 
exceptional reasons even though the employee 
had been constantly employed by the employer 
for 52 weeks prior to the time of the injury 
causing death. Early v. W. H. Basnight & Co., 
914 N:G. 103,198 S.B. 577 (1938). See also 
Liles v. Faulkner Neon & Elec. Co., 244 N.C. 
653, 94 S.E.2d 790 (1956); Barnhardt v. Yellow 
Cab Co., 266 N.C. 419, 146 S.E.2d 479 (1966). 

The words “the foregoing” in the second 
paragraph of subdivision (5) clearly refer to 
the preceding paragraph. Clark v. Burton 
Lines, 272 N.C. 438, 158 S.E.2d 569 (1968). 

Limitation on Use of Fourth Method of 
Computing Average Weekly Wage. — The 
fourth prescribed method of computing the em- 
ployee’s average weekly wage may not be used 
unless there has been a finding that use of the 
second method would produce results unfair 
and unjust to either the employee or employer. 
Wallace v. Music Shop, HT, Inc., 11 N.C. App. 
828 llS1S.B.2d 23701970): 

Unusually severe or totally disabling in- 
juries are not the exceptional reasons con- 
templated by the fourth method of subdivi- 
sion (5). Barnhardt v. Yellow Cab Co., 266 N.C. 
419, 146 S.E.2d 479 (1966). 

Fourth Method Sets Standard. — Fourth 
method of subdivision (5), while it prescribes no 
precise method for computing “average weekly 
wages,” sets up a standard to which results fair 
and just to both parties must be related. 
Barnhardt v. Yellow Cab Co., 266 N.C. 419, 146 
S.E.2d 479 (1966). 

Average Weekly Wages Determined by 
Earnings in Employment in Which In- 
jured. — Average weekly wages must ordi- 
narily be determined by the employee’s actual 
earnings in the employment in which he was 
injured during the 52 weeks, or such lesser 
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period as he may have worked, immediately 
preceding his injury. Lovette v. Reliable Mfg. 
Co., 262 N.C. 288, 1386 S.E.2d 685 (1964). 

The intent of the legislature that average 
weekly wages determined by the fourth method 
be related to the employment in which the 
employee was injured is evidence by the fifth 
method, which relates only to a volunteer fire- 
man injured “under compensable circum- 
stances.” Barnhardt v. Yellow Cab Co., 266 N.C. 
419, 146 S.E.2d 479 (1966). 

By computing the plaintiff’s average weekly 
wage from his earnings from the employment 
in which he was injured, the employer’s liabil- 
ity is in direct proportion to his payroll and the 
insurance premiums based thereon. This is fair 
and just. Wallace v. Music Shop, II, Inc., 11 N.C. 
App. 328, 181 S.E.2d 287 (1971). 

Average Weekly Wages Related to Earn- 
ings Not Earning Capacity. — Nothing in 
the statute defining average weekly wages war- 
ranted a conclusion that plaintiff business 
owner was entitled to payment at the minimum 
rate of $30.00 per week based on a finding that 
his business failed to show a net profit for the 
fifty-two weeks preceding his injury. Under this 
section, average weekly wages must be related 
to an employee’s earnings, not to his earning 
capacity. McAnelly v. Wilson Pallet & Crate Co., 
120 N.C. App. 127, 460 S.E.2d 894 (1995). 

When evaluating a disability, an employ- 
ee’s earning capacity must be measured 
by the employee’s own ability to compete 
in the labor market, and employee ownership 
of a business can support a finding of earning 
capacity only to the extent the employee is 
actively involved in the personal management 
of that business and only to the extent that 
those management skills are marketable in the 
labor market. McGee v. Estes Express Lines, 
125 N.C. App. 298, 480 S.E.2d 416 (1997). 

Most Accurate Reflection. — The Indus- 
trial Commission correctly determined claim- 
ant’s earning capacity as an independent con- 
tractor under the fourth method listed in 
subsection (5) by averaging plaintiff’s net in- 
come for the years 1988 and 1989; this inter- 
pretation most accurately reflected claimant’s 
earning capacity. Holloway v. T.A. Mebane, Inc., 
111 N.C. App. 194, 431 S.E.2d 882 (1993). 

Deduction of Expenses. — When an em- 
ployee is paid a set price for doing a particular 
job, it is proper to deduct the expenses incurred 
in producing that revenue in calculating the 
average weekly wages; however, the Industrial 
Commission is not required to deduct the ex- 
penses if this method does not produce a fair 
result to the employer and employee. Craft v. 
Bill Clark Constr. Co., 123 N.C. App. 777, 474 
S.E.2d 808 (1996). 

Combining Wages from Other Employ- 
ment Is Not Permitted. — When an employee 
who holds two separate jobs is injured in one of 
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them, his compensation is based only upon his 
average weekly wages earned in the employ- 
ment producing the injury. Joyner v. A.J. Carey 
Oil Co., 266 N.C. 519, 146 S.E.2d 447 (1966). 

It would be unfair to the employer and his 
insurance carrier to compute the average 
weekly wage of an injured employee by combin- 
ing his earnings from the employment where he 
was injured with his earnings from other em- 
ployment, and thus burden the employer and 
his insurance carrier with a lability out of 
proportion to the employer’s payroll and the 
insurance premium computed thereon. Wallace 
v. Music Shop, II, Inc., 11 N.C. App. 328,181 
205237 ALOT): 

Average Weekly Wages. — It is clear from 
its wording and the prior holdings of the North 
Carolina Supreme Court that this section es- 
tablishes an order of preference for the calcula- 
tion method to be used, and that the primary 
method is to calculate the total wages of the 
employee for the fifty-two weeks of the year 
prior to the date of injury and to divide that 
sum by fifty-two. McAninch v. Buncombe 
County Sch., 347 N.C. 126, 489 S.E.2d 375 
(OESEWOE 

The definition of average weekly wages and 
the range of alternatives set forth in the five 
methods of computing such wages, as specified 
in subsection (5), do not allow the inclusion of 
wages or income earned in employment or work 
other than that in which the employee was 
injured. McAninch v. Buncombe County Sch., 
847. N.C. 126, 489,S:E.2d. 375 (1997). 

Unless Employments Are Related. — The 
wage basis of an employee injured in one of two 
related employments in which he is concur- 
rently employed should include his earnings 
from both employments. Most concurrent em- 
ployment controversies therefore resolve them- 
selves into the question of what employments 
are sufficiently related to come within the rule. 
Barnhardt v. Yellow Cab Co., 266 N.C. 419, 146 
S.E.2d 479 (1966). 

Fifth Method Is Only Exception to Ex- 
clusion of Other Earnings. — Except for the 
fifth method of subdivision (5), no wage-compu- 
tation provision of the Workers’ Compensation 
Act allows a consideration of any earnings 
except those earned in the employment in 
which the employee was injured. Barnhardt v. 
Yellow Cab Co., 266 N.C. 419, 146 S.E.2d 479 
(1966). 

Compensation of Volunteer Fireman. — 
Subdivision (5) of this section employs the term 
“principally” to distinguish a fireman’s volun- 
teer employment from his other, remunerative 
employment or employments, i.e., “the employ- 
ment wherein he principally earned his liveli- 
hood.” The statute insures that the injured 
volunteer fireman receives compensation com- 
mensurate with his proven earning ability, as 
demonstrated by the wages he receives for 
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work done other than in his capacity as a 
volunteer fireman. Derebery v. Pitt County Fire 
Marshall, 318 N.C. 192, 347 S.E.2d 814 (1986). 

The dictum in Barnhardt v. Yellow Cab Co., 
266 N.C. 419, 146 S.E.2d 479 (1966), which 
suggests that subdivision (5) of this section 
does not permit a combination of a volunteer 
fireman’s outside wages, is overruled. Derebery 
v. Pitt County Fire Marshall, 318 N.C. 192, 347 
S.E.2d 814 (1986). 

Where volunteer fireman, at the time he was 
injured, was earning $74.41 working part-time 
for one employer and $87.40 per week working 
part-time for another employer, the Commis- 
sion should have considered his wages in both 
part-time employments to compute his average 
weekly wage. Derebery v. Pitt County Fire 
Marshall, 318 N.C. 192, 347 S.E.2d 814 (1986). 

Part-Time Employees. — Appellate court 
reversed the North Carolina Industrial Com- 
mission’s award of workers’ compensation ben- 
efits in the amount of $129 per week to the 
widow of a part-time employee who died due to 
a work-related accident because the Commis- 
sion had not identified the method it used to 
calculate the employee’s average weekly wage; 
on remand, the Commission could use the fifth 
method allowed by G.S. 97-2(5) for calculating 
the employee’s average weekly wage if it found 
that the second method allowed by G.S. 97-2(5) 
was unfair because of the employee’s part-time 
status. Boney v. Winn Dixie, Inc., 163 N.C. App. 
330, 593 S.E.2d 93, 2004 N.C. App. LEXIS 371 
(2004). 

A part-time job cannot be converted into 
a full-time job for the purpose of compensa- 
tion. Joyner v. A.J. Carey Oil Co., 266 N.C. 519, 
146 S.E.2d 447 (1966). 

Nor may an intermittent part-time job 
be treated as a continuous one for the 
purpose of compensation. Joyner v. A.J. Carey 
Oil Co., 266 N.C. 519, 146 S.E.2d 447 (1966). 

Basis for Compensation for Death of Mi- 
nor. — Under subdivision (5) of this section, 
compensation for the death of a minor em- 
ployee must be based on the average weekly 
wage of adults employed in a similar class of 
work by the same employer to which decedent 
would probably have been promoted had he not 
been killed, if such method can be used, and it 
is only when such method cannot be used that 
compensation may be based upon a wage suffi- 
cient to yield the maximum weekly compensa- 
tion benefit. Hensley v. Caswell Action Comm., 
Ines? 296) N; Ga527, 251,5:E-2d 399 (1979). 

Employer’s Report of Accident as Evi- 
dence of Average Wage. — While the employ- 
er’s report of an accident to the Industrial 
Commission does not constitute a claim for 
compensation, a statement therein as to the 
employee’s average weekly wage is competent 
upon the hearing after the filing of claim. 
Harris v. Asheville Contracting Co., 240 N.C. 


ART. 1. WORKERS’ COMPENSATION ACT 


39 


§97-2 


715, 83 S.E.2d 802 (1954). 

Conclusive Effect of Commission’s 
Method of Computing Average Wage. — 
The Commission’s method of computing the 
average wage is conclusive if there are any facts 
to support the Commission’s findings. Munford 
yv. West Constr. Co., 203 N.C. 247, 165 S.E. 696 
(1932). 

Ordinarily, whether the results reached in 
computing the claimant’s average weekly wage 
will be fair and just to both parties is a question 
of fact, and in such case a finding of fact by the 
Commission controls the decision. Hendricks v. 
Hill Realty Group, Inc., 131 N.C. App. 859, 509 
SG, 208011998): 

Scope of Review When Commission 
Finds Results of Computation “Fair and 
Just”. — Where the North Carolina Industrial 
Commission made a finding that its use of the 
second method of computing the employee’s 
average weekly wage produced results that 
were “fair and just to both sides,” review was 
narrowed to a determination of whether the 
Commission’s finding and conclusion in this 
regard was supported by the evidence. Wallace 
v. Music Shop, II, Inc., 11 N.C. App. 328, 181 
Sele Geo eal oa). 

Fair Labor Standards Act Inapplicable 
to Awards. — The Fair Labor Standards Act, 
99° US.C. 5 201 to, 219, is not applicable to 
awards made pursuant to the North Carolina 
Workers’ Compensation Act. Lovette v. Reliable 
Mfg. Co., 262 N.C. 288, 136 S.E.2d 685 (1964). 

Award Held Proper. — Industrial commis- 
sion did not err in awarding the claimant, as a 
temporary total disability benefit, his average 
weekly wage multiplied by the maximum per- 
centage award he was entitled to under statu- 
tory law, for a two-month period rather than 
including the seven months that passed from 
his injury that occurred prior to the two-month 
period; the evidence did not show that claimant 
was disabled during that seven-month time 
period, and the claimant did not show that an 
alternate calculation should have been used to 
determine his average weekly wage used to 
determine the temporary total disability bene- 
fit award. France v. Murrow’s Transfer, 163 
N.C. App. 340, 593 S.E.2d 450, 2004 N.C. App. 
LEXIS 377 (2004). 


B. Illustrative Cases. 


Recently Promoted Salesman. — The In- 
dustrial Commission found upon supporting 
evidence that the deceased employee had been 
employed by defendant employer for a number 
of years, that he had been promoted succes- 
sively from truck driver to stock clerk to sales- 
man with increased wages from time to time, 
and that he had been given a raise in the last 
position less than three months prior to the 
time of injury resulting in death, part of the 
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supporting evidence being testimony by the 
employee’s superior that “with the business he 
was getting” he would have had further in- 
creases. It was held that the findings were 
sufficient in law to constitute “exceptional rea- 
sons” within the meaning of subdivision (5) of 
this section, and the employee’s “average 
weekly wage” was properly fixed at the amount 
he was earning weekly at the time of the injury, 
it being patent that the wages he was then 
receiving were not temporary and uncertain, 
but constituted a fair basis upon which to 
compute the award to his dependents. Early v. 
Basnight & Co., 214 N.C. 103; 198 S.By 577 
(1938). 

Pay Increases Within the 52 Weeks. — 
Plaintiff was employed practically continuously 
for 33 weeks prior to the injury resulting in 
death, but during that period his wages were 
twice increased. In the absence of a finding 
supported by evidence that the average weekly 
wage for the entire period of employment would 
be unfair, compensation should have been 
based thereon, and the computation of the 
average weekly wage on the basis of the wage 
during the period after the last increase in pay 
was not supported by the evidence. Mion v. 
Atlantic Marble & Tile Co., 217 N.C. 743, 9 
S.E.2d 501 (1940). 

Significant Increase in Commissions by 
Real Estate Agent. — Exceptional reasons 
existed to support calculation of a real estate 
agent’s average weekly wage based on the 15 
weeks of earnings prior to her death, where the 
agent made changes in the way that she per- 
formed her job, including purchase of a com- 
puter and increased hours worked per week, 
resulting in a significant increase in commis- 
sions earned over the previous year. Hendricks 
v. Hill Realty Group, Inc., 131 N.C. App. 859, 
509 S.E.2d 801 (1998). 

Award Based on Total Compensation 
Customarily Earned. — Claimant was em- 
ployed as janitor, his compensation for such 
work being paid in part by the State School 
Commission, and was also employed in school 
maintenance work, his compensation for the 
maintenance work being paid exclusively by 
the municipal board of education. He was in- 
jured while engaged in duties pertaining exclu- 
sively to school maintenance work. It was held 
that an award computed on the basis of the 
total compensation customarily earned by 
claimant, rather than the compensation earned 
solely in school maintenance work, upon the 
Commission’s finding of exceptional conditions, 
was proper. Casey v. Board of Educ., 219 N.C. 
739, 14 S.E.2d 853 (1941). 

Reduction in Wages After Sale of Plant. 
— The plant in which claimant worked was 
sold. Before sale, claimant was a foreman. After 
sale, he continued to work in a lower classifica- 
tion and at a lower pay rate. The Supreme 
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Court affirmed the action of the Commission in 
considering the wage earned as foreman in 
determining claimant’s average weekly wage 
when disablement occurred before claimant 
had worked 52 weeks at the lower rate. 
Honeycutt v. Carolina Asbestos Co., 235 N.C. 
471, 70 S.E.2d 426 (1952). 

Reduction as a Result of Bankruptcy. — 
Where, as a result of the bankruptcy of first 
company decedent worked at, employee’s wages 
at second company were depressed, Industrial 
Commission erred by failing to consider evi- 
dence of employee’s wages at first company 
during the 52 weeks preceding his death. 
Johnson v. Barnhill Contracting Co., 121 N.C. 
App. 55, 464'S.E.2d 313 (1995). 

Compensation Provided in Contract of 
Employment. — Where the employer did not 
contend that plaintiff’s employment was casual 
and offered no evidence as to the amount of 
wages earned by others engaged in similar 
employment in that community during the 52 
weeks previous to plaintiff’s injury, the em- 
ployer could not object that the commission, in 
view of the fact that the employee had worked 
for the employer less than 40 hours at the time 
of his injury, fixed the employee’s average 
weekly wage in accordance with the compensa- 
tion under the contract of employment at the 
time of the injury, there being evidence that the 
employee had theretofore earned wages in ex- 
cess of this sum for appreciable periods in other 
employments of like nature. Harris v. Asheville 
Contracting Co., 240 N.C. 715, 83 S.E.2d 802 
(1954). 

College Student Employed Part-Time. — 
It was improper for the Commission, in under- 
taking to apply the method of computing aver- 
age weekly wages provided in the third sen- 
tence of subdivision (5), to determine the 
average weekly wages of a part-time employee 
to be the amount he would have earned had he 
been a full-time employee. Liles v. Faulkner 
Neon & Elec. Co., 244 N.C. 653, 94 S.E.2d 790 
(1956). 

In a proceeding for compensation for the 
death of a college student employed part-time 
during vacation and after school for a period of 
11 weeks in which he worked from 171/2 to 51 
hours a week, there was no factual basis for 
application of the method of determining aver- 
age weekly wages provided in the third sen- 
tence of subdivision (5), where there was no 
evidence as to the average weekly amount 
being earned during the 52 weeks previous to 
decedent’s injury by a person of the same grade 
and character employed in the same class of 
employment, and no evidence as to the average 
weekly amount a part-time worker in the same 
employment had earned during the 52 weeks 
previous to decedent’s injury, while working for 
the particular employer or any other employer 
in the same locality or community. Liles v. 
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Faulkner Neon & Elec. Co., 244 N.C. 653, 94 
S.E.2d 790 (1956). 

The average weekly wages of a college stu- 
dent working part-time for a period of 11 weeks 
in which he worked from 171/2 hours to 51 
hours a week should have been computed by 
the method provided in the second sentence of 
subdivision (5) of this section, where the evi- 
dence did not warrant a finding of fact or 
conclusion of law that such method would not 
obtain results fair and just to both parties. Liles 
v. Faulkner Neon & Elec. Co., 244 N.C. 653, 94 
S.E.2d 790 (1956). 

Pulpwood Cutter. — The Industrial Com- 
mission erred in determining a pulpwood cut- 
ter’s average weekly wage based on all of the 
proceeds of sales of pulpwood to two woodyards, 
where the evidence showed that the cutter was 
assisted in his work part of the time by his two 
sons and that they received part of the proceeds 
from the sales of pulpwood for their labor. 
Allred v. Piedmont Woodyards, Inc., 32 N.C. 
App. 516, 232 8.E.2d 879 (1977). 

As to calculation of compensation for the 
death of pulpwood cutter who was not paid a 
salary or wages, but received a certain amount 
for each cord of pulpwood delivered to em- 
ployer, where decedent owned a truck and other 
equipment which he used in cutting and pre- 
paring the pulpwood, see Baldwin v. Piedmont 
Woodyards, Inc., 58 N.C. App. 602, 293 S.E.2d 
814 (1982). 

Where contractor was held liable for the 
payment of compensation for the death of a 
subcontractor engaged in cutting and hauling 
timber, the Commission should have consid- 
ered a reasonable rate of depreciation on the 
equipment of the subcontractor as a business 
expense in determining the subcontractor’s 
earnings, or alternatively, the Commission 
might have considered what the subcontractor 
would have been required to pay someone else 
to perform his work, or his income as reported 
on tax returns from earlier years showing his 
own income derived from similar work. Chris- 
tian v. Riddle & Mendenhall Logging, 117 N.C. 
App. 261, 450 S.E.2d 510 (1994). 

Potentially Full-time Brick Mason. — 
The full Commission correctly chose the second 
method listed in subdivision (5) of this section 
to calculate plaintiff brick mason’s average 
weekly wages, instead of the fifth method, since 
plaintiff, unlike a seasonal worker, could con- 
ceivably work every week, full-time for his 
employer; however, the Commission erred in 
computing plaintiff’s daily wage by dividing his 
total earnings by the number of days worked, 
then multiplying this “daily wage rate” by 
seven for an average weekly wage, where this 
section does not authorize such calculation and 
no evidence supported a finding that plaintiff 
worked seven days a week. Bond v. Foster 
Masonry, Inc., 139 N.C. App. 123, 532 S.E.2d 
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583, 2000 N.C. App. LEXIS 803 (2000). 

Distributive Education Student. — The 
Industrial Commission erred in determining a 
deceased minor employee’s average weekly 
wage on the basis of 11 weeks during the 
summer when he worked full-time; the Com- 
mission should have averaged the 11 weeks of 
full-time with the 41 weeks of part-time em- 
ployment contemplated in the minor employ- 
ee’s distributive education job at the undis- 
puted hourly wage rate of $2.65 in order to 
reach a result fair and just to both the employee 
and employer. Mabry v. Bowers Implement Co., 
48 N.C. App. 139, 269 S.E.2d 165 (1980). 

Plaintiff farmer who was injured as a 
volunteer fireman should be compensated 
based on what he would have earned from his 
labor as a farmer had he not been injured. York 
v. Unionville Volunteer Fire Dep’t, 58 N.C. App. 
HOI 29395. Wi 20rd 219382): 

Trailer Truck Driver. — Where trailer 
truck driver’s job was properly classified as 
“seasonal,” the Industrial Commission’s deter- 
mination of plaintiff's average weekly wage 
was not supported by the evidence and the 
matter, would be remanded for recalculation 
and entry of related findings. Barber v. Going 
West Transp., Inc., 134 N.C. App. 428, 517 
9.H.2d 914 (1999). 

Deductions from Farmer’s Gross Income 
in Calculating Income. — Farm income of 
injured volunteer fireman who was a farmer 
could not be properly calculated without de- 
ducting from gross income interest on money 
which was borrowed to finance crop production, 
depreciation on equipment used to produce the 
crops, license fees for things used in crop pro- 
duction, and taxes on land used to produce 
crops. York v. Unionville Volunteer Fire Dep't, 
58 N.C. App. 591, 293 S.E.2d 812 (1982). 

Football Player. — The Court upheld the 
Commission’s finding that a football player, 
who was injured in a pre-season game before 
being officially accepted as a player on the 
active roster, earned an average weekly wage of 
$ 1,653.85 based on a contract amount of 
$ 85,000 and a $ 1,000 signing bonus divided by 
52 weeks. Larramore v. Richardson Sports Ltd. 
Partners, 141 N.C. App. 250, 540 S.E.2d 768, 
2000 N.C. App. LEXIS 1305 (2000), aff'd, 353 
N.C. 520, 546 S.E.2d 87 (2001). 

Manager-Trainee. — Where the plaintiff- 
manager-trainee’s weekly wages were undis- 
puted, the Commission was justified in calcu- 
lating his wage using his actual wages and was 
not required to use the wage of a comparable 
employee. Sims v. Charmes/Arby’s Roast Beef, 
142. N.C. App. 154, 542 S.E.2d 277, 2001 N.C. 
App. LEXIS 46 (2001), cert. denied, 353 N.C. 
729, 550 S.E.2d 782 (2001). 

Lodging in Lieu of Wages. — The Commis- 
sion’s finding that the value of plaintiff’s lodg- 
ing was $ 100 per week, and that plaintiff 
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received lodging in lieu of additional wages, 
was supported by substantial competent evi- 
dence. Shah v. Johnson, 140 N.C. App. 58, 535 
S.E.2d 577, 2000 N.C. App. LEXIS 1089 (2000). 

Combining Earnings of Injured Claim- 
ant and Replacement Employee. — The 
calculation of the claimant’s average weekly 
wage by combining his earnings during the 
year he was injured with the earnings of the 
person hired to replace him was fair to the 
employer and the claimant. Davis v. Taylor- 
Wilkes Helicopter Serv., Inc., 145 N.C. App. 1, 
549 S.E.2d 580, 2001 N.C. App. LEXIS 562 
(2001). 


IV. COMPENSABLE INJURIES, 
GENERALLY. 


The threefold conditions antecedent to 
the right to compensation under the North 
Carolina Workers’ Compensation Act are: (1) 
That claimant suffered a personal injury by 
accident; (2) that such injury arose in the 
course of the employment; and (3) that such 
injury arose out of the employment. Wilson v. 
Town of Mooresville, 222 N.C. 283, 22 S.E.2d 
907 (1942); Taylor v. Town of Wake Forest, 228 
N.C. 346, 45 S.E.2d 387 (1947); Withers v: 
Black, 230 N‘@, 428, 53° Sl 2d! 6687 (1949). 
Matthews v. Carolina Std. Corp., 232 N.C. 229, 
60 S.E.2d 93 (1950); Anderson v. Northwestern 
Motor Go. 2233 NIG .372764 5: 2d265 C1951): 
Bryan vy. First Free Will Baptist Church, 267 
N.C. 111, 147 S.E.2d 633 (1966); Burton v. 
American Nat'l Ins. Co., 10 N.C. App. 499, 179 
S.E.2d 7 (1971); Loflin v. Loflin, 138 N.C. App. 
574, 186 S.E.2d 660, cert. denied, 281 N.C. 154, 
187 S.E.2d 585 (1972); Gallimore v. Marilyn’s 
Shoes,9292 (N;Cni399. 223305 2d 5201977; 
King v. Exxon Co., 46 N.C. App. 750, 266 S.E.2d 
37 (1980); Hollar v. Montclair Furn. Co., 48 
N.C. App. 489, 269 S.E.2d 667 (1980). 

In order for the death of an employee to be 
compensable it must result from an injury by 
an accident arising out of and in the course of 
the employment. Slade v. Willis Hosiery Mills, 
209 N.C. 823, 184 S.E. 844 (1936); McGill v. 
Town of Lumberton, 215 N.C. 752, 3 S.E.2d 324 
(1939); Ashley v. F-W Chevrolet Co., 222 N.C. 
25, 21 S.E.2d 834 (1942); Gilmore v. Hoke 
County Bd. of Educ., 222 N.C. 358, 28 S.E.2d 
292 (1942). Berry vy. Colonial Furny Com 232 
N.C. 3038, 60 S.E.2d 97 (1950); Bell v. Dewey 
Bros 236MNCwi280" 7255, b 2dr 6s0i 1952): 
Poteete v. North State Pyrophyllite Co., 240 
N.C. 561, 82 S.E.2d 693 (1954); Cole v. Guilford 
County, 259 N.C. 724,131 S.E:2d 308 (1963); 
Lewis v. W.B. Lea Tobacco Co., 260 N.C. 410, 
132 8.E.2d 877 (1963); Taylor v. Twin City Club, 
260 N.C. 435, 132 S.E.2d 865 (1963); Gamble v. 
Stuttsy. 262) N.C.2769136 51. 2d16885(1964)- 
Bryan v. First Free Will Baptist Church, 267 
N.C. 111, 147 S.E.2d 633 (1966); Andrews v. 


42 


CH. 97. WORKERS’ COMPENSATION ACT 


§97-2 


County of Pitt, 269 N.C. 577, 153 S.E.2d 67 
(1967); Clark v. Burton Lines, 272 N.C. 43838, 158 
S.E.2d 569 (1968); Calhoun v. Kimbrell’s, Inc., 6 
N.C. App. 386, 170 S.E.2d 177 (1969); Robbins 
v. Nicholson, 281 N.C. 234, 188 S.E.2d 350 
(1972); Bartlett v. Duke Univ., 17 N.C. App. 
598, 195 S.E.2d 371, rev'd on other grounds, 
284 N.C. 230, 200 S.E.2d 198 (1973); Stewart v. 
North Carolina Dep't of Cors., 29 N.C. App. 735, 
225 S.E.2d 336 (1976); Gallimore v. Marilyn’s 
Shoes, 30 N.C. App. 628, 228 S.E.2d 39 (1976), 
rev'd on other grounds, 292 N.C. 399, 233 
S.E.2d 529 (1977); Barham v. Food World, Inc., 
300 N.C. 329, 266 S.E.2d 676, rehearing de- 
nied, 300 N.C. 562, 270 S.E.2d 105 (1980). 

Disability as Fourth Condition. — An 
employee must establish a fourth essential el- 
ement, that his injury caused him disability, 
unless it is included in the schedule of injuries 
made compensable by G.S. 97-31 without re- 
gard to loss of wage-earning power. Hollman v. 
City of Raleigh, 273 N.C. 240, 159 S.E.2d 874 
(1968); Loflin v. Loflin, 13 N.C. App. 574, 186 
S.E.2d 660, cert. denied, 281 N.C. 154, 187 
S.E.2d 585 (1972). 

Except in the case of certain occupational 
diseases, compensation may not be awarded 
under the Act unless there is proof of a disabil- 
ity due to an injury, which injury was the result 
of an accident arising out of and in the course of 
the employment. Rhinehart v. Roberts Super 
Mkt, Inc., 271 N.C. 586, 157 SS: 2d1 2a 96R 

Where the Industrial Commission’s ruling 
that a worker failed to prove his disability or 
his need for further medical attention was 
supported by competent evidence in the record, 
the issue of the worker’s refusal of light duty 
work was not reached; no physician had prohib- 
ited the worker from working or found that he 
could not work as a result of his knee and hip 
complaints and there were no treatment recom- 
mendations for the worker. Springer v. McNutt 
Serv. Group, Inc., 160 N.C. App. 574, 586 S.E.2d 
554, 2003 N.C. App. LEXIS 1833 (2003). 

Effect of Disease. — To establish his claim 
for the death of decedent, plaintiff must show 
(1) death resulting from an injury by accident, 
(2) arising out of and in the course of decedent’s 
employment by the defendant, and (3) not in- 
cluding a disease in any form, except where it 
results naturally and unavoidably from the 
accident. Lewter v. Abercrombie Enters., 240 
N.C. 399, 82.S.E.2d 410 (1954). 

Finding of Injury Required. — The fact 
that plaintiff sustained an injury is a critical 
fact upon which her right to compensation 
depends; thus, a specific finding of that fact is 
required by the Commission. Jackson v. Fay- 
etteville Area Sys. of Transp., 78 N.C. App. 412, 
337 S.E.2d 110 (1985). 

More must be shown than an injury 
while at work to sustain a claim for compen- 
sation. Hargus v. Select Foods, Inc., 271 N.C. 
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369, 156 S.E.2d 737 (1967). 

To be compensable the injury must 
spring from the employment. Lewis v. W.B. 
Lea Tobacco Co., 260 N.C. 410, 182 S.E.2d 877 
(1963); Burton v. American Nat’ Ins. Co., 10 
N.C. App. 499, 179 S.E.2d 7 (1971). 

Or Have Its Origin Therein. — To be 
compensable an injury must spring from the 
employment or have its origin therein. Perry v. 
American Bakeries Co., 262 N.C. 272, 136 
S.E.2d 643 (1964); Clark v. Burton Lines, 272 
INC 433. lo8e5..2d 569 (1968): Robbins v: 
Nicholson, 281 N.C. 234, 188 S.E.2d 350 (1972). 

Reasonable Relationship to Employ- 
ment Is Sufficient. — An appellate court is 
justified in upholding a compensation award if 
the accident is fairly traceable to the employ- 
ment as a contributing cause or if any reason- 
able relationship to employment exists. Hoff- 
man v. Ryder Truck Lines, 306 N.C. 502, 293 
S.E.2d 807 (1982). 

Injury Must Occur at a Judicially Cog- 
nizable Point in Time. — The specific trau- 
matic incident provision of G.S. 97-2(6) re- 
quires plaintiff to prove an injury at a judicially 
cognizable point in time. Judicially cognizable 
does not mean “ascertainable on an exact date,” 
but instead should be read to describe a show- 
ing by plaintiff which enables the Commission 
to determine when, within a reasonable period, 
the specific injury occurred; the evidence must 
show that there was some event that caused 
the injury, not a gradual deterioration, and if 
the window during which the injury occurred 
can be narrowed to a judicially cognizable pe- 
riod, then the statute is satisfied. Ruffin v. 
Compass Group USA, 150 N.C. App. 480, 563 
S.E.2d 633, 2002 N.C. App. LEXIS 592 (2002). 

Evidence that the employee’s injury occurred 
in early May 2000, was sufficient to support a 
determination that the employee’s injury oc- 
curred at a judicially cognizable point in time. 
Goforth v. K-Mart Corp., — N.C. App. —, 605 
S.E.2d 709, 2004 N.C. App. LEXIS 2378 (2004). 

Specific Hour of Injury Need Not Be 
Alleged. — While the case law interpreting the 
specific traumatic incident provision of subsec- 
tion (6) requires the plaintiff to prove an injury 
at a cognizable time, this does not compel the 
plaintiff to allege the specific hour or day of the 
injury. Fish v. Steelcase, Inc., 116 N.C. App. 
708, 449 S.E.2d 233 (1994), cert. denied, 339 
NEC. 737, 454.0.H.2d 650 (1995): 

When Death Is Compensable. — In order 
for a claimant to recover workers’ compensation 
benefits for death, he must prove that death 
resulted from an injury (1) by accident; (2) 
arising out of his employment; and (3) in the 
course of the employment. Pickrell v. Motor 
Convoy, Inc., 322 N.C. 368, 368 S.E.2d 582 
(1988). 

Death by suicide is compensable if a work- 
connected injury causes insanity which in turn 
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induces the suicide. Painter v. Mead Corp., 258 
N.C. 741, 129 S.E.2d 482 (1963). 

Finding that plaintiff experienced pain 
as a result of what occurred while per- 
forming her duties was not a sufficient find- 
ing that plaintiff sustained an injury. Jackson v. 
Fayetteville Area Sys. of Transp., 78 N.C. App. 
A112. 3837 S:2d 110 Cosh): 

Back Injuries. — By amending the second 
sentence of subdivision (6) to say that an acci- 
dent with respect to back injuries includes an 
injury that is the “result of a specific traumatic 
incident,” the General Assembly intended to 
relax the requirement that there be some un- 
usual circumstance that accompanied the in- 
jury; the use of the words “specific” and “inci- 
dent” means that the trauma or injury must not 
have developed gradually but must have oc- 
curred at a cognizable time. Bradley v. E.B. 
Sportswear, Inc., 77 N.C. App. 450, 335 S.E.2d 
52 (1985). 

The General Assembly recognized the com- 
plex nature of back injuries, and did not intend 
to limit the definition of specific traumatic 
incident to an instantaneous occurrence. Rich- 
ards v. Town of Valdese, 92 N.C. App. 222, 374 
S.E.2d 116 (1988), cert. denied, 324 N.C. 337, 
31 809..20d0799) (1989). 

Nothing in subsection (6) precludes compen- 
sation for a back injury which occurs in the 
normal work routine. Fish v. Steelcase, Inc., 
116 N.C. App. 708, 449 S.H.2d 233 (1994), cert. 
denied, 339 N.C. 737, 454 S.E.2d 650 (1995). 

Aggravation of Pre-Existing Back In- 
jury. — Industrial commission properly 
awarded workers’ compensation benefits to a 
worker pursuant to G.S. 97-2(6) for a back 
injury; the evidence established that the work- 
er’s back problems were a result of an accident, 
which substantially aggravated his pre-exist- 
ing back condition. Moore v. Fed. Express, 162 
N.C. App. 292, 590 S.E.2d 461, 2004 N.C. App. 
LEXIS 127 (2004). 

Employee was entitled to ongoing dis- 
ability compensation because knee inju- 
ries and medical restrictions prevented 
him from performing his job, and any at- 
tempt to obtain sedentary work would have 
been futile in light of his (1) age of 61, (2) lack 
of work experience, (3) lack of training and 
education, (4) lack of transferable skills, and (5) 
physical impairment. Weatherford v. Am. Nat'l 
Can Co., 168 N.C. App. 377, 607 S.H.2d 348, 
2005 N.C. App. LEXIS 261 (2005). 

Preexisting Neurological Disorders. — 
North Carolina Industrial Commission prop- 
erly terminated an employee’s temporary total 
disability benefits because ample evidence sup- 
ported the Commission’s finding that the em- 
ployee’s condition was caused by a preexisting, 
rare neurological disorder and not by a work- 
related slip-and-fall accident. Drakeford v. 
Charlotte Express, 158 N.C. App. 432, 581 
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S.E.2d 97, 2003 N.C. App. LEXIS 1147 (2003). 

Mental Impairments. — As long as the 
resulting disability meets statutory require- 
ments, mental impairments are compensable 
under the Act. Jordan v. Central Piedmont 
Community College, 124 N.C. App. 112, 476 
S.E.2d 410 (1996). 

Employee who alleged that he slipped and 
fell, injuring his back, while still suffering from 
a prior work-related injury to his ribs, did not 
show that employer knew its conduct was sub- 
stantially certain to cause serious injury or 
death, since the job he was performing when he 
fell had been performed the same way for many 
years without injury, the job involved typical 
hazards involved with welding, he was a certi- 
fied welder, falling was not a significant hazard 
of this particular job, and no O.S.H.A. viola- 
tions were established with regard to this job. 
Bullins v. Abitibi-Price Corp., 124 N.C. App. 
530, 477 S.E.2d 691 (1996). 

Chronic Fatigue Syndrome. — Evidence 
that an employee of a waste company whose job 
was to collect and dispose of raw sewage devel- 
oped chronic fatigue syndrome and other ail- 
ments after being accidentally sprayed with 
raw sewage and that the employee’s illnesses 
were most probably the result of the accident 
supported a ruling of the North Carolina Indus- 
trial Commission awarding the employee per- 
manent workers’ compensation disability bene- 
fits. Norton v. Waste Met., Inc., 146 N.C. App. 
‘409, 552 S.E.2d 702, 2001 N.C. App. LEXIS 938 
(2001). 

Injury During Normal and Routine Job 
Activities Without Accident. — Employee 
was not entitled to compensation for shoulder 
injuries and for psychological trauma, which 
was aggravated therefrom, where it was found 
that the injuries were caused when the em- 
ployee was engaged in her normal work duties 
and there was no accidental injury that oc- 
curred under G.S. 97-2(6). Harrison v. Lucent 
Techs., 156 N.C. App. 147, 575 S.E.2d 825, 2003 
N.C. App. LEXIS 80 (2003), cert. denied, 357 
N.C. 164, 580 S.E.2d 365 (2003). 

Attorney’s Malpractice. — Attorney’s mal- 
practice in failing to timely file a third-party 
tort action was not an injury under G.S. 97-2(6) 
for purposes of an employer’s right of subroga- 
tion. Grant Constr. Co. v. McRae, 146 N.C. App. 
370, 553 8.E.2d 89, 2001 N.C. App. LEXIS 947 
(2001). 

Expert Testimony. — Where the exact na- 
ture and probable genesis of a particular type of 
injury involves complicated medical questions 
far removed from the ordinary experience and 
knowledge of laymen, only an expert can give 
competent opinion evidence as to the cause of 
the injury. Click v. Pilot Freight Carriers, Inc., 
300 N.C. 164, 265 S.E.2d 389 (1980). 

Testimony Attesting Medical Certainty 
Not Required. — Although a doctor testified 
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that he could not opine to a reasonable degree 
of certainty whether the employee’s fall at work 
caused his injury, testimony attesting medical 
certainty was not required to award disability 
benefits; the doctor testified that the employee’s 
symptoms were consistent with an injury oc- 
curring from a fall and that he had no indica- 
tion that everyday activities caused the injury. 
Adams v. Metals USA, 168 N.C. App. 469, 608 
S.E.2d 357, 2005 N.C. App. LEXIS 343 (2005). 

Determination Depends on Facts of 
Each Case. — The question of whether com- 
pensation is recoverable under this act depends 
upon whether the accident complained of arises 
out of and in the course of the employment of 
the one injured, and its determination depends 
largely upon the facts of each particular case as 
matters of fact and conclusions of law. Harden 
v. Thomasville Furn. Co, 199 N.C. 733, 155 S.E. 
728 (1930). 

Common-Law Rules of Negligence Are 
Inapplicable. — The words “out of and in the 
course of the employment,” used in connection 
with compensable injuries, are not to be con- 
strued by the rules controlling in negligent 
default cases at common law; an accidental 
injury is compensable if there is a causal rela- 
tion between the employment and injury, if the 
injury is one which, after the event, may be 
seen to have had its origin in the employment, 
and it need not be shown that it is one which 
ought to have been foreseen or expected. Con- 
rad v. Cook-Lewis Foundry Co., 198 N.C. 723, 
153 S.E. 266 (1930); Ashley v. F-W Chevrolet 
Co., 222 N.C. 25, 21 S.B.2d 834 (1942); Lee v. 
IF.M. Henderson & Assocs., 284 N.C. 126, 200 
S-E2d 32.1973). 

In compensation cases the Commission 
finds the facts. Lawrence v. Hatch Mill, 265 
N.C. 329, 144 S.E.2d 3 (1965). 

The findings of fact of the Commission 
are conclusive if supported by competent 
evidence in the record even if the record also 
contains evidence which would support a con- 
trary finding. Blalock v. Roberts Co., 12 N.C. 
App. 499, 183 S.E.2d 827 (1971). 

Where there is any competent evidence in 
support of the finding of the Industrial Com- 
mission that the accident in question arose out 
of and in the course of employment, the finding 
is conclusive on the courts upon appeal. 
Latham v. Southern Fish & Grocery Co., 208 
N.C. 505, 181 8.B. 640 (1935). 

The finding of fact of the Industrial Commis- 
sion that the disease causing an employee’s 
death resulted naturally and unavoidably from 
an accident is conclusive on appeal when sup- 
ported by competent evidence. Doggett v. South 
Ath. Whse. Col, 212"N.€7-599) 194.5 
(1937). 

If the Commission’s findings have eviden- 
tiary support in the record, they are conclusive. 
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Lawrence v. Hatch Mill, 265 N.C. 329, 144 
S.E.2d 3 (1965). 

If the findings made by the Commission are 
supported by competent evidence, they must be 
accepted as final truth. Blalock v. Roberts Co., 
12 N'GsApp:499, 183 S.E.2d 827 (1971). 

Whether an injury arose out of and in the 
course of employment is a mixed question of 
law and fact, and where there is evidence to 
support the commissioner’s findings in this 
regard, the court is bound by those findings. 
Barham v. Food World, Inc., 300 N.C. 329, 266 
S.E.2d 676, rehearing denied, 300 N.C. 562, 
270 S.E.2d 105 (1980). See also Cole v. Guilford 
County, 259 N.C. 724, 131 S.E.2d 308 (1963). 

When Findings Are Reviewable on Ap- 
peal. — Where there is no conflicting evidence 
and the Industrial Commission decides as a 
matter of law that there is no sufficient compe- 
tent evidence that the injury to plaintiff was 
“by accident arising out of and in the course of 
employment,” the question is one of law and is 
reviewable by the court upon appeal. Massey v. 
Board of Educ., 204 N.C. 193, 167 S.E. 695 
(1933). 

Scope of Appellate Review. — Where the 
evidence is such that several inferences appear 
equally plausible, the finding of the Industrial 
Commission is conclusive on appeal, and courts 
are not at liberty to reweigh the evidence and 
set aside the finding simply because other con- 
clusions might have been reached. Rewis v. 
New York Life Ins. Co., 226 N.C. 325, 38 S.E.2d 
97 (1946). 

The determination of whether an accident 
arises out of and in the course of employment 
under this section is a mixed question of law 
and fact, and the appellate court may review 
the record to determine if the findings and 
conclusions are supported by sufficient evi- 
dence. Gallimore v. Marilyn’s Shoes, 292 N.C. 
399, 233 S.E.2d 529 (1977); Williams v. Hydro 
Print, Inc., 65 N.C. App. 1, 308 S.E.2d 478 
(1983), cert. denied, 310 N.C. 156, 311 S.E.2d 
297 (1984). 

Remand for Findings. — Where in pro- 
ceedings under this Act there was no finding or 
adjudication in reference to the contention of 
the employer that the claimant’s injury was 
occasioned by his willful intention to injure his 
assailant, a fellow servant, the cause would be 
remanded for a definite determination of the 
question. Conrad v. Cook-Lewis Foundry Co., 
MeN CO. (25, loa 5-H, 266 (1930): 


Vv. ACCIDENT. 


Editor’s Note. — Earlier cases dealing with 
back injuries should be read in light of the 1983 
amendment to subdivision (6) of this section, 
which modified the definition of “injury” with 
respect to back injuries so as to cover “specific 
traumatic incidents.” Caskie v. R.M. Butler & 
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Co., 85 N.C. App. 266, 354 S.B.2d 242 (1987). 

The Workers’ Compensation Act does 
not provide compensation for all injuries, 
but only for injuries by accident. O’Mary v. 
Land Clearing Corp., 261 N.C. 508, 135 S.E.2d 
193 (1964); Lawrence v. Hatch Mill, 265 N.C. 
329, 144 S.H.2d 3 (1965); Hargus v. Select 
Foods,telne:,. 27h4N:G:369, 156 5.Ea2d) 737 
(1967). 

An injury, to be compensable, must re- 
sult from an accident, which is to be consid- 
ered as a separate event preceding and causing 
the injury; the mere fact of injury does not of 
itself establish the fact of accident. Bigelow v. 
Tire Sales Co., 12 N.C. App. 220, 182 S.B.2d 856 
(1971); Beamon v. Stop & Shop Grocery, 27 N.C. 
App. 553, 219 $.H.2d 508 (1975). 

There must be an accident, followed by an 
injury by such accident which results in harm 
to the employee, before the employee may be 
compensated. Jackson v. North Carolina State 
Hwy. Comm’n, 272 N.C. 697, 158 S.H.2d 865 
(1968). 

Absent an accident, i.e., a fortuitous event, 
the death or injury of an employee while per- 
forming his regular duties in the usual and 
customary manner is not compensable. O’Mary 
vy. Land Clearing Corp., 261 N.C. 508, 135 
S.E.2d 193 (1964); Rhinehart v. Roberts Super 
Mkts, Inc, 271 N.C, 586; 167°S.H.2d 1.(1967); 
Jackson v. North Carolina State Hwy. Comm'n, 
272 N.C. 697, 158 S.E.2d 865 (1968); Norris v. 
Kivettco, Inc., 58 N.C. App. 376, 293 S.E.2d 594 
O32): 

Where the plaintiff was not injured by acci- 
dent as contemplated by this section, his injury 
is not compensable. Gray v. Durham Transf. & 
Storage, Inc., 10 N.C. App. 668, 179 S.E.2d 883 
(IGWB). 

Under the Workers’ Compensation Act, an 
injury arising out of and in the course of em- 
ployment is compensable only if it is caused by 
an accident. Davis v. Raleigh Rental Center, 58 
N.C. App. 113, 292 S.H.2d 763 (1982). 

An Injury, to be Compensable, Must Re- 
sult From an Accident. — Industrial commis- 
sion properly denied the employee’s workers’ 
compensation claim, as the meeting at which 
the employee received a performance rating, 
did not constitute a workplace accident; the 
meeting was not an unexpected, unusual or 
untoward occurrence, and was not an interrup- 
tion of the work routine and the introduction of 
unusual conditions likely to result in unex- 
pected consequences. Pitillo v. N.C. Dep't of 
Envtl. Health & Natural Res., 151 N.C. App. 
641, 566 S.B.2d 807, 2002 N.C. App. LEXIS 882 
(2002). / 

When an employee suffered a minor physical 
injury at work, and later suffered a disabling 
psychological injury in the course of the em- 
ployer’s investigation of the physical injury 
because she thought she was being accused of 
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suing her employer, the evidence established 
that her disability was caused by the mental 
injury, rather than the physical injury, and she 
was not eligible for workers’ compensation ben- 
efits because the mental injury did not qualify 
as an accident, for workers’ compensation pur- 
poses, because it was not an unlooked for and 
untoward event involving the interruption of 
the routine of work and the introduction 
thereby of unusual conditions likely to result in 
unexpected consequences. Smith v. Hous. Auth. 
of Asheville, 159 N.C. App. 198, 582 S.E.2d 692, 
2003 N.C. App. LEXIS 1429 (2003). 

The terms “injury” and “accident,” as 
used in the act, are not synonymous. 
Rhinehart v. Roberts Super Mkt., Inc., 271 N.C. 
586, 157 S.E.2d 1 (1967); Russell v. Pharr 
Yarns, Inc., 18 N.C. App. 249, 196 S.E.2d 571 
(1973); Beamon v. Stop & Shop Grocery, 27 N.C. 
App. 553, 219 S.E.2d 508 (1975); Reams v. 
Burlington Indus., 42 N.C. App. 54, 255 $.E.2d 
586 (1979). But see Keller v. Electric Wiring 
Co., 259 N.C. 222, 130 S.E.2d 342 (1963), indi- 
cating that injury by accident and accidental 
injury are synonymous terms; Swindell v. Davis 
Boat Works, Inc., 78 N.C. App. 393, 337 S.E.2d 
592 (1985); Lewter v. Abercrombie Enters., Inc., 
240 N.C. 399, 82 S.E.2d 410 (1954), cert. denied 
and appeal dismissed. 

The mere fact of injury does not of itself 
establish the fact of accident. Key v. Wagner 
Woodcraft, Inc., 33 N.C. App. 310, 285 S.E.2d 
254 (1977); Reams v. Burlington Indus., 42 N.C. 
App. 54, 255 S.E.2d 586 (1979). 

The accident must be a separate event 
preceding and causing the injury. Key v. 
Wagner Woodcraft, Inc., 33 N.C. App. 310, 235 
S.E.2d 254 (1977); Searsey v. Perry M. Alex- 
ander Constr. Co., 35 N.C. App. 78, 239 S.E.2d 
847, cert. denied, 294 N.C. 736, 244 S.H.2d 154 
(1978); Davis v. Raleigh Rental Center, 58 N.C. 
App atts 29219. 2ds 7638982): 

Accident and injury are considered separate. 
Ordinarily, the accident must precede the in- 
jury. Harding v. Thomas & Howard Co., 256 
N.C. 427, 124 8.E.2d 109 (1962); Bowles v. CTS 
of Asheville, Inc., 77 N.C. App. 547, 335 S.E.2d 
502 (1985). 

Injury and accident are separate, and there 
must be an accident which produces the injury 
before the employee can be awarded compensa- 
tion. O’Mary v. Land Clearing Corp., 261 N.C. 
508, 185 S.E.2d 193 (1964); Jackson v. North 
Carolina State Hwy. Comm’n, 272 N.C. 697, 
158 S.E.2d 865 (1968); Porter v. Shelby Knit, 
Inc., 46 N.C. App. 22, 264 S.E.2d 360 (1980); 
Poe v. Acme Bldrs., 69 N.C. App. 147, 316 
».E.2d. 338, cert. denied; 311.N.Cy 7625321 
S.E.2d 148 (1984); Jackson v. Fayetteville Area 
Sys. of Transp., 88 N.C. App. 123, 362 S.E.2d 
569 (1987). 

Which Is Unforeseen or Unusual. — An 
“accident” within the meaning of this Act is an 
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unlooked for and untoward event which is not 
expected or designed by the injured employee. 
Conrad v. Cook-Lewis Foundry Co., 198 N.C. 
723, 153 S.E. 266 (1930); McNeely v. Carolina 
Asbestos Co., 206 N.C. 568, 174 S.E. 509 (1934); 
Slade v. Willis Hosiery Mills, 209 N.C. 8238, 184 
S.E. 844 (1936); Love v. Town of Lumberton, 
215 uN. Ow 28hahkiS.B.2d 1217(1989)s Brovwanay, 
Carolina Aluminum Co., 224 N.C. 766, 32 
S.E.2d 320 (1944); Edwards v. Piedmont Pub- 
lishing Co., 227 N.C. 184, 41 S.E.2d 592 (1947); 
Gabriel v. Town of Newton, 227 N.C. 314, 42 
S.E.2d 96 (1947); Hensley v. Farmers Fed’n 
Coop.,. 246 N:C,,.274, 98 sS:H.2d) 289 eae). 
Harding v. Thomas & Howard Co., 256 N.C. 
427, 124 S.E.2d 109 (1962); Searsey v. Perry M. 
Alexander Constr. Co., 35 N.C. App. 78, 239 
S.E.2d 847, cert. denied, 294 N.C. 736, 244 
S.E.2d 154 (1978); Porter v. Shelby Knit, Inc., 
46 N.C. App.,22, 264 S.E.2d 360 (1980); 
Gladson v. Piedmont Stores/Scotties Disct. 
Drug Store, 57 N.C. App. 579, 292 S.E.2d 18, 
cert. denied, 306 N.C. 556, 294 S.E.2d 370 
(1982); Diaz v. United States Textile Corp., 60 
N.C. App. 712, 299 S.E.2d 8438, cert. denied, 308 
N.C. 386, 302 S.E.2d 250 (1983); Adams v. 
Burlington Indus., Inc., 61 N.C. App. 258, 300 
S.E.2d 455 (1983); Poe v. Acme Bldrs., 69 N.C. 
App. 147, 316 S.E.2d 338, cert. denied, 311 N.C. 
762, 321 S.E.2d 143 (1984). 

While there need be no appreciable separa- 
tion in time between the accident and the 
resulting injury, there must be some unfore- 
seen or unusual event other than the bodily 
injury itself. Rhinehart v. Roberts Super Mkt., 
Inc.,. 271 N.C. 586, 157 S.E.2d 1 (1967); Norzis 
v. Kivettco, Inc., 58 N.C. App. 376, 293 S.E.2d 
594 (1982). 

An “accident” within the contemplation of 
this Chapter is an unusual and unexpected or 
fortuitous occurrence, there being no indication 
that the legislature intended to put upon the 
usual definition of this term any further refine- 
ments. Smith v. Cabarrus Creamery Co., 217 
N.C. 468, 8 S.E.2d 231 (1940). 

Unusualness and unexpectedness are the es- 
sence of an accident. Davis v. Raleigh Rental 
Center, 58 N.C. App. 118, 292 S.E.2d 763 
(1982). 

Or Involves a Result Produced by a For- 
tuitous Cause. — The term “accident” as used 
in the act has been defined as (1) an unlooked 
for and untoward event which is not expected 
or designed by the injured employee; (2) a 
result produced by a fortuitous cause. Harding 
v. Thomas’ & Howard:Co:, 256 N.C. 4275124 
S.E.2d 109 (1962); O’Mary v. Land Clearing 
Corp., 261 N.C. 508, 135 S.E.2d 193:(1964); 
Rhinehart v. Roberts Super Mkt., Inc., 271 N.C. 
586, 157 S.E.2d 1 (1967); Pulley v. Migrant & 
Seasonal Farm-Workers Ass'n, 30 N.C. App. 94, 
226 S.E.2d 227 (1976); Kennedy v. Martin Mari- 
etta Chems., 34 N.C. App. 177, 237 S.E.2d 542 
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(1977); Reams v. Burlington Indus., 42 N.C. 
App. 54, 255 S.E.2d 586 (1979); Norris v. 
Kivettco, Inc., 58 N.C. App. 376, 293 S.E.2d 594 
(1982); Bowles v. CTS of Asheville, Inc., 77 N.C. 
App. 547, 335 S.E.2d 502 (1985). 

Injury by accident is an injury produced by a 
fortuitous cause. Kennedy v. Martin Marietta 
Chems., 34. N.C. App. 177, 237 S.E.2d 542 
(1977: 

The term “accident,” under this Chapter, is 
an unlooked for and untoward event, and a 
result produced by a fortuitous cause. Davis v. 
Raleigh Rental Center, 58 N.C. App. 1138, 292 
S.E.2d 763 (1982). 

Injuries Which Are Natural and Proba- 
ble Result of Employment Are Not Com- 
pensable. — An injury, in order to be compens- 
able, must result from an accident, and injuries 
which are not the result of any fortuitous oc- 
currence, but are the natural and probable 
result of the employment, are not compensable. 
Smith v. Cabarrus Creamery Co., 217 N.C. 468, 
8 S.E.2d 231 (1940). 

An injury must involve more than the 
carrying on of the usual and customary 
duties in the usual way to justify an award of 
compensation. Davis v. Raleigh Rental Center, 
58 N.C. App. 1138, 292 S.E.2d 763 (1982). 

No matter how great the injury, if it is caused 
by an event that involves both an employee’s 
normal work routine and normal working con- 
ditions it will not be considered to have been 
caused by accident. Searsey v. Perry M. Alex- 
ander Constr. Co., 35 N.C. App. 78, 239 S.E.2d 
847, cert. denied, 294 N.C. 736, 244 S.E.2d 154 
(1978); King v. Exxon Co., 46 N.C. App. 750, 266 
S.E.2d 37 (1980). 

If the employee is performing his regular 
duties in the usual and customary manner, and 
is injured, there is no “accident” and the injury 
is not compensable. Porter v. Shelby Knit, Inc., 
46 N.C. App. 22, 264 S.E.2d 360 (1980). 

Accident involves the interruption of 
the work routine and the introduction 
thereby of unusual conditions likely to re- 
sult in unexpected consequences. Harding v. 
Thomas & Howard Co., 256 N.C. 427, 124 
S.E.2d 109 (1962); Pardue v. Blackburn Bros. 
Oil & Tire Co., 260 N.C. 418, 182 S.E.2d 747 
(1963); Lawrence v. Hatch Mill, 265 N.C. 329, 
144 S.E.2d 3 (1965); Gray v. Durham Transf. & 
Storage, Inc., 10 N.C. App. 668, 179 S.E.2d 883 
(1971); Southards v. Byrd Motor Lines, 11 N.C. 
App. 583, 181 S.E.2d 811 (1971); Bigelow v. Tire 
Sales Co., 12 N.C. App. 220, 182 S.H.2d 856 
(1971); Garmon v. Tridair Indus., Inc., 14 N.C. 
App.) 574),188 S.H:2d' 523 (1972); Dunton: v. 
Daniel Constr. Co., 19 N.C. App. 51, 198 S.E.2d 
8 (1973); Beamon v. Stop & Shop Grocery, 27 
N.C. App. 5538, 219 S.E.2d 508 (1975); Key v. 
Wagner Woodcraft, Inc., 33 N.C. App. 310, 235 
S.E.2d 254 (1977); Smith v. Burlington Indus., 
Ines635' N.G: App.-105, 239 SiH.2d.845 (1978); 
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Curtis v. Carolina Mechanical Sys., 36 N.C. 
App. 621, 244 S.E.2d 690 (1978); Gladson v. 
Piedmont Stores/Scotties Disct. Drug Store, 57 
N.C. App. 579, 292 S.E.2d 18, cert. denied, 306 
N.C. 556, 294 S.E.2d 370 (1982); Davis v. Ra- 
leigh Rental Center, 58 N.C. App. 113, 292 
S.E.2d 763 (1982); Norris v. Kivettco, Inc., 58 
N.C. App. 376, 293 S.E.2d 594 (1982); Adams v. 
Burlington Indus., Inc., 61 N.C. App. 258, 300 
S.E.2d 455 (1983); Poe v. Acme Bldrs., 69 N.C. 
App. 147, 316 S.E.2d 338, cert. denied, 311 N.C. 
762, 321 S.E.2d 143 (1984); Sanderson v. North- 
east Constr. Co., 77 N.C. App. 117, 334 S.E.2d 
392 (1985). 

Willful or Criminal Assault by Third Per- 
son. — Injuries resulting from an assault are 
caused by “accident* when, from the employee’s 
perspective, the assault was unexpected and 
was without design on her part. Hauser v. 
Advanced Plastiform, Inc., 1383 N.C. App. 378, 
DLA i 2deo4osGl go) 

Death by Gunshot. — Industrial Commis- 
sion did not err in concluding that plaintiffs 
were entitled to a presumption of compensabil- 
ity, where defendants failed to rebut the pre- 
sumption that the death of an employee who 
died from a gunshot wound was accidental and 
arose out of his employment. Horton v. Powell 
Plumbing & Heating of N.C., Inc., 1385 N.C. 
Appe2l1 pol9 S20 550i(1999). 

Plaintiff, who had been employed by 
defendant for five years in an office job 
before her work-related injury and who 
testified that she was not yet proficient in 
defendant’s filling department, was not per- 
forming her usual work routine at the time of 
accidental injury on her fifth day on the produc- 
tion line; thus, the commission’s conclusion 
that the plaintiff suffered an injury by accident 
was accordingly upheld. Church v. Baxter 
Travenol Labs., Inc., 104 N.C. App. 411, 409 
Dal 2da/ 1oyL99m)). 

Circumstances sufficient to constitute 
an interruption of a given work routine 
typically involve an undertaking by the em- 
ployee of duties not usual and customary. Poe v. 
Acme Bldrs., 69 N.C. App. 147, 316 S.E.2d 338, 
cert. denied, 311 N.C. 762, 321 S.EH.2d 143 
(1984). 

The assigning of an employee to a particular 
task where the work routine for the employee 
involves a variety of tasks does not necessarily 
constitute an interruption of the work. Poe v. 
Acme Bldrs., 69 N.C. App. 147, 316 S.B.2d 338, 
cert. denied, 311 N.C. 762, 321 S.E.2d 143 
(1984). 

An injury which occurs under normal 
work conditions is not considered an acci- 
dent arising out of employment, and work 
conditions may be considered normal despite 
the presence of changed circumstances. Trudell 
yv. Seven Lakes Heating & Air Conditioning Co., 
55 N.C. App. 89, 284 S.E.2d 538 (1981). 
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An injury which occurs under normal work 
conditions is not considered an accident arising 
out of employment. Poe v. Acme Bldrs., 69 N.C. 
App. 147, 316 S.E.2d 338, cert. denied, 311 N.C. 
762, 321 S.E.2d 143 (1984). 

Once an activity, even a strenuous or other- 
wise unusual activity, becomes a part of the 
employee’s normal work routine, an injury 
caused by such activity is not the result of an 
interruption of the work routine or otherwise 
an “injury by accident” under the Workers’ 
Compensation Act. Bowles v. CTS of Asheville, 
Inc., 77 N.C. App. 547, 335: S.Ei2d 5021(1985). 

No matter how great the injury, if it is caused 
by an event that involves both an employee’s 
normal work routine and normal working con- 
ditions it will not be considered to have been 
caused by an accident. Swindell v. Davis Boat 
Works, Inc., 78 N.C. App. 393, 337 S.E.2d 592 
(1985), cert. denied and appeal dismissed, 316 
N.C. 385, 342 S.E.2d 908 (1986). 

The Industrial Commission’s conclusion of 
law that plaintiff did not sustain a compensable 
injury was adequately supported by its finding 
that plaintiff’s back pain was not the result of 
any interruption of her normal work routine, in 
that plaintiff was doing her usual job in her 
usual and customary manner, and was not the 
result of any specific traumatic incident, in that 
plaintiff had experienced back pain over an 
extended period of time. Causby v. Bernhardt 
Furn. Co., 83 N.C. App. 650, 351 S.E.2d 106 
(1986). 

There must be some new circumstance 
not a part of usual work routine in order to 
find that an accident has occurred. Swindell v. 
Davis Boat Works, Inc., 78 N.C. App. 3938, 337 
S.E.2d 592 (1985), cert. denied and appeal 
dismissed, 316 N.C. 385, 342 S.E.2d 908 (1986). 

North Carolina Industrial Commission’s 
finding that pulling wire sometimes in awk- 
ward positions was a normal part of a workers’ 
compensation claimant’s job routine was not 
dispositive of whether the claimant’s injury was 
by accident under G.S. 97-2(6); the dispositive 


question was whether the totality of the condi- . 


tions under which the claimant worked at the 
time of the injury were “usual tasks in the 
usual way” expected of an electrician working 
for the employer. Griggs v. Eastern Omni Con- 
structors, 158 N.C. App. 480, 581 S.E.2d 138, 
2003 N.C. App. LEXIS 1187 (2008). 

Accident Must Have Had Origin in a 
Risk Connected with Employment. — To be 
compensable, the accident need not have been 
foreseen or expected, but after the event it must 
appear to have had its origin in a risk con- 
nected with the employment, and to have 
flowed from that source as a rational conse- 
quence. Pittman v. Twin City Laundry & Clean- 
ers, 61 N.C. App. 468, 300 S.E.2d 899 (1983). 

An accident has a reasonable relationship to 
the employment when it is the result of a risk or 


48 


CH. 97. WORKERS’ COMPENSATION ACT 


897-2 


hazard incident to the employment. Harless v. 
Flynn, 1 N.C. App. 448, 162 S.E.2d 47 (1968). 

And some risk inherent to the employ- 
ment must be a contributing proximate 
cause of the injury and the risk must be 
enhanced by the employment and must be one 
to which the worker would not have been 
equally exposed apart from the employment. 
Pittman v. Twin City Laundry & Cleaners, 61 
N.C. App. 468, 300 S.E.2d 899 (1983). 

There must be competent evidence to 
support the inference that the accident in 
question resulted in the injury com- 
plained of, i.e., some evidence that the acci- 
dent at least might have or could have produced 
the particular disability in question. Click v. 
Pilot Freight Carriers, Inc., 300 N.C. 164, 265 
S.E.2d 389 (1980). 

Death from injury by accident implies a 
result produced by a fortuitous cause. 
Slade v. Willis Hosiery Mills, 209 N.C. 823, 184 
S.E. 844 (1936); Hensley v. Farmers Fed’n 
Coop., 246 N.C. 274, 98 S.E.2d 289 (1957); 
Harding v. Thomas & Howard Co., 256 N.C. 
427, 124 S.E.2d 109 (1962); O’Mary v. Land 
Clearing Corp., 261 N.C. 508, 185 S.E.2d 193 
(1964); Jackson v. North Carolina State Hwy. 
Comm’n, 272 N.C. 697, 158 S.E.2d 865 (1968). 

Physical exertion may in and of itself be 
the precipitating cause of an injury by acci- 
dent within the meaning of this section. Hollar 
v. Montclair Furn. Co., 48 N.C. App. 489, 269 
S.E.2d 667 (1980). 

Evidence of the necessity of extreme exertion 
is sufficient to bring into an event causing an 
injury the necessary element of unusualness 
and unexpectedness from which accident may 
be inferred. Porter v. Shelby Knit, Inc., 46 N.C. 
App. 22, 264 $.E.2d 360 (1980). 

Extra exertion by the employee, resulting in 
injury, may qualify as an injury by accident. 
Jackson v. North Carolina State Hwy. Comm’n, 
272 N.C. 697, 158 S.E.2d 865 (1968). 

It is well-settled in this State that an extra or 
unusual degree of exertion by an employee 
while performing a job may constitute the un- 
foreseen or unusual event or condition neces- 
sary to make any resulting injury an injury “by 
accident.” Jackson v. Fayetteville Area Sys. of 
Transp., 88 N.C. App. 128, 362 S.E.2d 569 
(1987). 

Injury arising out of lifting objects in 
the ordinary course of an employee’s busi- 
ness is not caused by accident where such 
activity is performed in the ordinary manner, 
free from confining or otherwise exceptional 
conditions and surroundings. Beamon v. Stop & 
Shop Grocery, 27 N.C. App. 553, 219 S.E.2d 508 
(1975); Curtis v. Carolina Mechanical Sys., 36 
N.C. App. 621, 244 S.E.2d 690 (1978). 

Injury to Nurse Lifting Patient. — Where 
labor and delivery nurse injured herself while 
lifting the legs of a 263 pound woman in order 
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to facilitate delivery, the evidence did not sup- 
port the Industrial Commission’s denial of com- 
pensation based on the finding that plaintiff’s 
injuries “occurred while performing her usual 
employment duties in the usual way.” 
Calderwood v. Charlotte-Mecklenburg Hosp. 
Auth., 135 N.C. App. 112, 519 S.E.2d 61 (1999). 

Where employee was not engaged in his 
routine duties in his customary fashion at 
the time he sustained an injury to his back, the 
injury was accidental and compensable. Sand- 
erson v. Northeast Constr. Co., 77 N.C. App. 
117, 334 S.E.2d 392 (1985), decision prior to the 
1983 amendment to subdivision (6). 

Insufficient to Show that Activity 
Caused No Pain in Past. — It is insufficient 
as a matter of law to show only that in the past 
a regular activity caused no pain and that the 
same activity now causes pain; there must be a 
specific fortuitous event, rather than a gradual 
build-up of pain, in order to show injury by 
accident. Bowles v. CTS of Asheville, Inc., 77 
N.C. App. 547, 335 S.E.2d 502 (1985). 

Damage to heart tissue clearly precipi- 
tated or caused by “overexertion” constitutes an 
injury by accident. Weaver v. Swedish Imports 
Maintenance, Inc., 61 N.C. App. 662, 301 
S.E.2d 736 (1983). 

Death from Heart Disease. — Ordinarily a 
death from heart disease is not an injury by 
accident arising out of and in the course of the 
employment, nor an occupational disease, so as 
to be compensable. Bellamy v. Morace Steve- 
dormemCone 258; N:Cy 1327), 128) S.1.2d) 395 
(1962). 

Cardiac Arrhythmia. — Defendant pre- 
sented sufficient evidence to rebut the pre- 
sumption under Pickrell v. Motor Convoy, Inc., 
B220N, ©9636331368''S.E.2d 582 (1988), that 
decedent sustained an injury by accident, 
where the evidence indicated that there was 
nothing unusual about the route, the hours, or 
the amount or type of deliveries required of 
decedent on the day of his death, and that the 
cause of his death was cardiac arrhythmia, 
which was a sudden, fatal irregular heart beat, 
precipitated by the severe ischemic heart dis- 
ease, and where the autopsy revealed no evi- 
dence of trauma. Bason v. Kraft Food Serv., 
Inc., 140 N.C. App. 124, 535 S.E.2d 606, 2000 
N.C. App. LEXIS 1099 (2000). 

Heart Attack. — When one is carrying on 
his usual work in the usual way and suffers a 
heart attack, the injury does not arise by acci- 
dent out of and in the course of employment. 
Jackson v. North Carolina State Hwy. Comm’n., 
272 N.C. 697, 158 S.E.2d 865 (1968). 

Deaths from heart attacks which occur in the 
usual course of employment are not compens- 
able. Jackson v. North Carolina State Hwy 
Comm’n, 272 N.C. 697, 158 S.E.2d 865 (1968). 

Where an injury is caused by a heart attack, 
the plaintiff must show that it was precipitated 
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by some unusual or extraordinary exertion. 
Dillingham v. Yeargin Constr. Co., 82 N.C. App. 
684, 348 S.E.2d 143 (1986), rev'd on other 
grounds, 320 N.C. 499, 358 S.E.2d 380 (1987). 

Evidence that the room temperature in the 
nuclear power plant was 85 degrees and that 
the worker suffered heat exhaustion while 
wearing a radiation suit which inhibited his 
body’s ability to radiate heat unequivocally 
demonstrated that the worker was exposed to 
an increased risk of heat-related illness be- 
cause of his employment and that the worker’s 
subsequent cardiac arrest was a compensable 
“accident.” Dillingham v. Yeargin Constr. Co., 
320 N.C. 499, 358 S.E.2d 380, cert. denied, 320 
N.C. 639, 360 S.E.2d 84 (1987). 

Heart Attack Held to Be Accident. — 
Where decedent’s heart attack followed a pe- 
riod of unusually high exertion which was un- 
usual and not a normal part of his work rou- 
tine, there was competent evidence to support 
the findings that death was an accident within 
the meaning of the Workers’ Compensation Act. 
Wall v. North Hills Properties, Inc., 125 N.C. 
App. 357, 481 S.E.2d 303 (1997), cert. denied, 
346 N.C. 289, 487 S.E.2d 573 (1997). 

Death of a fireman from heart failure 
brought on by excitement and exhaustion 
in fighting a fire is not the result of an 
accident within the meaning of the Workers’ 
Compensation Act, heat, smoke, excitement, 
and physical exertion being the ordinary and 
expected incidents of the employment. Neely v. 
City of Statesville, 212 N.C. 365, 193 S.E. 664 
(1937). See also Lewter v. Abercrombie Enters., 
240 N.C. 399, 82 S.E.2d 410 (1954). 

Amendment to G.S. 97-53 by Session Laws 
1949, c. 1078, so as to make certain heart 
diseases compensable as occupational diseases 
when contracted by firemen was held unconsti- 
tutional in Duncan v. City of Charlotte, 234 
N.C. 86, 66 S.E.2d 22 (1951) and Davis v. City of 
Winston-Salem, 234 N.C. 95, 66 S.E.2d 28 
(1951). See 30 N.C.L. Rev. 98 (1951). 

Injury While Shifting Position. — Where 
plaintiff, a carpenter, was hired to perform a 
number of tasks connected with employer’s 
home improvement business, injury which oc- 
curred when he shifted his position while shin- 
gling a roof was deemed to have occurred under 
normal work conditions, and was not compens- 
able as an injury suffered as the result of an 
accident. Poe v. Acme Bldrs., 69 N.C. App. 147, 
316 S.E.2d 338, cert. denied, 311 N.C. 762, 321 
S.E.2d 1438 (1984). 

Rupture of Intervertebral Disc. — To 
sustain an award of compensation in ruptured 
or slipped disc cases, the injury to be classed as 
arising by accident must involve more than 
merely carrying on the usual and customary 
duties in the usual way. Harding v. Thomas & 
Howard Co., 256 N.C. 427, 124 S.E.2d 109 
(1962); Byrd v. Farmers Fed’n Coop., 260 N.C. 
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215, 132 S.E.2d 348 (1963); Lawrence v. Hatch 
Mill, 265 N.C. 329, 144 S.E.2d 3 (1965); Dunton 
v. Daniel Constr. Co., 19 N.C. App. 51, 198 
S.E.2d 8 (1973); Pulley v. Migrant & Seasonal 
Farm-Workers Ass’n, 30 N.C. App. 94, 226 
S.E.2d 227 (1976); Key v. Wagner Woodcraft, 
Inc., 33 N.C. App. 310, 235 S.E.2d 254 (1977). 

An injury to the back from a herniated disc 
does not arise by accident if the employee at the 
time is merely carrying on his usual and cus- 
tomary duties in the usual way. Byrd v. Farm- 
ers Fed’n Coop., 260 N.C. 215, 1382 S.E.2d 348 
(1963). 

Degenerative disc condition which is a 
gradual deterioration occurring over the years 
is excluded from the definition of “accident.” 
Griffitts v. Thomasville Furn. Co., 65 N.C. App. 
369, 309 S.E.2d 277 (1983), cert. denied, 310 
N.C. 477, 312 S.E.2d 884 (1984). 

Back Injury. — A back injury or hernia 
suffered by an employee does not arise by 
accident if the employee at the time was merely 
carrying out his usual and customary duties in 
the usual way. Lawrence v. Hatch Mill, 265 
N.C. 329, 144 S\.2d 3 (1965). 

Back Injury Resulting from Specific 
Traumatic Incident at Cognizable Time. — 
Where a 57-year-old woman, who performed 
secretarial tasks for her employer, suffered 
back pain the day after she helped carry a 
heavy, unwieldy spotlight up a flight of steps 
while walking backwards and bending over at 
the waist, and where the activity was not 
within her normal work routine, the claimant’s 
injury resulted from a specific traumatic inci- 
dent that occurred at a cognizable time. Beam 
v. Floyd’s Creek Baptist Church, 99 N.C. App. 
767, 394 S.E.2d 191 (1990). 

Specific Traumatic Incidents. — A specific 
traumatic incident need not involve unusual 
conditions or a departure from the claimant’s 
normal work routine. Lettley v. Trash Removal 
Serv., 91 N.C. App. 625, 372 S.E.2d 747 (1988). 

Back injuries that occur gradually, over long 
periods of time, are not specific traumatic inci- 
dents; however, events which occur contempo- 
raneously, during a cognizable time period, and 
which cause a back injury, do fit the definition 
intended by the legislature. Richards v. Town of 
Valdese, 92 N.C. App. 222, 374 S.E.2d 116 
(1988), cert. denied, 324 N.C. 337, 378 S.E.2d 
MOO GLISO): 

A “specific traumatic incident” could occur 
during a “cognizable time” of two hours but in 
every case there must be evidence of proximate 
cause between the “specific traumatic incident” 
and the injury. Livingston v. James C. Fields & 
Co., 93 N.C. App. 336, 377 S.E.2d 788 (1989). 

“Specific traumatic incident” amend- 
ment to subdivision (6) was intended to 
supplement the law related to back injuries, 
not to supplant it. The effect of the amendment 
was to eliminate the need to show an external 
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cause or unusual conditions in order for a 
worker to receive compensation for a back in- 
jury. Instead, what may be shown is that the 
back injury arose in the course of the employ- 
ment and that the injury was “the direct result 
of a specific traumatic incident of the work 
assigned.” Caskie v. R.M. Butler & Co., 85 N.C. 
App. 266, 354 S.E.2d 242 (1987). 

The 1983 amendment to subdivision (6) re- 
laxes the requirement that there be some un- 
usual circumstance that accompanies a back 
injury. Richards v. Town of Valdese, 92 N.C. 
App. 222, 374 S.E.2d 116 (1988), cert. denied, 
324.N.C..33%, 378s Ee2de 799K L9son 

Back injuries that occur gradually, over long 
periods of time, are not specific traumatic inci- 
dents; however, events which occur contempo- 
raneously, during a cognizable time period, and 
which cause a back injury, do fit the definition 
intended by the legislature. Glynn v. Pepcom 
Indus., Inc., 122 N.C. App. 348, 469 S.E.2d 588 
(1996). 

The onset of pain is not a “specific trau- 
matic incident” that will determine whether 
compensation for a back injury will be allowed 
pursuant to the act; rather, pain is as a general 
rule the result of a “specific traumatic inci- 
dent.” Roach v. Lupoli Constr. Co., 88 N.C. App. 
271,-362)S1E2d182310987): 

Injury to Back Must Be Causally Re- 
lated. — Even if a specific traumatic incident 
occurs to constitute a compensable “injury by 
accident” there must be a “disabling physical 
injury to the back arising out of and causally 
related to such incident.” Lettley v. Trash Re- 
moval Serv., 91 N.C. App. 625, 372 S.E.2d 747 
(1988). 

Back Injury and Pain Need Not Occur 
Simultaneously. — Just because claimant felt 
pain for the first time hours after he allegedly 
injured his back did not mean that the “specific 
traumatic incident” could not have occurred 
when he said it did. Logic dictates that injury 
and pain do not have to occur simultaneously 
for claimant to establish that he sustained a 
compensable injury. Roach v. Lupoli Constr. 
Co., 88 N.C. App. 271, 362 S.E.2d 823 (1987). 

Evidence Supported Finding of Back In- 
jury. — Based on evidence that repeated lifting 
of cases of cigarettes, coupled with twisting and 
contorting in a cramped area to reach in behind 
and on top of cigarette display rack, was not 
part of plaintiff’s job routine, and the commis- 
sion’s finding that plaintiff had never per- 
formed as much repetitious lifting and stacking 
of cases on a single day as she did on the date of 
her back injury, under existing case law, with- 
out deciding the issue of specific traumatic 
incident, the commission should have con- 
cluded that plaintiff’s back injury was an injury 
by accident arising out of and in the course of 
employment, thereby qualifying as a compens- 
able injury under the first sentence of subdivi- 
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sion (6). Caskie v. R.M. Butler & Co., 85 N.C. 
App. 266, 354 S.E.2d 242 (1987). 

Where volunteer fireman could point to a 
series of contemporaneous events which could 
have caused his back injury, it was error for the 
commission to conclude as a matter of law that 
employee suffered no injury as a result of a 
specific traumatic injury. Richards v. Town of 
Valdese, 92 N.C. App. 222, 374 S.E.2d 116 
(1988), cert. denied, 324 N.C. 337, 378 S.E.2d 
Hoo (1989): 

Evidence Insufficient to Find Back In- 
jury. — Where plaintiff injured her back dur- 
ing her previous employment, was treated for 
back pain over a period of time, and the pain 
which plaintiff experienced during her employ- 
ment with defendant was in the same area of 
her back that had been injured during plain- 
tiff’s prior employment, there was competent 
evidence to support the Commission’s findings 
and conclusion that plaintiff’s back condition 
was neither caused by nor aggravated by an 
injury, by accident or by specific traumatic 
incident at her new employment. Thompson v. 
Tyson Foods, Inc., 119 N.C. App. 411, 458 
S.E.2d 746 (1995). 

Employer’s Knowledge of Earlier Injury 
Did Not Make Injury Compensable. — 
Finding of the Commission that plaintiff’s back 
injury was not accidental, in that the evidence 
failed to disclose an interruption of plaintiff’s 
normal work routine, which involved the regu- 
lar and repetitive lifting, albeit without usage 
of his left hand, was supported by the evidence, 
despite plaintiff’s argument that because his 
employer knew of disability certificate given 
him by his physician following an earlier hand 
injury but nonetheless assigned him duties 
which involved lifting heavy objects, the injury 
occurred as a matter of law outside his normal 
work routine. Pittman v. Inco, Inc., 78 N.C. 
App. 134, 336 S.E.2d 637 (1985), cert. denied, 
315 N.C. 589, 341 S.E.2d 28 (1986). 

Death by violent means is prima facie 
evidence of death by accident. McGill v. 
Town of Lumberton, 215 N.C. 752, 3 S.E.2d 324 
Gi939); 

The burden of proving suicide is upon 
the party seeking to establish it. McGill v. 
Town of Lumberton, 215 N.C. 752, 3 S.E.2d 324 
(1989). 

Employee Found Dead or Injured at His 
Place of Employment. — Deceased was re- 
quired to report to work before daylight. On the 
particular morning in question, he was told to 
return later in the day. At daylight he was 
found in a dying condition at the base of an 
unlighted platform on defendant’s premises. 
Deceased had to cross the platform to leave the 
premises. It was held that there was sufficient 
evidence to sustain the finding that the acci- 
dent arose out of deceased’s employment. Mor- 
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gan v. Cleveland Cloth Mills, 207 N.C. 317, 177 
S.E. 165 (1934). 

Where claimants’ evidence tended to show 
that deceased was employed as chief of police of 
defendant municipality and that deceased died 
as a result of a shot from a pistol while he was 
in office, proof of death by violence raised a 
presumption of accidental death, casting the 
burden of going forward with the evidence upon 
the employer and insurance carrier to show 
that deceased killed himself; and claimants’ 
evidence was sufficient to support the finding of 
the Industrial Commission that death resulted 
from an accident arising out of and in the 
course of the employment. McGill v. Town of 
Lumberton, 218 N.C. 586, 11 S.E.2d 873 (1940). 

Evidence tending to show that deceased came 
to his death as a result of a pistol wound while 
at a place where he had a right to be in the 
course of his employment, without evidence 
that he was authorized to keep a pistol or to use 
it in the business of the employer, was insuffi- 
cient to support an award of compensation on 
the ground that in the absence of a showing of 
suicide it would be presumed that the death 
resulted from an accident, since, even so, there 
was neither presumption nor evidence to sup- 
port the necessary basis for compensation that 
the accident arose out of the employment. 
Bolling v. Belk-White Co., 228 N.C. 749, 46 
S.E.2d 838 (1948). 

Intentional Injurious Acts Excluded. — 
The qualifications that an accident cannot be 
expected or designed operate narrowly to ex- 
clude intentional injurious acts. Searsey v. 
Perry M. Alexander Constr. Co., 35 N.C. App. 
78, 239 S.E.2d 847, cert. denied, 294 N.C. 736, 
244 $.E.2d 154 (1978). 

Injury Resulting from Fellow Employ- 
ees’ Negligence. — An injury suffered by an 
employee while engaged in his master’s busi- 
ness within the scope of his employment prox- 
imately resulting from the negligence of fellow 
employees is, as to the employee, an “accident” 
arising out of and in the course of his employ- 
ment. Harless v. Flynn, 1 N.C. App. 448, 162 
S.E.2d 47 (1968). 

Acts of negligence of the employee do not 
bar compensation for an original injury arising 
out of and in the course of employment. Starr v. 
Charlotte Paper Co., 8 N.C. App. 604, 175 
S.E.2d 342 (1970); Bartlett v. Duke Univ., 17 
N.C. App. 598, 195 S.E.2d 371, rev'd on other 
grounds, 284 N.C. 230, 200 S.E.2d 193 (1973). 

Injury by Accident Distinguished from 
Occupational Disease. — An injury by acci- 
dent, as that term is ordinarily understood, is 
distinguished from an occupational disease in 
that the former rises from a definite event, the 
time and place of which can be fixed, while the 
latter develops gradually over a long period of 
time. Henry v. Lawrence Leather Co., 234 N.C. 
126, 66 S.E.2d 693 (1951). 
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Accident Held Compensable. — North 
Carolina Industrial Commission did not err in 
determining that the employee was injured as a 
result of a compensable accident arising out of 
and in the course of the employee’s employ- 
ment, rather than as a result of an idiopathic 
condition independent of the employee’s em- 
ployment, where there was contradictory evi- 
dence as to whether the employee had a sei- 
zure, there were no witnesses to the fall, and 
there was evidence that being atop a ladder 
was dangerous. Rackley v. Coastal Painting, 
153 N.C. App. 469, 570 S.E.2d 121, 2002 N.C. 
App. LEXIS 1186 (2002). 

Determination by the North Carolina Indus- 
trial Commission’s that the employee’s work- 
related injury was compensable was supported 
by competent evidence and in accordance with 
applicable law; the employee was asked to do 
the weaving for the three days while the 
weaver was on vacation, the bobbins weighed 
between 20 and 22 pounds, and lifting was not 
a regular part of the employee’s job. Moose v. 
Hexcel-Schwebel, 163 N.C. App. 177, 592 
S.E.2d 615, 2004 N.C. App. LEXIS 309 (2004). 


VI. ARISING OUT OF AND IN THE 
COURSE OF EMPLOYMENT. 


A. In General. 


“Out of and in the Course of” Construed. 
— An accident arises out of and in the course of 
the employment when it occurs while the em- 
ployee is engaged in some activity or duty 
which he is authorized to undertake and which 
is calculated to further, directly or indirectly, 
the employer’s business. Perry v. American 
Bakeries Co., 262 N.C. 272, 1386 S.E.2d 643 
(1964); Bryan v. First Free Will Baptist Church, 
267 N.C. 111, 147 $.E.2d 633 (1966); Clark v. 
Burton Lines, 272 N.C. 433, 158 S.E.2d 569 
(1968); Martin v. Georgia-Pacific Corp., 5 N.C. 
App. 37, 167 S.E.2d 790 (1969); Martin v. 
Bonclarken Ass’y, 296 N.C. 540, 251 S.E.2d 403 
(1979); Long v. Asphalt Paving Co., 47 N.C. 
App. 564, 268 S.E.2d 1 (1980); Hoyle v. 
Isenhour Brick & Tile Co., 306 N.C. 248, 293 
S.E.2d 196 (1982); Powers v. Lady’s Funeral 
Home, 306 N.C. 728, 295 S.E.2d 473 (1982). 

The words “out of” refer to the origin or cause 
of the accident. The words “in the course of” 
refer to the time, place, and circumstances 
under which an accident occurs. Ridout v. 
Rose’s 5-10-25¢ Stores, 205 N.C. 428, 171 S.E. 
642 (1933); Plemmons v. White’s Serv., 213 N.C. 
148, 195 S.E. 370 (1938); Wilson v. Town of 
Mooresvillen* 227 wN/C16-2835 122 9S. H2d 7907 
(1942); Brown v. Carolina Aluminum Co., 224 
N.C. 766, 32 S.E.2d 320 (1944); Taylor v. Town 
of Wake Forest, 228 N.C. 346, 45 S.E.2d 387 
(1947); Withers v. Black, 230 N.C. 428, 53 
S.E.2d 668 (1949); Matthews v. Carolina Std. 
Corp., 232 N.C. 229, 60 S.E.2d 93 (1950); Berry 
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¥./ Coloniab. Furn.s Cos 232 N.C.2303; 60'S. En2d 
97 (1950); Bell v. Dewey Bros., 236 N.C. 280, 72 
S.E.2d 680 (1952); Sweatt v. Rutherford County 
Bdivof Educeic2387 N:. Can.6b3m7snS betdaree 
(1953); Lewter v. Abercrombie Enters., 240 N.C. 
399, 82 S.E.2d 410 (1954); Zimmerman v. Eliz- 
abeth City Freezer Locker, 244 N.C. 628, 94 
S.E.2d 813 (1956); Hardy v. Small, 246 N.C. 
581, 99 S.E.2d 862 (1957); Sandy v. Stackhouse, 
Inc., 258 N.C. 194, 128 S.E.2d 218 (1962); Bass 
v. Mecklenburg County, 258 N.C. 226, 128 
S.E.2d 570 (1962); Cole v. Guilford County, 259 
N.C. 724, 1381 S.E.2d 308 (1963); Bryan v. First 
Free Will Baptist Church, 267 N.C. 111, 147 
S.E.2d 633 (1966); Clark v. Burton Lines, 272 
N.C. 433, 158 S.E.2d 569 (1968); Robinson v. 
North Carolina State Hwy. Comm’n, 13 N.C. 
App. 208, 185 S.E.2d 333 (1971); Enroughty v. 
Black Indus., Inc., 138 N.C. App. 400, 185 S.E.2d 
597, cert. denied, 280 N.C. 721, 186 S.E.2d 923 
(1972); Battle v. Bryant Elec. Co., 15 N.C. App. 
246, 189 S.E.2d 788, cert. denied, 281 N.C. 755, 
191 S.E.2d 353 (1972); Lee v. FM. Henderson & 
Assocs., 17 N.C. App. 475, 195 S.E.2d 48, aff'd, 
284 N.C. 126, 200 S.E.2d 32 (1973); Bartlett v. 
Duke Univ., 17 N.C. App. 598, 195 S.E.2d 371, 
revd on other grounds, 284 N.C. 230, 200 
S.E.2d 193 (1973); Watkins v. City of Wilming- 
ton, 2902 N.@, 276) 2257 3.6.20" 07 ao oe 
Goldston v. Goldston Concrete Works, Inc., 29 
N.C. App. 717, 225 S.E.2d 332, cert. denied, 290 
N.C. 660, 228 S.E.2d 452 (1976); Gallimore v. 
Marilyn’s Shoes, 292 N.C. 399, 233 S.E.2d 529 
(1977); Barham v. Food World, Inc., 300 N.C. 
329, 266 S.E.2d 676, rehearing denied, 300 
N.C. 562, 270 S.E.2d 105 (1980); Hoyle v. 
Isenhour Brick & Tile Co., 306 N.C. 248, 293 
S.E.2d 196 (1982); Pittman v. Twin City Laun- 
dry & Cleaners, 61 N.C. App. 468, 300 S.E.2d 
899 (1983). 

An accident occurring during the 
course of employment does not ipso facto 
arise out of it. Robbins v. Nicholson, 281 N.C. 
234, 188 S.E.2d 350 (1972); Watkins v. City of 
Wilmington, 290 N.C... 276, 225 S.Ei2de577 
(1976); Smith v. Dacotah Cotton Mills, Inc., 31 
N.C. App. 687, 230 S.E.2d 772 (1976). 

As the phrases “arising out of” and “in 
the course of” are not synonymous; they 
involve two ideas and impose a double condi- 
tion, both of which must be satisfied in order to 
bring a case within the act. Sweatt v. Ruther- 
ford County Bdsof Hducje237 NiGmGaank75 
S.E.2d 738 (1953); Robbins v. Nicholson, 281 
N.Co 234,,)188>.S.E:2d1350 (1972). Battleay 
Bryant Elec. Co., 15 N.C. App. 246, 189 S.E.2d 
788, cert. denied, 281 N.C. 755, 191 S.E.2d 353 
(1972); Gallimore v. Marilyn’s Shoes, 292 N.C. 
399) 2338: Sib. 2d 529% G977)24 Martinway 
Bonclarken Ass’y, 296 N.C. 540, 251 S.E.2d 403 
(1979); Barham v. Food World, Inc., 300 N.C. 
329, 266 S.E.2d 676, rehearing denied, 300 
N.C. 562, 270 S.E.2d 105 (1980); Brown v. Jim 
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Brown's Serv. Station, 45 N.C. App. 255, 262 
S.E.2d 700 (1980); Hoyle v. Isenhour Brick & 
Tile Co., 306 N.C. 248, 293 S.E.2d 196 (1982); 
Powers v. Lady’s Funeral Home, 57 N.C. App. 
25, 290 S.E.2d 720, rev’d on other grounds, 306 
NeG. 728,295 S.E.2d 473 (1982). 

To be compensable under the act an injury 
must arise out of and be received in the course 
of employment. Two ideas are involved here. 
The words “in the course of” refer to the time, 
place, and circumstances surrounding the acci- 
dent, while the words “arising out of” have 
reference to the causal connection between the 
injury and the employment. Davis v. North 
State Veneer Corp., 200 N.C. 263, 156 S.E. 859 
(1931); Parrish v. Armour & Co., 200 N.C. 654, 
158 S.E. 188 (1931); Walker v. Wilkins, Inc., 212 
N.C. 627, 194 S.E. 89 (1937); McGill v. Town of 
Lumberton, 215 N.C. 752, 3 S.E.2d 324 (1939); 
Matthews v. Carolina Std. Corp., 232 N.C. 229, 
60 S.E.2d 93 (1950); Harless v. Flynn, 1 N.C. 
App. 448, 162 S.E.2d 47 (1968); Forsythe v. 
INCO, 95 N.C. App. 742, 384 S.E.2d 30 (1989). 

The phrase “arising out of and in the course 
of employment” encompasses two separate and 
distinct concepts — “out of” and “in the course 
of” — both of which must be satisfied in order 
for particular injuries to be compensable under 
the act. Harless v. Flynn, 1 N.C. App. 448, 162 
S.E.2d 47 (1968); Murray v. Biggerstaff, 81 N.C. 
App. 377, 344 S.E.2d 550, cert. denied, 318 N.C. 
696, 350 S.E.2d 858 (1986). 

The term “arising out of” refers to the origin 
of the injury or the causal connection of the 
injury to the employment, while the term “in 
the course of” refers to the time, place and 
circumstances under which the injury occurred. 
Schmoyer v. Church of Jesus Christ of Latter 
Day Saints, 81 N.C. App. 140, 348 S.E.2d 551, 
cert. denied, 318 N.C. 417, 349 S.E.2d 600 
(1986). 

But They Are Not Applied Entirely Inde- 
pendently. — In practice, the “course of em- 
ployment” and “arising out of employment” 
tests are not, and should not be, applied en- 
tirely independently; they are both parts of a 
single test of work-connection, and therefore 
deficiencies in the strength of one factor are 
sometimes allowed to be made up by strengths 
in the other. Lee v. FM. Henderson & Assocs., 
284 N.C. 126, 200 S.E.2d 32 (1973); Watkins v. 
City of Wilmington, 290 N.C. 276, 225 S.E.2d 
D1 976). 

Deficiencies in One Factor May Be Made 
Up by the Other. — Since the terms of the 
Workers’ Compensation Act should be liberally 
construed in favor of compensation, deficiencies 
in one factor are sometimes allowed to be made 
up by strength in the other. Hoyle v. Isenhour 
Brick & Tile Co., 306 N.C. 248, 293 S.E.2d 196 
1982). 

Natural Consequences of Primary In- 
jury Arising Out of and in Course of Em- 
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ployment. — When the primary injury is 
shown to have arisen out of and in the course of 
employment, every natural consequence that 
flows from the injury likewise arises out of the 
employment, unless it is the result of an inde- 
pendent intervening cause attributable to 
claimant’s own intentional conduct. Thus, a 
subsequent injury, whether an aggravation of 
the original injury or a new and distinct injury, 
is compensable if it is the direct and natural 
result of a compensable primary injury. Starr v. 
Charlotte Paper Co., 8 N.C. App. 604, 175 
S.E.2d 342 (1970). 

Mixed Question of Law and Fact. — 
Whether an injury by accident arises out of and 
in the course of the employment is a mixed 
question of law and of fact. Hardy v. Small, 246 
Ni@e58i) 99) 5. bi2dt 86201957): BryancwsHinse 
Free Will Baptist Church, 267 N.C. 111, 147 
S.E.2d 633 (1966); Enroughty v. Black Indus., 
Ine, 3 Ni CyApp. 400M 1S59S he 202507, cert. 
denied, 280 N.C. 721, 186 S.E.2d 923 (1972); 
Lee v. F.M. Henderson & Assocs., 17 N.C. App. 
475, 195 S.E.2d 48, aff'd, 284 N.C. 126, 200 
S.E.2d 32 (1973); Goldston v. Goldston Concrete 
Workesince29 IN. CAppa (7.22505) be 2d) 32) 
cert. denied, 290 N.C. 660, 228 S.E.2d 452 
(1976); Long v. Asphalt Paving Co., 47 N.C. 
App. 564, 268 S.E.2d 1 (1980); Schmoyer v. 
Church of Jesus Christ of Latter Day Saints, 81 
N.C. App. 140, 343 S.E.2d 551, cert. denied, 318 
N.C. 417, 349 S.E.2d 600 (1986); Pittman v. 
International Paper Co., 132 N.C. App. 151, 510 
S.E.2d 705, 1999 N.C. App. LEXIS 92 (1999), 
cert. denied, 350 N.C. 310, 534 S.E.2d 596 
(1999)s, atid 635 lpeNoCar4 2.519 eSshe2dG 524 


(1999). 
Conclusive Effect of Commission’s Find- 
ings. — Whether an employee sustained an 


injury by accident arising out of and in the 
course of his employment with the defendant 
employer resulting in his death is a mixed 
question of law and fact, and the finding of the 
Commission as to the factual portion is conclu- 
sive if supported by any competent evidence. 
McManus v. Chick Haven Farms, 4 N.C. App. 
177, 166 S.K.2d 526 (1969). 

The issue of whether a particular accident 
arises out of and in the course of employment is 
a mixed question of fact and law, and appellate 
review is limited on appeal to the question of 
whether the findings and conclusions are sup- 
ported by competent evidence. Hoyle v. 
Isenhour Brick & Tile Co., 306 N.C. 248, 293 
S.E.2d 196 (1982). 

Whether an injury arose out of and in the 
course of employment is a mixed question of 
fact and law, and where there is evidence to 
support the Commission’s findings, the appel- 
late court is bound by them. Hemric v. Reed & 
Prince Mfg. Co., 54 N.C. App. 314, 283 S.E.2d 
436 (1981), cert. denied, 304 N.C. 726, 288 
S.E.2d 806 (1982); Hoffman v. Ryder Truck 
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Lines, 306 N.C. 502, 293 S.E.2d 807 (1982). 

Injury While Performing Task Which 
Was Not Part of Job. — Where it was not a 
part of the plaintiff’s job to clean tote tank, the 
tote tank was not supposed to be cleaned and 
the cleaning of it did not further the business of 
the employer, the Industrial Commission was 
correct in concluding that plaintiff was “not 
about his work” when he was overcome by 
fumes while cleaning the tote tank. Parker v. 
Burlington Indus., Inc., 78 N.C. App. 517, 337 
S.E.2d 589 (1985). 

Where the employer did not own or control 
the public street on which plaintiff was injured, 
where plaintiff was not performing any duties 
for employer at the time of the injury and was 
not exposed to any greater danger than that of 
the public generally, plaintiff did not suffer an 
injury arising out of and in the course of his 
employment. Royster v. Culp, Inc., 343 N.C. 
279, 470 S.E.2d 30 (1996). 

Cocktail waitress’s injuries sustained 
when she tried to escape from a guest of 
the resort who had kidnapped and sexually 
assaulted her, arose out of and in the course of 
her employment, even though the attack oc- 
curred after the employee’s workday ended 
when she stopped on a resort road to assist the 
guest, who she assumed had car trouble. 
Culpepper v. Fairfield Sapphire Valley, 93 N.C. 
Appe24253 (iis. Be2di(17.sall d.325sNi CG. 102; 
386 S.E.2d 174 (1989). 

If employee does something which he is 
not specifically ordered not to do by a then 
present superior and the thing he does furthers 
the business of the employer although it is not 
a part of the employee’s job, an injury sustained 
by accident while he is so performing is in the 
course of employment. This has been character- 
ized as “being about his work.” Parker v. Burl- 
ineton? Indust, sine, W7SeN:CasAppy 5171337 
S.E.2d 589 (1985). 

A volunteer fireman, who is injured by 
the negligence of a fellow volunteer fire- 
man, at a time when both are acting in the 
course and scope of their duties, is barred from 
pursuing a negligence action against the fellow 
fireman. Hix v. Jenkins, 118 N.C. App. 108, 453 
S.E:2d 551:(1995). 

Insect Stings. — To be compensable, an 
insect sting must be an injury by accident 
which arose out of and in the course of plain- 
tiffs employment. Minter v. Osborne Co., 127 
N.C. App. 184, 487 S.E.2d 835 (1997), cert. 
denied, 347 N.C. 401, 494 S.E.2d 415 (1997). 

The increased risk test is the appropriate test 
for ascertaining whether an employee’s injuries 
from an insect sting arose out of his employ- 
ment. Minter v. Osborne Co., 127 N.C. App. 
134, 487 S.E.2d 835 (1997), cert. denied, 347 
N.C. 401, 494 S.E.2d 415 (1997). 

Where plaintiff failed to show that he was at 
an increased risk of being stung than a member 
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of the general public, the sting was not an 
accident or an injury arising out of the employ- 
ment. Minter v. Osborne Co., 127 N.C. App. 
134, 487 S.E.2d 835 (1997), cert. denied, 347 
N.C. 401, 494 S.B.2d 415 °(1997). 

Injury Suffered in the Course of Em- 
ployment. — In-home caregiver was injured in 
the course of her employment and her injuries 
arose out of her employment when the 
caregiver fell from a tree in her client’s yard 
while picking a pear for her and the client to 
eat; thus her injury was compensable under 
G.S. 97-2(6). McGrady v. Olsten Corp., 159 N.C. 
App. 643; 583° S:Ei2d 371," 2008 “(N'C..Anp: 
LEXIS 1520 (2003). 


B. Arising Out of. 


“Arising out of” relates to the origin or 
cause of the accident. Taylor v. Twin City 
Club, 260. N.C; 435, 182 S.E:2ds865; 1964) 
Robbins v. Nicholson, 10 N.C. App. 421, 179 
S.E.2d 183 (1971), rev'd on other grounds, 281 
N.C. 234, 188 S.E.2d 350 (1972); Robbins v. 
Nicholson, 281 N.C. 234, 188 S.E.2d 350 (1972); 
Battle v. Bryant Elec. Co., 15 N.C. App. 246, 
189 S.E.2d 788, cert. denied, 281 N.C. 755, 191 
S.E.2d 353 (1972); Strickland v. King, 32 N.C. 
App. 222, 231 S.E.2d 1938, revd on other 
grounds, 293.N.C, 731, 239'S.Bi2d243;G9 4G; 
Powers v. Lady’s Funeral Home, 57 N.C. App. 
25, 290 S.E.2d 720, rev'd on other grounds, 306 
N.C; 728, 295°S.E:2d 473 (1982). 

The phrase “arising out of” has reference to 
the origin or cause of the accident. But this is 
not to say that the accident must have been 
caused by the employment. Harless v. Flynn, 1 
N.C. App. 448, 162 S.E.2d 47 (1968). 

The term “arising out of” refers to the origin 
or causal connection of the accidental injury to 
the employment. For an accident to “arise out 
of” an employment, there must be some causal 
connection between the employment and the 
injury. Bare v. Wayne Poultry Co., 70 N.C. App. 
88, 318 S.E.2d 534 (1984), cert. denied, 312 
N.C. 796, 325 S.E.2d 484 (1985). 

Rule of Causal Relation Enunciated. — 
An injury to be compensable must be shown to 
have resulted from an accident arising out of 
and in the course of the employment. This 
principle has come to be known and referred to 
as the rule of causal relation, 1.e., that injury to 
be compensable must spring from the employ- 
ment. This rule of causal relation is the very 
sheet anchor of the Workers’ Compensation Act. 
It has kept the act within the limits of its 
intended scope — that of providing compensa- 
tion benefits for industrial injuries, rather than 
branching out into the field of general health 
insurance benefits. Duncan v. City of Charlotte, 
234 N.C. 86, 66 S.E.2d 22 (1951); Perry v. 
American Bakeries Co., 262 N.C. 272, 136 
S.E.2d 643 (1964). 
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The requirement that an injury to be com- 
pensable must be shown to have resulted from 
an accident arising out of and in the course of 
the employment is known and referred to as the 
“rule of causal relation.” Bryan v. First Free 
Will Baptist Church, 267 N.C. 111, 147 S.E.2d 
633 (1966). 

The rule of causal relation is the very sheet 
anchor of the Workers’ Compensation Act, and 
prevents the act from being a general health 
and insurance benefit act. Bryan v. First Free 
Will Baptist Church, 267 N.C. 111, 147 S.E.2d 
633 (1966). 

There Must Be a Causal Connection Be- 
tween Employment and Injury. — The acci- 
dent “arises out of” the employment when it 
occurs in the course of the employment and is 
the result of a risk involved therein or incident 
thereto, or to the conditions under which it is 
required to be performed. There must be some 
causal connection between the employment and 
the injury. Bolling v. Belk-White Co., 228 N.C. 
749, 46 S.E.2d 838 (1948); Perry v. American 
Bakeries .Co., 262 N.C. 272, 136 S.E.2d 643 
(1964); Lee v. FM. Henderson & Assocs., 284 
Ne@. 266200 S:E.2d 32 (1973): 

An injury “arises out of” the employment 
when it occurs in the course of the employment 
and is a natural and probable consequence or 
incident of it, so that there is some causal 
relation between the accident and the perfor- 
mance of some service of the employment. 
Rewis v. New York Like Ins. Co, 226 N.C. 325, 
38 S.E.2d 97 (1946); Withers v. Black, 230 N.C. 
428, 53 S.E.2d 668 (1949); Taylor v. Twin City 
Club, 260 N.C. 435, 132 S.E.2d 865 (1963); 
Watkins v. City of Wilmington, 290 N.C. 276, 
225 S.E.2d 577 (1976). 

There must be some causal relation between 
the employment and the injury. Bass v. Meck- 
lenburg County, 258 N.C. 226, 128 S.E.2d 570 
(1962); Taylor v. Twin City Club, 260 N.C. 435, 
132 S.E.2d 865 (1963); Harless v. Flynn, 1 N.C. 
App. 448, 162 S.E.2d 47 (1968); Stubblefield v. 
Watson Elec. Constr. Co., 277 N.C. 444, 177 
S.E.2d 882 (1970); Robbins v. Nicholson, 10 
N.C. App. 421, 179 S.E.2d 183 (1971), rev'd on 
other grounds, 281 N.C. 234, 188 S.E.2d 350 
(1972); Watkins v. City of Wilmington, 290 N.C. 
276, 225 S.E.2d 577 (1976); Gallimore v. Mari- 
lyn’s Shoes, 30 N.C. App. 628, 228 S.H.2d 39 
(1976), rev'd on other grounds, 292 N.C. 399, 
233 S.E.2d 529 (1977); Hensley v. Caswell Ac- 
tion Comm., Inc., 35 N.C. App. 544, 241 S.E.2d 
852 (1978), rev'd on other grounds, 296 N.C. 
Depo SH 2dv899501979);. Rittmanty,, Twin 
City Laundry & Cleaners, 61 N.C. App. 468, 
300 S.E.2d 899 (1983). 

For an accident to arise out of the employ- 
ment there must be some causal connection 
between the injury and the employment. When 
an injury cannot fairly be traced to the employ- 
ment as a contributing proximate cause, or if it 
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comes from a hazard to which the employee 
would have been equally exposed apart from 
the employment, or from the hazard common to 
others, it does not arise out of the employment. 
In such a situation the fact that the injury 
occurred on the employer’s premises is imma- 
terial. Cole v. Guilford County, 259 N.C. 724, 
131 S.E.2d 308 (1963); Harless v. Flynn, 1 N.C. 
App. 448, 162 S.E.2d 47 (1968). 

An injury arises out of the employment when 
it is a natural and probable consequence or 
incident of the employment and a natural re- 
sult of one of its risks, so that there is some 
causal relation between the injury and the 
performance of some service of the employ- 
ment. Clark v. Burton Lines, 272 N.C. 433, 158 
S.E.2d 569 (1968); Lee v. F.M. Henderson & 
Assocs., 17 N.C. App. 475, 195 S.E.2d 48, aff'd, 
284 N.C. 126, 200 S.E.2d 32 (1973); Smith v. 
Dacotah Cotton Mills, Inc., 31 N.C. App. 687, 
230 $.E.2d 772 (1976); Powers v. Lady’s Fu- 
neral Home, 57 N.C. App. 25, 290 S.E.2d 720, 
revd on other grounds, 3806 N.C. 728, 295 
S.E.2d 473 (1982); Fortner v. J.K. Holding Co., 
83 N.C. App. 101, 349 S.E.2d 296 (1986), aff'd, 
319 N.C. 640, 357 S.E.2d 167 (1987). 

The injury arises “out of” the employment 
when there is apparent to the rational mind 
upon consideration of all the circumstances a 
causal connection between the conditions un- 
der which the work is required to be performed 
and the resulting injury. Robbins v. Nicholson, 
281 N.C. 234, 188 S.E.2d 350 (1972); Patterson 
v. Gaston County, 62 N.C. App. 544, 303 $.E.2d 
182, cert. denied, 309 N.C. 822, 310 S.E.2d 351 
(1983). 

The term “arising out of” requires an em- 
ployee to demonstrate a causal connection be- 
tween the injury complained of and an accident 
which occurred in the course of employment. 
Buck v. Procter & Gamble Mfg. Co., 52 N.C. 
App. 88, 278 S.E.2d 268 (1981). 

For an injury to be compensable under the 
North Carolina Workers’ Compensation Act, it 
must be proximately caused by an accident 
arising out of and in the course of the employ- 
ment, according to G.S. 97-2(6); where the exact 
nature and probable genesis of a particular 
type of injury involves complicated medical 
questions far removed from the ordinary expe- 
rience and knowledge of laymen, only an expert 
can give competent opinion evidence as to the 
cause of the injury. Sufficient medical evidence 
supported a determination by the North Caro- 
lina Industrial Commission that an employee 
suffered a work related injury entitling her to 
temporary total disability compensation where 
her doctor testified that her third neck injury, 
one that occurred in the course of her employ- 
ment, was the injury that caused a ruptured 
disc, and where medical records and the em- 
ployee’s testimony supported the medical find- 
ings. Towns v. Epes Transp., 163 N.C. App. 566, 
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594 S.E.2d 113, 2004 N.C. App. LEXIS 421 
(2004), cert. denied, 358 N.C. 549, 600 S.E.2d 
468 (2004). 

But there is no requirement that the 
injury should be foreseen if it resulted from 
the employment, nor does the employment 
have to be the “sole” cause of the injury. Robbins 
v. Nicholson, 10 N.C. App. 421, 179 S.E.2d 183 
(1971), rev'd on other grounds, 281 N.C. 234, 
188 S.E.2d 350 (1972); Gallimore v. Marilyn’s 
Shoes, 30 N.C. App. 628, 228 S.E.2d 39 (1976), 
rev'd on other grounds, 292 N.C. 399, 233 
b.H2d 829197 7): 

While there must be some causal connection 
between the employment and the injury, never- 
theless it is sufficient if the injury is one which, 
after the event, may be seen to have had its 
origin in the employment, and it need not be 
shown that it is one which should have been 
foreseen or expected. Withers v. Black, 230 N.C. 
428, 53 S.E.2d 668 (1949); Vause v. Vause Farm 
Hquip:, Co.,.263 N.C. 88.63 S.E.2d 173 (1951): 
Hinkle v. City of Lexington, 239 N.C. 105, 79 
S.E.2d 220 (1953); Taylor v. Twin City Club, 260 
N.C, 435, la2ib.2d. 865:( 1963); Stam v.. Char- 
lotte Paper Co., 8 N.C. App. 604, 175 S.E.2d 342 
(1970); Robbins v. Nicholson, 10 N.C. App. 421, 
179 S.E.2d 183 (1971), rev'd on other grounds, 
281 N.C. 234, 188 S.E.2d 350 (1972); Goldston 
v. Goldston Concrete Works, Inc., 29 N.C. App. 
717, 225 S.E.2d 332, cert. denied, 290 N.C. 660, 
228 S.E.2d 452 (1976); Gallimore v. Marilyn’s 
Shoes, 30 N.C. App. 628, 228 S.E.2d 39 (1976), 
revd on other grounds, 292 N.C. 399, 233 
Sr HeZd2a29)(107 7): 

The words “out of” as used in the act refer to 
the origin or cause of the accident and import 
that there must be some causal relation be- 
tween the employment and the injury, but not 
that the injury ought to have been foreseen or 
expected. Guest v. Brenner Iron & Metal Co., 
241 N.C. 448, 85 S.E.2d 596 (1955). 

And Fact That Injury Could Not Have 
Been Anticipated Is Immaterial. — If it can 
be seen that the injury had its origin in the 
employment, it arises out of such employment, 
and the fact that it could not have been antici- 
pated is immaterial. Conrad v. Cook-Lewis 
Foundry Co., 198 N.C. 7238, 153 S.E. 266 (1930). 

Injury Arises Out of Employment Where 
Reasonable Relationship Exists. — Where 
any reasonable relationship to employment ex- 
ists, or employment is a contributory cause, the 
court is justified in upholding the award as 
“arising out of employment.” Kiger v. Bahnson 
Serv. Co., 260 N.C. 760, 1383 S.E.2d 702 (1963); 
Williams v. Brunswick County Bd. of Educ., 1 
N.C. App. 89, 160 S.E.2d 102 (1968); Harless v. 
Flynn, 1 N.C. App. 448, 162 S.E.2d 47 (1968); 
Robbins v. Nicholson, 281 N.C. 234, 188 S.E.2d 
350 (1972); Bartlett v. Duke Univ., 284 N.C. 
230, 200 S.E.2d 193 (1973); Brown v. Jim 
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Brown’s Serv. Station, 45 N.C. App. 255, 262 
S.E.2d 700 (1980). 

Injury Must Spring or Originate from 
Employment. — “Arising out of” has been 
defined to mean coming from the work the 
employee is to do, or out of the services he is to 
perform, and as a natural result of one of the 
risks of the employment. The injury must 
spring from the employment or have its origin 
therein. Bolling v. Belk-White Co., 228 N.C. 
749, 46 S.E.2d 838 (1948); Hinkle v. City of 
Lexington, 239 N.C. 105, 79 S.E.2d 220 (1953); 
Lewter v. Abercrombie Enters., Inc., 240 N.C. 
399, 82 S.E.2d 410 (1954); Taylor v. Twin City 
Club, 260 N.C. 435, 1382 S.E.2d 865 (1963); 
Harless v. Flynn, 1 N.C. App. 448, 162 S.H.2d 
47 (1968). See Vause v. Vause Farm Equip. Co., 
233) N.©.°88, 63'S. F.2d 17311951). 

Employment Must Contribute in Some 
Reasonable Degree Thereto. — In order for 
an accident to arise out of the employment it is 
not required that a hazard of the employment 
be the sole cause of the accident, but it is 
sufficient if the physical aspects of the employ- 
ment contribute in some reasonable degree 
toward bringing about or intensifying the con- 
dition which renders the employee susceptible 
to the accident and consequent injury. Vause v. 
Vause Farm Equip. Co., 233 N.C. 88, 63 S.E.2d 
178 (1951). 

Paid Break from Employer’s Premises. 
— In making the determination whether an 
injury that occurred off the employer’s pre- 
mises during a scheduled break is within the 
scope of employment, there are several factors 
to consider: (1) the duration of the break period; 
(2) whether the employee is paid during the 
break period; (3) whether the employer pro- 
vides a place for employees to take breaks, 
including vending facilities; (4) whether the 
employer permits off-premises breaks, or has 
acquiesced in such despite policies against such 
breaks; and (5) the proximity of the off-pre- 
mises location where the employee was injured 
to the employment site. Shaw v. Smith & Jen- 
nings, Inc., 130 N.C. App: 442, 503 S.E.2d 1138 
(1998), cert. denied, 349 N.C. 363, 525 S.E.2d 
175 (1998): 

The Pickrell presumption that the employee’s 
death arose out of his employment applied in a 
widow’s action to recover death benefits, even 
though the medical cause of death was known 
to be positional asphyxia, where the employee 
was found dead in a one-vehicle accident while 
on a paid break from his employer’s premises. 
Shaw v. Smith & Jennings, Inc., 130 N.C. App. 
442, 503 S.E.2d 113 (1998), cert. denied, 349 
N.€93637525'S)} Ei2d 175 Gig93): 

And the Risk of Injury Must Be Inciden- 
tal to Employment. — “Arising out of” means 
arising out of the work the employee is to do, or 
out of the service he is to perform. The risk 
must be incidental to the employment. Bell v. 
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Dewey Bros., 236 N.C. 280, 72 S.E.2d 680 
(1952); Hinkle v. City of Lexington, 239 N.C. 
105, 79 S.E.2d 220 (1953); Poteete v. North 
Stave Pyrophyllite Co., 240 N.C. 561, 82.S.EH.2d 
693 (1954); Bryan v. First Free Will Baptist 
Church, 267 N.C. 111, 147 S.E.2d 633 (1966). 

To have its origin in the employment, an 
injury must come from a risk which might have 
been contemplated by a reasonable person fa- 
miliar with the whole situation as incidental to 
the service when he entered employment. Bar- 
tlett v. Duke Univ., 284 N.C. 230, 200 S.E.2d 
193 (1973). 

Where the cause of the accident is unex- 
plained but the accident is a natural and prob- 
able result of a risk of the employment, the 
finding of the Industrial Commission that the 
accident arose out of the employment will be 
sustained. Battle v. Bryant Elec. Co., 15 N.C. 
App. 246, 189 S.E.2d 788, cert. denied, 281 N.C. 
fase 19 S2d'353' (1972). 

Employment Must Be a Contributing 
Proximate Cause to Injury. — Where an 
injury cannot fairly be traced to the employ- 
ment as a contributing proximate cause, it does 
not arise out of the employment. Lewter v. 
Abercrombie Enters., Inc., 240 N.C. 399, 82 
S.E.2d 410 (1954); Poteete v. North State Pyro- 
phyllite Co., 240 N.C. 561, 82 S.E.2d 693 
(1954); Hardy v. Small, 246 N.C. 581, 99 S.E.2d 
862 (1957); Bass v. Mecklenburg County, 258 
N.C. 226, 128 8.E.2d 570 (1962); Bryan v. First 
Free Will Baptist Church, 267 N.C. 111, 147 
S.E.2d 633 (1966); Bartlett v. Duke Univ., 284 
Nee 230, 2200 -SiKke2d 193 (1973) Eaton: v. 
Klopman Mills, Inc., 2 N.C. App. 363, 163 
S.E.2d 17 (1968); Battle v. Bryant Elec. Co., 15 
N.C. App. 246, 189 S.E.2d 788, cert. denied, 281 
MG@aiGs;, 19 U S:E-2d 353 (1972): 

The test of whether an accidental injury 
“arises out of” the employment is whether a 
contributing proximate cause of the injury was 
a risk inherent or incidental to the employment 
and one to which the employee would not have 
been equally exposed apart from the employ- 
ment. Fortner v. J.K. Holding Co., 83 N.C. App. 
101, 349 S.E.2d 296 (1986), aff’d, 319 N.C. 640, 
357 S.E.2d 167 (1987). 

To determine whether an injury or death by 
accident arose out of the employment, it is 
necessary to examine the findings of specific 
crucial facts. The basic question is whether the 
employment was a contributing cause of the 
injury. Roberts v. Burlington Indus., Inc., 321 
N.G: 350, 364 S.E.2d 417 (1988). 

But Need Not Be the Sole Causative 
Force. — Where a claimant’s right to recovery 
is based on an injury by accident, the employ- 
ment need not be the sole causative force to 
render the injury compensable. Walston v. Bur- 
lington Indus., 49 N.C. App. 301, 271 S.E.2d 
516 (1980), rev'd on other grounds, 304 N.C. 
670, 285 S.E.2d 822 (1982). 
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As the Moving Force Can Be Something 
Other than Employment. — When one 
speaks of an event “arising out of employment,” 
the initiative, the moving force, is something 
other than the employment; the employment is 
thought of more as a condition out of which the 
event arises than as the force producing the 
event in affirmative fashion. Harless v. Flynn, 1 
N.C. App. 448, 162 S.E.2d 47 (1968). 

Employment Must Put Employee in 
Place of Accident. — For an accident to “arise 
out of” the employment, it is necessary that the 
conditions or obligations of the employment put 
the employee in the position or at the place 
where the accident occurs. Pittman v. Twin City 
Laundry & Cleaners, 61 N.C. App. 468, 300 
S.E.2d 899 (1983). 

And Subject Him to Additional Risks 
Incident Thereto. — Where the conditions 
and obligations of the employment required the 
claimant to be at a place where the accident 
occurred, subjecting him to additional risks 
incident thereto, the injury arose out of the 
employment. Powers v. Lady’s Funeral Home, 
306 Ni C2 7283295>5 Ee2di473 (1982): 

Hazard Must Not Be Common to Public. 
— An accident arises out of employment when 
it is the result of a risk or hazard incident to the 
employment and is not from a hazard common 
to the public. Martin v. Bonclarken Ass’y, 35 
N.C. App. 489, 241 S.E.2d 848, rev’d on other 
grounds, 293 N.C. 540, 251 S.E.2d 403 (1979). 

Where an injury cannot fairly be traced to the 
employment as a contributing proximate cause, 
or comes from a hazard to which the worker 
would have been equally exposed apart from 
the employment or from a hazard common to 
others, it does not arise out of the employment. 
The causative danger must be peculiar to the 
work and not common to the neighborhood. It 
must be incidental to the character of the 
business and not independent of the relation of 
master and servant. Bryan v. Loving Co., 222 
NiGe d/24 24585) 2d (51943) oper: 
Goodson, 249 N.C. 690, 107 S.E.2d 524 (1959); 
Smith v. Dacotah Cotton Mills, Inc., 31 N.C. 
App. 687, 230 S.E.2d 772 (1976). 

Occurrence on Employer’s Premises Is 
Not Dispositive. — Even though an accident 
occurred on the employer’s premises at a time 
when the employee was within the compass of 
his employment, this alone is insufficient to 
justify a finding that the injury arose out of the 
employment. Strickland v. King, 293 N.C. 731, 
2399531, 2de243 (L977). 

Employee Must Be Engaged in Autho- 
rized Activity in Furtherance of Employ- 
er’s Business. — An accident arises out of 
employment when it occurs while the employee 
is engaged in some activity or duty which he is 
authorized to undertake, and which is calcu- 
lated to further, indirectly or directly, the em- 
ployer’s business. Smith v. Central Transp., 51 
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N.C. App. 316, 276 S.E.2d 751 (1981). 

And Must Be Acting for Employer’s Ben- 
efit at Time of Accident. — Compensability of 
a claim basically turns upon whether or not the 
employee was acting for the benefit of his 
employer to any appreciable extent when the 
accident occurred. Such a determination de- 
pends largely upon the unique facts of each 
particular case; in close cases, the benefit of the 
doubt concerning this issue should be given to 
the employee in accordance with the estab- 
lished policy of liberal construction and appli- 
cation of the Workers’ Compensation Act. Hoff- 
man v. Ryder Truck Lines, 306 N.C. 502, 293 
S.E.2d 807 (1982). 

Whether an accident “arises out of the 
employment” is a mixed question of law 
and fact. Ridout v. Rose’s 5-10-25¢ Stores, 205 
N.C. 423, 171 S.E. 642 (1933); Matthews v. 
Carolina Std. Corp., 232 N.C. 229, 60 S.E.2d 93 
(1950); Poteete v. North State Pyrophyllite Co., 
240 N.C. 561, 82 S.E.2d 693 (1954); Alford v. 
Quality Chevrolet Co., 246 N.C. 214, 97 S.E.2d 
869 (1957); Sandy v. Stackhouse, Inc., 258 N.C. 
194, 128 S.E.2d 218 (1962); Bass v. Mecklen- 
burg County, 258 N.C. 226, 128 S.E.2d 570 
(1962); Clark v. Gastonia Ice Cream Co., 261 
N.C. 234, 134 S.E.2d 354 (1964); Perry v. Amer- 
ican Bakeries Co., 262 N.C. 272, 136 S.E.2d 643 
(1964); Smith v. Dacotah Cotton Mills, Inc., 31 
NiGwApp.687, 280° SiEi2ds G25 1976). 

Which Must Be Determined on a Case- 
by-Case Basis. — The term “arising out of 
employment” must be interpreted in the light of 
the facts and circumstances of each case. 
Plemmons v. White’s Serv., 213 N.C. 148, 195 
S.E. 370 (1938); Taylor v. Town of Wake Forest, 
228 N.C. 346, 45 S.E.2d 387 (1947); Berry v. 
Colonial Furn. Co., 232 N.C. 303, 60 S.E.2d 97 
(1950); Perry v. American Bakeries Co., 262 
N.C. 272, 136 S.E.2d 648 (1964); Clark v. Bur- 
ton Lines, 272 N.C. 433, 158 S.E.2d 569 (1968). 

Whether the injury “arose out of” the employ- 
ment is to be decided on the facts of the indi- 
vidual case and cannot be precisely defined. 
Robbins v. Nicholson, 10 N.C. App. 421, 179 
S.E.2d 183 (1971), rev’d on other grounds, 281 
N.C. 234, 188 S.E.2d 350 (1972); Gallimore v. 
Marilyn’s Shoes, 30 N.C. App. 628, 228 S.E.2d 
39 (1976), rev'd on other grounds, 292 N.C. 399, 
233 Hid 529). C19T), 

Effect of Commission’s Findings. 
Whether an accident arises out of the employ- 
ment is a mixed question of fact and law, and 
the finding of the Commission is conclusive if 
supported by any competent evidence; other- 
wise, not. Watkins v. City of Wilmington, 290 
N.Cu2760225 Sth 2de57 7.976): 

Whether an accident grew out of the employ- 
ment is a mixed question of law and fact which 
the court has the right to review on appeal. If 
the detailed findings of fact force a conclusion 
opposite that reached by the Commission, it is 
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the duty of the court to reverse the Commis- 
sion. Warren v. City of Wilmington, 43 N.C. 
App. 748, 259 S.E.2d 786 (1979). 


C. In the Course of. 


Time, Place and Circumstances. — The 
words “in the course of” as used in the act refer 
to the time, place, and circumstances under 
which the injury occurs. Guest v. Brenner Iron 
& Metal Co., 241 N.C. 448, 85 S.E.2d 596 
(1955); Alford v. Quality Chevrolet Co., 246 
N.C. 214, 97 S.E.2d 869 (1957); Taylor v. Twin 
City Club, 260 N.C. 485, 132 S.E.2d 865 (1963); 
Martin v. Bonclarken Ass’y, 296 N.C. 540, 251 
S.E.2d 403 (1979); Hoyle v. Isenhour Brick & 
Tile Co., 306 N.C. 248, 293 S.E.2d 196 (1982); 
Harless v. Flynn, 1 N.C. App. 448, 162 S.E.2d 
47 (1968); Robbins v. Nicholson, 10 N.C. App. 
421, 179 S.E.2d 183 (1971), rev'd on other 
grounds, 281 N.C. 234, 188 $.E.2d 350 (1972); 
Gallimore v. Marilyn’s Shoes, 30 N.C. App. 628, 
228 S.E.2d 39 (1976), rev'd on other grounds, 
292 N.C. 399, 233:S..2d 529 (1977) aStrickland 
v. King, 32 N.C. App. 222, 231 S.E.2d 193, rev'd 
on other grounds, 293 N.C. 731, 239 S.E.2d 243 
(1977); Brown v. Jim Brown’s Serv. Station, 45 
N.C. App. 255, 262 S.E.2d 700 (1980); Powers v. 
Lady’s Funeral Home, 57 N.C. App. 25, 290 
S.E.2d 720, rev’d on other grounds, 306 N.C. 
728, 295 S.E.2d 473 (1982); Patterson v. Gaston 
County, 62 N.C. App. 544, 303 S.E.2d 182, cert. 
denied, 309 N.C. 822, 310 S.E.2d 351 (1983); 
Bare v. Wayne Poultry Co., 70 N.C. App. 88, 318 
S.E.2d 534 (1984), cert. denied, 312 N.C. 796, 
325 S.E.2d 484 (1985). 

It is the conjunction of all three factors, time, 
place and circumstances, that brings a partic- 
ular accident within the concept of course of 
employment. If, in addition to this, the accident 
arose out of employment, then any injury re- 
sulting therefrom is compensable under the 
act. Harless v. Flynn, 1 N.C. App. 448, 162 
S.E.2d 47 (1968). 

Time, Place and Circumstances. 
Where an employee was struck and fatally 
injured by a car while walking to work across a 
shopping mall parking lot, his injuries were not 
compensable, as the North Carolina Industrial 
Commission properly found that the employee 
was not exposed to any traffic danger greater 
than the public in general. Deseth  v. 
LensCrafters, Inc., 160 N.C. App. 180, 585 
S.E.2d 264, 2003 N.C. App. LEXIS 1736 (2003). 

What Time Is Covered. — With respect to 
time, the course of employment begins a rea- 
sonable time before actual work begins, and 
continues for a reasonable time after work 
ends, and includes intervals during the work- 
day for rest and refreshment. Harless v. Flynn, 
1 N.C. App. 448, 162 S.E.2d 47 (1968). 

With respect to time, the course of employ- 
ment begins a reasonable time before work 
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begins and continues for a reasonable time 
after work ends. Pittman v. Twin City Laundry 
& Cleaners, 61 N.C. App. 468, 300 S.E.2d 899 
(1983). 

What Place Is Covered. — With respect to 
place, the course of employment includes the 
premises of the employer. Harless v. Flynn, 1 
N.C. App. 448, 162 S.E.2d 47 (1968); Gallimore 
v. Marilyn’s Shoes, 30 N.C. App. 628, 228 S.E.2d 
39 (1976), rev'd on other grounds, 292 N.C. 399, 
2p H.2d 529) (0.977): 

“Time and place” do not necessarily 
mean the regular hours of employment 
and on the premises of the employer. If the 
employee is doing work at the direction and for 
the benefit of the employer, the time and place 
of work are for the benefit of the employer and 
a part of the employment of the employee. This 
satisfies the condition of time and place al- 
though the work is done off the premises of the 
employer and after regular working hours. 
Brown v. Jim Brown’s Serv. Station, 45 N.C. 
App. 255, 262 S.E.2d 700 (1980). 

Going to and from Work. — An employee 
may be in the course of his employment when 
he is on the way to the place of his duties, 
leaving the place of his duties at the end of the 
day, or leaving upon learning that there was no 
work for him to do. Harless v. Flynn, 1 N.C. 
App. 448, 162 S.E.2d 47 (1968). 

The time of employment includes the work- 
ing hours as well as such reasonable time as is 
required to pass to and from the employer’s 
premises. Gallimore v. Marilyn’s Shoes, 30 N.C. 
App. 628, 228 S.E.2d 39 (1976), rev’d on other 
grounds, 292 N.C. 399, 233.8.E.2d 529 (1977). 

What Activity Is Covered. — Where the 
employee is engaged in activity which he is 
authorized to undertake and which is calcu- 
lated to further, directly or indirectly, the em- 
ployer’s business, the circumstances are such 
as to be within the course of employment. 
Harless v. Flynn, 1 N.C. App. 448, 162 S.E.2d 
47 (1968); Pittman v. Twin City Laundry & 
Cleaners, 61 N.C. App. 468, 300 S.E.2d 899 
(1983). 

The fact that the employee is not engaged in 
the actual performance of the duties of his job 
does not preclude an accident from being one 
within the course of employment. Harless v. 
Flynn, 1 N.C. App. 448, 162 S.E.2d 47 (1968). 

With respect to circumstances, injuries 
within the course of employment include those 
sustained while the employee is doing what a 
man so employed may reasonably do within a 
time which he is employed and at a place where 
he may reasonably be during that time to do 
that thing. Harless v. Flynn, 1 N.C. App. 448, 
162 S.E.2d 47 (1968); Brown v. Jim Brown’s 
Serv. Station, 45 N.C. App. 255, 262 S.E.2d 700 
(1980). 

An accident arising “in the course of” the 
employment is one which occurs while the 
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employee is doing what a man so employed may 
reasonably do within a time during which he is 
employed and at a place where he may reason- 
ably be during that time to do that thing; or one 
which occurs in the course of the employment 
and as the result of a risk involved in the 
employment, or incident to it, or to conditions 
under which it is required to be performed. 
Clark v. Burton Lines, 272 N.C. 483, 158 S.E.2d 
569 (1968); Goldston v. Goldston Concrete 
Works, Inc., 29 N.C. App. 717, 225 $.E.2d 332, 
cert. denied, 290 N.C. 660, 228 S.E.2d 452 
(1976); Hoyle v. Isenhour Brick & Tile Co., 306 
N.C. 248, 293 S.E.2d 196 (1982). 

The words “in the course of” the employment 
refer to the time, place, and circumstances of 
the accident, and an accident arises in the 
course of the employment if it occurs while the 
employee is engaged in a duty which he is 
authorized or directed to undertake or in an 
activity incidental thereto. Battle v. Bryant 
Elec. Co., 15 N.C. App. 246, 189 S.E.2d 788, 
cert. denied, 281 IN. C755, 191. S-h: 2d) 353 
@O72). 

An injury occurs “in the course of” the em- 
ployment when the injury occurs during the 
period of employment at a place where an 
employee’s duties are calculated to take him, 
and under circumstances in which the em- 
ployee is engaged in an activity which he is 
authorized to undertake and which is calcu- 
lated to further, directly or indirectly, the em- 
ployer’s business. Fortner v. J.K. Holding Co., 
83 N.C. App. 101, 349 S.E.2d 296 (1986), aff'd, 
319 N.C. 640, 357 S.E.2d 167 (1987). 

Injury During Hours and at Place of 
Employment While Engaged in Duties. — 
A conclusion that an injury arose in the course 
of the employment is required where there is 
evidence that it occurred during the hours of 
the employment and at the place of the employ- 
ment while the claimant was actually engaged 
in the performance of the duties of the employ- 
ment. Withers v. Black, 230 N.C. 428, 53 S.E.2d 
668 (1949); Harless v. Flynn, 1 N.C. App. 448, 
162 S.E.2d 47 (1968); Pittman v. Twin City 
Laundry & Cleaners, 61 N.C. App. 468, 300 
S.E.2d 899 (1983). 

Injury While Performing Task Which 
Was Not Part of Job. — Where it was not a 
part of the plaintiff’s job to clean tote tank, the 
tote tank was not supposed to be cleaned and 
the cleaning of it did not further the business of 
the employer, the Industrial Commission was 
correct in concluding that plaintiff was “not 
about his work” when he was overcome by 
fumes while cleaning the tote tank. Parker v. 
Burlington Indus., Inc., 78 N.C. App. 517, 337 
S.E.2d 589 (1985). 

Performance of Special Errand. — Where 
automobile accident occurred as plaintiff was in 
route from worksite to a hospital in order to 
transport a fellow employee, even though travel 
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was not an incident of plaintiff’s employment 
as a roofer and construction worker, the jour- 
ney was brought into the course of employment 
because plaintiff was performing a “special er- 
rand” that directly benefited the employer. 
Aaron v. New Fortis Homes, Inc., 127 N.C. App. 
Tid; 493:S. E20 3051997): 

The decedent’s fatal accident occurred in the 
course of his employment with his employer, 
where the decedent was killed in a one-vehicle 
accident while on a paid break, there was no 
food or drink on the employer’s premises, and 
the employer acquiesced in allowing employees 
to go off the job site to obtain refreshments. 
Shaw v. Smith & Jennings, Inc., 130 N.C. App. 
442, 503 S.E.2d 113 (1998), cert. denied, 349 
N.G83637525 SA 2dhy51a 998). 

An employee’s kidnapping and murder by a 
former co-employee arose out of and in the 
course of her employment with employer, 
where the employee had prepared an informa- 
tional sheet on unemployment benefits and she 
had been directed by her employer to talk to the 
former employee regarding his unemployment 
benefits. Hauser v. Advanced Plastiform, Inc., 
133 N.C. App, 378, 514 S:Ei2d 545 (1999). 

Employee who was injured when thrown 
from a pick-up truck while riding from resi- 
dence to a site where supervisor wanted em- 
ployee to pick up a dump truck was on a special 
errand for employer and was covered under 
North Carolina’s Workers’ Compensation Act. 
Osmond v. Carolina Concrete Specialties, 151 
N.C. App. 541, 568 S.E.2d 204, 2002 N.C. App. 
LEXIS 906 (2002), review denied, 356 N.C. 676, 
577 S.E.2d 631 (2003). 

If employee does something which he is 
not specifically ordered not to do by a then 
present superior and the thing he does furthers 
the business of the employer although it is not 
a part of the employee’s job, an injury sustained 
by accident while he is so performing is in the 
course of employment. This has been character- 
ized as “being about his work.” Parker v. Burl- 
ington Indus, Incez78 NiCy App. 517,334 
S.E.2d 589 (1985). 

Preliminary preparations by an em- 
ployee, reasonably essential to the proper per- 
formance of some required task or service, are 
generally regarded as being within the scope of 
employment, and any injury suffered while in 
the act of preparing to do a job is compensable. 
Thompson v. Refrigerated Transp. Co., 32 N.C. 
App. 693, 286 S.E.2d 312 (1977). 

In tending to his personal physical 
needs, an employee is indirectly benefiting his 
employer. Therefore, the course of employment 
continues when the employee goes to the wash- 
room, takes a smoke break, takes a break to 
partake of refreshment, goes on a personal 
errand involving temporary absence from his 
post of duty, or voluntarily leaves his post to 
assist another employee. Harless v. Flynn, 1 
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N.C. App. 448, 162 S.E.2d 47 (1968). 

Activities which an employee undertakes in 
pursuit of his personal comfort constitute part 
of the circumstances of the course of employ- 
ment. Dayal v. Provident Life & Accident Ins. 
Co., 71 N.C. App. 181, 321 S.E.2d 452 (1984). 

Mealtime is within the course of employ- 
ment, even where such time is completely free 
for the employees. Harless v. Flynn, 1 N.C. App. 
448, 162 S.E.2d 47 (1968). 

When an employee is required to live on 
the premises, either by his contract of employ- 
ment or by the nature of the employment, and 
is continuously on call, whether or not actually 
on duty, the entire period of his presence on the 
premises pursuant to this requirement is 
deemed included in the course of employment. 
Watkins v. City of Wilmington, 290 N.C. 276, 
225 SeEN2dio e976), 

Living in Company Housing. — Where 
migrant farm worker who lived in company 
housing was injured while taking a shower 
after work, although the nature of his employ- 
ment arguably required that he live on the 
premises, at the time of his injury he was not on 
call, and the connection between his employ- 
ment and his injury was not sufficient to estab- 
lish that the injury arose out of and in the 
course of his employment. Jauregui v. Carolina 
Vegetables, 112 N.C. App. 593, 436 S.E.2d 268 
(1993). 

Accident While Off-Duty. — Ordinarily, 
when an employee is off duty the relationship of 
master and servant is suspended; therefore, 
there is no causal relation between the employ- 
ment and an accident which happens during 
such time. Sandy v. Stackhouse, Inc., 258 N.C. 
194, 128 S.E.2d 218 (1962). 

Evidence Was Sufficient to Show Plain- 
tiff’s Injurious Exposure Occurred During 
Course of Employment. — Where the record 
disclosed that plaintiff did not continue earning 
wages after 1969, her unsuccessful attempts to 
work during the years 1969 to 1980, when 
considered in conjunction with the medical ev- 
idence, merely demonstrated her total incapac- 
ity to earn wages; thus the commission’s deter- 
mination that plaintiff’s last injurious exposure 
to the hazards of her occupational disease oc- 
curred while she was employed in 1968, and its 
order that employer and its carrier in 1968 pay 
her an award under the provisions of G.S. 97-29 
in effect on October 1, 1968, would be affirmed. 
Gregory v. Sadie Cotton Mills, Inc., 90 N.C. 
App. 433, 368 S.E.2d 650, cert. denied, 322 N.C. 
835, 371 S.E.2d 277 (1988). 

Mall Parking Lot Is Not Employer’s Pre- 
mises. — Where an employee was struck and 
killed by a car while walking to work across a 
shopping mall parking lot, he did not sustain 
an injury by accident while in the course and 
scope of his employment under G.S. 97-2(6); 
since the right of the employer under its lease 
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to use the parking lot and its obligation to share 
in the lot’s maintenance costs was not sufficient 
control over the lot to allow a finding that it was 
within the employer’s premises, the limited 
exception to the coming and going rule was 
inapplicable. Deseth v. LensCrafters, Inc., 160 
N.C. App. 180, 585 S.E.2d 264, 2003 N.C. App. 
LEXIS 1736 (2003). 

Performance of Special Errand. — Where 
an employee was struck and fatally injured by a 
car while walking to work across a shopping 
mall parking lot, the fact that he was carrying 
work-related materials and was responsible for 
opening his employer’s store did not mean he 
was running a “special errand” for his employer 
that made his injuries compensable. Deseth v. 
LensCrafters, Inc., 160 N.C. App. 180, 585 
S.E.2d 264, 2003 N.C. App. LEXIS 1736 (2003). 


D. Risks Incident to the Employment. 


The injury must come from a risk which 
might have been contemplated by a rea- 
sonable person as incidental to the service 
when he entered the employment. Robbins v. 
Nicholson, 281 N.C. 234, 188 S.E.2d 350 (1972). 

When Risk Is Incidental to Employment. 
— A risk may be said to be incidental to the 
employment when it is either an ordinary risk 
directly connected with the employment, or an 
extraordinary risk which is only indirectly con- 
nected with the service owing to the special 
nature of the employment. Goodwin v. Bright, 
202 N.C. 481, 163 S.E. 576 (1932); Robbins v. 
Nicholson, 281 N.C. 234, 188 S.E.2d 350 (1972); 
Smith v. Dacotah Cotton Mills, Inc., 31 N.C. 
App. 687, 230 S.E.2d 772 (1976). 

The causative danger need not have 
been foreseen or expected, but after the 
event it must appear to have had its origin in a 
risk connected with the employment, and to 
have flowed from that source as a rational 
consequence. Robbins v. Nicholson, 281 N.C. 
234, 188 S.E.2d 350 (1972); Bartlett v. Duke 
Uniy..284-N:C: 230, 200 S.E.2d 193 (1973); 
Patterson v. Gaston County, 62 N.C. App. 544, 
303 S.E.2d 182, cert. denied, 309 N.C. 822, 310 
pie 2dve51( 1983). 

But must have been peculiar to the work 
and not common to the neighborhood, as well as 
incidental to the character of the business and 
not independent of the relation of master and 
servant. Sandy v. Stackhouse, Inc., 258 N.C. 
194, 128 S.E.2d 218 (1962); Robbins v. Nichol- 
som 281) N.C.1234,, 188 8.6.2d1:350 (1972); 
Bartlett v. Duke Univ., 284 N.C. 230, 200 
S.E.2d 193 (1973). 

Injury by accident is not compensable if 
it results from a hazard to which the pub- 
lic generally is subject. Battle v. Bryant Elec. 
Go, 15.N:Cz Apps 246,189 S.E.2d 7388; cert: 
denied, 281 N.C. 755, 191 $.E.2d 353 (1972). 

When the cause of injury is known and is 
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independent of, unrelated to, and apart from 
the employment, and results from a hazard to 
which others are equally exposed, compensa- 
tion will not be allowed. Cole v. Guilford 
Countys 259 N. Cr W243 138155. 2d 303)(1963); 
Battle v. Bryant Elec. Co., 15 N.C. App. 246, 
189 S.E.2d 788, cert. denied, 281 N.C. 755, 191 
pb Z2d 353.CL972). 

Injury Due to Peculiar Hazard of Em- 
ployee’s Location. — A causal relation exists 
between the accident and the employment 
when the duties of the employment require the 
employee to be in a place at which he is exposed 
to a risk of injury to which he would not 
otherwise be subject, and while there he is 
injured by an accident due to the peculiar 
hazard of that location. Stubblefield v. Watson 
BleceConstr, Co. 27-7 NC 4447 (> Ee 2de83Z 
(1970); Hensley v. Caswell Action Comm., Inc., 
35 N.C. App. 544, 241 S.E.2d 852 (1978), rev'd 
on other grounds, 296 N.C. 527, 251 S.E.2d 399 
CRS), 

Accident Caused Partly or Solely by Id- 
iopathic Condition. — Where the accident 
and resultant injury arise out of both the idio- 
pathic condition of the workman and hazards 
incident to the employment, the employer is 
liable. But not so where the idiopathic condition 
is the sole cause of the injury. Cole v. Guilford 
County, 259 N.C. 724, 131 S.E.2d 308 (1963). 

Where the employment subjects a 
worker to a special or particular hazard 
from the elements, such as excessive heat or 
cold likely to produce sunstroke or freezing, 
death or disability resulting from such cause 
usually comes within the purview of the com- 
pensation acts; the test is whether the employ- 
ment subjects the worker to a greater hazard or 
risk than that to which he or she otherwise 
would be exposed. Dillingham v. Yeargin 
Constr. Co., 320 N.C. 499, 358 S.E.2d 380, cert. 
denied, 320 N.C. 639, 360 S.E.2d 84 (1987). 

Risk of Injury from Lightning. — The 
generally recognized rule is that where the 
injured employee is by reason of his employ- 
ment peculiarly or specially exposed to a risk of 
injury from lightning, that is, one greater than 
other persons in the community, death or injury 
resulting from this source usually 1s compens- 
able as an injury by accident arising out of and 
in the course of the employment. Pope v. 
Goodson, 249 N.C. 690, 107 S.E.2d 524 (1959). 


VIL. INJURIES WHILE ACTING FOR 
BENEFIT OF SELF OR THIRD PERSON. 


Acts which are necessary to the health 
and comfort of an employee while at work, 
though personal to himself and not technically 
acts of service, such as visits to the washroom, 
are incidental to the employment. Rewis v. New 
York Life Ins. Co., 226 N.C: 325,38:S.E:2d 97 
(1946). 
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Activities which are undertaken for the 
personal comfort of the employee are con- 
sidered part of the “circumstances” element of 
the course of employment. Spratt v. Duke 
Power Co., 65 N.C. App. 457, 310 S.E.2d 38 
(1983). 

Employees who, within the time and space 
limits of their employment, engage in acts 
which minister to personal comfort do not 
thereby leave the course of employment, unless 
the extent of the departure is so great that an 
intent to abandon the job temporarily may be 
inferred, or unless the method chosen is so 
unusual and unreasonable that the conduct 
cannot be considered an incident of the employ- 
ment. Spratt v. Duke Power Co., 65 N.C. App. 
457, 310 S.E.2d 38 (1983). 

Acts of employee for the benefit of third 
persons generally preclude recovery of 
compensation for accidental injuries sus- 
tained during the performance of such acts, 
usually on the ground that they are not inci- 
dental to any service which the employee is 
obligated to render under his contract of em- 
ployment, and the injuries therefore cannot be 
said to arise out of and in the course of the 
employment. Watkins v. City of Wilmington, 
ZION C5216, 22555. be2duo (4 00b9 10): 

An injury to an employee while he is perform- 
ing acts for the benefit of third persons is not 
compensable if the acts are performed solely for 
the benefit or purpose of the employee or third 
person. Burton v. American Nat'l Ins. Co., 10 
N.C. App. 499, 179 S.E.2d 7 (1971). See also 
Lewis v. W.B. Lea Tobacco Co., 260 N.C. 410, 
132 S.E.2d.877.(1963). 

Even If Employee Was Acting with Con- 
sent of Employer. — Where an employee at 
the time of his injury is performing acts for his 
own benefit, and not connected with his em- 
ployment, the injury does not arise out of his 
employment. This is true even if the acts are 
performed with the consent of the employer and 
the employee is on the payroll at the time. 
Lewis v. W.B. Lea Tobacco Co, 260 N.C. 410, 132 
S.E.2d 877 (1963); Burton v. American Nat'l 
Ins. Co., 10 N.C. App. 499, 179 S.E.2d 7 (1971). 

And Even If He Was Injured While on a 
Mission for Employer. — If employee’s acts 
are not connected with his employment but are 
for the benefit of himself and third persons at 
the time of his injury, he is not entitled to 
compensation, even if he is injured while he is 
required by his employer to be away from his 
home and place of regular employment for a 
period of time on a mission for his employer. 
Lewis v. W.B. Lea Tobacco Co., 260 N.C. 410, 
132 S.E.2d 877 (1963); Burton v. American 
Nat’ Ins. Co, 10 N.C. App. 499, 179 S.E.2d 7 
(L971). 

Unless Employee’s Acts Were of Benefit 
to Employer. — Whether an injury to an 
employee received while performing acts for the 
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benefit of third persons arises out of the em- 
ployment depends upon whether the acts of the 
employee are for the benefit of the employer to 
any appreciable extent, or whether the acts are 
solely for the benefit or purpose of the employee 
or a third person. Guest v. Brenner Iron & 
Metal Co., 241 N.C. 448, 85 S.E.2d 596 (1955). 

An injury to an employee while he is perform- 
ing acts for the benefit of third persons is not 
compensable unless the acts benefit the em- 
ployer to an appreciable extent. Lewis v. W.B. 
Lea Tobacco Co., 260 N.C. 410, 1382 S.E.2d 877 
(1963); Hales v. North Hills Constr. Co., 5 N.C. 
App. 564, 169 S.E.2d 24 (1969); Burton v. Amer- 
ican Nat'l Ins. Co., 10 N.C. App. 499, 179 S.E.2d 
7 (1971); Roberts v. Burlington Indus., Inc., 321 
N.C. 350, 364 S.E.2d 417 (1988). 

Where competent proof exists that the em- 
ployee understood, or had reasonable grounds 
to believe, that the act for the benefit of a third 
person resulting in injury was incidental to his 
employment, or was such as would prove ben- 
eficial to his employer’s interests, or was en- 
couraged by the employer in the performance of 
the act or similar acts for the purpose of creat- 
ing a feeling of good will, or authorized so to do 
by common practice or custom, compensation 
may be recovered, since then a causal connec- 
tion between the employment and the accident 
may be established. Watkins v. City of Wilming- 
ton; 290"N C1 276):225'S.b2d'57 TA 8i16) 

Plaintiff, who was injured when she fell 
off a chair in her home while hanging 
plants on her porch, which plants she had been 
instructed by her employer to dispose of inci- 
dent to the closing of employer’s place of busi- 
ness, was not entitled to compensation. Fortner 
v. J.K. Holding Co., 88 N.C. App. 101, 349 
9.H.2d 296.1986) ,aff'd; 319 ONr@aG40 57 
S.E.2d 167 (1987); Fortner v. J.K. Holding Co., 
319. N:C.640; 357 Saii2d 1671987): 

Employee Killed While Assisting Injured 
Pedestrian. — Death of employee who, while 
returning home from a business trip, was 
struck by a car and killed as he assisted an 
injured pedestrian who had no connection to 
the employee’s duties or his employer’s busi- 
ness did not arise out of the employment and 
thus was not compensable under the Workers’ 
Compensation Act. Roberts v. Burlington In- 
dus., Inc., 321 N.C. 350, 364 S.E.2d 417 (1988). 

Special Errand and Dual Purpose Rule. 
— Plaintiff employee, who was injured while on 
her way to a company gathering with her 
supervisor, the company president, when she 
was asked to run several errands for her super- 
visor, 1.e. to go by the post office, to go by the 
mall to pick up pictures of her supervisor’s 
vacation, and to turn the car around and go 
look at a “trailer for rent,” the reasons for which 
gathering were to alleviate office tensions, cel- 
ebrate several birthdays and cement relation- 
ships, was entitled to compensation under the 
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special errand rule and the dual purpose rule. 
McBride v. Peony Corp., 84 N.C. App. 221, 352 
S.E.2d 236 (1987). 

As to statement and application of “dual 
purpose rule,” see Felton v. Hospital Guild, 57 
N.C. App. 33, 291 S.E.2d 158, aff'd by divided S. 
Ct. as law of case but without precedential 
value, 307 N.C. 121, 296 S.E.2d 297 (1982). 

Fall While in Rest Room. — Evidence 
tending to show that the employee was suffer- 
ing from a disease which weakened him and 
subjected him to frequent fainting spells, that 
during the course of his employment he went to 
the men’s washroom, and while there felt faint, 
and in seeking fresh air, went to the open 
window, slipped on the tile floor, and fell 
through the window to his death, held sufficient 
to support the finding of the Industrial Com- 
mission that his death was the result of an 
accident arising out of and in the course of his 
employment. Rewis v. New York Life Ins. Co., 
226 NICs 325, 38. S.H.2d 97 (1946): 

Vacation Pleasure Trip Furnished by 
Employer. — An accidental injury received by 
an employee while riding in a truck on a vaca- 
tion pleasure trip does not arise out of the 
employment, notwithstanding the fact that the 
employer furnished the vacation trip as a mat- 
ter of goodwill and personal relations among 
the employees and paid the entire expenses of 
the trip in accordance with its agreement en- 
tered into at the time of the employment as a 
part of the remuneration and inducement to its 
employees. Berry v. Colonial Furn. Co., 232 
N.C. 303, 60 S.E.2d 97 (1950). 

The fact that a pleasure trip for the benefit of 
the employee is without expense to the em- 
ployee does not entitle him to compensation for 
injury received while on such trip, even if all or 
a portion of the expense is borne by the em- 
ployer as a gesture of goodwill. Lewis v. W.B. 
Lea Tobacco Co., 260 N.C. 410, 1382 S.E.2d 877 
(1963); Burton v. American Nat'l Ins. Co., 10 
N.C. App. 499, 179 S.E.2d 7 (1971). 

Recreational and Social Activities. — 
Where, as a matter of goodwill, an employer at 
his own expense provides an occasion for recre- 
ation or an outing for his employees and invites 
them to participate, but does not require them 
to do so, and an employee is injured while 
engaged in the activities incident thereto, such 
injury does not arise out of the employment. 
Perry v. American Bakeries Co., 262 N.C. 272, 
136 S.E.2d 643 (1964); Burton v. American 
Nat’! Ins. Co., 10 N.C. App. 499, 179 S.E.2d 7 
(LOT): 

In determining whether employee injuries 
incurred at employer-sponsored recreational 
and social activities arise out of and in the 
course of the employment, several questions 
should be considered: (1) Did the employer in 
fact sponsor the event? (2) To what extent was 
attendance really voluntary? (3) Was there 
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some degree of encouragement to attend evi- 
denced by such factors as: (a) taking a record of 
attendance; (b) paying for the time spent; (c) 
requiring the employee to work if he did not 
attend; or (d) maintaining a known custom of 
attending? (4) Did the employer finance the 
occasion to a substantial extent? (5) Did the 
employees regard the activity as an employ- 
ment benefit to which they were entitled as of 
right? (6) Did the employer benefit from the 
event, not merely in a vague way through 
better morale and good will, but through such 
tangible advantages as having an opportunity 
to make speeches and awards? Martin v. Mars 
Mier Couros NIG sApp. 577,.293) 5: 2d) SiG, 
cert. denied, 306 N.C. 742, 295 S.H.2d 759 
(19382): 

Injury at Picnic. — Attending a good-will 
picnic at the invitation of the employer was 
held not to invoke the relation of the master 
and servant where the employee did no work 
and was not paid for attendance, nor penalized 
for nonattendance, nor ordered to go. Barber v. 
Minges, 223 N.C. 213, 25 S.E.2d 837 (1943). 

Plaintiff was not entitled to compensation for 
a broken ankle suffered while playing volley- 
ball at an annual picnic for faculty members in 
the radiology department in defendant school, 
where it was not clear that the radiology de- 
partment in fact sponsored the picnic; atten- 
dance at the picnic was voluntary; no record of 
attendance was taken; participants were not 
paid for the time spent at the picnic, nor was 
any employee required to work at the medical 
school if he did not attend; the picnic, while 
certainly an annual custom, was not an event 
that employee regarded as being a benefit to 
which he was entitled as a matter of right, and 
the radiology department did not utilize the 
picnic as an opportunity to give a “pep” talk or 
grant awards. Chilton v. Bowman Gray School 
of Medicine, 45 N.C. App. 18, 262 S.E.2d 347 
(1980). 

Injury at Christmas Party. — Evidence 
established a sufficient nexus between injury 
and employment where employee injured her 
ankle while dancing at an annual Christmas 
party sponsored and paid for by employer, 
where wages were paid for the time employees 
spent at the party and where the plant man- 
ager considered the party an employee fringe 
benefit, one definite purpose of which was to 
improve employer-employee relations, and 
made a 20 to 30 minute speech praising the 
employees for their work and presenting ser- 
vice awards. Martin v. Mars Mfg. Co., 58 N.C. 
App. 577, 293 S.E.2d 816, cert. denied, 306 N.C. 
(429295) S220 7591982); 

Injury While Washing Personal Car. — 
Claimant, employed as a night watchman, was 
injured on the employer’s premises during his 
hours of duty when his trouser leg was caught 
on the bumper of his car, causing him to fall, as 
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he was washing his personal car for his own 
purposes with the implied consent of the em- 
ployer. There was no causal relationship be- 
tween his employment and the injury, and 
therefore the injury did not arise out of the 
employment and was not compensable. Bell v. 
Dewey Bros., 236 N.C. 280, 72 S.E.2d 680 
(1952). 

Injury While Maintaining or Traveling 
in Personal Airplane. — When a person owns 
an airplane which he maintains and keeps for 
his personal use as well as for use when trav- 
eling for his employer, he is not protected by 
workers’ compensation while he is doing some- 
thing to maintain the airplane and not doing 
anything else to promote the employer’s busi- 
ness. The Workers’ Compensation Act was not 
intended to cover accidents which occur while 
an employee is repairing his own property 
which he uses for himself and for his employer. 
Pollock v. Reeves Bros., Inc., 70 N.C. App. 199, 
319 S.E.2d 286 (1984), rev’d on other grounds, 
313 N.C. 287, 328:S.E.2d 282 (1985): 

Where employee was killed in accident while 
traveling in fellow employee’s airplane, where 
the purpose of the trip was related to employ- 
er’s business, and where employees were acting 
in the course of their employment at the time of 
the accident, the accident was fairly traceable 
to the employment as a contributing cause and 
the death of employee was an injury by accident 
arising out of and in the course of his employ- 
ment. Pollock v. Reeves Bros., Inc., 313 N.C. 
287052815. H.20. 28271985), 

Employee Assisting Another Contractor 
on Same Job. — Evidence to the effect that 
deceased employee was working under the di- 
rect supervision and instruction of his superior 
in attempting to make repairs on a drum that 
actually belonged to another contractor work- 
ing on the same job and that the two contrac- 
tors on prior occasions had assisted each other 
without charges sustained the finding that the 
injury arose out of and in the course of employ- 
ment. Butler v. Jones Plumbing & Heating Co., 
244 N.C. 525, 94 S.H.2d 556 (1956): 

Voluntarily Helping Another Employee. 
— Claimant was employed as a lumber piler 
and was instructed to stay away from the saws, 
but there was evidence that on the day of his 
injury he was instructed to leave his regular job 
and to perform some work in the vicinity of one 
of the saws, and that while waiting at the place 
designated he started to assist another em- 
ployee, in the absence of the regular sawyer, in 
cutting off a board, and suffered an injury when 
his hand came in contact with the saw. Two 
men were usually required to operate the saw. 
The court held that the evidence was sufficient 
to sustain the finding of the Industrial Commis- 
sion that the injury arose out of and in the 
course of his employment. Riddick v. Richmond 
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Gedar Works, 227° N.C. 647,48 S.E.2d850 
(1947). 

The employee’s injury arose out of and during 
the course of employment, where she sustained 
an injury when she slipped and fell in the 
employer’s icy parking lot after she temporarily 
left her work station to aid her co-employee, 
who also was the wife of the claimant’s nephew. 
Choate v. Sara Lee Prods., 1383 N.C. App. 14, 
514 S.E.2d 529 (1999), aff’d, 351 N.C. 46, 519 
S.E.2d 523 (1999). 

Employee off Duty and on Personal Er- 
rand. — The Commission found facts which 
clearly showed that the deceased employee, 
although temporarily assigned to work in a 
distant town in another state, with board and 
room furnished by the power company for 
which the emergency work was being done, was 
off duty and upon a personal errand, unrelated 
to any duty in connection with his employment 
when he was struck by an automobile and 
killed. Sandy v. Stackhouse, Inc., 258 N.C. 194, 
128 S:H2d1218' (1962): 

Injury While Working on Doghouse in 
Employer’s Shop. — Injury to plaintiff sales- 
man’s hand, sustained while he was operating a 
power saw in defendant employer’s shop, arose 
out of and in the course of his employment 
where plaintiff was working in the shop at the 
specific instruction of his employer but without 
any specific assignment, plaintiff had previ- 
ously obtained permission to work on a dog- 
house in the shop during working hours when 
he had nothing else to do, plaintiff was allowed 
to use scrap material of the employer to build 
the doghouse, and plaintiff was operating the 
saw at the time of the injury to cut wood for the 
doghouse. Lee v. F.M. Henderson & Assocs., 17 
N.C. App. 475, 195 S.E.2d 48, aff'd, 284 N.C. 
126, 2005S: Ei2de321 973) 

Assistance to Dump Truck Driver. — 
Findings of fact by the Industrial Commission 
that deceased employee drove his employer’s 
truck to the city dump to dispose of trash from 
the employer’s plant, and that the employee 
was killed at the city dump while trying to help 
a third party operate the dump mechanism on 
the third party’s truck were held to support the 
Commission’s determination that deceased was 
not acting for the benefit of his employer to any 
appreciable extent and that deceased’s injuries 
did not arise out of and in the course of his 
employment. Short v. Slane Hosiery Mills, 4 
N.C. App. 290, 166 S.E.2d 479 (1969). 

Truck driver shot by security guards 
while trying to stop robber did not suffer 
injuries arising out of and in the course of his 
employment. Roman v. Southland Transp. Co., 
350 N.C. 549, 515 S.E.2d 214 (1999). 

Hunting Trip. — Evidence that an em- 
ployee customarily acted as chauffeur, cook and 
valet to a company official on the official’s trips 
to his cottage at a resort and that while on such 
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a trip he went on a hunting trip with the 
official’s sons and was fatally injured in an 
automobile accident was insufficient to support 
a finding that the accident arose out of the 
employment. Lewis v. W.B. Lea Tobacco Co., 
260 N.C. 410, 182 S.E.2d 877 (1963). 

Group Picture. — At the suggestion of her 
foreman, plaintiff joined with other employees 
to have a group picture taken for the sole 
benefit of the photographer. This was done 
during shifts. Plaintiff was injured by the col- 
lapse of the seat prepared by the photographer. 
It was held that it was error for the Commis- 
sion to find that the injury arose out of the 
employment. Beavers v. Lily Mill & Power Co., 
205 N.C. 34, 169 S.E. 825 (1933). 

Assistance to Third Person in Reciproc- 
ity for Aid Requested for Employer’s Ben- 
efit. — An employee sent to fix flat tires went to 
a filling station and requested free use of its air 
pump, but before inflation of the tires was 
completed, the filling station operator asked 
him to help push a stalled car, and while he was 
doing so he was struck by another car, resulting 
in permanent injury. It was held that the cour- 
tesies and assistance extended by the employee 
were in reciprocity for the courtesy of free air 
requested by the employee for the employer’s 
benefit, so that the employee had reasonable 
ground to apprehend that refusal to render the 
assistance requested of him might well have 
resulted in like refusal of the courtesy re- 
quested by him, and therefore the findings 
supported the conclusion that the accident 
arose out of and in the course of employment. 
Guest v. Brenner Iron & Metal Co., 241 N.C. 
448, 85 S.E.2d 596 (1955). 


VIII. INJURIES WHILE GOING TO AND 
FROM WORK. 


A. In General. 


Injury Suffered Going to or Returning 
from Work Is Not Generally Compensable. 
— As a general rule an injury suffered by an 
employee while going to or returning from his 
work does not arise out of and in the course of 
his employment. Bray v. W.H. Weatherly & Co., 
203 N.C. 160, 165 S.E. 332 (1932); Hardy v. 
Small, 246 N.C. 581, 99 S.E.2d 862 (1957); 
Humphrey v. Quality Cleaners & Laundry, 251 
N.Ge 47, 110°S.E.2d°467 (1959); Williams'y. 
Brunswick County Bd. of Educ., 1 N.C. App. 89, 
160 S.E.2d 102 (1968); Franklin v. Wilson 
County Bd. of Educ., 29 N.C. App. 491, 224 
S.E.2d 657 (1976); Robertson v. Shepherd 
GonsiraCo, 44 N:.CwApp. 335) 261) S.E2d 16 
(1979), cert. denied, 299 N.C. 545, 265 S.E.2d 
405 (1980); Barham v. Food World, Inc., 300 
N.C. 329, 266 S.E.2d 676, rehearing denied, 
300 N.C. 562, 270 S.E.2d 105 (1980); Powers v. 
Lady’s Funeral Home, 306 N.C. 728, 295 S.E.2d 
473 (1982). See also Hunt v. State, 201 N.C. 
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707, 161 S.E. 203 (1931); Lassiter v. Carolina 
Tel aise TeleCoje2 15aNiGs 227 Ss Hd 542 
(1939); Schmoyer v. Church of Jesus Christ of 
Latter Day Saints, 81 N.C. App. 140, 343 
S.E.2d 551, cert. denied, 318 N.C. 417, 349 
S.E.2d 600 (1986). 

An employee is not engaged in the prosecu- 
tion of his employer’s business while operating 
his personal car to the place where he is to 
perform the duties of his employment, nor 
while leaving his place of employment to go to 
his home. Ellis v. American Serv. Co., 240 N.C. 
453, 82 S.E.2d 419 (1954). 

The disallowance of recovery in the usual 
coming and going case is based, not upon the 
ground that the circumstances (i.e., the employ- 
ee’s going to or leaving work) are not within the 
course of employment, but upon considerations 
of time and place. In addition, the question of 
arising out of is not satisfied in many of these 
cases, especially where the injury is due to the 
hazards of the public highway, i.e., risks com- 
mon to the general public. Harless v. Flynn, 1 
N.C. App. 448, 162 S.E.2d 47 (1968). 

Unless Transportation Is Part of Em- 
ployment Contract. — An injury sustained 
by an employee while going to or from work 
does not arise in the course of his employment 
and is not compensable unless the employer is 
under a contractual duty to transport employee 
or furnishes the means of transportation as an 
incident of the contract of employment. 
Whittington v. A.J. Schnierson & Sons, 255 
NEG (2412205 Zde7 241961). 

An injury sustained in accidents occurring off 
the employer’s premises while the employee is 
going to or returning from work is compensable 
when it is established that the employer, as an 
incident of the contract of employment, pro- 
vides the means of transportation to and from 
the place where the work of the employment is 
performed. Harris v. Jack O. Farrell, Inc., 31 
N.C. App. 204, 229 S.E.2d 45 (1976). 

Or Unless Injury Was Due to Risk Inci- 
dent to Employment. — While recovery may 
be denied where an injury is sustained while 
the employee is going to or coming from work, 
such denial is not upon the ground that going 
and coming are circumstances not within the 
course of employment. To the contrary, such 
activity is within the course of employment if 
the time and place requisites are satisfied, and 
injuries sustained while engaged therein are 
compensable if the injury arose out of employ- 
ment, i.e., that they were due to an employ- 
ment-connected risk. Harless v. Flynn, 1 N.C. 
App. 448, 162 S.E.2d 47 (1968). 

But Injury on Employer’s Premises May 
Be Compensable. — The moment when the 
employee begins his work is not necessarily the 
moment when he gets into the employment, 
because a reasonable margin must be allowed 
him to get to the place of work if he is on the 
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premises of the employer or on some access to 
the premises which the employer has provided. 
Huntiv./ State; QOIMNIC? 707161 IS.Bee203 
(1931). See also Bryan v. T.A. Loving Co., 222 
N.C. 724, 24 S.E.2d 751 (1943). 

Injuries sustained by an employee while go- 
ing to or from the work place on premises 
owned or controlled by the employer are gener- 
ally deemed to have arisen out of and in the 
course of employment. Strickland v. King, 293 
N.C. 731, 239 S.B.2d 243 (1977). 

Employee injured while traveling to and from 
his employment on the employer’s premises is 
covered by this Chapter. Chandler v. Nello L. 
Teer Co., 538 N.C. App. 766, 281 S.E.2d 718 
(1981), aff'd, 305 N.C. 292, 287 S.E.2d 890 
(1982). 

The “coming and going” rule provides that 
injuries which occur while an employee travels 
to and from work are not compensable; how- 
ever, the “premises” exception applies when an 
employee is injured while on the employer’s 
premises. Jennings v. Backyard Burgers, 123 
N.C. App. 129, 472 S.E.2d 205 (1996). 

Employee who waited almost 30 minutes to 
get a ride home from another employee and 
who was injured when the other employee 
caused a vehicle accident in the employer’s 
parking lot was covered by the North Carolina 
Workers’ Compensation Act and the trial court 
properly dismissed a lawsuit which the injured 
employee filed against the employee who gave 
the injured employee a ride. Ragland v. Harris, 
152 N.C. App. 132, 566 S.E.2d 827, 2002 N.C. 
App. LEXIS 894 (2002). 

Provided No Unreasonable Delay Is 
Chargeable to Employee. — Where an em- 
ployee sustains injury going to or from his place 
of work on employer’s premises or premises 
controlled by employer, the injury is compens- 
able, provided no unreasonable delay is charge- 
able to employee. Williams v. Brunswick 
County Bd. of Educ., 1 N.C. App. 89, 160 S.E.2d 
102 (1968). 

As an exception to the general rule, known as 
the “going and coming rule,” that injuries sus- 
tained by the employee while going to or from 
work are not ordinarily compensable, the great 
weight of authority holds that injuries sus- 
tained by an employee while going to or from 
his place of work upon premises owned or 
controlled by his employer are generally 
deemed to have arisen out of and in the course 
of employment within the act and are compens- 
able, provided the employee’s act involves no 
unreasonable delay. Bass v. Mecklenburg 
County, 258 N.C. 226, 128 S.E.2d 570 (1962); 
Maurer v. Salem Co., 266 N.C. 381, 146 S.E.2d 
432 (1966); Gallimore v. Marilyn’s Shoes, 30 
N.C. App. 628, 228 S.E.2d 39 (1976), rev’d on 
other grounds, 292 N.C. 399, 233 S.E.2d 529 
CHO Tia: 
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Coming and Going Rule Has Exceptions. 
— The general rule barring compensability of 
injuries sustained while traveling to or from 
work is subject to several exceptions, including 
the traveling salesman exception, the contrac- 
tual duty exception, the special errand excep- 
tion, and the dual purpose exception. Dunn v. 
Marconi Communs., Inc., 161 N.C. App. 606, 
589 S.E.2d 150, 2003 N.C. App. LEXIS 2260 
(2003). 

Parking Lot as Part of Premises. — It is 
usually held that an injury on a parking lot 
owned or maintained by the employer for his 
employees is an injury on the employer’s pre- 
mises. Maurer v. Salem Co., 266 N.C. 381, 146 
S.E.2d 432 (1966); Harless v. Flynn, 1 N.C. App. 
448, 162 S.E.2d 47 (1968). 

Injuries sustained in automobile mishaps in 
company parking lots arise out of employment. 
Harless v. Flynn, 1 N.C. App. 448, 162 S.E.2d 
47 (1968). 

Attempt to Climb Locked Parking Lot 
Gate. — Employee’s negligence in attempting 
to climb employer’s locked parking lot gate 
after his shift ended so as to reach his ride did 
not defeat the applicability of the “premises 
exception” to the “coming and going rule”; since 
the full Commission was the ultimate fact 
finder, it did not have to make specific findings 
of fact when it modified hearing commissioner’s 
findings. Arp v. Parkdale Mills, Inc., 150 N.C. 
App. 266, 563 S.E.2d 62, 2002 N.C. App. LEXIS 
510 (2002). 

Adjacent Premises Used as Means of In- 
gress and Egress. — Employment may be 
said to begin when the employee reaches the 
entrance to the employer’s premises where the 
work is to be done; but it is clear that in some 
cases the rule extends to include adjacent pre- 
mises used by the employee as a means of 
ingress and egress with the express or implied 
consent of the employer. Harless v. Flynn, 1 
N.C. App. 448, 162 S.E.2d 47 (1968). 

Route Chosen By Employer Not in 
Course of Employment. — Plaintiff’s acci- 
dental injury, which resulted from a hazardous 
condition on property adjacent to his employ- 
er’s premises, did not arise out of and in the 
course of employment although defendant em- 
ployer instructed the employee to use that 
route for ingress and egress. Jennings v. Back- 
yard Burgers, 123 N.C. App. 129, 472 S.E.2d 
205 (1996). 

Special Errand Exception to General 
Rule. — The special errand exception to the 
“coming and going” rule is no more than that — 
an exception to the general rule that accidents 
occurring while the employee is in transit to 
and from work are not compensable. Therefore, 
the special errand doctrine does not transform 
all employees covered by the Workers’ Compen- 
sation Act into absolute insurers of the safety of 
employees called away on some special mission. 
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Powers v. Lady’ Funeral Home, 57 N.C. App. 25, 
290 S.E.2d 720, revd on other grounds, 306 
N.C. 728, 295 S.B.2d 473 (1982). 

The “special errand” exception permits cover- 
age of the employee from “portal to portal.” 
Powers v. Lady’s Funeral Home, 306 N.C. 728, 
295 S.E.2d 473 (1982). 

As to statement and application of “special 
errand rule,” see Felton v. Hospital Guild, 57 
N.C. App. 33, 291 S.E.2d 158, aff’d by divided S. 
Ct. as law of case but without precedential 
walmenSOToN.C. 1219296:5.E:2d 297 (1982). 

The “special errand” exception provides that 
an injury is in the course of the employment if 
it occurs while the employee is engaged in a 
special duty or special errand for his employer. 
Schmoyer v. Church of Jesus Christ of Latter 
Day Saints, 81 N.C. App. 140, 343 S.E.2d 551, 
cert, denied, 318 N.C. 417, 349 S.E.2d 600 
(1986). 

Same — Illustrative Case. — Where dece- 
dent was required, as a condition of his employ- 
ment, to attend a four-week training seminar 

which was not offered at his regular place of 
~ employment, he was on a special errand to 
attend a training course at the direction of and 
for the benefit of his employer. Kirk v. State 
Dep’t of Cor., 121 N.C. App. 129, 465 S.E.2d 301 
(1995), review dismissed as improvidently 
granted, 344 N.C. 624, 476 S.E.2d 105 (1996). 

Employee Held Not on Special Errand. 
— Evidence that church custodian, who was 
killed in an automobile accident late in the 
evening on the way from his parents’ house to 
visit his fiancee, was planning to spend the 
night at the church following this visit so that 
despite an anticipated snowstorm he would be 
able to let a certain nonsupervisory volunteer 
into the church at 8:00 a.m. the next morning, 
when his work day ordinarily began, was not 
sufficient to establish that the custodian was on 
a special errand for his employer when he met 
his death. Schmoyer v. Church of Jesus Christ 
of Latter Day Saints, 81 N.C. App. 140, 343 
S.E.2d 551, cert. denied, 318 N.C. 417, 349 
S.E.2d 600 (1986). 

The period of employment covers the 
working hours and such reasonable time as is 
required to pass to and from the employer’s 
premises. Yates v. Hajoca Corp., 1 N.C. App. 
553, 162 S.H.2d 119 (1968). 

Injury While Returning to Jobsite at 
Direction of Foreman. — Where plaintiff’s 
return to jobsite to pick up his final paycheck 
was at foreman’s direction, even though fore- 
man had earlier discharged plaintiff, the em- 
ployment relationship was still in effect; how- 
ever, plaintiff’s injuries, sustained while he 
looked for foreman in a place other than where 
foreman had directed him to pick up the check, 
were not suffered in the course of employment. 
Byrd v. George W. Kane, Inc., 92 N.C. App. 490, 
374 S.E.2d 480 (1988). 
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Accident While Driving Employer’s 
Truck from Employee’s Home to Place of 
Employment. — Where deceased was killed in 
a collision as he was driving a truck, owned and 
maintained by his employer, from his home to 
his place of employment, it was found that 
transportation to and from work was an inci- 
dent of the employment, and that the accident 
arose out of and in the course of deceased’s 
employment. Phifer v. Foremost Dairy, 200 
N.C. 65, 156 S.E. 147 (1930). 

Special Errand for Employer on Way to 
Work. — While on his way to work, plaintiff 
was injured in crossing the street to purchase 
supplies for defendant school. This was done at 
the request of the principal. It was held that 
plaintiff was employed in a special errand for 
his master. In such case employment begins 
from the time the employee leaves his home. 
Massey v. Board of Educ., 204 N.C. 193, 167 
S.E. 695 (1933). 

Injury to Police Officer on Call at All 
Times. — Recovery would be denied where a 
rural policeman on call at all times was killed 
in an automobile accident while driving his own 
car from his home to police headquarters to 
report for his regular working day. Davis v. 
Mecklenburg County, 214 N.C. 469, 199 S.E. 
604 (1938). 

Where the deceased was a motorcycle police- 
man with fixed hours of active patrol duty as 
well as a general obligation to make arrests at 
other hours when law violations came to his 
notice and to be “on call” at all times, his cycle 
was furnished by the city and he had the entire 
care of it, and he was privileged to keep it at 
home and did so and was riding home after 
regular hours when he was killed in a collision, 
the Commission properly found that his death 
was compensable. Smith v. City of Gastonia, 
216 N.C. 517, 5 S.E.2d 540 (1939). 

Policeman Killed While Returning to 
Work from Leave of Absence. — Where the 
evidence showed that a policeman was killed in 
an accident while returning to work from a 
leave of absence, the conclusion that he did not 
sustain injury by accident arising out of and in 
the course of his employment was sustained. 
McKenzie v. City of Gastonia, 222 N.C. 328, 22 
S.E.2d 712 (1942). 

Injury While Crossing Public Highway. 
— Where the evidence tended to show that 
plaintiff’s intestate, a civilian guard of a con- 
struction company, stationed at a main gate of 
a marine base to direct traffic and parking 
about such gate and on the highway immedi- 
ately adjoining, was at the time of the accident 
on his way to his place of employment to report 
for work and was killed, after alighting from a 
bus, on a public highway immediately in front 
of such main gate, as he attempted to cross the 
highway ahead of an oncoming car, an award 
was error, as deceased was not on the premises 
of his employer and his injury and death did not 
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arise out of and in the course of his employ- 
ment. Bryan v. T.A. Loving Co., 222 N.C. 724, 
24 S.E.2d 751 (1943). 

Injury During Lunch Hour. — Findings to 
the effect that during lunch hour the employees 
were free to go as they pleased, that deceased 
employee had stopped his work for the lunch 
period and, in attempting to board a truck 
moving within the premises of the employer, 
fell and was fatally injured, with further evi- 
dence that the employee had been given no 
order and had no duty connected either with 
the truck or its contents, and was acting accord- 
ing to his own will, was held insufficient to 
show affirmatively that the injury resulted 
from a hazard incident to the employment, and 
supported the ruling of the Industrial Commis- 
sion that it did not arise out of the employment. 
Matthews v. Carolina Std. Corp., 232 N.C. 229, 
60 S.E.2d 93 (1950). 

An employee who was hit by a car while 
crossing highway to eat lunch on employer’s 
parking lot did not sustain an injury arising out 
of and in the course of employment. Horn v. 
Sandhill Furn. Co., 245 N.C. 173, 95 S.E.2d 521 
(1956). 

Injury to Employee at Plant After Hours 
on Private Business. — Where claimant, a 
foreman, returned to the employer’s plant after 
his regular working hours to attend to certain 
private business, but before entering upon such 
business he assisted with certain work of the 
employer, and then sat down on a wall to rest, 
whereupon he fell and was injured, it was held 
that the evidence was insufficient to sustain a 
finding that plaintiff’s injury arose out of and in 
the course of his employment. Poteete v. North 
State Pyrophyllite Co., 240 N.C. 561, 82 S.K.2d 
693 (1954). 

Farm Employee Killed While Crossing 
Highway on Return from Barn to Home. — 
Where farm employee who lived on farm was 
killed while crossing highway when returning 
from barn to which he had gone to feed live- 
stock to area of house in which he lived, the 
injury arose out of and in the course of his 
employment. Hardy v. Small, 246 N.C. 581, 99 
20-862. (1957): 

Fall in Parking Lot. — Where the employer 
provided a parking lot on its premises next to 
its factory and permitted its employees to park 
their cars in the lot, an injury received by an 
employee in a fall while she was walking from 
her parked car on her way to the other part of 
the employer’s premises where she actually 
worked was an injury arising out of and in the 
course of her employment within the purview of 
this section. Davis v. Devil Dog Mfg. Co., 249 
N.C. 543, 107 S.E.2d 102 (1959). 

Injury on Shopping Mall Parking Lot. — 
Salesperson for department store at mall shop- 
ping center who was injured after she had 
parked her automobile in an area in the mall 
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parking lot designated for department store 
employees by the mall owners did not sustain 
an injury by an accident arising out of and in 
the course of her employment. Glassco v. Belk- 
Tyler Co., 69 N.C. App. 237, 316 S.E.2d 334 
(1984). 

Injuries on Employer’s Private Road. — 
Injuries received by employees when their car 
went out of control as they were leaving work 
on a private road controlled and maintained by 
employer and leading from the area where the 
employees reported to work were held to have 
arisen out of and in the course of their employ- 
ment. Robinson v. North Carolina State Hwy. 
Comm'n, 13 N.C. App. 208, 185 S.E.2d 333 
(1971). 

Injury After Leaving Premises. — Where 
accident occurred at a time after plaintiff had 
completed her regular work shift, had “clocked 
out” on the time clock provided by her employer 
for that purpose, and had left her employer’s 
premises for the day and at a place which was 
not on her employer’s premises and over which 
it had no control, the accident did not arise “in 
the course of” her employment. Taylor v. Albain 
Shirt Co., 28 N.C. App. 61, 220 S.E.2d 144 
(1975), cert. denied, 289 N.C. 302, 222 S.E.2d 
703 (1976). 

Accident in Truck Operated by Fellow 
Employee. — Where the fatal accident oc- 
curred after the employees had completed their 
day’s work at the job site, had punched out on 
the time clock, had left the place of their em- 
ployment, and had started homeward in a truck 
owned and operated by a fellow employee 
whom they paid to transport them, the injury 
by accident did not arise out of and in the 
course of employment with defendant em- 
ployer. Harris v. Jack O. Farrell, Inc., 31 N.C. 
App. 204, 229 S.E.2d 45 (1976). 

Accident Returning from Meeting 
Where Going to and from Same Was Part 
of Duties. — Plaintiff’s accident on a city 
street as she was returning home to write a 
report about a work-related meeting which she 
had just attended was an accident in the course 
of her employment where going to and from the 
meetings was a part of plaintiff’s job duties for 
which she was paid the same as when actually 
in the office or at community meetings. Warren 
v. City of Wilmington, 43 N.C. App. 748, 259 
S.E.2d 786 (1979). 

Accident Returning from Meeting Held 
Not Part of Duties. — Although plaintiff’s 
presence was required at a meeting after which 
his accident occurred, his travel from that 
meeting should not be included within the 
scope of his employment duties. Being required 
to drive one’s car to a meeting is no different 
from being required to drive one’s car to work. 
When plaintiff left the meeting he was not 
traveling to a destination required by his em- 
ployer nor was he engaged in the furtherance of 
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his employer’s business. Wright v. Wake 
County Pub. Schs., 108 N.C. App. 282, 405 
SHH 202228 C991). 

Fall in Loading Zone. — An injury to 
plaintiff grocery store employee when she 
slipped and fell on ice in a loading zone in front 
of defendant employer’s store in a shopping 
center while she was walking to her work site 
after parking her car in the shopping center 
parking lot did not occur on her employer’s 
premises and thus did not arise out of and in 
the course of her employment, where plaintiff 
failed to show that she was performing any 
duties for employer at the time of her injury or 
that she was exposed to any danger greater 
than that of the public generally. Barham v. 
Food World, Inc., 300 N.C. 329, 266 S.E.2d 676, 
rehearing denied, 300 N.C. 562, 270 S.E.2d 105 
(1980). 

Illustrative Cases. — An employee injured 
in an automobile accident while returning to 
work from his home was not entitled to any of 
those exceptions where he was on a personal 
errand at the time of his accident and the trip 
did not serve any business purpose. Dunn v. 
Marconi Communs., Inc., 161 N.C. App. 606, 
589 S.E.2d 150, 2003 N.C. App. LEXIS 2260 
(2003). 


B. Where Employer Furnishes 
Transportation. 


Employer would not expose himself to 
liability for workers’ compensation pur- 
poses by gratuitously furnishing transpor- 
tation for his employees. Travelers Ins. Co. v. 
Curry, 26 N.C. App. 286, 221 5.E.2d 75, cert. 
denied, 289 N.C. 615, 223 S.E.2d 396 (1976). 

But Employer Who Furnishes Transpor- 
tation as Incident to Contract of Employ- 
ment May Be Liable. — While ordinarily an 
employer is not liable under this Chapter for an 
injury suffered by an employee while going to or 
returning from work, the employer may be held 
liable when he furnishes the means of trans- 
portation as an incident to the contract of 
employment. Smith v. City of Gastonia, 216 
NEC 517) 5 S.2.2d 540 (1939); Robertson. v, 
Shepherd Constr. Co., 44 N.C. App. 335, 261 
S.E.2d 16 (1979), cert. denied, 299 N.C. 545, 
265 S.E.2d 405 (1980). 

Injuries received by an employee while trav- 
eling to or from his place of employment are 
usually not covered by the act unless the em- 
ployer furnishes the means of transportation as 
an incident of the contract of employment. 
Strickland v. King, 293 N.C. 731, 239 S.E.2d 
ZASHK VOT 7): 

North Carolina has long held as compensable 
injuries sustained by employees while on the 
way to or returning from work where the em- 
ployer provides the means of transportation. 
Williams v. Brunswick County Bd. of Educ., 1 
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N.C. App. 89, 160 S.E.2d 102 (1968). 

Injuries sustained by an employee while be- 
ing transported to or from work in a conveyance 
furnished by his employer pursuant to an ex- 
press or implied term of the contract of employ- 
ment are compensable. Enroughty v. Black In- 
dus., Inc., 138 N.C. App. 400, 185 S.H.2d 597, 
cert. denied, 280 N.C. 721, 186 S.E.2d 923 
GOT 2). 

When the journey to or from work is made in 
the employer’s conveyance, the journey is in the 
course of employment, the reason being that 
the risks of the employment continue through- 
out the journey. Battle v. Bryant Elec. Co., 15 
N.C. App. 246, 189 S.E.2d 788, cert. denied, 281 
NP@r 755.1915 Ee2di353, 1972) 

As May Employer Who Makes Allow- 
ances to Cover Cost of Transportation. — 
Injuries sustained in an automobile accident by 
employees while on their way to or from work in 
an automobile owned by one of them arise out 
of and in the course of their employment when, 
under the terms of the employment and as an 
incident to the contract of employment, allow- 
ances are made by the employer to cover the 
cost of such transportation. Puett v. Bahnson 
Cone231UNiCr1ikeoSuS.H.2d 63350950) msec 
also Phifer v. Foremost Dairy, 200 N.C. 65, 156 
S.E. 147 (1930), where defendant provided de- 
ceased with a truck for use in defendant’s 
business and in taking deceased to and from 
work; Edwards v. T.A. Loving Co., 203 N.C. 189, 
165 S.E. 356 (1932), where deceased’s contract 
of service provided for transportation by the 
employer. 

An injury suffered by an employee while 
going to or from his work arises out of and in 
the course of employment when the employee, 
under the terms of the employment and, as an 
incident to the contract of employment, is paid 
an allowance to cover the cost of such transpor- 
tation. Williams v. Brunswick County Bd. of 
Educ., 1 N.C. App. 89, 160 S.E.2d 102 (1968). 

The test in such cases is whether the 
vehicle furnished by employer is one which the 
employees are required, or as a matter of right 
are permitted, to use by virtue of their contract, 
or whether it is furnished gratuitously for the 
mere accommodation of the workmen. Lassiter 
ww Carolina Ulelns& Tel. *Co., 215 N.C. 22701 
S.E.2d 542 (1939), affirming denial of compen- 
sation where transportation was furnished gra- 
tuitously; Robertson v. Shepherd Constr. Co., 
44 N.C. App. 335, 261 S.E.2d 16 (1979), cert. 
denied, 305 N.C. 395, 290 S.E.2d 364 (1982). 
See also Geiger v. Guilford College Community 
Volunteer Firemen’s Ass’n, 668 F. Supp. 492 
C(MEDIN: Gr 1987). 

Trips to and from Lunch. — The rule that 
traveling to and from work on a conveyance 
furnished by the employer is in the course of 
employment is applicable to trips to and from 
lunch. Enroughty v. Black Indus., Inc., 13 N.C. 
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App. 400, 185 S.E.2d 597, cert. denied, 280 N.C. 
721, 186° Siky.2d; 9231972): 

Transportation Furnished in Accor- 
dance with Custom. — Where employer 
hired two employees to ride on truck to help 
driver unload, and on the last trip the driver 
consented to let the employees off at the place 
on his route nearest their homes, in accordance 
with established custom, and one of the em- 
ployees attempted to alight before the truck 
had completely stopped, contrary to express 
orders, and fell to his mortal injury, the evi- 
dence was sufficient to sustain the finding that 
the accident arose out of and in the course of 
the employment. Latham v. Southern Fish & 
Grocery Co., 208 N.C. 505, 181 S.E. 640 (1935). 

Riding in Another Vehicle at Direction 
of Employer’s Foreman. — The evidence 
tended to show that defendant’s employees 
were required to check in at the office in the 
morning, were then transported to the job, and 
after completion of the day’s work were trans- 
ported back to the office where they received 
instructions as to the next day’s work before 
checking out, their working time being com- 
puted from the time of checking in until the 
time of checking out, that on the date in ques- 
tion they were carried to the job in a truck, but 
that the president’s car was sent to bring them 
back because of rain, that when deceased 
started to get in the car there were already six 
persons, including the driver, in the car, that 
the foreman said he could crowd in the car or 
ride in with another employee who was driving 
his own car, and that deceased then rode in 
with the other employee, and was fatally in- 
jured in an accident occurring after they had 
reached the city in which defendant’s place of 
business was maintained and while they were 
on their way to defendant’s office to check out. 
The evidence was sufficient to support the find- 
ing of the Industrial Commission that death 
resulted from an accident arising out of and in 
the course of the employment, the general rule 
of nonliability for an accident occurring while 
an employee is being transported to or from 
work in a conveyance of a third person over 
which the employer has no control not being 
applicable upon the evidence. Mion v. Atlantic 
Marble & Tile Co., 217 N.C. 748, 9 S.E.2d 501 
(1940). 

Abandoning Vehicle Furnished by Em- 
ployer. — Where an employer was under obli- 
gation to transport its employees from the 
woods where they worked to a camp, and pro- 
vided for that purpose a safety car attached to 
its railroad train, having forbidden its employ- 
ees to use the more hazardous log train, and 
deceased was killed in attempting to get on the 
log train and thus return to camp, the employee 
was killed as result of injury by accident arising 
out of and in the course of his employment. 
Archie v. Greene Bros. Lumber Co., 222 N.C. 


CH. 97. WORKERS’ COMPENSATION ACT 


70 


§97-2 


477, 23 S.E.2d 834 (1943). 

Where making a trip to a farm to load poultry 
and a return trip to the place of business of the 
employer after the poultry was loaded consti- 
tuted a substantial part of the services for 
which claimant was employed, the transfer of 
claimant from the truck of the employer to his 
own automobile in order that he might have it 
so that he could return home after he made his 
required report at the office of his employer did 
not constitute a distinct departure on a per- 
sonal errand disassociated from his master’s 
business, where claimant’s home was located 
on the most direct route between the farm and 
the plant, and where when the collision oc- 
curred claimant was proceeding on this direct 
route to the place of business of his employer. 
Brewer v. Powers Trucking Co., 256 N.C. 175, 
123 S.E.2d 608 (1962). 

Abandonment of Employment. — Find- 
ings to the effect that the deceased employee 
was furnished a car for transportation to and 
from his work, that he quit work about 7:00 
P.M., met a friend for dinner, took repeated 
drinks throughout the evening, made several 
trips, on one of which he drove approximately 
100 miles per hour, in search of a girl to join the 
party, and some five hours thereafter started 
for home in the employer’s car, and was killed 
in a wreck occurring on the direct route from 
the employer’s place of business to the employ- 
ee’s home, held to show an abandonment of 
employment rather than a deviation from it, 
and therefore the accident did not arise in the 
course of the employment. Alford v. Quality 
Chevrolet Co., 246 N.C. 214, 97 S.E.2d 869 
(Loa). 

Isolated Instance of Permission to Drive 
Company Truck Home. — Where deceased 
employee had permission to drive company 
truck home the day of the accident, the permis- 
sion given the deceased on this single, isolated 
occasion would not make the operation of the 
pickup truck an incident of his contract of 
employment. Robertson v. Shepherd Constr. 
Co., 44 N.C. App. 335, 261 S.E.2d 16 (1979), 
cert. denied, 299 N.C. 545, 265 S.E.2d 405 
(1980). 


IX. INJURIES WHERE EMPLOYMENT 
ENTAILS TRAVELING. 


Employees whose work entails travel 
away from the employer’s premises are 
held to be within the course of their em- 
ployment continuously during the trip, ex- 
cept when a distinct departure on a personal 
errand is shown, in the majority of jurisdic- 
tions. Brewer v. Powers Trucking Co., 256 N.C. 
175, 123 S.E.2d 608 (1962); Kiger v. Bahnson 
Serv. Co., 260 N.C. 760, 133 S.E.2d 702 (1963); 
Clark v. Burton Lines, 272 N.C. 433; 158 S:B:2d 
569 (1968); Martin v. Georgia-Pacific Corp., 5 
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N.C. App. 37, 167 S.E.2d 790 (1969); Smith v. 
Central Transp., 51 N.C. App. 316, 276 S.E.2d 
751 (1981); Chandler v. Nello L. Teer Co., 53 
N.C. App. 766, 281 S.E.2d 718 (1981), aff’d, 305 
N.C. 292, 287 S.E.2d 890 (1982). 

When travel is contemplated as part of the 
work, the rule is that the employment includes 
not only the actual doing of the work, but also a 
reasonable margin of time and space necessary 
to be used in passing to and from the place 
where the work is to be done, when the latter is 
expressly or impliedly included in the terms of 
the employment. Alford v. Quality Chevrolet 
Co., 246 N.C. 214, 97 S.E.2d 869 (1957); Yates v. 
Hajoca Corp., 1 N.C. App. 553, 162 S.E.2d 119 
(1968). 

As a general rule, accidents sustained while 
an employee is going to and from work are not 
within the course of the employment. However, 
where travel is contemplated as a part of the 
work, accident in travel is compensable. This 
exception is often referred to as the “traveling 
salesman’s exception” to the going and coming 
rule. Ross v. Young Supply Co., 71 N.C. App. 
532, 322 S.E.2d 648 (1984). 

An employee whose work entails travel 
away from the employer’s premises acts 
within the course of his employment continu- 
ously during the trip, unless there is proof of 
distinct or total departure on a personal er- 
rand. Hobgood v. Anchor Motor Freight, 68 N.C. 
App. 783, 316 S.E.2d 86 (1984). 

Injuries arising out of the necessity of 
sleeping in hotels or eating in restaurants 
away from home are usually held compensable. 
Martin v. Georgia-Pacific Corp., 5 N.C. App. 37, 
167 S.E.2d 790 (1969); Smith v. Central 
Transp., 51 N.C. App. 316, 276 S.E.2d 751 
(1981). 

When a traveling man slips in the street 
or is struck by an automobile between his 
hotel and a restaurant, the injury has been held 
compensable, even though the accident oc- 
curred on a Sunday evening, or involved an 
extended trip occasioned by employee’s wish to 
eat at a particular restaurant. Martin v. Geor- 
gia-Pacific Corp., 5 N.C. App. 37, 167 S.E.2d 
790 (1969). 

Necessary Business Trip Combining Si- 
multaneous Private Purpose. — If the work 
of the employee creates the necessity for travel, 
such is in the course of his employment, even 
though he is serving at same time some pur- 
pose of his own. Bee v. Yates Aluminum Window 
Co., 46 N.C. App. 96, 264 S.E.2d 368 (1980). 

Trip Made Primarily for Personal or So- 
cial Reasons. — Injuries received while on a 
trip being made primarily for personal or social 
reasons and not in performance of duty are not 
compensable, even if the employer is inciden- 
tally benefited by the trip. Ridout v. Rose’s 
5-10-25¢ Stores, 205 N.C. 423, 171 S.E. 642 
(1933), in which deceased went with another to 


ART. 1. WORKERS’ COMPENSATION ACT 


ual 


§97-2 


visit the other’s girlfriend and while on the visit 
stopped to get certain goods for his employer. 

Continuity Between Employment and 
Travel. — If it be conceded the course of 
employment included the travel home, then 
certainly there must be reasonable continuity 
between the employment and the travel. Alford 
v. Quality Chevrolet Co., 246 N.C. 214, 97 
S_E.2d 869 (1957); Yates v. Hajoca Corp., 1 N.C. 
App.005, 6205.4. 20 119 (1968). 

Injury to Salesman on Weekend Trip. — 
Evidence that plaintiff, a traveling salesman, 
used his employer’s car for a weekend trip and 
was injured in a wreck in returning was held to 
support the finding of the Industrial Commis- 
sion that the accident did not arise out of and in 
the course of the employment, notwithstanding 
that the injured employee, at the destination of 
the trip, met and conversed with a representa- 
tive of the employer, without appointment or 
direction of the employer, primarily in regard to 
a personal matter. Porter v. Noland Co., 215 
N C2245 2) 5 He 2dto3 1939): 

Fishing Trip. — Injury to a Boy Scout 
executive by accident while on a fishing trip on 
the high seas while attending an executive's 
conference arose out of and in the course of his 
employment when the executive was directed 
to attend the conference with all expenses paid 
by Boy Scout council, and the council prepared 
an agenda of recreational projects, including 
deep sea fishing, and impliedly required each 
executive to select one of the projects as an aid 
to his advancement and better qualifications to 
carry on his work in scouting. Rice v. Uwharrie 
Council Boy Scouts of Am., 263 N.C. 204, 139 
S.E.2d 223 (1964). 

Choking on Food in Restaurant. — There 
was no causal relationship between decedent's 
employment and his choking on a piece of meat 
when his day’s work was over and, business 
engagements scheduled for the morrow, he was 
having a leisurely evening meal at a public 
restaurant with an old friend whom the trip 
had enabled him to visit. Bartlett v. Duke Univ., 
984 N.C. 230, 200 S.H.2d 193 (1973). 

Employee Sent to Africa by Employer. — 
Where employer sent employees on a business 
trip to an isolated part of Africa and provided 
employees with sleeping, eating and recre- 
ational facilities within various company 
project areas, while they were within the 
project areas the employees were continuously 
in an employment situation and were protected 
by this Chapter. Chandler v. Nello L. Teer Co., 
53 N.C. App. 766, 281 S.E.2d 718 (1981), aff'd, 
305 N.C. 292, 287 S.E.2d 890 (1982). 

Employee sent to Africa by employer to work 
on road project, who went on a personal detour 
to visit a nearby sugar plantation but was back 
within the confines of the road project when 
accident occurred, returning to his place of 
employment and the sleeping accommodations 
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provided, was entitled to compensation under 
this Chapter. Chandler v. Nello L. Teer Co., 53 
N.C. App. 766, 281 S.E.2d 718 (1981), aff’d, 305 
N.C. 292, 287 S.E.2d 890 (1982). 


X. ASSAULTS AND FIGHTS. 


Assault as Accident When Unexpected. 
— Although an assault is an intentional act, it 
may be an accident within the meaning of the 
act when it is unexpected and without design 
on the part of the employee who suffers from it. 
Robbins v. Nicholson, 281 N.C. 234, 188 S.E.2d 
SOO LoT2): 

An assault is an “accident” within the 
meaning of the Workers’ Compensation Act 
when from the point of view of the worker who 
suffers from it, it is unexpected and without 
design on his part, although intentionally 
caused by another. Withers v. Black, 230 N.C. 
428, 53 S.E.2d 668 (1949); Gallimore v. Mari- 
lyn’s Shoes, 292 N.C. 399, 2383 $.E.2d 529 
(1977): 

An unexpected assault may be considered as 
an accident despite its characterization as an 
intentional act. Daniels v. Swofford, 55 N.C. 
Appr 595,)286)S. i 2de582) (41982): 

And When Arising Out of Work. — Where 
men are working together at the same work, 
disagreements may be expected to arise about 
the work, the manner of doing it, the use of 
tools, interference with one another, and many 
other details which may be trifling or impor- 
tant. Infirmity of temper, or worse, may be 
expected, and occasionally blows and fighting. 
When the disagreement arises out of the work 
in which two men are engaged, and as a result 
of it one injures the other, it may be inferred 
that the injury arose out of employment. With- 
ers v. Black, 230 N.C. 428, 53 S.E.2d 668 (1949). 

Where a worker is injured by a fellow em- 
ployee because of a dispute about the manner of 
doing the work he is employed to do, the acci- 
dent to the injured worker grows out of the 
employment and is compensable. Withers v. 
Black, 230 N.C. 428, 53 S.E.2d 668 (1949). 

North Carolina Industrial Commission prop- 
erly concluded that a truck driver’s injury and 
death following a road rage incident with an- 
other driver, in which the other driver ran over 
the decedent when the decedent exited his 
vehicle to confront the other driver, resulted 
from an injury by accident arising out of and in 
the course of his employment. Dodson v. Dubose 
Steel, Inc., 159\N.C. App. 1, 582.8.H)2d: 389; 
2003 N.C. App. LEXIS 1419 (2003). 

The danger which causes the assault 
must be peculiar to the work and not com- 
mon to the neighborhood. It must be incidental 
to the character of the business and not inde- 
pendent of the relation of master and servant. 
It need not have been foreseen or expected, but 
after the event it must appear to have had its 
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origin in a risk connected with the employment 
and to have flowed from that source as a 
rational consequence. Gallimore v. Marilyn’s 
Shoes, 292 N.C. 399, 233 S.E.2d 529 (1977). 

Where the assault uynon the employee 
grows out of a motive foreign to the em- 
ployment relationship, the necessary con- 
nection between the injury and the employ- 
ment is not present and no compensation for 
the injury is proper. Gallimore v. Marilyn’s 
Shoes, 292 N.C. 399, 233 S.EH.2d 529 (1977). 

Assault by Third Person. — The mere fact 
that injury is the result of the willful or crimi- 
nal assault of a third person does not prevent 
the injury from being accidental. Gallimore v. 
Marilyn’s Shoes, 30 N.C. App. 628, 228 S.E.2d 
39 (1976), rev'd on other grounds, 292 N.C. 399, 
253 (ks 2dr a 2IMLO GM): 

Assault by Fellow Servant. — The mere 
fact that the injury is the result of a willful and 
criminal assault of a fellow servant does not of 
itself prevent the injury from being accidental. 
Conrad v. Cook-Lewis Foundry Co., 198 N.C. 
723, 153 S.E. 266 (1930). 

If one employee assaults another solely 
from anger, hatred, revenge, or vindictive- 
ness, not growing out of or as an incident to the 
employment, the injury is to be attributed to 
the voluntary act of the assailant, and not as an 
incident of the employment. But if the assault 
is incidental to some duty of the employment, 
the injuries suffered thereby may properly be 
said to arise out of the employment. Ashley v. 
F-W Chevrolet Co., 222 N.C. 25, 21 S.E.2d 834 
(1942), wherein finding held to sustain award. 

No Compensation Where Cause of As- 
sault Is Personal. — When the moving cause 
of an assault upon an employee by a third 
person is personal, or the circumstances sur- 
rounding the assault furnish no basis for a 
reasonable inference that the nature of the 
employment created the risk of such an attack, 
the injury is not compensable. This is true even 
though the employee was engaged in the per- 
formance of his duties at the time, for even 
though the employment may have provided a 
convenient opportunity for the attack it was not 
the cause. Robbins v. Nicholson, 281 N.C. 234, 
188 S.E.2d 350 (1972). 

Injury is not compensable when it is inflicted 
in an assault upon an employee by an outsider 
as the result of a personal relationship between 
them, so that the attack was not created by and 
not reasonably related to the employment; to be 
compensable, the assault must have had sucha 
connection with the employment that it can be 
found logically that the nature of the employ- 
ment created the risk of the attack. Hemric v. 
Reed & Prince Mfg. Co., 54 N.C. App. 314, 283 
S.E.2d 436 (1981), cert. denied, 304 N.C. 726, 
288 S.E.2d 806 (1982). 

Injuries which an employee suffered when 
the employee’s ex-boyfriend entered the em- 
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ployee’s workplace and shot the employee three 
times were not compensable under North Caro- 
lina’s Workers’ Compensation Act even though 
the employee’s supervisor knew that the the 
ex-boyfriend had assaulted the employee and 
threatened to kill the employee and the super- 
visor might have prevented the incident by 
calling police. Dildy v. MBW Invs., Inc., 152 
N.C. App. 65, 566 S.E.2d 759, 2002 N.C. App. 
LEXIS 875 (2002). 

Killing as Result of Personal Enmity 
Alone. — In order for compensation to be 
recovered for the death of an employee under 
this act it is required that the injury causing 
death result from an accident arising out of and 
in the course of the employment, as a proximate 
cause, and where compensation is sought for 
the killing of one employee by another for 
purely personal and unrelated grounds, or 
when one was employed at night and the other 
by day, and the killing at night was a result of 
personal enmity alone, and these facts are 
found by the Commission and approved by the 
trial judge, the judgment denying the right of 
compensation will be affirmed on appeal. 
Harden v. Thomasville Furn. Co., 199 N.C. 733, 
15 5ho-E. 720 (1930). 

The risk of murder by a jealous spouse is 
not one which a rational mind would anticipate 
as an incident of the employment of both sexes 
in a business or industry. The possibility that 
an employee’s spouse will become jealous of an 
associate, with or without cause, is a hazard 
common to the neighborhood; it is independent 
of the relation of master and servant and is not 
a risk arising out of the nature of the employ- 
ment. Robbins v. Nicholson, 281 N.C. 234, 188 
S.E.2d 350 (1972). 

Employer’s Knowledge of Threats Irrel- 
evant. — Where an employee is injured in the 
course of employment by an outsider because of 
hate, jealousy, or revenge based on a personal 
relationship, the fact that the employer has 
knowledge of prior threats of death or bodily 
harm does not result in the injury’s arising out 
of the employment; to allow compensation un- 
der such circumstances would have the practi- 
cal effect of placing on the employer the duty of 
yielding to such threats of violence and termi- 
nating the employment of any worker so threat- 
ened, which would saddle the employer with a 
grossly unfair burden and the employee, in 
many cases, with an unjust job termination. 
Hemric v. Reed & Prince Mfg. Co., 54 N.C. App. 
314, 283 S.E.2d 436 (1981), cert. denied, 304 
N.C. 726, 288 S.E.2d 806 (1982). 

Shooting by Assistant. — Where in a pro- 
ceeding under this Act the evidence tended to 
show that the employee was a moulder in the 
employer’s foundry, and that he struck his 
assistant with a shovel after the assistant had 
spoken words to him which he deemed insult- 
ing, whereupon the assistant left the employ- 
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ment and returned and shot the claimant while 
he was doing his work, causing permanent 
injury, the evidence was sufficient to bring the 
case within the intent and meaning of the 
terms “injury by accident arising out of and in 
the course of the employment.” Conrad v. Cook- 
Lewis Foundry Co., 198 N.C. 723, 153 S.E. 266 
(1930). 

Shooting of Night Watchman. — Even 
though one be engaged in duties involving 
peculiar risks, one may not recover for any 
injury not arising out of those risks. Harden v. 
Thomasville Furn. Co., 199 N.C. 733, 155 S.E. 
728 (1930), where a night watchman was shot 
by a fellow employee because of a domestic 
affair. 

Deceased was a night watchman. While in a 
small store on defendant’s premises which was 
operated by a third person, he was shot by one 
who attempted to rob the store. It was held that 
the injury bore no relation to deceased’s em- 
ployment. Smith v. Newman Mach. Co., 206 
N.C. 97, 172 S.E. 880 (1932). 

Employee Shot by Hunter. — Plaintiff was 
shot in the eye by a hunter while he was 
working on his employer’s truck. The injury did 
not result from a cause peculiar to the employ- 
ment in which plaintiff was engaged. Whitley v. 
North Carolina State Hwy. Comm’n, 201 N.C. 
539, 160 S.E. 827 (1931); Bain v. Travora Mfg. 
Co., 203 N.C. 466, 166 S.E. 301 (1982). 

Murder by Robber. — Deceased was re- 
quired to report at defendant’s mill before the 
other employees. It was known that many ho- 
boes slept near the boiler room where he 
worked. He was murdered by a robber while he 
was engaged in his duties and before any other 
employees reported for work. It was held that 
the injury arose out of the employment. Good- 
win v. Bright, 202 N.C. 481, 163 S.E. 576 
(1932). See also West v. East Coast Fertilizer 
Co., 201 N.C. 556, 160 S.E. 765 (1931), where 
deceased, a night watchman, was killed by a 
robber. 

Assault upon Employee Collecting Ac- 
counts. — Where there was evidence that it 
was employee’s duty to collect accounts of his 
employer for goods sold upon the installment 
plan and that the employee endeavored to col- 
lect an account from a debtor and was struck by 
another also owing an account to the employer, 
the injury resulting in death, the evidence was 
sufficient to sustain a finding by the Industrial 
Commission that the injury was the result of an 
accident arising out of and in the course of the 
employment, and such a finding of fact was 
conclusive and binding. Winberry v. Farley 
Stores, 204 N.C. 79, 167 S.E. 475 (1933). 

Game Warden Killed by Person Against 
Whom He Testified in Criminal Action. — 
Where decedent, a game warden, was killed by 
a person against whom he had testified in a 
criminal action for violation of the game law, 
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the court held that the injury did not arise out 
of and in the course of employment. Hollowell v. 
North Carolina Dep’t of Conservation & Dev., 
206 N.C. 206, 173 S.E. 603 (1934). 

Fall Suffered While Running from As- 
sailant. — A fellow employee, who was drunk 
at the time, ran plaintiff away from his work. 
Plaintiff returned, only to run again when he 
saw his assailant approaching. Plaintiff’s fore- 
man was present. In leaving the second time, 
plaintiff fell and broke his leg. The Commis- 
sion’s award of compensation was affirmed. The 
injury had its origin in plaintiff’s employment. 
It was immaterial that it was unexpected. Wil- 
son v. Boyd & Goforth, 207 N.C. 344, 177 S.E. 
178 (1934). 

Employee in Moving Vehicle Struck by 
Flying Object. — Where a deliveryman was 
driving a truck in the course of his employment 
and, while passing a group of boys playing 
baseball, a baseball struck the windshield and 
a piece of glass from the windshield struck him 
in the eye, resulting in serious injury, it was 
held that the injury resulted from an accident 
arising out of and in the course of the employ- 
ment, within the meaning of this section. Per- 
kins v. Sprott, 207 N.C. 462, 177 S.E. 404 
(1934), distinguishing Whitley v. North Caro- 
lina State Hwy. Comm'n, 201 N.C. 539, 160 S.E. 
827 (1931) and Bain v. Travora Mfg. Co., 203 
N.C. 466, 166 S.E. 301 (1932), apparently on 
the ground that in those cases the plaintiff was 
struck by a bullet, whereas here, the glass and 
not the ball directly injured plaintiff. 

Dispute over Matters Foreign to Em- 
ployment. — Evidence tending to show that a 
night watchman employed to watch over one 
section of a highway under construction came 
over to a night watchman employed to watch 
over another section thereof, and engaged in an 
altercation relating to matters foreign to the 
employment, and that one of them killed the 
other as a result thereof, was sufficient to 
support the finding of the Industrial Commis- 
sion that the deceased’s death was not the 
result of an accident arising out of and in the 
course of the employment, and therefore such 
finding was conclusive on the courts. McNeill v. 
C.A. Ragland Constr. Co., 216 N.C. 744, 6 
S.E.2d 491 (1940). 

As to assault by foreman in discharging 
employee, see McCune v. Rhodes-Rhyne Mfg. 
Cos 217N: C7 35148 S.Hi2d)21911940): 

Assault Arising from Dispute over Work. 
— Where the evidence disclosed that two em- 
ployees had no personal contacts outside of the 
employment, and there was evidence that the 
dispute between them arose over the work they 
were performing for their common employer, 
the evidence was sufficient to sustain the find- 
ing by the Industrial Commission that an as- 
sault made by the one upon the other arose out 
of the employment. Withers v. Black, 230 N.C. 
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428, 53 S.E.2d 668 (1949). 

Where there was friction and enmity be- 
tween two employees, growing out of criticism 
of the work of one of them by the other and 
complaint thereof to the employer, and the 
employee whose work was criticized assaulted 
his fellow worker from anger and revenge over 
such criticism, which resulted in the death of 
the one assaulted, such death occurred from an 
accident in the course of the employment. 
Hegler v. Cannon Mills Co., 224 N.C. 669, 31 
S.E.2d 918 (1944). 

Shooting of three employees by mentally dis- 
turbed coemployee while they were at work in 
locker plant arose out of and in the course of 
employment though shooting was “triggered” 
by a draft board incident, where shooter stated 
that reason for shooting was resentment of 
“domination” by coemployees. Zimmerman v. 
Elizabeth City Freezer Locker, 244 N.C. 628, 94 
S.E.2d 813 (1956). 

Shooting by Boyfriend of Coworker. — 
Injuries received by plaintiff at place of employ- 
ment when the boyfriend of a coworker shot 
both plaintiff and coworker did not arise out of 
his employment, where the assault resulted 
from the personal relationship between the 
coworker and her boyfriend and was not cre- 
ated by or reasonably related to the employ- 
ment, notwithstanding the fact that plaintiff 
was present in the office in which the shooting 
occurred because he had been instructed to 
keep a record of coworker’s hours. Hemric v. 
Reed & Prince Mfg. Co., 54 N.C. App. 314, 283 
S.E.2d 436 (1981), cert. denied, 304 N.C. 726, 
288 S.E.2d 806 (1982). 


XI. HORSEPLAY. 


Horseplay as Risk Assumed by Em- 
ployer. — The act contemplates the gathering 
together of workers of varying characteristics, 
and the risks and hazards of such close contact, 
including joking and pranks by the workers, 
are incidents to the business and grow out of it 
and are ordinary risks assumed by the em- 
ployer under the act. Chambers v. Union Oil 
Co., 199 N.C. 28, 153 S.E. 594 (1930). See also 
Wilson v. Town of Mooresville, 222 N.C. 283, 22 
S.E.2d 907 (1942). 

Injuries resulting from horseplay initi- 
ated and participated in by a claimant 
have not been excluded from the Workers’ 
Compensation Act by the decision of the State 
Supreme Court in Chambers v. Union Oil Co., 
199 N.C. 28, 153 S.E. 594 (1930). Bare v. Wayne 
Poultry Co., 70 N.C. App. 88, 318 S.E.2d 534 
(1984), cert. denied, 312 N.C. 796, 325 S.E.2d 
484 (1985). 

Where Injured Employee Did Not Par- 
ticipate in Horseplay He May Recover. — 
Where the injured employee does not partici- 
pate in the sportive acts of his fellow employee, 
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the injury is compensable. Chambers v. Union 
Oil Co., 199 N.C. 28, 153 S.E. 594 (1930), where 
claimant was accidentally shot by the discharge 
of a gun, which a fellow truck driver carried in 
his truck, while he was putting oil in his own 
truck, commented on in 9 N.C.L. Rev. 105 
(1931). 

If an employee is injured as a result of the 
horseplay of a fellow worker, the injured em- 
ployee is not precluded from recovering his 
damages under this act if he did not participate 
therein. Chambers v. Union Oil Co., 199 N.C. 
28, 153 S.E. 594 (1930). 

Injuries occurring after the employee 
has ceased his horseplay and returned to 
work are compensable. Michaux v. Gate City 
Orange Crush Bottling Co., 205 N.C. 786, 172 
S.E. 406 (1934), affirming award of compensa- 
tion to deceased, who was killed in trying to 
catch his employer’s truck, which had left him 
while he was wrestling with a stranger. 

Thrill seeking which bears no conceivable 
relation to accomplishing the job for which the 
employee was hired moves the employee from 
the scope of his employment. Hoyle v. Isenhour 
Brick & Tile Co., 306 N.C. 248, 293 S.E.2d 196 
(1982). 

Back Injury Caused by Fellow Em- 
ployee. — Plaintiff employee, who was injured 
when he told co-worker who was sitting on a 
box of cloth in employer’s dyeing department 
that he was going to turn him over onto the 
floor, upon which co-employee got up and 
grabbed the front of plaintiff’s belt and jerked 
him, causing an injury to plaintiff’s back which 
eventually resulted in plaintiff having a disc 
removed from his back by surgery, sustained 
his injury by accident arising out of and in the 
course of his employment as a result of horse- 
play, and was entitled to compensation. 
McGraw v. Fieldcrest Mills, Inc., 84 N.C. App. 
807, 352 S.H.2d 435 (1987). 

Death by Drowning — Held Compens- 
able. — The death of a 14-year-old employee of 
a sanitary district by drowning while he was 
attempting to wade across a reservoir to com- 
plete his work of cutting weeds on the side 
arose out of and in the course of his employ- 
ment, although he had received general in- 
structions at an earlier time not to go into the 
water, where the place at which he stepped into 
the water was shallow and the danger was not 
obvious, and decedent’s actions were thus not 
so extreme as to break the causal connection 
between his employment and his death. Hens- 
ley v. Caswell Action Comm., Inc., 296 N.C. 527, 
Bo leo. 20e89941979): 

Same — Held Not Compensable. — The 
death of a 15-year-old laborer by drowning 
while swimming in a lake on his employer’s 
premises during his lunch hour when the life- 
guard was not on duty did not arise out of and 
in the course of his employment where all the 
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evidence showed that deceased was acting in 
contravention of specific instructions from his 
employer and that he was engaged in an inde- 
pendent recreational activity totally unrelated 
to his work of cutting grass. Martin v. 
Bonclarken Ass’y, 296 N.C. 540, 251 S.E.2d 403 
COTS): 


XII. DEVIATION, DEPARTURE, AND 
ABANDONMENT. 


Employee Need Not Be in Exact Spot 
Designated by Employer. — The Workers’ 
Compensation Act must be liberally construed, 
and the term “out of the employment” will not 
preclude recovery for an accident occurring 
while an employee is not in the exact spot 
designated by the employer if the employee is 
at the place he is required to be in the perfor- 
mance of his duties. Howell v. Standard Ice & 
Fuel:Gor 226)N;C. 730; 40; 5. be2del97 (i946): 

Performance of Forbidden Task. 
Where an employee is employed solely for a 
particular job, such as operating a chain saw, 
and is positively forbidden to perform another 
job connected with the work, such as operating 
a tractor, and injury received while performing 
the forbidden task does not arise out of a 
hazard of the employment, and is not compens- 
able. Taylor v. Dixon, 251 N.C. 304, 111 S.E.2d 
LSI CLOSO): 

Violation of Orders. — Disobedience of a 
direct and specific order by a then present 
superior breaks the causal relation between the 
employment and the resulting injury. Con- 
versely, when there is a rule or a prior order 
and the employee is faced with the choice of 
remaining idle in compliance with the rule or 
order or continuing to further his employer’s 
business in contravention of it, no superior 
being present, the employer who would reap 
the benefits of the employee’s acts if success- 
fully completed should bear the burden of in- 
jury resulting from such acts. Under such cir- 
cumstances, engaging in an activity which is 
outside the narrow confines of the employee’s 
job description, but which is reasonably related 
to the accomplishment of the task for which the 
employee was hired, does not ordinarily consti- 
tute a departure from the scope of employment. 
Hoyle v. Isenhour Brick & Tile Co., 306 NIC: 
948, 293°S:Hi2d 196 (1932). 

Emergency. — Deceased slept on employer’s 
premises. On the night of the accident, some 
machinery had broken and deceased voluntar- 
ily went after a foreman who could fix it. No one 
had requested deceased to do this, although the 
evidence showed that he expected to receive 
pay for his time. He was killed by a passing car 
while on his way to get the foreman. It was held 
that the breakdown of machinery could not be 
classified as sufficient emergency to justify re- 
covery. Davis v. North State Veneer Corp., 200 
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N.Ga260 156: S16 4859, C1931): 

Salesman Going Out of His Way to Buy 
Cigars. — The injured employee was a sales- 
man and collector who was furnished with a car 
and who had no fixed hours of employment. 
One evening, while on his way to make a 
business visit, he deviated less than a mile to 
buy some cigars, which he regarded as expedi- 
ent to the purpose of his visit. While going from 
the drugstore, he was injured. Compensation 
award was affirmed; the accident arose out of 
and in the course of the employment. Parrish v. 
Armour & Co., 200 N.C. 654, 158 S.E. 188 
oer): 

Attempt to Get a Job for a Friend. — 
Claimant was an employee in defendant’s mill. 
Her work ceased at 11 o’clock one day, but she 
was not permitted to leave until 11:30. During 
this interval she was injured as she returned 
from downstairs to see about getting a friend a 
job. It was held that plaintiff’s mission was “not 
such a departure from the employer’s business 
. . . that it was not in the course of the employ- 
ment.” Bellamy v. Great Falls Mfg. Co., 200 
N.C. 676, 158 S.E. 246 (1931). 

Return to Employment after Deviation. 
— After working steadily for 15 hours, claimant 
stopped to eat and get a haircut. He then 
returned to his employer’s truck. He was in- 
jured in taking the truck to defendant’s place of 
business. It was held that the temporary devi- 
ation from the course of duty was not an aban- 
donment. Furthermore, the accident occurred 
after the employee had resumed his work. 
Jackson v. Dairymen’s Creamery, 202 N.C. 196, 
162,8.Hi359) (1932): 

Evidence that claimant was not sure 
that the mill in which he was employed 
would be operated on the day in question and 
that he rode to work with another employee, 
requesting his son to follow in his car to drive 
him home in case the mill was not operated, 
and that upon getting to work and ascertaining 
that the mill would be operated, he put his 
lunch in the room where he worked and went to 
a platform at the front of the mill to tell his son 
not to wait for him, and that he there slipped on 
ice and fell to his injury, was sufficient to 
support the finding that the injury resulted 
from an accident arising out of and in the 
course of his employment. Gordon v. Thomas- 
ville Chair Co., 205 N.C. 739, 172 S.E. 485 
(1934). 

Accidental Discharge of Gun. — De- 
ceased, a delivery boy, went to employer’s store- 
room after groceries. He stopped by a private 
bedroom and was killed by the accidental dis- 
charge of a gun which he had found in the room. 
The evidence was held sufficient to support the 
Commission’s finding that the accident did not 
arise out of and in the course of the employ- 
ment. Smith v. S.E. Hauser & Co., 206 N.C. 
562, 174 S.E. 455 (1934). 
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Acting at Request of Superior. — Recov- 
ery was denied where deceased was killed 
while attending a furniture market at the re- 
quest of his superior. It was shown that the 
deceased was invited io attend, not for the 
purpose of learning anything helpful to his 
work, but to enable him to have a pleasure trip. 
Hilderbrand v. McDowell Furn. Co., 212 N.C. 
100, 193.S.E: 294 (1937). 

When plaintiff injured his arm in raising 
a window to obtain a bottle of milk which 
he had purchased from defendant’s confection- 
ery wagon and set aside to cool, recovery was 
allowed, the court saying that plaintiff’s con- 
duct did not constitute such a deviation as to 
deprive him of the benefits of the act. Pickard v. 
E.M. Holt Plaid Mills, 213 N.C. 28, 195 S.E. 28 
(1938). 

Drowning After Violation of Orders. — 
Recovery was denied where a painter dropped 
his brush in a river and in violation of the 
foreman’s orders went in after it and was 
drowned. Morrow v. State Hwy. & Pub. Works 
Comm’n, 214 N.C. 835, 199 S.E. 265 (1938). 

Fall After Resting on Plank. — The find- 
ings of fact of the Industrial Commission, sup- 
ported by the evidence, were to the effect that 
deceased employee was a night watchman, that 
his duties were to make periodic inspection and 
to attend the furnaces and to get up steam, that 
on the night in question he procured his son to 
help him, that he instructed his son to do 
certain of his duties in the boiler room, that he 
placed a small box and plank on a walkway 
eight or nine feet high, with one end of the 
plank resting on the box, and lay down on the 
plank, that his son called him in time to make 
a periodic inspection some 30 minutes later, 
and that in getting up from his recumbent 
position, while his son was engaged in the 
performance of the employee’s active duties in 
the boiler room, the employee fell from the 
walkway and was fatally injured. The facts did 
not compel the conclusion, as a matter of law, 
that at the time of injury the employee had not 
deviated from or abandoned his employment, 
and therefore the award of the Industrial Com- 
mission denying compensation was upheld. 
Stallcup v. Carolina Wood Turning Co., 217 
N.C. 302, 7 S.E.2d 550 (1940). 

Riding Conveyor. — Deceased was killed in 
rising from basement to ground floor on a 
mechanical crate conveyor. Steps were provided 
by the employer, and none of the employees 
rode the conveyor when the foreman was 
around. It was held that the denial of compen- 
sation was proper in that deceased stepped 
aside from the sphere of his employment in 
getting on the conveyor. Teague v. Atlantic Co., 
213 N.C. 546, 196 S.E. 875 (1938). 

The fact that deceased was not actually 
engaged in the performance of his duties 
as watchman at the time he was pushed over 
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and injured unintentionally by a fellow em- 
ployee in a hurry did not perforce defeat his 
claim for compensation under this Act, where 
both employees had checked in for work and 
were on the premises and where they had a 
right to be. Brown v. Carolina Aluminum Co., 
224 N.C. 766, 32 S.E.2d 320 (1944). 

Selection of More Hazardous Route. — 
The evidence tended to show that claimant, in 
the performance of his duty to go to a guard 
tower outside of a high wire fence, elected to 
climb over the fence rather than go around by 
the gate, which would require approximately 
200 yards of travel, and was injured when he 
jumped from the top of the fence to avoid falling 
therefrom. It was held that the evidence sus- 
tained the award of compensation, and the 
contention that claimant climbed the fence for 
his own convenience rather than as a part of his 
duties was untenable, since the mere fact that 
an employee selected the more hazardous route 
in the performance of his duties does not defeat 
recovery. Hartley v. North Carolina Prison 
Dep't, 258 N.C. 287, 128 S.E.2d 598 (1962). 

Injury On the Way to Move Truck. — 
Where plaintiff (mayor of town) set out on bike 
to move an improperly parked city truck, but 
first stopped at his place of business and con- 
sumed an alcoholic beverage, then resumed his 
errand and was subsequently injured in a bicy- 
cle accident, his injury arose out of and in the 
course of his employment. Creel v. Town of 
Dover, 126 N.C. App. 547, 486 S.E.2d 478 
GL997): 

Effect of Intoxication. — The relevant 
question in determining whether intoxication 
operates to bar benefits to a claimant under the 
Act is not whether the claimant was intoxicated 
at the time of the accident, but whether the 
claimant’s intoxication was more probably than 
not a cause in fact of the accident. Creel v. Town 
of Dover, 126 N.C. App. 547, 486 S.E.2d 478 
(1997). 


XIII. AGGRAVATION OF EXISTING 
CONDITION OR INFIRMITY. 


Injury Aggravating Preexisting Infir- 
mity or Disease Is Compensable. — When 
an employee afflicted with a preexisting disease 
or infirmity suffers a personal injury by acci- 
dent arising out of and in the course of his 
employment, and such injury materially accel- 
erates or aggravates the preexisting disease or 
infirmity and thus proximately contributes to 
the death or disability of the employee, the 
injury is compensable even if it would not have 
caused death or disability to a normal person. 
Anderson v. Northwestern Motor Co., 2383 N.C. 
372; 64 S.E.2d 265:(1951): 

If the employee by reason of constitutional 
infirmities is predisposed to sustain injuries 
while engaged in labor, nevertheless the le- 
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niency and humanity of the law permit him to 
recover compensation if the physical aspects of 
the employment contribute in some reasonable 
degree to bring about or intensify the condition 
which renders him susceptible to such accident 
and consequent injury. Moore v. J.P. Stevens & 
Co., 47 N.C) App. 744,9269 Sil2d)159, cert. 
denied, 301 N.C. 401, 274 S.E.2d 226 (1980); 
Walston v. Burlington Indus., 49 N.C. App. 301, 
271 S.E.2d 516 (1980), rev’d on other grounds, 
304 N.C. 670, 285 S.E.2d 822 (1982); Hansel v. 
Sherman Textiles, 304 N.C. 44, 283 S.E.2d 101 
GLOB I); 

Employment Need Not Be Sole Caus- 
ative Force. — In workers’ compensation ac- 
tions the rule of causation is that where the 
right to recover is based on injury by accident, 
the employment need not be the sole causative 
force to render an injury compensable. Hansel 
y. Sherman Textiles, 304 N.C. 44, 283 S.E.2d 
101 (1981); Kendrick v. City of Greensboro, 80 
NUCrApp. 1183, 3445.H.2d 122, cert, denied) 3.17 
N,C2335,0046.5,H.2d 500 (1986). 

Where the accident and resultant injury 
arise out of both the idiopathic condition of the 
worker and hazards incident to the employ- 
ment, the employer is liable. But not so where 
the idiopathic condition is the sole cause of the 
injury. Norris v. Kivettco, Inc., 58 N.C. App. 
376, 293 S.E.2d 594 (1982). 

Relative Contributions of Accident and 
Preexisting Condition Not Weighed. — An 
employer accepts an employee has he is, and if 
a compensable injury precipitates a latent 
physical condition, such as heart disease, can- 
cer, back weakness, or the like, the entire 
disability is compensable; no attempt is made 
to weigh the relative contribution of the acci- 
dent and the preexisting condition. Anderson v. 
A.M. Smyre Mfg. Co., 54 N.C. App. 337, 283 
5. H20d.433,(1981). 

Aggravation of Heart Condition. — Find- 
ings to the effect that employee suffered an 
injury arising out of and in the course of the 
employment, which injury aggravated a preex- 
isting heart condition and caused death, would 
support an award for compensation and burial 
expenses. Wyatt v. Sharp, 239 N.C. 655, 80 
S.E.2d 762 (1954). 

Evidence Held Insufficient to Show 
Death as Natural Result of Accident. — 
Deceased broke his leg from a fall on the job. He 
was then 65 and had arteriosclerosis, arthritis, 
and heart trouble. While laid up he suffered 
with a bladder ailment which two attending 
physicians thought was caused or aggravated 
by his inactivity in bed. Over seven months 
later he died from the heart ailment and arthri- 
tis, which a different attending physician 
thought possibly or even probably would have 
been aggravated by a bladder condition such as 
reported by the physicians who first looked 
after him but of which the witness had no 
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knowledge. This physician thought the accident 
to have been only a remote cause of his death. It 
was held that the evidence was insufficient to 
support the Commission’s finding that de- 
ceased died while totally disabled from the 
accident and as a natural result of it. Gilmore v. 
Hoke County Bd. of Educ., 222 N.C. 358, 23 
S.E.2d 292 (1942). 

Injury Caused by Previous Compens- 
able Injury. — Plaintiff’s compensable spinal 
injury which caused permanent paralysis of his 
legs was a proximate cause of burns received by 
plaintiff on the lower portions of his body when 
a cigarette he had been smoking set the cloth- 
ing on his bed on fire. Plaintiff suffered the 
burns because of a loss of feeling and sensitivity 
in the lower portions of his body as a result of 
the original compensable accident, and the act 
of leaving the cigarette where it could set fire to 
the bedclothing was insufficient to break the 
chain of causation between the original injury 
and the burns sustained. Starr v. Charlotte 
Paper Co., 8 N.C. App. 604, 175 S.E.2d 342 
COO! 

Back Injury Following Previous Back 
Surgery. — Under the evidence the Commis- 
sion could determine that plaintiff’s work-re- 
lated back injury and the surgery which fol- 
lowed contributed to his disability in a 
reasonable degree, regardless of the fact that 
he had two previous laminectomies, and that, 
as a result, plaintiff was entitled to compensa- 
tion. Kendrick v. City of Greensboro, 80 N.C. 
App. 183, 341 S.E.2d 122, cert. denied, 317 N.C. 
335, 346 S.E.2d 500 (1986). 

Compensation for Entire Resulting Dis- 
ability. — When a preexisting, nondisabling, 
non-job-related condition is aggravated or ac- 
celerated by an accidental injury arising out of 
and in the course of employment or by an 
occupational disease so that disability results, 
then the employer must compensate the em- 
ployee for the entire resulting disability, even 
though it would not have disabled a normal 
person to that extent. In such a case, where an 
injury has aggravated an existing condition 
and thus proximately caused the incapacity, the 
relative contributions of the accident and the 
preexisting condition will not be weighed. 
Wilder v. Barbour Boat Works, 84 N.C. App. 
1838) 302 5.0.20 69019387), 


XIV. INJURY FROM DISEASE. 


Section 97-52 et seq. Constitute Implied 
Amendment to This Section. — The Occupa- 
tional Disease Act, G.S. 97-52 et seq., consti- 
tutes an implied amendment to this section. 
Under that act, specified occupational diseases 
are compensable. In adopting this amendment, 
the legislature was not making provision for 
compensation for injuries by accident as that 
term is ordinarily understood. Provision for 
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that type of injury had already been made in 
the original act. It was considering those dis- 
eases the causative origin of which is occupa- 
tional and designating those which are to be 
deemed within the new and extended definition 
of “injury by accident” wiich it was then pro- 
viding. Henry v. Lawrence Leather Co., 234 
N.C. 126, 66 S.E.2d 693 (1951). 

But Compensation for Disease Resulting 
from Accident Is Not Precluded by § 97-52 
et seq. — Section 97-52, providing that only 
the occupational diseases therein specified 
should be compensable, relates only to occupa- 
tional diseases, which are those resulting from 
long and continued exposure to risks and con- 
ditions inherent and usual in the nature of the 
employment, and this section does not preclude 
compensation for a disease not inherent in or 
incident to the nature of the employment when 
it results from an accident arising out of and in 
the course of the employment. MacRae v. Un- 
employment Comp. Comm’n, 217 N.C. 769, 9 
S.E.2d 595 (1940). 

And the employer is responsible for any 
disease resulting naturally and unavoid- 
ably from an accident. Williams v. Thomp- 
son, 200 N.C. 463, 157 S.E. 430 (1931), where 
plaintiff injured his eye and later unavoidably 
contracted gonorrhea ophthalmia in the injured 
organ; Clark v. Carolina Cotton & Woolen Mills, 
204 N.C. 529, 168 S.E. 816 (1933), in which 
evidence was sufficient to support the finding 
that plaintiff’s fall resulted in myelitis. See also 
Anderson v. Century Data Sys., Inc., 71 N.C. 
App. 540, 322 S.E.2d 638 (1984). And see 10 
N.C.L. Rev. 407 (1982). 

Apportionment Between Incapacitating 
Disease and Other Factors Not Proper. — 
Where an industrial disease renders an em- 
ployee actually incapacitated to earn any 
wages, the employer may not ask that a portion 
of the disability be charged to the employee’s 
advanced age and poor learning on the grounds 
that if it were not for these factors he might still 
retain some earning capacity. Anderson v. A.M. 
Smyre Mfg. Co., 54 N.C. App. 337, 283 S.E.2d 
433 (1981). 

Ordinarily, heart disease is not an injury 
and death therefrom is not ordinarily compens- 
able. West v. North Carolina Dep’t of Conserva- 
tion & Dev., 229 N.C. 232, 49 S.E.2d 398 (1948); 
Duncan v. City of Charlotte, 234 N.C. 86, 66 
S.E.2d 22 (1951); Lewter v. Abercrombie En- 
ters., Inc., 240 N.C. 399, 82 S.E.2d 410 (1954); 

In heart cases the decisions require a 
showing that the exertion was in some 
way unusual or extraordinary. Lewter v. 
Abercrombie Enters., Inc., 240 N.C. 399, 82 
S.E.2d 410 (1954). 

Dilatation of the Heart Due to Unusual 
Exertion. — A policeman 56 years of age, who 
was in good health and without any physical 
defect or disease, arrested a young man, who, 
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because of intoxication, violently and viciously 
resisted, and after the officer subdued him and 
transported him to the jail, the officer and 
another had to carry the prisoner up three 
flights of stairs because the elevator was out of 
order. The officer collapsed with acute dilata- 
tion of the heart due to the unusual exertion. 
This injury to the heart muscle was chronic and 
progressive and the policeman suffered a fatal 
heart attack some 10 months thereafter. It was 
held that the evidence warranted the conclu- 
sion that the injury to the heart resulted not 
from inherent weakness or disease but from an 
unusual and unexpected happening, and that 
therefore death resulted from an accident 
within the meaning of this section. Gabriel v. 
Town of Newton, 227 N.C. 314, 42 S.E.2d 96 
(1947). See Lewter v. Abercrombie Enters., Inc., 
240 N.C. 399, 82 S.E.2d 410 (1954). 
Coronary Occlusion. — Evidence that 
plaintiff suffered a coronary occlusion while 
rolling a heavy rope net in the course of his 
employment, with medical expert testimony 
that the exercise could not be the cause of the 
condition, although the attack might have been 
accelerated or precipitated by the exertion, was 
insufficient to sustain a finding that the coro- 
nary occlusion and resulting myocardial infarc- 
tion arose out of and in the course of the 
employment. Bellamy v. Morace Stevedoring 
Goi258)N.C'327; 128 S:E.2d:395 (1962): 
Accident and Exposure as Contributing 
to Death from Acute Nephritis. — The evi- 
dence before the Industrial Commission tended 
to show that the deceased employee, for whose 
death compensation was sought, had been in 
exceptionally good health up to the time of the 
accident, that he fell from a platform, breaking 
his leg, and lay where he fell for about half an 
hour, exposed to the cool weather, that he was 
then discovered and carried into the office, 
where he had to wait some two hours for 
medical attention. There was expert testimony 
to the effect that the exposure was a contribut- 
ing factor causing acute nephritis resulting in 
death, and that the accident and exposure 
accelerated the employee’s death. It was held 
that the evidence was sufficient to support the 
finding of the Industrial Commission that the 
disease resulted naturally and unavoidably 
from the accident. Doggett v. South Atl. Whse. 
GoG 212'°N.C) 599, 19458. FE. 111.1937): 
Hemorrhagic Pachymeningitis Result- 
ing from Blow to Head. — Plaintiff, while 
about his employer’s business, was struck on 
the back of the head by hides which he was 
jerking from hooks about 10 feet from the floor, 
and had to stop work for a very short time. As a 
result of the blow plaintiff contracted hemor- 
rhagic pachymeningitis which caused his total 
disability. This was held to be an injury by 
accident, arising out of and in the course of his 
employment within this section. Eller v. 


ART. 1. WORKERS’ COMPENSATION ACT 


(ee. 


$97-2 


Lawrence Leather Co., 222 N.C. 28, 21 S.E.2d 
809 (1942), petition for rehearing allowed and 
judgment modified on other grounds, 222 N.C. 
604, 24 S.E.2d 244 (1943). 

Gonorrhea Ophthalmia Resulting from 
Accident. — Plaintiff, a truck driver, sus- 
tained an injury to his eye while cleaning a 
carburetor. The injury irritated his eye and 
resulted in ulcer. Seven days after the accident 
the plaintiff was treated by a doctor, who gave 
the plaintiff some lotion to use. He visited the 
doctor three times. Then gonorrhea ophthalmia 
showed up, which was on the thirteenth day 
after the accident. As a result of the infection 
the plaintiff lost one eye and suffered a partial 
loss of use in the other eye. Compensation was 
allowed. Williams v. Thompson, 200 N.C. 463, 
157 S.E. 480 (1931). See 8 N.C.L. Rev. 421 
(19380). 

Contraction of Tuberculosis from Co- 
worker. — Tuberculosis contracted from expo- 
sure to the cough of one actively infected who 
was seated in close proximity at work is not an 
occupational disease, but may be found to have 
resulted naturally and avoidably from an acci- 
dent. MacRae v. Unemployment Comp. 
Commn, 2i1 NG. 769) 9 Sii2d 595 (1940): 
And see 10 N.C.L. Rev. 407 (1932). 

Employee Contracting Pneumonia. — 
Where an employee got wet in washing certain 
machines, although furnished with special 
clothes, and while removing ashes, was in the 
sunshine and open air, and the sudden change 
in temperature caused him to contract pneumo- 
nia, from which he died, it was held that the 
death was not the result of an accidental injury. 
Slade v. Willis Hosiery Mills, 209 N.C. 823, 184 
S.E. 844 (1936). 

Asbestosis. — In an action brought at com- 
mon law on the ground that, due to defendant’s 
negligence over a period of months, plaintiff 
had contracted pulmonary asbestosis, the court 
held that since defendant was negligent, plain- 
tiff’s injury was not incidental to his employ- 
ment and, furthermore, was not deprived of its 
accidental character by the mere fact of its 
requiring several months to develop. Accord- 
ingly, recovery was denied plaintiff in his suit 
at common law because the injury was declared 
to be covered by the act. McNeely v. Carolina 
Asbestos Co., 206 N.C. 568, 174 S8.E. 509 (1934). 
See also Johnson v. Hughes & S. Dairies, Inc., 
207 N.C. 544, 177 S.E. 632 (1935). 

Where claimant worked in an asbestos plant 
for six or seven years, and a dust removing 
system was not installed until about a year 
before claimant’s discharge, at which time a 
medical examination disclosed that he was suf- 
fering from asbestosis, the evidence showed 
that the injury was the result of an occupa- 
tional disease not compensable under the act 
prior to its amendment by Laws 1935, c. 123. 
Swink v. Carolina Asbestos Co., 210 N.C. 308, 
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186 S.E. 258 (1936). See §§ 97-52 and 97-76. 

Silicosis. — The clear intent of G.S. 97-61.6 
to provide compensation for death occurring 
within 350 weeks from the date of last exposure 
to silicosis if the employee was at the time of 
death receiving compensation for disablement 
due to silicosis, even though the death does not 
result from silicosis, must be given effect, not- 
withstanding subdivisions (6) and (10) of this 
section and G.S. 97-52, since the specific provi- 
sions relating to silicosis, which were enacted 
because of the peculiar course of the disease, 
must be construed as an exception to the gen- 
eral tenor of the compensation act to provide 
compensation for death only if it results from 
an accident arising out of and in the course of 
the employment. Davis v. North Carolina Gran- 
ite Corp., 259 N.C. 672, 131 S.E.2d 335 (1963). 

Phlebitis, Arthritis and Severe Body 
Pain Resulting from Primary Injury. — 
The complications of phlebitis, arthritis and 
severe body pain, whether the complications 
were considered subsequent injuries or dis- 
eases, were compensable under the act where 
they were the natural and unavoidable result of 
the primary injury to plaintiff’s hip and upper 
leg. Roper v. J.P. Stevens & Co., 65 N.C. App. 
69, 308 S.E.2d 485 (1983), cert. denied, 310 
N.C, 309, 312 S.E.2d 652 (1984). 


XV. HERNIA. 


Editor’s Note. — The cases annotated under 
this analysis line were decided prior to the 1987 
amendment to subdivision (18) of this section, 
which deleted paragraph c thereof, regarding 
accompaniment of the hernia with pain, and 
added the second sentence of paragraph d 
thereof. 

Subdivision (18) of this section is givena 
liberal construction, with primary consider- 
ation being given to compensation for the in- 
jured employee. McMahan y. Hickey’s Super- 
market, 24 N.C. App. 118, 210 S.E.2d 214 
(1974). 

Legislative Use of the Term. — The med- 
ical condition known as “hernia” is not specifi- 
cally defined in either the Worker’s Compensa- 
tion Act or in the case law. Although the Court 
of Appeals has declined to define the term 
hernia, it has noted that the legislature’s use of 
the term hernia in conjunction with the word 
rupture in the statute, “hernia or rupture,” 
seems to indicate that something less than full 
extension through the organ wall is contem- 
plated. Pernell v. Piedmont Circuits, 104 N.C. 
App. 289, 409 S.E.2d 618 (1991), cert. denied, 
330 N.C. 618, 412 S.E.2d 87 (1992). 

Failure to Prove Any Element of Subdi- 
vision (18) Nullifies Claim. — Failure to 
prove the existence of any one of the five 
elements of subdivision (18) of this section 
nullifies plaintiff’s claim. Lutes v. Export Leaf 
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Tobacco Co., 19 N.C. App. 380, 198 S.E.2d 746 
(1973). 

To recover compensation for a hernia, a plain- 
tiff must prove the existence of each of the five 
elements of subdivision (18). The absence of 
any one of them will result in the denial of 
compensation. Long v. Morganton Dyeing & 
Finishing Co., 84 N.C. App. 81, 351 S.E.2d 767, 
rev'd on other grounds, 321 N.C. 82, 361 S.E.2d 
as) (1987): 

This section, in effect, defines what consti- 
tutes a causal connection for purposes of hernia 
injury, and when any one of the section’s ele- 
ments is not proven, a causal connection does 
not exist. This is true even if the Commission is 
otherwise convinced that the hernia was 
caused by an accident arising out of and in the 
course of employment. Long v. Morganton Dye- 
ing & Finishing Co., 84 N.C. App. 81, 351 
S.E.2d 767, rev’d on other grounds, 321 N.C. 82, 
36105. B.2d 575, (1987). 

Hernia Must Result from Accident. — In 
every case it must definitely appear that the 
hernia resulted immediately from an accident. 
Ussery v. Erlanger Cotton Mills, 201 N.C. 688, 
161 8.E. 307 (1931). 

Unusual Conditions Required. — In cases 
involving back injury or hernia, the elements 
constituting accident are the interruption of 
the routine of work and the introduction 
thereby of unusual conditions likely to result in 
unexpected consequences. Pardue v. Blackburn 
Bros. Oil & Tire Co., 260 N.C. 418, 132 S.E.2d 
747 (1963). 

This section requires an interruption of the 
usual work routine or the introduction of some 
new circumstance not a part of the usual work 
routine before a compensable injury arises in a 
hernia case. Gray v. Durham Transf. & Storage, 
Inc., 10 N.C. App. 668, 179 S.E.2d 883 (1971). 

A back injury or hernia suffered by an em- 
ployee does not arise by accident if the em- 
ployee at the time was merely carrying out his 
usual and customary duties in the usual way. 
Faires v. McDevitt & St. Co., 251 N.C. 194, 110 
S.E.2d 898 (1959); Pardue v. Blackburn Bros. 
Oil & Tire Co., 260 N.C. 413, 132 S.E.2d' 747 
(1963); Gray v. Durham Transf. & Storage, Inc., 
10) N.C. App. 668, 179, S.E.2d ‘8837 GQ97a); 
Southards v. Byrd Motor Lines, 11 N.C. App. 
583, 181 S.E.2d 811 (1971); Beamon v. Stop & 
Shop Grocery, 27 N.C. App. 553, 219 S.E.2d 508 
(1975); Curtis v. Carolina Mechanical Sys., 36 
N.C. App. 621, 244 S.E.2d 690 (1978). 

As to requirement of unusual circumstances 
or exertion, see Moore v. Engineering & Sales 
Co., 214 N.C, 424, 199 S.E. 605 (1938). 

Onset of Pain. — The pain that prior to the 
1987 amendment to this section had to accom- 
pany an injury resulting in a hernia to render 
the injury compensable under former para- 
graph (18)c did not have to occur simulta- 
neously with the sustaining of the injury. Long 
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v. Morgantown Dyeing & Finishing Co., 321 
NG, 82) 361/S.hi2d 5751987). 

Hernia Not Discovered Until Some Days 
After Commencement of Pain. — It is suffi- 
cient for the Commission to find the facts re- 
quired under this section and award compensa- 
tion if the pain immediately followed the 
accident, even if the hernia was not discovered 
until diagnosis by a physician some days there- 
after. Ussery v. Erlanger Cotton Mills, 201 N.C. 
688, 161 S.E. 307 (1931). 

Findings of Commission Binding on Ap- 
peal. — Where the Commission finds and con- 
cludes that there was no causal connection 
between “accident” and hernia, the findings of 
the Commission when supported by any com- 
petent evidence are binding on appeal. Lutes v. 
Export Leaf Tobacco Co., 19 N.C. App. 380, 198 
S.E.2d 746 (1973). 

Sudden Appearance of Lesion and En- 
largement of Inguinal Ring. — Plaintiff was 
a plumbing foreman. He had been instructed to 
lay off his workmen and to finish a job with one 
other employee. In helping the other employee 
lift a heavy pipe, he felt a pain in his abdomen. 
He consulted a physician who found an enlarge- 
ment of the left inguinal ring and a bulge but no 
protrusion. The doctor strapped plaintiff and 
gave him a truss. Eighteen days later an actual 
hernia was found. An award granting compen- 
sation for hernia was affirmed, the court saying 
that the accident consisted of the plaintiff’s 
having to do unusual work and that the lesion 
and enlargement of the inguinal ring, from 
which the fully developed hernia naturally 
comes, did result immediately. Moore v. Engi- 
neering & Sales Co., 214 N.C. 424, 199 S.E. 605 
(1938). 

Evidence Held to Justify Finding Com- 
pensable Hernia. — Claimant’s injury re- 
sulted from an accident within the contempla- 
tion of the act and the evidence justified the 
Industrial Commission in finding that hernia 
appeared “suddenly” within the meaning of this 
section. Moore v. Engineering & Sales Co., 214 
N.C. 424, 199 S.E. 605 (1938). 

Claimant, in delivering milk to a cafe, had to 
lift a box of chipped ice from the storage box. On 
this occasion he felt a sharp abdominal pain as 
he lifted and “he got sick,” but after a short rest, 
he worked till noon, when he reported that he 
had strained his side and went home. Hernia 
appeared a few days later. The employer con- 
tended that the injury was not caused by acci- 
dent but only by the doing of regular work in 
the regular way. It was held that the sudden 
and unexpected rupture was not a natural and 
probable consequence of the work, but an acci- 
dental injury and compensable. Smith v. 
Cabarrus Creamery Co., 217 N.C. 468, 8 S.E.2d 
231 (1940). 

Evidence held sufficient to sustain the find- 
ing of the Industrial Commission that the her- 
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nia was compensable under subdivision (18) of 
this section. Rice v. Thomasville Chair Co., 238 
NIG 121°76+5 2d 1953)): 

Evidence tending to show that the employee 
was a carpenter and customarily did the work 
of a carpenter, that in removing concrete forms 
carpenters usually “stripped” the forms and 
laborers lifted and removed them, that on the 
occasion in question other carpenters and help- 
ers had been withdrawn from the job, that the 
lifting of the forms was usually and customarily 
done by two men, and that while the employee 
was attempting to lift one of the forms by 
himself, requiring extreme exertion and strain 
in a confined and difficult place of work, he felt 
a sharp pain which continued until he had 
received medical treatment for the hernia, was 
sufficient to support a finding of the Industrial 
Commission that the employee suffered an in- 
jury by accident arising out of and in the course 
of his employment, resulting in the hernia. 
Faires v. McDevitt & St. Co., 251 N.C. 194, 110 
S.E.2d 898 (1959). 

Evidence Held Not to Show Compens- 
able Hernia. — Where the evidence showed 
that a hernia occurred while the employee was 
performing his work in the customary and 
usual manner, and there was no evidence of any 
unusual condition or any slipping or falling by 
the employee, there was no evidence to justify a 
finding that the hernia resulted from an acci- 
dent, and an award of compensation would be 
reversed. Hensley v. Farmers Fed’n Coop., 246 
N.C. 274, 98 S.E.2d 289 (1957); Holt v. Cannon 
Mills Co., 249 N.C. 215, 105 S.E.2d 614 (1958). 

The mere fact that plaintiff was handling a 
different commodity than usual, without more, 
and that the weather was hot, were not enough 
to satisfy the requirement of an “interruption of 
the work routine and the introduction of un- 
usual conditions likely to result in unpredicted 
consequences.” Nor was the mere fact that 
plaintiff was in a hurry. Southards v. Byrd 
Motor Lines, 11 N.C. App. 583, 181 S.H.2d 811 
CLOT Ly. 

Speculative testimony of physicians before 
the North Carolina Industrial Commission was 
insufficient to support the conclusion that the 
employee’s hernia injury was caused by his 
work related activity. Hodgin v. Hodgin, 159 
N.C. App. 635, 583 S.E.2d 362, 2003 N.C. App. 
LEXIS 1490 (2003), cert. denied, 357 N.C. 578, 
589 S.E.2d 126 (2003). 

Industrial commission properly denied com- 
pensability pursuant to G.S. 97-2 for three 
hernias suffered after a worker left his employ- 
ment; the subject hernias were not recurrences 
of two earlier compensable hernias, but instead 
were new non-work injuries. Bondurant v. Es- 
tes Express Lines, Inc., 167 N.C. App. 259, 606 
S.E.2d 345, 2004 N.C. App. LEXIS 2184 (2004). 
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XVI. ILLUSTRATIVE CASES. 
A. Falls. 


A fall itself is usually regarded as a 
compensable accident. Cole v. Guilford 
County, 259 N.C. 724, 1381 S.E.2d 308 (1963); 
Taylor v. Twin City Club, 260 N.C. 435, 132 
S.E.2d 865 (1963); Hollar v. Montclair Furn. 
Co., 48 N.C. App. 489, 269 S.E.2d 667 (1980). 

There is a clear line of distinction in fall 
cases, which holds that: (1) where the injury 
is clearly attributable to an idiopathic condition 
of the employee, with no other factors interven- 
ing or operating to cause or contribute to the 
injury, no award should be made; (2) where the 
injury is associated with any risk attributable 
to the employment, compensation should be 
allowed, even though the employee may have 
suffered from an idiopathic condition which 
precipitated or contributed to the injury. Hollar 
v. Montclair Furn. Co., 48 N.C. App. 489, 269 
S.E.2d 667 (1980). 

When Fall Constitutes Compensable Ac- 
cident. — It has been held that a fall is an 
accident, and where it is not shown to have 
resulted from the employee’s physical infirmity 
or from external force unconnected with the 
employment, it may be found by the Commis- 
sion to arise out of the employment. No affir- 
mative evidence as to what caused the fall is 
necessary to support the finding. Here the 
employee, reaching up to a rack in the course of 
her work, lost her balance and fell. Robbins v. 
Bossong Hosiery Mills, 220 N.C. 246, 17 S.E.2d 
20 (1941), involving an employee who lost her 
balance and fell while reaching up to a rack in 
the course of her work, and distinguishing 
cases of heart failure, dizzy spells, etc. 

The rule that compensation will be awarded 
in unexplained-fall cases is applied in North 
Carolina. Taylor v. Twin City Club, 260 N.C. 
435, 182 S.E.2d 865 (1963). 

The effects of a fall are compensable if the fall 
results from an idiopathic cause and the em- 
ployment has placed the employee in a position 
which increases the dangerous effects of the 
fall. Taylor v. Twin City Club, 260 N.C. 435, 132 
S.E.2d 865 (1963). 

When Injury From Fall Is Not Compens- 
able. — If a fall and the resultant injury arise 
solely from an idiopathic cause, or a cause 
independent of the employment, the injury is 
not compensable. Taylor v. Twin City Club, 260 
N.C. 435, 1382 S.E.2d 865 (1963). 

The fall itself is the unusual, unforeseen 
occurrence which is the accident. Taylor v. 
Twin City Club, 260 N.C. 435, 1382 S.E.2d 865 
(1963): 

Hence, Evidence of Unusual Occurrence 
Is Unnecessary. — To prove an accident in 
industrial injury cases, it is not essential that 
there be evidence of any unusual or untoward 
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condition or occurrence causing a fall which 
produces injury. Taylor v. Twin City Club, 260 
N.C: 435, 132 S.E.2d 865 (1963). 

Slipping on Fruit. — Plaintiff got into his 
car to leave defendant’s plant. A night watch- 
man beckoned to him, and in getting out of the 
car to learn what the watchman wanted, plain- 
tiff slipped on a fruit peeling. Recovery was 
denied, the court saying, “When an injury can- 
not fairly be traced to the employment as a 
contributing proximate cause or comes from a 
hazard to which the worker would have been 
equally exposed apart from the employment, or 
from a hazard common to others, it does not 
arise out of the employment.” Lockey v. Cohen, 
Goldman: &' Co; 213: N.C. 1356, 196s5:H 9342 
(1938). 

Circumstances Permitting Inference 
That Fall Arose Out of and in Course of 
Employment. — Employee was suffering from 
a disease which subjected him to fainting 
spells. While in the men’s washroom he called 
to a person in an adjacent booth, “Please help 
me to the window, I am about to faint.” The floor 
was of tile and very slick when wet. It was 
washed each morning. The employee was after- 
wards found on the roof of the adjacent build- 
ing, directly beneath the open windows. The 
circumstances permit the inference that em- 
ployee slipped and fell to his death. Rewis v. 
New York Life Ins. Co., 226 N.C. 325, 38 S.E.2d 
97 (1946). See also DeVine v. Dave Steel Co., 
227 N.C. 684, 44 S.E.2d 77 (1947), where the 
employee was subject to fainting spells, but it 
was not shown that the fatal fall resulted from 
such a spell. 

Injuries sustained in a fall in which the 
employee’s leg unexplainedly gave way 
were held to be attributable solely to the em- 
ployee’s idiopathic condition, and thus recovery 
was denied. Cole v. Guilford County, 259 N.C. 
724, 131 S.E.2d 308 (1963). 

Injury Caused by Epileptic Seizure. — 
The evidence tended to show that plaintiff 
employee was subject to epileptic fits, that 
while driving the employer’s truck in the course 
of his employment he felt a seizure approach- 
ing, stopped the truck on the side of the road, 
opened the door and lay down on the seat of the 
truck with his head on the seat opposite the 
steering wheel and his feet hanging out of the 
truck, that he immediately suffered an epileptic 
seizure causing him to lose consciousness, and 
that when he “came to” his body was on the 
outside of the truck and his hands on the 
steering wheel. The expert medical testimony 
was to the effect that the employee had suffered 
broken bones caused by the fall from the seat of 
the truck and that the fall resulted from the 
epileptic seizure. It was held that the evidence 
disclosed that the sole cause of the employee’s 
moving from a position of safety to his injury 
was the epileptic seizure, and therefore the fall 
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was independent of, unrelated to, and apart 
from the employment, and the evidence could 
not support a finding of the Industrial Commis- 
sion that the injury resulted from an accident 
arising out of the employment. Vause v. Vause 
Farm Equip. Co., 233 N.C. 88, 63 S.E.2d 173 
(1951). 

Injury in Public Street During Fatigue 
Break. — Claimant’s injury by accident did not 
arise out of her employment where claimant 
left her employer’s premises during a fatigue 
break and walked down a public street to where 
oil tanks for the use of defendant employer 
were being buried in the street and there stum- 
bled over a cement block and fell in the street, 
injuring her hip and back. Smith v. Dacotah 
Cotton Mills, Inc., 31 N.C. App. 687, 230 S.E.2d 
F72(1976): 

Unexplained Injury Where Performance 
of Duties Was Only Active Force Involved. 
— Where the cause of plaintiff’s fall was un- 
known, but the only active force involved was 
plaintiff’s exertion in the performance of his 
duties, the court gave effect to the liberal intent 
of the law by finding the accident to have arisen 
out of plaintiff’s employment. Slizewski v. Int’l 
Seafood, Inc., 46 N.C. App. 228, 264 S.E.2d 810 
(1980). 

Findings supported the conclusion that 
death was not accelerated or aggravated 
by the injury; there was ample evidence pre- 
sented and findings made regarding the rup- 
ture of decedent’s aneurysm prior to the coll- 
sion, and although there was evidence that the 
windshield of the car in which decedent was 
traveling was broken, there was no evidence 
nor finding that the cause of the break was 
contact with decedent’s head. Strickland v. Cen- 
tralaoervalotor Co., 94..N.C. App. 79, 379 
S.E.2d 645, cert. denied, 325 N.C. 276, 384 
S.E.2d 530 (1989). 

Conversion Hysteria. — The Commission’s 
finding that accidental fall in which employee 
was involved did not cause plaintiff’s subse- 
quent paralysis, but that his condition repre- 
sented “conversion hysteria” due to unresolved 
emotional conflicts was supported by the evi- 
dence, and the fact that employee’s fall was a 
“precipitating” or “triggering” event for his con- 
version disorder did not, without more, estab- 
lish causation. Brewington v. Rigsbee Auto 
Parts, 69 N.C. App. 168, 316 S.E.2d 336 (1984). 


B. Storm and Weather-Related Injuries. 


Where the employment subjects a 
worker to a special or particular hazard 
from the elements, such as excessive heat or 
cold, likely to produce sunstroke or freezing, 
death or disability resulting from such cause 
usually comes within the purview of the com- 
pensation acts. On the other hand, where the 
employee is not by reason of his work peculiarly 
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exposed to injury by sunstroke or freezing, such 
injuries are not ordinarily compensable. The 
test is whether the employment subjects the 
worker to a greater hazard or risk than that to 
which he otherwise would be exposed. Fields v. 
Tompkins-Johnston Plumbing Co., 224 N.C. 
841, 32 S.E.2d 623 (1945). 

Where a bus driver was compelled to 
change a tire on defendant’s bus during 
very cold weather and he contracted pneu- 
monia, the Commission’s ruling denying recov- 
ery was affirmed. Carter v. Carolina Coach Co., 
208 N. C7849; 182 S.E. 493 (1935). 

Tornado. — Claimant was in the plant of his 
employer when it was struck by a tornado and 
was injured as a result of the partial collapse of 
the building. It was held that the accident 
resulting in the injury did not arise out of the 
employment, there being no causal relation 
between the employment and the accident. 
Walker v. Wilkins, 212 N.C. 627, 194 S.E. 89 
(1937); Marsh v. Bennett College for Women, 
212 N.C. 662, 194 S.E. 308 (1937). 

Death from Bite of Mad Dog. — Where 
intestate died of hydrophobia resulting from a 
dog bite received by him while engaged in his 
duties as attendant in a filling station, it was 
held that claimant was not entitled to compen- 
sation for the employee’s death, since there was 
no causal connection between the employment 
and the bite of a dog running at large, and the 
accident was not from a risk incidental to the 
employment. Plemmons v. White’s Serv., 213 
NeCrdl4sniootS 370 1938): 

Heat Exhaustion or Sunstroke. — Deter- 
mination of the Industrial Commission that 
employee’s death resulting from heat exhaus- 
tion or sunstroke was an injury which arose out 
of and in course of employment was supported 
by the evidence, where such evidence showed 
that the general outside temperature was 
104[] Fahrenheit, and employee’s work re- 
quired that he be in close proximity to melted 
lead which increased the temperature in the 
partly finished building where employee was 
working on day of his death. Fields v. Tomp- 
kins-Johnston Plumbing Co., 224 N.C. 841, 32 
S.E.2d 623 (1945). 

Lightning. — Where a carpenter, caught in 
a storm while working, went to a nearby house 
under construction by his employer to get out of 
the rain and, while standing near a window 
talking with his employer and wearing wet 
clothes, including a carpenter’s nail apron with 
nails therein, was killed by lightning, all dam- 
age to the clothes and marks on the body being 
from the waist down, with the nail apron 
knocked off, a hole burned in it, and a majority 
of the nails in it fused, the evidence was suffi- 
cient to support the conclusion that the circum- 
stances of the carpenter’s employment pecu- 
liarly exposed him to the risk of injury from 
lightning greater than that of others in the 
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community, and to sustain an award of compen- 
sation. Pope v. Goodson, 249 N.C. 690, 107 
S.E.2d 524 (1959). 


C. Street and Highway Accidents. 


When Highway Accidents Are Compens- 
able. — An injury caused by a highway acci- 
dent is compensable if the employee at the time 
of the accident is acting in the course of his 
employment and in the performance of some 
duty incident thereto. Hardy v. Small, 246 N.C. 
581, 99 S.E.2d 862 (1957), involving a farm 
employee killed while crossing highway on re- 
turn from barn. 

Injury Occurring on Highway Close to 
Employer’s Premises. — North Carolina has 
allowed compensation where the injury oc- 
curred on the highway close to employer’s pre- 
mises and the employee was using the only 
means of ingress and egress to and from the 
work he was to perform, saying that the haz- 
ards of that route become the hazards of the 
employment. Williams v. Brunswick County 
Bd. of Educ., 1 N.C. App. 89, 160 S.E.2d 102 
(1968). 

Cemetery Keeper Crossing Street on 
Way to Funeral Home. — When as an inci- 
dent of his employment as cemetery keeper and 
in the performance of a duty connected there- 
with, as shown by the established custom, the 
decedent crossed the street en route to a fu- 
neral home, the hazard of the journey could 
properly be regarded as within the scope of the 
Workers’ Compensation Act. Hinkle v. City of 
Lexington, 239 N.C. 105, 79 S.H.2d 220 (1953). 

Cemetery Caretaker Making Rounds of 
Funeral Homes. — Where a cemetery care- 
taker employed by the city, who had no tele- 
phone, regularly and daily made rounds of the 
funeral homes at night to determine what 
graves needed to be dug the next day, injury 
sustained by him when he was hit by an auto- 
mobile while engaged in making these rounds 
was compensable. The employer was said to 
have consented to the making of the trip be- 
cause of the established custom of the care- 
taker. Williams v. Brunswick County Bd. of 
Educ., 1 N.C. App. 89, 160 S.E.2d 102 (1968). 

Off-Premises Accident Hours After 
Work. — Recovery would be denied for injury 
sustained in a highway accident, away from the 
premises, some five hours after the employee 
left work. Harless v. Flynn, 1 N.C. App. 448, 
162 S.E.2d 47 (1968). 

Teacher Killed in Accident at End of 
School Day. — In an action to recover death 
benefits for the death of a school teacher which 
occurred when she backed her car, at the end of 
the school day, into the path of a truck, evidence 
and findings that the deceased was required as 
part of her duties to visit students in their 
homes after school hours, and that she was also 
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required from time to time to purchase inciden- 
tal supplies at retail stores for use in her class, 
along with related evidence and findings, pre- 
sented nothing more than a scenario of what 
the deceased might do on a given day, and was 
not sufficient to support a finding that the 
deceased was performing one of the duties of 
her employment at the time of the accident. 
Franklin v. Wilson County Bd. of Educ., 29 N.C. 
App. 491, 224 S.E.2d 657 (1976). 

Injury on Employer-Owned Road. — 
Plaintiffs were not injured by accident arising 
out of and in the course of their employment 
when they were injured in a collision between 
two automobiles driven by fellow employees 
while they were leaving work on a two mile long 
private road maintained by the employer to 
provide ingress to and egress from the employ- 
er’s plant where defendants, in driving plain- 
tiffs home pursuant to a private arrangement, 
were not performing assigned duties for their 
employer; the accident occurred one and one- 
half miles from the employer’s plant and park- 
ing lot on a road which was designed and 
constructed like a public highway; and the risks 
which the employees were exposed to on the 
private road were not materially different from 
those encountered on a public highway. Strick- 
land v. King, 293 N.C. 731, 239 S.E.2d. 243 
CLOT). 


D. Miscellaneous Cases. 


Editor’s Note. — Earlier cases dealing with 
back injuries should be read in light of the 1983 
amendment to subdivision (6) of this section, 
which modified the definition of “injury” with 
respect to back injuries so as to cover “specific 
traumatic incidents.” Caskie v. R.M. Butler & 
Co., 85 N.C. App. 266, 354 S.E.2d 242 (1987). 

Employee Drowned in Attempt to Extri- 
cate Car from Employer’s Millrace. — 
Where deceased, whose duty it was to keep his 
employer’s millrace clean, was drowned in an 
attempt to extricate a car and its occupants 
that had plunged into the water, there was 
sufficient evidence to support a finding that the 
accident arose out of and in the course of the 
employment. Southern v. Morehead Cotton 
Mills Co., 200 N.C. 165, 156 S.E. 861 (1931). 

Inhaling Carbon Monoxide Gas. — De- 
ceased died as a result of carbon monoxide gas 
inhaled by him during the course of one night. 
It was held that it was error for the Industrial 
Commission to refuse compensation on the 
grounds that death resulted from an occupa- 
tional disease rather than an accident. Cabe v. 
Parker-Graham-Sexton, Inc., 202 N.C. 176, 162 
SHie223) (1932): 

Arrest Outside Scope of Employment of 
Jailer. — Deceased, who was employed by the 
sheriff as his deputy and by the county commis- 
sioners as jailer, met his death in attempting to 
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arrest an individual who had just shot his own 
wife at a house two doors from the rear of the 
jail. The Commission was of the opinion that 
death resulted from accident arising out of and 
in the course of employment either as deputy 
sheriff or as jailer or as “deputy-sheriff jailer.” 
The statute did not then treat deputies as 
employees of the county and the Supreme 
Court remanded the case for a finding specifi- 
cally on whether the accident was in the course 
of deceased’s employment as jailer. Gowens v. 
Alamance County, 214 N.C. 18, 197 S.E. 538 
(1938). The Commission then found that ques- 
tion in the affirmative, but was later overruled 
on the ground that the attempted arrest was 
clearly “outside the scope of his employment as 
jailer”. 

Injury Produced by Inhaling Asbestos 
Dust. — The word “accident” within the mean- 
ing of this act should be construed in its wide 
and practical sense to give effect to the intent of 
the act, and an injury produced by inhaling 
asbestos dust for a period of five months is an 
accidental injury within the terms of this sec- 
tion, the test being not the amount of time 
taken to produce the injury but whether it was 
produced by unexpected and unforeseen, and 
therefore, accidental means. McNeeley v. Caro- 
lina Asbestos Co., 206 N.C. 568, 174 S.E. 509 
(1934). As to compensation for occupational 
diseases, see §§ 97-52 to 97-76. 

Infection After Getting Lime Dust in 
Eye. — Plaintiff, an employee at defendant’s 
water company, got lime dust in his eye as he 
was dumping lime into a feeder. This had 
happened many times before, but this time his 
eye became infected. Recovery was allowed. 
Lover v. Town of Lumberton, 215 N.C. 28, 1 
Seba Zanl 21939): 

Loss of Sight Subsequent to Splashing of 
Fuel in Eye. — Employee who suffered a loss 
of sight in his left eye incident to a hemorrhagic 
central retinal vein occlusion subsequent to an 
accidental splashing of fuel in the eye could be 
awarded compensation if the Commission 
found that the burning and itching occasioned 
by the fuel-splashing caused employee, through 
a natural reflex, to vigorously rub his eyes and 
that the rubbing caused, aggravated, acceler- 
ated, or precipitated the hemorrhagic vein oc- 
clusion, even if the employee were to have a 
predisposition toward developing this condi- 
tion. To deny compensation, the Commission 
would have to find and conclude that the vigor- 
ous rubbing did not significantly cause, aggra- 
vate, accelerate, or precipitate the occlusion. 
Jackson v. L.G. DeWitt Trucking Co., 82 N.C. 
App. 208, 346 S.EH.2d 160 (1986). 

Employee Mowing Lawn at Employer’s 
Residence. — Where the claimant was em- 
ployed to drive a delivery truck and to do 
janitorial work both in the employer’s place of 
business and at the employer’s home, and was 
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injured while mowing the lawn at the employ- 
er’s residence, the injury was not compensable 
and was not covered by a compensation insur- 
ance policy which provided coverage solely in 
connection with the employer’s business having 
a definite location. Burnett v. Palmer-Lipe 
Paint:Cow 216 N-C.204) 455. 8:2d°507 (1939): 

Temporary Sickness and Blindness. — 
The Industrial Commission found, upon sup- 
porting evidence, that claimant became tempo- 
rarily sick and blind while performing usual 
manual labor in the usual manner, that his 
condition improved and he went back to work 
and that shortly thereafter he again suffered a 
similar disability. The findings support the con- 
clusion that the injury did not result from an 
accident arising out of and in the course of 
claimant's employment within the purview of 
this Chapter. Buchanan v. State Hwy. & Pub. 
Works®Commn, 2217 5N.©oli3.7 S.E:2de382 
(1940). 

Infection Following Cut. — Where the 
claimant, while working in an upholstering 
plant, discovered that an upholstering tack had 
gone through his shoe and cut his toe, and 
subsequently infection set in, the Commission’s 
finding that the injury arose out of and in the 
course of the employment was conclusive. 
Kearns v. Biltwell Chair & Furn. Co., 222 N.C. 
438,23 9) H.20 31054942). 

Rupture of Disc. — The evidence tended to 
show that employee lifted a plate weighing 40 
or 50 pounds in the regular and usual course of 
his employment, and while handing it to the 
pressman with his body in a twisted position, 
felt a sharp pain. Expert testimony was intro- 
duced to the effect that the employee had rup- 
tured an intervertebral disc and that the lifting 
of the weight in the manner described was 
sufficient to have produced the injury. Plaintiff 
employee admitted that on two different occa- 
sions, several years previously, when he arose 
from a sitting position he had a catch in his 
back. It was held that the evidence was suffi- 
cient to support the finding of the Industrial 
Commission that the injury resulted from an 
accident. Edwards v. Piedmont Publishing Co., 
227 N.C. 184, 41 S.E.2d 592 (1947). 

Evidence that while digging a ditch 12 inches 
wide by 14 inches deep, claimant came upon a 
rock some 24 inches long and 12 inches wide, 
weighing 50 to 100 pounds, that claimant dug 
around the rock, bent down to pick it up, and, 
as he twisted to heave it out of the ditch felt a 
catch in his back, together with expert testi- 
mony that the rupture of claimant’s spinal disc 
was caused by the lifting episode and that 
lifting from such a twisted and cramped posi- 
tion multiplied the intensity of the stress upon 
the vertebrae, was sufficient to sustain the 
Commission’s findings that the injury resulted 
from an accident arising out of and in the 
course of the employment. Keller v. Electric 
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Wiring Co., ‘259 N.C. 222,, 130 S.E.2d. 342 
(1963). 

The evidence was sufficient to support the 
commission’s conclusion that the ruptured disc 
suffered by the claimant was an injury by 
accident where the evidence showed that the 
claimant was not carrying out his usual and 
customary duties, and that the circumstances 
involved an interruption of the work routine 
and the introduction thereby of unusual condi- 
tions likely to result in unexpected conse- 
quences. Key v. Wagner Woodcraft, Inc., 33 N.C. 
App. 310, 235 S.E.2d 254 (1977). 

The Industrial Commission properly deter- 
mined that plaintiff suffered an injury by “ac- 
cident” where the evidence supported findings 
by the commission that plaintiff, in the course 
of her duties as a knitter, was pulling a rod out 
of a roll of cloth; this activity was a part of 
plaintiff’s regular and customary job; on this 
occasion, the withdrawal of the rod was more 
difficult than usual because the roll of cloth was 
“extra tight”; and the extraordinary effort 
plaintiff exerted in her attempt to withdraw the 
rod injured her back, causing a ruptured inter- 
vertebral disc. Porter v. Shelby Knit, Inc., 46 
N.C. App. 22, 264 S.E.2d 360 (1980). 

The Industrial Commission erred in award- 
ing plaintiff compensation for a herniated in- 
tervertebral disc in the absence of expert med- 
ical testimony tending to establish a causal 
relationship between plaintiff’s work-related 
accident and the injury for which compensation 
was sought. Click v. Pilot Freight Carriers, Inc., 
300 N.C. 164, 265 S.E.2d 389 (1980). 

Highway Patrolman Using Airplane to 
Search for Escaped Convict. — Two high- 
way patrolmen were killed while in an airplane 
searching for an escaped convict. The award of 
the commissioner granting compensation was 
reversed by the full Commission, and rein- 
stated on appeal to the superior court. The 
Supreme Court affirmed the award. The case 
turned on the question of the authority of the 
patrolmen to attempt to apprehend the fugi- 
tive. The court found such authority, and held 
that the use of an airplane was not a novel or 
unusual method of carrying out such a purpose. 
Galloway v. Department of Motor Vehicles, 231 
N.C. 447, 57 S.E.2d 799 (1950). 

Death from Coronary Occlusion After 
Making Arrest. — A game warden arrested 
several men, one of whom offered slight resis- 
tance. Later that day, the warden died of a 
coronary occlusion. It was held that mere resis- 
tance of arrest by one who is being taken into 
custody by an officer does not constitute an 
accident; it may be considered as one of his 
duties. Also, heart disease is not an occupa- 
tional disease. West v. North Carolina Dep’t of 
Conservation & Dev., 229 N.C. 232, 49 S.E.2d 
398 (1948), distinguishing Gabriel v. Town of 
Newton, 227 N.C. 314, 42 S.E.2d 96 (1947). See 
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Lewter v. Abercrombie Enters., Inc., 240 N.C. 
399, 82 S.E.2d 410 (1954). 

Electric Shock. — The record disclosed 
competent evidence sufficient to support the 
Industrial Commission in finding that death 
was caused by electric shock by accident arising 
out of and in the course of employment. Blalock 
v. City of Durham, 244 N.C. 208, 92 S.E.2d 758 
(1956). 

Injury Sustained While Taking Medical 
Test. — An injury sustained by an employee 
while taking a medical test or examination, 
which test or examination was required by law 
in order for the employee to continue to hold 
her job, did not constitute an accident arising 
out of and in the course of her employment 
within the meaning of this section. King v. 
Arthur, 245 N.C. 599, 96 S.E.2d 846 (1957). 

Death of Policeman Held Compensable. 
Andrews v. Town of Princeville, 245 N.C. 669, 
OF S EszdetlOt1957): 

Lifting of 175 Pound Cabinet. — Evidence 
that claimant received an injury while attempt- 
ing, alone, to elevate and hold a 175 pound 
cabinet in place while another worker secured 
it to the wall, and that three men were usually 
assigned to the installation of such cabinets on 
the construction job, was sufficient to sustain a 
finding that claimant suffered a compensable 
injury by accident arising out of and in the 
course of his employment. Davis v. Summitt, 
259 N: C3 579129 SAG Qd588i41963 p 

Death from Coronary Thrombosis. — 
Where the evidence does not disclose that the 
employee was doing work essentially different 
from that which had been customarily per- 
formed by him over the years, his death as a 
result of a coronary thrombosis is not the result 
of an accident within the meaning of the act. 
Ferrell v. Montgomery & Aldridge Sales Co., 
262 N.C. 76, 186 S.E.2d 227 (1964). 

Seed Processor Bush Hogging for Em- 
ployer on Saturday. — Plaintiff, who worked 
on Saturdays by choice and with the agreement 
of his employer, and whose primary duties 
involved processing soybeans, oats and barley 
through the gin, but who, on the Saturday of 
his accident, when the gin was not in operation, 
was instructed by his employer to “bush hog” in 
the area around the gin and in a field leased by 
his employer, which job was related to his 
employer’s business, sustained an injury by 
accident which arose out of and in the course of 
his employment. Murray v. Biggerstaff, 81 N.C. 
App. 377, 344 $.E.2d 550, cert. denied, 318 N.C. 
696, 350 S.E.2d 858 (1986). 

Injury to Minister Moving from Parson- 
age. — Where claimant, who was employed as 
a minister by defendant church and was fur- 
nished a parsonage as part of his remunera- 
tion, agreed for the benefit of the church to 
move out of the parsonage two weeks before the 
termination of his employment in order that 
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repairs might be made, and while he was mov- 
ing his stove from the parsonage he suffered a 
back injury, the injury could not be traced to his 
employment as minister, since the evidence 
plainly showed that his injury arose out of the 
performance of an act personal to himself and 
his family. Bryan v. First Free Will Baptist 
Church, 267 N.C. 111, 147 S.E.2d 633 (1966). 

Back Injury. — Evidence tending to show 
that an employee, while engaged in moving 
cases of soup in the ordinary manner and free 
from confining or otherwise exceptional condi- 
tions and surroundings, suffered a back injury 
which was accentuated by a congenital condi- 
tion, was insufficient to support a finding that 
the injury resulted from an accident within the 
purview of the act. Rhinehart v. Roberts Super 
Mkt. Iney 271 N.C. 586, 157 S.E.2d'1 (1967). 

There was no accident when a painter moved 
from a squatting position to a standing position 
and experienced pain in his lower back. Hewett 
v. Constructor’s Supply Co., 29 N.C. App. 395, 
224 S.E.2d 297, cert. denied, 290 N.C. 550, 226 
S.E.2d 510 (1976). 

Plaintiff’s cleaning of an oil breather 
cap from a co-employee’s car during his 
lunch period was a reasonable activity and the 
risk inherent in such activity was a risk of the 
employment giving rise to compensation be- 
cause of injury sustained in cleaning the cap. 
Watkins v. City of Wilmington, 28 N.C. App. 
553, 221 S.B.2d 910, aff'd, 290 N.C. 276, 225 
S.E.2d 577 (1976). 

Injuries to Trucker Preparing Truck for 
Job. — Injuries to an owner-operator of a truck 
leased to an Interstate Commerce Commission 
franchise holder arose out of and in the course 
of employment where the plaintiff accepted the 
offer of a job driving from Greensboro to San 
Francisco, a part of the duties of the employ- 
ment was to present the tractor-trailer in con- 
dition to make the trip, and plaintiff was in- 
jured while preparing the truck. Thompson v. 
Refrigerated Transp. Co., 32 N.C. App. 6938, 236 
pel 2d:3124d 977). 

Injuries to Truck Driver on Route. — 
Findings of commission that heart attack suf- 
fered by truck driver while driving his route 
was not the result of an accident or occupa- 
tional disease caused by stress, equipment, and 
long hours upheld. Dye v. Shippers Freight 
Lines, 118 N.C. App. 280, 454 S.E.2d 845 
(1995). 

Nurse Turning Obese Patient. — Plain- 
tiff’s injury suffered during the course of her 
employment was not the result of an accident 
within the meaning of subdivision (6) of this 
section where the injury occurred while plain- 
tiff nurse was turning an unconscious, obese 
patient, where turning patients was part of 
plaintiff’s job, and where there was no evidence 
that the hospital room and its condition were 
any different than those in which plaintiff was 


ART. 1. WORKERS’ COMPENSATION ACT 


87 


§97-2 


used to working and where the patient, al- 
though obese, did not present an exceptional 
condition to plaintiff. Artis v. North Carolina 
Baptist Hosps., 44 N.C. App. 64, 259 S.E.2d 789 
i979): 

Heart Attack After Chasing Suspect. — 
Where it was clear from the evidence that acute 
myocardial infarction suffered by plaintiff dep- 
uty sheriff occurred suddenly and immediately 
after the foot chase of a suspect, and that it was 
the overexertion experienced during the foot 
chase that caused the injury to his heart, it was 
not necessary for plaintiff to show that the 
overexertion which was the cause of his injury 
occurred while he was engaged in some un- 
usual activity, since it was the extent and 
nature of the exertion that classified the result- 
ing injury to the plaintiff’s heart as an injury by 
accident within the meaning of this section. 
King v. Forsyth County, 45 N.C. App. 467, 263 
S.E.2d 283, cert. denied, 300 N.C. 374, 267 
S.E.2d 676 (1980). 

Rupture of Aneurysm. — Under the evi- 
dence, the Industrial Commission properly de- 
termined that the death of a traveling me- 
chanic from the rupture of a _ congenital 
aneurysm in the left carotid artery did not 
result from an accident arising out of and in the 
course of his employment. King v. Exxon Co., 46 
N.C. App. 750, 266 S.E.2d 37 (1980). 

Subarachnoid Hemorrhage. — Where the 
evidence indicated that decedent died from a 
subarachnoid hemorrhage, which is not a com- 
pensable cause, the presumption of compens- 
ability was not applicable and the Commission 
did not err by not applying it. Gilbert v. 
Entenmann’s, Inc., 113 N.C. App. 619, 440 
S.E.2d 115 (1994). 

Filling in for Absent Employee. — Evi- 
dence was sufficient to support a finding by the 
Industrial Commission that there was no inter- 
ruption of plaintiff’s work routine or the intro- 
duction of some new circumstance not a part of 
the usual work routine, the fact that plaintiff 
was filling in for absent employees and therefor 
engaged in a greater volume of lifting than was 
her ordinarily assigned task not rendering her 
performance at the time of the injury other 
than a part of the usual work routine. Dyer v. 
Mack Foster Poultry & Livestock, Inc., 50 N.C. 
App. 2913273 s.8:2d132 19 (1980): 

Lifting Object Heavier Than Usual. — 
Where plaintiff’s work routine, the lifting of 
lighter crates, was interrupted by introduction 
of a crate heavier than expected and heavier 
than usual, the Commission was warranted in 
concluding as a matter of law that plaintiff 
suffered an injury “by accident.” Gladson v. 
Piedmont Stores/Scotties Disct. Drug Store, 57 
N.C. App. 579, 292 S.E.2d 18, cert. denied, 306 
N.C. 556, 294 S.E.2d 370 (1982). 

Injury During Regularly Scheduled Rest 
Break. — Plaintiff’s injury arose out of and in 
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the course of his employment, that is, had its 
origin in an employment-connected risk as op- 
posed to one common to the public at large, 
where he was locked inside the plant yard 
which was enclosed with a high chain link fence 
with a large crowd of fellow employees as was 
customary during a regularly scheduled rest 
break, the railroad track over which he tripped 
and injured his knee was an integral part of the 
equipment of the plant, and it ran directly 
through the area in which he took his relax- 
ation breaks, and permission from the plant 
supervisor was necessary in order for an em- 
ployee to leave the plant premises during these 
scheduled rest breaks. Williams v. Hydro Print, 
Inc., 65 N.C. App. 1, 308 S.E.2d 478 (1983), cert. 
denied, 310 N.C. 156, 311 S.E.2d 297 (1984). 

Injury Incident to New Job. — Employee 
who ruptured a tendon as he was twisting and 
jerking hose off a mandrel incident to a new job 
in the curved hose department of employer, to 
which he had been assigned when, to avoid 
being laid off, he exercised his contractual right 
to displace another employee in a different 
department with less union seniority, and who 
had spent two days observing the new job and 
two days and a few hours doing the new job, 
was entitled to compensation for an injury 
arising by accident. Gunter v. Dayco Corp., 317 
N.C. 670, 346 S.E.2d 395 (1986). 

Unexplained Death. — Where the undis- 
puted evidence indicated that decedent died 
while acting in the scope of his employment, 
and no evidence indicated that he died other 
than by accident, under these circumstances 
decedent’s widow may rely on a presumption 
that decedent’s death occurred via a work re- 
lated cause, thereby making the death com- 
pensable even though the cause of death was 
unknown. Pickrell v. Motor Convoy, Inc., 322 
N.C. 368, 368 S.E.2d 582 (1988). 

Claimant, mother of a 34-year-old cablevision 
lineman who was found dead at the base of a 
utility pole by two co-workers, was not entitled 
to benefits, where the examining pathologist 
attributed the probable cause of her son’s death 
to marked atherosclerotic coronary artery dis- 
ease, although he noted that the possibility of a 
low voltage injury could not be completely ex- 
cluded, and she was not entitled to a presump- 
tion that, upon an unexplained death, there 
was an inference the death arose out of the 
employment and was compensable, nor to a 
presumption that close cases should be decided 
to the employee’s benefit. Gilbert v. B & S 
Contractors, 81 N.C. App. 110, 343 S.E.2d 609 
(1986). 

Heart Attack After Tugging on Tarp. — 
Commission properly concluded that a tractor- 
trailer driver’s heart attack was not the result 
of an accident arising out of and in the course of 
employment, where the driver’s frustration and 
physical exertion in tugging on a tarp was not 
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the precipitating cause of the heart attack. 
Cody v. Snider Lumber Co., 328 N.C. 67, 399 
S.E.2d 104 (1991). 

For additional cases in which compen- 
sation was not awarded, see Plyler v. Char- 
lotte Country Club, 214 N.C. 453, 199 S.E. 622 
(1938); Thornton v. J.A. Richardson Co., 258 
N.C. 207, 128 S.E.2d 256 (1962); Lawrence v. 
Hatch Mill, 265 N.C. 329, 144 S.E.2d 3 (1965). 


XVII. DISABILITY. 


To obtain an award of compensation an 
employee must establish that his injury 
caused him disability, unless it is included in 
the schedule of injuries made compensable by 
G.S. 97-31 without regard to loss of wage- 
earning power. Anderson v. Northwestern Mo- 
tor. Co., 233.N.C..372, 64.5:K,.2d 265.6195 Uy 

To support a conclusion of disability, the 
Commission must find: (1) That the plaintiff 
was incapable after his injury of earning the 
same wages he earned before his injury in the 
same employment, (2) that the plaintiff was 
incapable after his injury of earning the same 
wages he earned before his injury in any other 
employment and (3) that the plaintiff’s incapac- 
ity to earn was caused by his injury. Hendrix v. 
Linn-Corriher Corp., 317 N.C. 179, 345 S.E.2d 
374 (1986); Gregory v. Sadie Cotton Mills, Inc., 
90 N.C. App. 433, 368 S.E.2d 650, cert. denied, 
322 NC835, 37h Shed 27h (os8M 

To establish disability a claimant must prove: 
(1) he was incapable of earning the same wages 
in the same employment, (2) he was incapable 
of earning the same wages in any other employ- 
ment, and (3) his incapacity to earn was caused 
by the injury. Arrington v. Texfi Indus., 123 
N.C. App. 476, 473 S.E.2d 403 (1996). 

Disability is the event of being incapac- 
itated from the performance of normal 
labor. Pruitt v. Knight Publishing Co., 27 N.C. 
App. 254, 218 S.E.2d 876 (1975), rev'd on other 
grounds, 289 N.C. 254, 221 S.E.2d 335 (1976). 

But disability is more than mere physi- 
cal injury and is markedly different from 
technical or functional disability. Pruitt v. 
Knight Publishing Co., 27 N.C. App. 254, 218 
S.E.2d 876 (1975), rev’d on other grounds, 289 
NiG22545221)5.be2dt335.0L976): 

Ability to Carry Out “Normal Life Func- 
tions” Not Determinative. — Physicians’ es- 
timates of plaintiff’s disability, which referred 
only to the degree of loss of use of her nervous 
system and to the impairment of her ability to 
carry out “total life functions,” were insufficient 
to support the commission’s finding that plain- 
tiff was entitled to compensation for permanent 
partial disability or loss of use of her back and 
not to benefits for total incapacity to work, 
since a person may be wholly incapable of 
working and earning wages even though her 
ability to carry out normal life functions has not 
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been wholly destroyed and even though she has 
not lost 100 percent use of her nervous system. 
Little v. Anson County Schools Food Serv., 295 
N.@. 627; 246 S.E.2d 743 (1978). 

A claimant’s post-injury earning capac- 
ity is the determinative factor in assessing 
disability. Tyndall v. Walter Kidde Co., 102 N.C. 
App. 726, 403 S.E.2d 548, cert. denied, 329 N.C. 
505; 407 S.H.2d 553 (1991). 

Under the act, disability refers not to 
physical infirmity but to a diminished ca- 
pacity to earn money. Anderson v. North- 
western Motor Co., 233 N.C. 372, 64 S.E.2d 265 
(1951); Hall v. Thomason Chevrolet, Inc., 263 
N.C. 569, 139 S.E.2d 857 (1965); Burton v. 
Peter W. Blum & Son, 270 N.C. 695, 155 S.E.2d 
71 (1967); Ashley v. Rent-A-Car Co., 271 N.C. 
76, 155 S.E.2d 755 (1967); Morgan v. Thomas- 
ville Furn. Indus., 2 N.C. App. 126, 162 S.E.2d 
619 (1968); Snead v. Sandhurst Mills, Inc., 8 
N.C. App. 447, 174 S.E.2d 699 (1970); Willis v. 
Reidsville Drapery Plant, 29 N.C. App. 386, 224 
S.E.2d 287 (1976); Little v. Anson County 
Schools Food Serv., 33 N.C. App. 742, 236 
S.E.2d 801 (1977), rev’d on other grounds, 295 
NiC.-527, 246 S.E.2d 743 (1978); Wood v. J.P. 
Stevens & Co., 297 N.C. 636, 256 S.E.2d 692 
(1979); Lucas v. Burlington Indus., 57 N.C. App. 
366, 291 S.E.2d 360; Priddy v. Cone Mills Corp., 
58 N.C. App. 720, 294 S.E.2d 743 (1982); Flem- 
ing v. K-Mart Corp., 67 N.C. App. 669, 313 
S.E.2d 890 (1984), aff'd, 312 N.C. 538, 324 
S.E.2d 214 (1985); Grant v. Burlington Indus., 
Inc., 77 N.C. App. 241, 335 S.E.2d 327 (1985); 
Peoples v. Cone Mills Corp., 316 N.C. 426, 342 
S.E.2d 798 (1986). 

Disability is defined in terms of a diminution 
in earning power. Pruitt v. Knight Publishing 
Gor 2TENICwApp? 254,218 Se 2de876 (1975), 
revd on other grounds, 289 N.C. 254, 221 
S.E.2d 335 (1976). 

As used in the Workers’ Compensation Act, 
“disability” specifically relates to incapacity to 
earn wages. Fleming v. K-Mart Corp., 67 N.C. 
App. 669, 313 S.E.2d 890 (1984), aff’d, 312 N.C. 
boo o2405. Hi2d 214 (1985). 

“Disability” under this Chapter means an 
impairment in the employee’s wage-earning 
capacity because of injury, not merely a physi- 
cal impairment. Hendrix v. Linn-Corriher 
Corp., 78 N.C. App. 378, 337 $.B.2d 106 (1985), 
aff’d in part and rev'd in part, 317 N.C. 179, 345 
S.E.2d 374 (1986). 

Fact that claimant may be capable of doing 
sedentary work does not establish that she is 
not disabled. Disability under the Workers’ 
Compensation Act is not to be equated with 
physical infirmity. Other factors tending to 
show the unemployability of the worker, such 
as age, education and experience, may be con- 
sidered. McCubbins v. Fieldcrest Mills, Inc., 79 
N.C. App. 409, 339 S.E.2d 497, cert. denied, 316 
INC e732) 04575. 2093891986): 
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An occupationally injured or diseased worker 
who is employable at wages equal to those 
earned before the injury or disease was in- 
curred is not disabled. Bridges v. Linn-Corriher 
Corp., 90 N.C. App. 397, 368 S.E.2d 388, cert. 
denied, 323 N.C. 171, 373 S.E.2d 104 (1988). 

In order to receive disability compensation 
under the Worker’s Compensation Act, the 
mere fact of an on the job injury is not suffi- 
cient; the injury must have impaired the work- 
er’s earning capacity. Brown v. S & N Commu- 
nications, Inc., 124 N.C. App. 320, 477 S.H.2d 
197 (1996). 

Award Not Based on Capacity to Earn Is 
Erroneous. — An award of compensation 
based upon a finding as to the amount the 
claimant had earned since the date on which 
total permanent disability had ceased, rather 
than upon his capacity or ability to earn, is 
erroneous. Hill v. DuBose, 237 N.C. 501, 75 
S.E.2d 401 (1953). 

The test for disability is whether and to 
what extent earning capacity is impaired, 
not the fact or extent of physical impairment. 
Robinson v. J.P. Stevens & Co., 57 N.C. App. 
619, 292 S.B.2d 144 (1982); Heffner v. Cone 
Mills Corp., 83 N.C. App. 84, 349 S.E.2d 70 
(1986). 

Entitlement to compensation under this 
Chapter is rooted in and must be measured by 
plaintiff’s capacity or incapacity to earn wages. 
Mills v. J.P. Stevens & Co., 53 N.C. App. 341, 
280 S.E.2d 802, cert. denied, 304 N.C. 196, 285 
S.E.2d 100 (1981). 

Loss of Earning Power Is Criterion. — 
The disability of an employee is to be measured 
by his capacity or incapacity to earn the wages 
he was receiving at the time of the injury. Loss 
of earning capacity is the criterion. If there is 
no loss of earning capacity, there is no disability 
within the meaning of the act. Dail v. Kellex 
Corp., 233 N.C. 446, 64 S.E.2d 438 (1951); 
Peoples v. Cone Mills Corp., 69 N.C. App. 263, 
317 S.E.2d 120, modified on other grounds, 316 
N.C. 426, 342 S.E.2d 798 (1986), modified on 
other grounds, 316 N.C. 426, 342 S.E.2d 798 
(1986). 

Loss of earning capacity is the criterion. 
Compensation must be based upon loss of 
wage-earning power rather than the amount 
actually received. It was intended by this sec- 
tion to provide compensation only for loss of 
earning capacity. Hill v. DuBose, 234 N.C. 446, 
67 S.E.2d 371 (1951); Ashley v. Rent-A-Car Co., 
DTINGG, 716)°1155°9.E.2d 750 (1967); 

The Commission’s finding of fact that “due to 
plaintiff’s accepted compensable carpal tunnel 
syndrome superimposed on fibromyalgia, [she] 
is unable to earn wages” was not supported by 
competent evidence; although evidence a plain- 
tiff suffers from pain as a result of her compens- 
able injury may be competent evidence to sup- 
port a conclusion the plaintiff is disabled, the 
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evidence must show that pain renders the 
plaintiff incapable of work in any employment. 
Demery v. Perdue Farms, Inc., 143 N.C. App. 
259, 545 S.E.2d 485, 2001 N.C. App. LEXIS 266 
(2001), aff'd, 354 N.C’ 355, 554 S.E.2d 337 
(2001). 

Disability is measured by the capacity 
or incapacity of employee to earn the 
wages he was receiving at the time of the 
injury, by the same or any other employment. 
And the fact that the same wages are paid by 
the employer because of long service does not 
alter the rule. Branham v. Denny Roll & Panel 
Co., 223 N.C. 233, 25 S.E.2d 865 (1943); Dail v. 
Kellex Corp., 233 N.C. 446, 64 S.E.2d 4388 
(1951); Hill v. DuBose, 234 N.C. 446, 67 S.E.2d 
Saag al); 

Statement in Branham v. Denny Roll & 
Panel: Gos) 223 IN-Cn2338)250ika2d 865 (1943) 
which is noted above, that there is no disability 
if the employee is receiving the same wages in 
the same or other employment is correct only so 
long as the employment reflects the employee’s 
ability to earn wages in the competitive mar- 
ket. Peoples v. Cone Mills Corp., 316 N.C. 426, 
B42) 5.H.20d°798 (1986). 

The term “disability,” as used in the Workers’ 
Compensation Act, means incapacity because of 
injury to earn, in the same or any other employ- 
ment, the wages which the employee was re- 
ceiving at the time of injury. Watkins v. Central 
MotorsLines. 279 NCwi132 018199: 2d45s8s 
(1971); Pruitt v. Knight Publishing Co., 27 N.C. 
App. 254, 218 S.E.2d 876 (1975), rev’d on other 
grounds, 289 N.C. 254, 221 S.E:2d 355 (1976); 
Porter v. Shelby Knit, Inc., 46 N.C. App. 22, 264 
S.E.2d 360 (1980). 

In order for the Commission to award disabil- 
ity compensation, the plaintiff must prove and 
the Commission must find: (1) That he was 
incapable of earning the same wages he had 
earned before his injury in the same employ- 
ment, (2) that he was incapable of earning the 
same wages he had earned before his injury in 
any other employment, and (3) that his inca- 
pacity was caused by his injury or occupational 
disease. Heffner v. Cone Mills Corp., 83 N.C. 
App. 84, 349 S.E.2d 70 (1986); Taylor v. Marg- 
aret R. Pardee Mem. Hosp., 83 N.C. App. 385, 
350 S.E.2d 148 (1986), cert. denied, 319 N.C. 
410, 354 S.E.2d 729 (1987). 

Under the Workers’ Compensation Act, dis- 
ability is defined by a diminished capacity to 
earn wages, not by physical infirmity; however, 
the fact that an employee is capable of perform- 
ing employment tendered by the employer is 
not, as a matter of law, an indication of plain- 
tiffs ability to earn wages. Saums v. Raleigh 
Community Hosp., 346 N.C. 760, 487 S.E.2d 
746 (1997). 

In order to prove disability the burden is 
on the employee to show that he is unable to 
earn the same wages he had earned before the 
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injury, either in the same employment or in 
other employment. The employee may meet 
this burden in one of four ways: (1) the produc- 
tion of medical evidence that he is physically or 
mentally, as a consequence of the work related 
injury, incapable of work in any employment; 
(2) the production of evidence that he is capable 
of some work, but that he has, after a reason- 
able effort on his part, been unsuccessful in his 
effort to obtain employment; (3) the production 
of evidence that he is capable of some work but 
that it would be futile because of preexisting 
conditions. i.e. age, inexperience, lack of educa- 
tion, to seek other employment; or (4) the 
production of evidence that he has obtained 
other employment at a wage less than that 
earned prior to the injury. Russell v. Lowes 
Prod. Distrib., 108 N.C. App. 762, 425 S.K.2d 
454 (1993). 

And Not by Employer’s Willingness to 
Pay. — Capacity to earn the same wages, and 
not the particular employer’s policy or willing- 
ness to pay wages for an undetermined time, is 
the test of disability. Ashley v. Rent-A-Car Co., 
271 N.Gni6y 1551S. Hed" 755 (19697): 

The Workers’ Compensation Act does not 
permit an employer to avoid its duty to pay 
compensation by offering an injured employee 
employment which the employee under nor- 
mally prevailing market conditions could find 
nowhere else and which the employer could 
terminate at will or for reasons beyond its 
control. Peoples v. Cone Mills Corp., 316 N.C. 
426, 342 S.E.2d 798 (1986). 

When a person has been offered, but has not 
accepted, employment after an accident, and 
the proffered employment does not accurately 
reflect the person’s ability to compete with 
others for wages, it cannot be considered evi- 
dence of earning capacity. Peoples v. Cone Mills 
Corp., 316 N.C. 426, 342 S.E.2d 798 (1986). 

Supply room position offered to employee by 
employer, which was so modified because of 
employee’s medical condition that the position 
would not be offered in the competitive job 
market, could not be considered as evidence of 
employee’s ability to earn wages. Peoples v. 
Cone Mills Corp., 316 N.C. 426, 342 S.E.2d 798 
(1986). 

But there is no “disability” if the em- 
ployee is receiving the same wages in the 
same or any other employment. The fact 
that “in the same” employment he is not re- 
quired to perform all the physical work there- 
tofore required of him can make no difference. 
Even so, if this is not “the same employment,” 
then it clearly comes within the term “other 
employment.” To remove the employment from 
one classification necessarily shifts it to the 
other. Furthermore, there is no language used 
in this section or in any other part of the statute 
which even suggests that “other employment” 
must be with a different employer. Branham v. 
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Denny Roll & Panel Co., 223 N.C. 233, 25 
S.E.2d 865 (1943). 

Receipt of Same Wages After Injury Cre- 
ates Rebuttable Presumption. — Receipt of 
the same wages after injury should create no 
stronger presumption that disability has ended 
than the presumption which arises on an em- 
ployee’s returning to work. In both instances a 
rebuttable presumption of fact arises. Ashley v. 
Rent-A-Car Co., 271 N.C. 76, 155 S.E.2d 755 
(1967). 

If an award is made by the Industrial Com- 
mission, payable during disability, there is a 
presumption that disability lasts until the em- 
ployee returns to work, and likewise a pre- 
sumption that disability ends when the em- 
ployee returns to work at wages equal to those 
he was receiving at the time his injury oc- 
curred. Watkins v. Central Motor Lines, 279 
Need 32018115. 12d 588 (1971): 

But Is Not Conclusive Proof That No 
“Disability” Exists. — The amount of wages 
received by the employee after his injury 
should be strong evidence of his capacity or 
incapacity to earn wages, but receipt of wages 
in the amount received before the injury cannot 
be conclusive proof that no “disability” exists. 
Ashley v. Rent-A-Car Co., 271 N.C. 76, 155 
S.E.2d 755 (1967). 

Disability Not Presumed Where Pay- 
ments Not Shown to be Payable During 
Disability. — Presumption that disability con- 
tinued until plaintiff returned to work did not 
apply, where parties stipulated plaintiff sus- 
tained injury arising out of and in the course of 
her employment, and parties stipulated Form 
21 and Form 26 agreements were approved in 
which defendant admitted plaintiff was paid for 
compensation “for temporary total disability for 
a period not specifically identified in the 
record”, but the record did not include the forms 
or reveal whether payments made by defendant 
were payable during disability. Hoyle v. Caro- 
lina Associated Mills, 122 N.C. App. 462, 470 
S.E.2d 357 (1996). 

Employer Given Benefit of Any Wages 
Earned After Injury. — Subdivision (9) of this 
section is drawn so as to give the employer the 
benefit of wages which plaintiff, after his injury, 
is able to earn from any other source. 
Barnhardt v. Yellow Cab Co., 266 N.C. 419, 146 
S.E.2d 479 (1966). 

How Disability Measured for Second 
Compensable Injury. — While, in the ordi- 
nary case, “disability” can be measured in 
terms of percentage, in those cases where the 
claimant has a preexisting “disability” to the 
same part of the body which is affected by a 
subsequent compensable injury, “disability” 
must be measured in terms of capacity to earn 
wages. Ridenhour v. Fisher Transp. Corp., 50 
N.C. App. 126, 272 S.E.2d 889 (1980). 

It is insufficient for claimant to show 
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that he has obtained no other employment 
since his retirement. He must prove that he is 
unable to earn wages in other employment. 
Hundley v. Fieldcrest Mills, 58 N.C. App. 184, 
292 S.E.2d 766 (1982). 

The Workers’ Compensation Act does 
not ensure an employee any particular 
employment; subdivision (9) of this section 
speaks of incapacity to earn wages “in the same 
or any other employment.” Lucas v. Burlington 
Indus., 57 N.C. App. 366, 291 S.E.2d 360. 

Capacity of Particular Employee Must 
Be Considered. — In determining disability, 
the Commission is not allowed to consider 
whether the average employee with plaintiff’s 
injury is capable of working and earning wages. 
The question is whether this particular em- 
ployee has such a capacity. Lucas v. Burlington 
Indus., 57 N.C. App. 366, 291 S.E.2d 360. 

Where an employee's efforts to obtain em- 
ployment would be futile because of age, inex- 
perience, lack of education or other preexisting 
factors, the employee should not be precluded 
from compensation for failing to engage in the 
meaningless exercise of seeking a job which 
does not exist. Peoples v. Cone Mills Corp., 316 
N:'@:7426; 342'S.1.2d 798 (1986), 

The Commission must decide the disability 
issue based on the particular characteristics of 
the individual employee. This necessitates a 
consideration of the employee’s age, work expe- 
rience, training, education and any other fac- 
tors which might affect his ability to earn 
wages. Heffner v. Cone Mills Corp., 83 N.C. 
App. 84, 349 S.E.2d 70 (1986). 

Employee failed to meet her burden of show- 
ing a continuing disability for workers’ compen- 
sation purposes where: (1) the employee’s doc- 
tor released her to return to work, with few 
restrictions other than a limitation on pro- 
longed standing; (2) although the employee's 
condition prevented her from dance instruc- 
tion, the employee’s physical limitations were 
not so restrictive as to render the employee 
incapable of performing well in alternate em- 
ployment; and (3) the employer’s expert testi- 
fied that with the employee’s level of education 
and transferable skills, she would be able to 
find comparable employment at a commensu- 
rate wage. Gilberto v. Wake Forest Univ., 152 
N.C. App. 112, 566 S.E.2d 788, 2002 N.C. App. 
LEXIS 864 (2002). 

Before it can be determined that a plain- 
tiff is employable and can earn wages, it 
must be established, not merely that jobs are 
available or that the average job seeker can get 
one, but that plaintiff can obtain a job taking 
into account his specific limitations. Bridges v. 
Linn-Corriher Corp., 90 N.C. App. 397, 368 
S.E.2d 388, cert. denied, 323 N.C. 171, 373 
S.E.2d 104 (1988). 
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Individual, intellectual and vocational 
considerations may be taken into account 
on the issue of disability. Calloway v. Mills, 78 
N.C. App. 702, 338 S.E.2d 548 (1986). 

Preexisting Conditions. — If preexisting 
conditions such as an employee’s age, education 
and work experience are such that an injury 
causes him a greater degree of incapacity for 
work than the same injury would cause some 
other person, the employee must be compen- 
sated for the incapacity which he or she suffers, 
and not for the degree of disability which would 
be suffered by someone with superior education 
or work experience or who is younger or in 
better health. Little v. Anson County Schools 
Food Sery., 295 N.C. 527, 246 S.K.2d 743 
(1978). 

Plaintiff may prove his wage-earning impair- 
ment by evidence of preexisting conditions such 
as his age, education and work experience 
which are such that an injury causes him a 
greater degree of incapacity for work than the 
same injury would cause some other person. 
Hundley v. Fieldcrest Mills, 58 N.C. App. 184, 
292 S.E.2d 766 (1982). 

Total and Partial Disability Compared. 
— If plaintiff is unable to work and earn any 
wages, he is totally disabled. If he is able to 
work and earn some wages, but less than he 
was receiving at the time of his injury, he is 
partially disabled. Robinson v. J.P. Stevens & 
Co., 57 N.C. App. 619, 292 S.E.2d 144 (1982). 

Definition Not Applicable to Cases of 
Asbestosis or Silicosis. — The definition of 
“disability” contained in this section is not ap- 
plicable to cases of disablement from asbestosis 
or silicosis. “Disability” resulting from asbesto- 
sis or silicosis means the event of becoming 
actually incapacitated from performing normal 
labor in the last occupation in which remuner- 
atively employed. Thus, one actually incapaci- 
tated by asbestosis or silicosis is entitled to 
compensation under G.S. 97-29 even though he 
may be earning the same or greater wages in a 
different employment. Honeycutt v. Carolina 
Asbestos Co., 235 N.C. 471, 70 S.E.2d 426 
(1952). See §§ 97-54, 97-55. 

Definition Read into § 97-38. — The defi- 
nition of the word “disability” as it is defined in 
subdivision (9) of this section must be read into 
G.S. 97-38 in heu of the word “disability” 
therein. Burton v. Peter W. Blum & Son, 270 
N.C. 695, 155 $.E.2d 71 (1967). 

The determination of whether a disabil- 
ity exists is a conclusion of law, which must 
be based upon findings of fact supported by 
competent evidence. Hilliard v. Apex Cabinet 
Co... 305 N° 51593; 2290; S:Ei2d: 682) (1982); 
Hundley v. Fieldcrest Mills, 58 N.C. App. 184, 
292 8.E.2d 766 (1982); Grant v. Burlington 
Indus. Ines, /77_ N.C) App. 241,335 S,E.2ds327 
(1985). 

Findings Required to Support Conclu- 
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sion of Disability. — In order to support a 
conclusion of disability, the Industrial Commis- 
sion must find: (1) that plaintiff was incapable 
after his injury of earning the same wages he 
had earned before his injury in the same em- 
ployment, (2) that plaintiff was incapable after 
his injury of earning the same wages he had 
earned before his injury in any other employ- 
ment, and (3) that this incapacity to earn was 
caused by plaintiff’s injury. Hilliard v. Apex 
Cabinet Co., 305 N.C. 593, 290 S.E.2d 682 
(1982); Hundley v. Fieldcrest Mills, 58 N.C. 
App. 184, 292 S.E.2d 766 (1982); Priddy v. Cone 
Mills Corp., 58 N.C. App. 720, 294 S.E.2d 743 
(1982); Peoples v. Cone Mills Corp., 69 N.C. 
App. 263, 317 S.E.2d 120, modified on other 
grounds, 316 N.C. 426, 342 S.E.2d 798 (1986); 
Grant v. Burlington Indus., Inc., 77 N.C. App. 
241, 335 S.E.2d 327 (1985); Hendrix v. Linn- 
Corriher Corp., 78 N.C. App. 373, 337 S$.E.2d 
106 (1985), aff’d in part and rev’d in part, 317 
N.C. 179, 345 S.E.2d 374 (1986). 

Findings Held Inadequate to Establish 
Disability. — Although pain can be part of a 
finding of disability, the term “disability” in the 
context of workers’ compensation is defined as 
the incapacity because of injury to earn the 
wages which the employee was receiving at the 
time of injury in the same or any other employ- 
ment; since the burden remained on the em- 
ployee to prove his disability, the commission 
was obligated to make specific findings as to the 
existence and extent of any disability, and since 
evidence was presented that the employee was 
still able to perform some jobs, the commis- 
sion’s findings were inadequate to establish 
that the employee was disabled because of pain. 
Johnson v. Southern Tire Sales & Serv., 358 
N.C. 701, 599 S.E.2d 508, 2004 N.C. LEXIS 915 
(2004). 

Inability to Earn Wages Earned Before 
Injury Must Be Shown. — Before the plain- 
tiff may receive compensation, he must show 
that he is not capable of earning the same 
wages he had earned before his injury. Merely 
showing that plaintiff is not earning the same 
wages after his injury than before is insuffi- 
cient. Hendrix v. Linn-Corriher Corp., 78 N.C. 
App. 373, 337 S.E.2d 106 (1985), aff’d in part 
and rev'd in part, 317 N.C. 179, 345 S.E.2d 374 
(1986). 

Employee Able to Do Other Work Not 
Entitled to Compensation. — Where the 
uncontradicted medical testimony indicated 
that plaintiff, a 46 year old man with an eighth 
grade education who was unable to read a 
newspaper or spell, suffered from a mild case of 
employment-related chronic obstructive lung 
disease, with a 20 to 30 percent lung impair- 
ment, but that plaintiff was capable of work 
involving a clean environment, moderate activ- 
ity and anything requiring manual dexterity, 
plaintiff was not entitled to compensation un- 
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der this Chapter. Hendrix v. Linn-Corriher 
Corp., 78 N.C. App. 373, 337 S.E.2d 106 (1985), 
aff’d in part and rewd in part, 317 N.C. 179, 345 
S.E.2d 374 (1986). 

When Search for Work Need Not Be 
Shown. — While in order to prove disability, 
an injured employee must prove that he is 
unable to work and not merely that he unsuc- 
cessfully sought work, the converse is not true. 
In order to prove disability, the employee need 
not prove that he unsuccessfully sought em- 
ployment if the employee proves that he is 
unable to obtain employment. Peoples v. Cone 
Mills Corp., 316 N.C. 426, 342 S.H.2d 798 
(1986). 

Claimant Unable to Earn Wages in Any 
Job for Which Qualified Is Totally, Not 
Partially, Disabled. — The Commission erred 
as a matter of law by awarding claimant com- 
pensation for partial disability when it found as 
fact that plaintiff was incapable of earning 
wages in any employment for which plaintiff 
was qualified. Based on the Commission’s find- 
ings, plaintiff was totally disabled within the 
meaning of G.S. 97-29. Carothers v. Ti-Caro, 83 
N.C. App. 301, 350 S.E.2d 95 (1986). 

Where a plaintiff, due to an occupational 
disease, is fully incapacitated to earn wages at 
employment which is the only work he is qual- 
ified to do by reason of such factors as age and 
education, he is totally incapacitated. 
Carothers v. Ti-Caro, 83 N.C. App. 301, 350 
S.E.2d 95 (1986). 

Uncontroverted evidence established that 
plaintiff, whom the court found to be 59 years 
old and to have a third-grade education, was 
totally disabled, where although the impair- 
ment rating of his left leg was only 45%, the 
evidence showed plaintiff to be totally and 
permanently unable to earn the wages he was 
receiving at the time of his injury. Wilder v. 
Barbour Boat Works, 84 N.C. App. 188, 352 
S.E.2d 690 (1987). 

Employee exposed to toxic chemicals in the 
course of his employment spray-painting auto- 
mobiles showed his disability, under G.S. 97- 
2(9), was permanent and total because he had a 
seventh grade education, his nervous system 
was permanently damaged, and he was unem- 
ployable due to his severe loss of cognitive 
function and his inability to sustain concentra- 
tion and attention necessary for working a 
normal eight-hour day. Matthews v. City of 
Raleigh, 160 N.C. App. 597, 586 S.E.2d 829, 
2003 N.C. App. LEXIS 1928 (2003). 

Receipt of Higher Wages for Unsatisfac- 
tory Work. — It was not error for the Commis- 
sion to conclude that employee was perma- 
nently partially disabled even though the 
evidence showed that he had worked in the 
packing room at a wage higher than he had 
ever before earned after his impairing lung 
disease was diagnosed, where the Commission 


93 


ART. 1. WORKERS’ COMPENSATION ACT 


§97-2 


found without exception that he performed un- 
satisfactorily at this job in the packing depart- 
ment, and where the evidence demonstrated 
that although he was capable of performing less 
skilled jobs at the mill, which he did for more 
than 30 years, he had difficulty in a position 
requiring greater skills. Calloway v. Mills, 78 
N.C. App. 702, 338 S.E.2d 548 (1986). 

In determining the extent to which an 
occupational disease affects an employ- 
ee’s wage-earning ability in another posi- 
tion, the line of inquiry must center on that 
particular individual’s earning capacity and not 
that of a different individual. Thomas v. Hanes 
Printables, 91 N.C. App. 45, 370 S.E.2d 419 
(1988). 

Although the practice of comparing 
earnings before and after an injury is not 
the proper method to exhibit diminished earn- 
ing capacity, it is a valid factor which deserves 
consideration. Thomas v. Hanes Printables, 91 
N.C. App. 45, 370 S.E.2d 419 (1988). 

Wages received by claimant after his 
injury are strong but not conclusive evi- 
dence of his ability to earn for purposes of 
determining whether he is disabled within the 
meaning of subdivision (9) of this section. 
Hendrix v. Linn-Corriher Corp., 317 N.C. 179, 
345 S.E.2d 374 (1986). 

Inability to Earn Same Wages Due to 
Occupational Disease and Not Merely 
Lack of Skill. — While it was correct that 
plaintiff’s inability to earn the same wages as 
in her former employment was not due to a 
physical incapacity per se, the transfer of posi- 
tions which resulted in a diminished earning 
capacity was necessitated by a compensable 
injury; therefore, plaintiff's inability to earn 
the same wages in other jobs was due to her 
occupational disease and not merely to her lack 
of skill in the job as the Industrial Commission 
found, and the commission’s conclusion of law 
that plaintiff was not entitled to benefits for 
partial disability because she was capable of 
earning the same wages she earned before 
contracting the occupational disease, was not 
supported by the findings of fact. Thomas v. 
Hanes Printables, 91 N.C. App. 45, 370 S.E.2d 
419 (1988). 

Evidence that plaintiff held “tempo- 
rary” jobs was not sufficient to rebut the 
presumption of disability created by the Indus- 
trial Commission-approved Form 21 agree- 
ment. Davis v. Embree-Reed, Inc., 135 N.C. 
App. 80, 519 S.E.2d 763, 1999 N.C. App. LEXIS 
923 (1999), cert. denied, 351 N.C. 102, 541 
S.H.2d 143 (1999). 

Evidence Supported Determination of 
Total and Permanent Disability to Em- 
ployee’s Legs. — The evidence was sufficient 
to support the Industrial Commission’s deter- 
mination that plaintiff was totally and perma- 
nently disabled by reason of extensive burns 
sustained on both legs when he set fire to his 
trousers while using an electric welder’s torch. 
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Martin v. Bahnson Serv. Co., 17 N.C. App. 359, 
194 S.E.2d 2238, cert. denied, 283 N.C. 257, 195 
S.E.2d 690 (1973). 

Skin Condition Caused by Sensitivity to 
Chemicals Used in Work Held Not a Dis- 
ability. — A hair stylist was not entitled to 
disability compensation payments where her 
skin condition, caused by her sensitivity to 
chemicals used in her work, had completely 
cleared up within one month of her terminating 
her employment. While it might be true that 
her skin disease could recur if she returned to 
her previous job, there was no evidence of any 
continuing disability as a result of a disease 
contracted in the course of employment. She 
was not entitled to compensation for her sus- 
ceptibility to the skin disease. Sebastian v. 
Mona Watkins Hair Styling, 40 N.C. App. 30, 
251 S.E.2d 872, cert. denied, 297 N.C. 301, 254 
S.E.2d 921 (1979). 

Award Limited to Loss of Use of Back 
Held Insufficient. — Where physicians indi- 
cated that an injury to the plaintiffs spinal 
cord resulted in weakness in all of her extrem- 
ities and numbness or loss of sensation 
throughout her body, and the doctors further 
testified that she suffered diminished mobility 
and had difficulty with position sense and with 
recognition of things in her hands when objects 
were placed in her hands, the Commission 
could not limit the plaintiff to an award under 
G.S. 97-31(23) for loss of use of the back. Little 
v. Anson County Schools Food Serv., 295 N.C. 
o27%, 246 S:Ki2d 743 978), 

Disability Is Presumed to Continue Un- 
til Employee Returns to Work. — Once the 
disability is proven, there is a presumption that 
it continues until the employee returns to work 
at wages equal to those he was receiving at the 
time his injury occurred. Watson v. Winston- 
Salem Transit Auth., 92 N.C. App. 473, 374 
S.E.2d 483 (1988). 

Plaintiff’s Temporary Total Disability 
Was Presumed to Continue Until She Re- 
turned to Work. — Where plaintiff was 
“ready, willing, and able” to return to work, but 
her employer declined to honor plaintiff’s re- 
quest to return due to her injuries, there was a 
presumption that plaintiff’s temporary total 
disability continued until she returned to work, 
and Commission’s finding of maximum medical 
improvement was not the equivalent of the end 
of plaintiff’s disability; therefore, on remand 
plaintiff was entitled to a determination of the 
extent of her disability for the period of time 
she was not allowed to work. Watson v. Win- 
ston-Salem Transit Auth., 92 N.C. App. 473, 
374 S.E.2d 483 (1988). 

Evidence of Disability Held Sufficient. — 
Evidence that an employee (1) reported an 
injury to her supervisor, (2) was advised by a 
doctor not to continue working because of a 
disease contracted while working, (3) was ter- 
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minated because her injury rendered her un- 
able to perform the requisite job duties, and (4) 
was unable to procure suitable alternative em- 
ployment at the same wages for the same hours 
despite reasonable efforts, supported the In- 
dustrial Commission’s finding that she was 
disabled as defined in G.S. 92-2(9). Cialino v. 
Wal-Mart Stores, 156 N.C. App. 463, 577 S.E.2d 
345, 2003 N.C. App. LEXIS 203 (20083). 

North Carolina Industrial Commission did 
not err in finding that an employee was dis- 
abled as defined by G.S. 97-2 as a result of her 
falls in the workplace where the employee pro- 
duced some medical evidence that she was 
physically incapable of work due to her work- 
place falls and, thus, there was some medical 
evidence supporting the Commission’s finding. 
Aboagwa v. Raleigh Lions Clinic for the Blind, 
Inc., — N.C. App. —, 607 S.E.2d 1, 2004 N.C. 
App. LEXIS 2317 (2004). 

Evidence of Temporary Total Disability 
Held Sufficient. — The Court upheld the 
Commission’s finding that the plaintiff had 
suffered a specific traumatic injury and its 
consequent award of temporary total disability 
compensation where the defendants failed to 
meet their burden of establishing that “suitable 
jobs [welre available to plaintiff.” Webb v. 
Power Circuit, Inc., 141 N.C. App. 507, 540 
S.E.2d 790, 2000 N.C. App. LEXIS 1303 (2000), 
cert denied, 353 N.C. 398, 548 S.E.2d 159 
(2001). 

Though employee’s medical evidence was in- 
sufficient to show his temporary total disability, 
he proved such disability through evidence 
that, while capable of some work, he was, after 
reasonable efforts, unsuccessful in his effort to 
obtain employment. Bridwell v. Golden Corral 
Steak House, 149 N.C. App. 338, 561 S.E.2d 
298, 2002 N.C. App. LEXIS 186 (2002), cert. 
denied, 355 N.C. 747, 565 S.W.3d 1938 (2002). 

Award of temporary total disability benefits 
to an employee who fell while working as a hair 
stylist at her employer’s salon was upheld on 
appeal because medical testimony established 
to a reasonable degree of medical certainty that 
a causal connection existed between employee’s 
degenerative neck condition and the work-re- 
lated injury, which prohibited her from work- 
ing. Barbour v. Regis Corp., — N.C. App. —, 606 
S.E.2d 119, 2004 N.C. App. LEXIS 2336 (2004). 

Employee’s Earning Capacity Negated 
His Proof of Temporary Total Disability. — 
The Commission’s finding that plaintiff em- 
ployee failed to sustain his burden of proving 
temporary total disability was supported by 
competent evidence which showed that the 
plaintiff earned income from three private busi- 
nesses throughout the time he received tempo- 
rary disability payments from defendants. 
Sims v. Charmes/Arby’s Roast Beef, 142 N.C. 
App. 154, 542 S.E.2d 277, 2001 N.C. App. 
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LEXIS 46 (2001), cert. denied, 353 N.C. 729, 
550 S.E.2d 782 (2001). 

Evidence That Claimant No Longer Dis- 
abled. — Evidence that claimant was released 
by his doctor to return to work and that he 
worked as a self-employed painter and then as 
a truck driver, earning more than he had while 
employed with defendant, was sufficient to sup- 
port the conclusion that he was no longer enti- 
tled to temporary total disability payments. 
Snead v. Carolina Pre-Cast Concrete, Inc., 129 
NeCe App. 331; 499’ S.E.2d 470 (1998), cert. 
denied, 348 N.C. 501, 510 S.E.2d 656 (1998). 

Effect of Retirement. — Because disability 
measures an employee’s present ability to earn 
wages, and is unrelated to a decision to with- 
draw from the labor force by retirement, the 
Commission may not deny disability benefits 
because the claimant retired, where there is 
evidence of diminished earning capacity caused 
by an occupational disease. Heffner v. Cone 
Mills Corp., 83 N.C. App. 84, 349 S.E.2d 70 
(1986). 

Evidence of Employee’s Inability to 
Earn Wages Held Sufficient. — Testimony of 
two doctors and a vocational rehabilitation 
counselor was amply competent to support the 
Commission’s finding that employee had no 
capacity to earn wages in either the same or 
any other employment up to the date of a 
hearing before a deputy commissioner. 
Kennedy v. Duke Univ. Medical Center, 101 
N.C. App. 24, 398 S.E.2d 677 (1990). 

Evidence of Partial Disability Held Suf- 
ficient. — Evidence held sufficient to support 
the finding that plaintiff was partially incapa- 
ble of engaging in gainful employment by bys- 
sinosis and chronic obstructive lung disease as 
a result of 29 years of smoking and exposure to 
cotton dust and that his occupational disease, 
combined with his age, limited education and 
work experience, limited his ability to earn 
wages. Hendrix v. Linn-Corriher Corp., 317 
N.C. 179, 345 S.E.2d 374 (1986). 

Claimant Must Show Disability Work- 
Related. — Where evidence supported the 
Industrial Commission’s finding that plaintiff 
failed to establish his present disability was 
caused by a work-related injury, the commis- 
sion’s decision would not be disturbed on appeal 
and plaintiff was entitled to compensation only 
for his temporary total disability. Lettley v. 
Trash Removal Serv., 91 N.C. App. 625, 372 
$.E.2d 747 (1988). 

Plaintiff did not meet her burden of showing 
she sustained a disability as a consequence of 
her injury where there was competent evidence 
in the record to show that plaintiff was released 
to return to work without restrictions four days 
after her injury , and that she was capable of 
earning her regular wages and performing her 
regular duties. Fuller v. Motel 6, 136 N.C. App. 
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727, 526 S.E.2d 480, 2000 N.C. App. LEXIS 150 
(2000). 

Plaintiff Carried Initial Burden of 
Showing That She Was Disabled. — Where 
the record indicated that plaintiff began to 
receive temporary total disability payments in 
May 1984, the payments continued until No- 
vember 1984, on November 21, 1984 her treat- 
ing physician reported that she could return to 
work “as her comfort permits,” there was no 
“light” work available for plaintiff nor would 
her employer allow her to return to work to 
perform her old duties, and though not in the 
record, the briefs indicated and the opinion and 
award make reference to the fact that plaintiff 
had signed a statement in which it was recited 
that she had reached maximum medical im- 
provement on November 22, 1984, plaintiff car- 
ried her initial burden of showing she was 
disabled. Watson v. Winston-Salem Transit 
Auth., 92 N.C. App. 473, 374 S.E.2d 483 (1988). 

Presumption of Disability Created. — In 
a general sense, it is true an injured employee 
has the burden of showing he is incapable of 
earning the same wages he previously earned, 
either in the same or any other employment; 
however, upon execution of a Form 21 agree- 
ment, and subsequent approval by the Commis- 
sion, the employee enjoys a presumption of 
disability. King v. Yeargin Constr. Co., 124 N.C. 
App. 396, 476 S.E.2d 898 (1996). 

The approval of a Form 21 by the Industrial 
Commission relieves the employee of his initial 
burden of proving a disability; further, once an 
agreement is approved, the employee receives 
the benefit of the presumption that he is totally 
disabled. Brown v. S & N Communications, 
Inc., 124 N.C. App. 320, 477 S.E.2d 197 (1996). 

Constructive Refusal to Accept Suitable 
Employment. — For misconduct that causes a 
claimant to be discharged from employment to 
amount to “constructive refusal” to accept suit- 
able employment that renders him ineligible 
for worker’s compensation, the misconduct 
need not occur during working hours or at the 
workplace, and it need not amount to a crime, 
but it must have been conduct for which a 
nondisabled employee ordinarily would have 
been terminated. Williams v. Pee Dee Elec. 
Membership Corp., 130 N.C. App. 298, 502 
S.E.2d 645 (1998). 

Failure to Make Required Findings Con- 
cerning Earning Capacity. — Industrial 
commission erred in determining a worker’s 
permanent partial disability rating pursuant to 
G.S. 97-31; disability was defined by a dimin- 
ished capacity to earn wages, not by physical 
infirmity alone, G.S. 97-2(9), and the commis- 
sion failed to make required findings pursuant 
to G.S. 97-30 on whether the job offered to the 
worker by her employer accurately reflected 
her ability to earn wages. Baker v. Sam’s Club, 
161 N.C. App. 712, 589 S.E.2d 387, 2003 N.C. 
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App. LEXIS 2255 (2003). 

Evidence of Incapacity to Earn Wages 
Held Sufficient. — Where defendant failed to 
come forward with rebuttal evidence, the In- 
dustrial Commission did not err in finding that 
the medical evidence, plaintiff’s complaints of 
chronic leg and back pain related during each 
visit to her physicians, and plaintiff’s continu- 
ing pain treatment and doctor visits as of the 
hearing date provided competent evidence sup- 
porting a determination that plaintiff was inca- 
pable of earning the same wages from defen- 
dant or another employer as a result of 
lumbosacral strain. Barber v. Going West 
Transp., Inc., 1384 N.C. App. 428, 517 S.E.2d 
914 (1999). 

Award of Disability Benefits Appropri- 
ate Remedy. — Where the full Commission 
found that defendants had not presented con- 
vincing evidence that defendant-store had of- 
fered or obtained employment for plaintiff con- 
sistent with her limitations, and where plaintiff 
met the burden of showing injury to her wage 
earning capacity, the full Commission was cor- 
rect in finding that the disability continued, 
and ongoing award of disability benefits was 
the appropriate remedy. Simmons v. Kroger 
Co., 117 N.C. App. 440, 451 S.E.2d 12 (1994). 

Plaintiff, after having shown credible evi- 
dence of diligent efforts to find employment, 
was entitled to receive compensation benefits 
where his inability to earn the same wages was 
caused in part by unavailability of area jobs 
consistent with his physical limitations. 
Fletcher v. Dana Corp., 119 N.C. App. 491, 459 
Zs lOO) ceri denied. o4 20, © wo le 
463 $.H.2d 235 (1995). 

Where the Industrial Commission weighed 
the evidence and determined the credibility of 
the witnesses before it and made findings of 
fact as to its award of temporary disability to an 
employee who had fallen at his workplace, this 
satisfied the fact-finding of G.S. 97-85; the 
finding that the employee hadsuffered a back 
injury within G.S. 97-2(6) was presumed to be 
correct on appeal, pursuant to N.C. R. App. P. 
10(b) where the employer did not preserve that 
issue for review by separately contesting each 
particular finding of fact. Johnson v. Herbie’s 
Place, 157 N.C. App. 168, 579 S.E.2d 110, 2003 
N.C. App. LEXIS 640 (2003), cert. denied, 357 
N.C. 460, 585 S.E.2d 760 (2003). 


XVIII. BURDEN OF PROOF AND 
EVIDENCE. 


Burden of Proof Is on Claimant. — The 
person claiming the benefit of compensation 
has the burden of showing that the injury 
complained of resulted from an accident arising 
out of and in the course of the employment. 
Henry v. A.C. Lawrence Leather Co., 231 N.C. 
477, 57 S.E.2d 760 (1950); Taylor v. Twin City 
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Club, 260 N.C. 435, 132-S.Hi2d' 865. (1963); 
O’Mary v. Land Clearing Corp., 261 N.C. 508, 
135 S.E.2d 193 (1964); Lucas v. Li’l Gen. Stores, 
289 N.C. 212, 221 S.E.2d 257 (1976); Franklin 
v. Wilson County Bd. of Educ., 29 N.C. App. 491, 
224 S.E.2d 657 (1976); Smith v. Dacotah Cotton 
Mills, Inc., 31 N.C. App. 687, 230 S.E.2d 772 
(1976). 

One who seeks to avail himself of the act 
must come within its terms and must be held to 
prove that he is in a class embraced in the act. 
Hayes v. Board of Trustees, 224 N.C. 11, 29 
S.E.2d 137 (1944); Richards v. Nationwide 
Homes, 263 N.C. 295, 189 S.E.2d 645 (1965). 

Claimant in a proceeding under the Workers’ 
Compensation Act has the burden of proving 
that his claim is compensable under the act. 
Henry v. A.C. Lawrence Leather Co., 231 N.C. 
477, 57 S.E.2d 760 (1950). See also Davis v. 
Raleigh Rental Center, 58 N.C. App. 113, 292 
S.E.2d 763 (1982). 

The burden of proving each and every ele- 
ment of compensability is upon the plaintiff. 
Harvey v. Raleigh Police Dep’t, 96 N.C. App. 28, 
384 S.E.2d 549, cert. denied, 326 N.C. 706, 388 
S.E.2d 454 (1989). 

Claimant Has Burden of Proving Em- 
ployer-Employee Relationship. — In order 
to bring himself within the coverage of the 
Workers’ Compensation Act, the claimant has 
the burden of proving that the employer-em- 
ployee relationship existed. Lloyd v. Jenkins 
Context Co., 46 N.C. App. 817, 266 S.E.2d 35 
(1980); Durham v. McLamb, 59 N.C. App. 165, 
296 S.E.2d 3 (1982); Doud v. K & G Janitorial 
Servs., 69 N.C. App. 205, 316 S.E.2d 664, cert. 
denied, 312 N.C. 492, 322 S.E.2d 492 (1984). 

Burden of Proving Disability. — In work- 
ers’ compensation cases, a claimant ordinarily 
has the burden of proving both the existence of 
his disability and its degree. Hilliard v. Apex 
Cabinet Co., 305 N.C. 593, 290 S.E.2d 682 
(1982); Hundley v. Fieldcrest Mills, 58 N.C. 
App. 184, 292 S.E.2d 766 (1982); Hendrix v. 
Linn-Corriher Corp., 317 N.C. 179, 345 S.E.2d 
374 (1986); Taylor v. Margaret R. Pardee Mem. 
Hosp., 83 N.C. App. 385, 350 S.E.2d 148 (1986), 
cert. denied, 319 N.C. 410, 354 S.E.2d 729 
(1987). 

In order to receive disability compensation, 
the burden is on the claimant to prove that his 
illness has impaired his capacity to work and 
the extent of this impairment. Priddy v. Cone 
Mills Corp., 58 N.C. App. 720, 294 S.E.2d 743 
(1982). 

The burden of proof of showing a disability is 
on the plaintiff. Donnell v. Cone Mills Corp., 60 
N.C. App. 338, 299 S.E.2d 436, cert. denied, 308 
N.C. 190, 302 S.E.2d 243 (1983). 

Employee to Establish Disability Before 
Employer Can Be Required to Prove the 
Availability of Suitable Employment. — 
The Industrial Commission erred in placing the 
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initial burden on the defendants/employers to 
prove the availability of suitable employment 
at pre-injury wages without first requiring 
plaintiff/injured illegal alien employee to estab- 
lish the existence and extent of his disability. 
Before defendants could be required to prove 
the availability of suitable employment, plain- 
tiff had to first come forward with evidence to 
show that his earning capacity was diminished 
as a result of his on-the-job injury. Olivares- 
Juarez v. Showell Farms, 138 N.C. App. 663, 
532 S.E.2d 198, 2000 N.C. App. LEXIS 785 
(2000). 

Evidence of Effort to Find Other Em- 
ployment. — An injured employee seeking an 
award of total disability under this section who 
is unemployed, medically able to work, and 
possesses no preexisting limitations which 
would render him unemployable, must produce 
evidence of reasonable effort to find other em- 
ployment. Russell v. Lowes Prod. Distrib., 108 
N.C. App. 762, 425 S.E.2d 454 (1993). 

Claimant Must Show Disability Work- 
Related. — Where evidence supported the 
Industrial Commission’s finding that plaintiff 
failed to establish his present disability was 
caused by a work-related injury, the Commis- 
sion’s decision would not be disturbed on appeal 
and plaintiff was entitled to compensation only 
for his temporary total disability. Lettley v. 
Trash Removal Serv., 91 N.C. App. 625, 372 
S.E.2d 747 (1988). 

Whether an employee is disabled is a 
question of law which must be based on 
findings of fact supported by competent evi- 
dence. Heffner v. Cone Mills Corp., 83 N.C. App. 
84, 349 S.E.2d 70 (1986). 

Plaintiff Carried Initial Burden of 
Showing That She Was Disabled. — Where 
the record indicated that plaintiff began to 
receive temporary total disability payments in 
May 1984, the payments continued until No- 
vember 1984, on November 21, 1984 her treat- 
ing physician reported that she could return to 
work “as her comfort permits,” there was no 
“light” work available for plaintiff nor would 
her employer allow her to return to work to 
perform her old duties, and though not in the 
record, the briefs indicated and the opinion and 
award make reference to the fact that plaintiff 
had signed a statement in which it was recited 
that she had reached maximum medical im- 
provement on November 22, 1984, plaintiff car- 
ried her initial burden of showing she was 
disabled. Watson v. Winston-Salem Transit 
Auth., 92 N.C. App. 473, 374 S.E.2d 483 (1988). 

Burden of Proof that Claimant Unsuited 
for Employment Due to Characteristics 
Peculiar to Him. — The burden of proof rests 
upon the claimant to prove the existence of his 
disability and its extent, and relevant to these 
issues is evidence that the claimant may be 
unsuited for particular employment due to 
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characteristics peculiar to him. Tyndall v. 
Walter Kidde Co., 102 N.C. App. 726, 403 
S.E.2d 548, cert. denied, 329 N.C. 505, 407 
S.E.2d 553 (1991). 

Including Inability to Earn Pre-Injury 
Wages. — Industrial Commission misapplied 
the law by erroneously placing the initial bur- 
den on defendant to prove plaintiff’s capacity to 
earn pre-injury wages in other employment 
before plaintiff had met her burden of proof 
regarding pre-injury wages, in support of a 
showing of “disability” under this section, as 
laid out in Hilliard v. Apex Cabinet Co., 305 
Nir 59387 595,290) S.H2d7682,"683 51932) 
Coppley v. PPG Indus., Inc., 1383 N.C. App. 631, 
516 S.E.2d 184 (1999). 

In the compensation cases holding med- 
ical testimony unnecessary to make a 
prima facie case of causation, the distin- 
guishing features are an uncomplicated situa- 
tion, the immediate appearance of symptoms, 
the prompt reporting of the occurrence by the 
worker to his supervisor and consultation with 
a physician, and the fact that the plaintiff was 
theretofore in good health and free from any 
disability of the kind involved. A further rele- 
vant factor is the absence of expert testimony 
that the alleged precipitating event could not 
have been the cause of the injury. Slizewski v. 
International Seafood, Inc., 46 N.C. App. 228, 
264 S.E.2d 810 (1980). 

Hearsay. — It must not only appear by 
competent evidence that the injury was re- 
ceived in the course of the employment, but also 
that it arose out of the employment as well. 
Hearsay evidence is not competent to establish 
either fact. Plyler v. Charlotte Country Club, 
214 N.C. 453, 199 S.E. 622 (1938). 

Where no objection is made before the hear- 
ing commissioner to the introduction of hearsay 
evidence, the objection must be treated as 
waived and the evidence may be considered. 
The principle on which hearsay evidence is 
excluded by rules of evidence relates to its 
competency, not to its relevancy. Maley v. Tho- 
masville Furn. Co., 214 N.C. 589, 200 S.E. 438 
(1938): 

The Commission is the sole judge of the 
credibility and weight to be given the 
testimony; it may accept or reject all of the 
testimony of a witness, or it may accept a part 
and reject a part. Blalock v. Roberts Co., 12 
N.C. App. 499, 183 S.E.2d 827 (1971). 

The Commission has the duty and authority 
to resolve conflicts in the testimony of a witness 
or witnesses. Blalock v. Roberts Co., 12 N.C. 
App. 499, 183 S.E.2d 827 (1971). 

Commission’s Factual Determinations 
Binding Upon Court. — Whether a plaintiff 
was injured by accident and had a reasonable 
excuse for not giving the employer timely notice 
were factual issues that depended entirely 
upon her credibility. Since the Commission 
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found, as its prerogative as fact finder permit- 
ted, that plaintiff’s testimony was not credible, 
that determination was binding upon the Court 
of Appeals. Elliot v. A.O. Smith Corp., 103 N.C. 
App. 523, 405:S:Hi2d 7991991) 

Sufficiency of Evidence Is Question of 
Law. — The question whether the evidence is 
sufficient to support the findings is one of law to 
be determined by the courts. Lawrence v. Hatch 
Mill, 265 N.C. 329, 144 S.E.2d 3 (1965). 

Proof That Employee Was at Place of 
Employment Doing Usual Work Is Insuffi- 
cient. — It must be kept in mind that while an 
accident arising out of an employment usually 
occurs in the course of it, it does not necessarily 
or invariably do so. Nor does an accident which 
occurs in the course of an employment neces- 
sarily or inevitably arise out of it. Therefore 
proof that an employee was at his place of 
employment and was doing his usual work at 
the time of the injury, without more, is insuffi- 
cient to support an award of compensation. 
Sweatt v. Rutherford County Bd. of Educ., 237 
N.G. 653;, 75. S.K.2d) 738 (1953). 

But Evidence Explaining Exact Cause of 
Accident Need Not Be Offered. — It is not 
necessary for a plaintiff to offer evidence ex- 
plaining the exact cause of the accident. Battle 
v. Bryant Elec. Co., 15 N.C. App. 246, 189 
S.H.2d 788, cert. denied, 281 N.C. 755,191 
§.H.2d 353 (1972). 

Award Where Cause of Injury Not Ex- 
plained. — Where an employee, while about 
his work, suffers an injury in the ordinary 
course of employment, the cause of which is not 
explained, but which is a natural and probable 
result of a risk thereof, and the Commission 
finds from the evidence that the injury arose 
out of the employment, an award will be sus- 
tained. Vause v. Vause Farm Equip. Co., 233 
N.C. 88, 63 S.E.2d 173 (1951); Poteete v. North 
State Pyrophyllite Co., 240 N.C. 561, 82 S.E.2d 
693 (1954); Cole v. Guilford County, 259 N.C. 
724, 131 S.E.2d 308 (1963); Taylor v. Twin City 
Club, 260 N.C. 435, 1382 S.E.2d 865 (1963). 

When an accident occurs in the course of 
employment, and there is no affirmative evi- 
dence that arose from a cause independent of 
the employment, an award will be sustained. 
Taylor v. Twin City Club, 260 N.C. 4385, 132 
S.E.2d 865 (1963). 

Insufficient Evidence of Earning Capac- 
ity. — There was no competent evidence to 
support the Commission’s findings that plain- 
tiff was capable of earning $12.00 per hour, that 
other suitable jobs for which plaintiff was qual- 
ified were available, that any other positions for 
which plaintiff was qualified would pay $12.00 
per hour, that plaintiff would be able to secure 
such a position, and that plaintiff’s ability to 
obtain a temporary position paying $12.00 per 
hour meant that plaintiff, when permanently 
employed, would receive $12.00 per hour. 
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Daughtry v. Metric Constr. Co., 115 N.C. App. 
354, 446 S.E.2d 590, cert. denied, 338 N.C. 515, 
452 S.E.2d 808 (1994). 

Plaintiff met his burden of proving 
present earning capacity where he produced 
evidence that he had obtained employment as a 
driver at a wage less than that earned as a 
brick mason prior to the injury. Bond v. Foster 
Masonry, Ines, 139N.@5 App: 123,, 53275. Fed 
583, 2000 N.C. App. LEXIS 803 (2000). 

Presumption of Continuing Disability. 
— The employer may not rebut the presump- 
tion of continuing disability by showing that 
the employee is capable of earning pre-injury 
wages in a temporary position or by creating a 
position within the employer’s own company 
that is not ordinarily in the competitive job 
market, because such positions do not accu- 
rately reflect the employee’s capacity to earn 
wages. Stamey v. North Carolina Self-Insur- 
ance Guar. Ass’n, 131 N.C. App. 662, 507 S.E.2d 
596 (1998). 

The employer failed to rebut the presumption 
of continuing disability with medical evidence 
or with evidence that the claimant was capable 
of obtaining a suitable job in the competitive 
marketplace, where the claimant temporarily 
and unsuccessfully returned to work, the mod- 
ified roller picker position offered to claimant 
was temporary, there was no evidence that this 
position was a real position that existed in the 
marketplace and was not “made” work, and the 
only medical evidence supported the claimant’s 
claims of shoulder pain. Stamey v. North Caro- 
lina Self-Insurance Guar. Ass’n, 131 N.C. App. 
662, 507 S.E.2d 596 (1998). 

Presumption of Reduction in Earning 
Capacity Rebutted. — Where claimant pre- 
sented no evidence contesting the availability 
of other jobs or her suitability for those jobs and 
furthermore presented no evidence that she 
sought employment at any of these places, 
employer offered sufficient evidence to rebut 
the presumption that claimant sustained a re- 
duction in her earning capacity. Tyndall v. 
Walter Kidde Co., 102 N.C. App. 726, 403 
S.E.2d 548, cert. denied, 329 N.C. 505, 407 
9.E.2d 553 (1991). 

Termination of Benefits. — Absent waiver, 
in order to terminate an employee’s benefits 
after execution of a Form 21 agreement, the 
employer must request a hearing at which it 
bears the burden of showing the employee is no 
longer disabled. King v. Yeargin Constr. Co., 
124 N.C. App. 396, 476 S.E.2d 898 (1996). 

An employer may rebut the continuing 
presumption of total disability either by 
showing the employee’s capacity to earn the 
same wages as before the injury or by showing 
the employee’s capacity to earn lesser wages 
than before the injury. Brown v. S & N Commu- 
nications, Inc., 124 N.C. App. 320, 477 S.E.2d 
197 (1996). 
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Medical Treatment. — The claimant’s med- 
ical care constituted “medical treatment” under 
subdivision (19) of this section, even though the 
employer contended that the claimant was not 
referred to some of his doctors by specialists, 
where the employee was referred to a specialist 
by his family doctor, and each subsequent visit 
to a physician was on the basis of a valid 
medical referral. Sanders v. Broyhill Furn. In- 
dus., 131 N.C. App. 388, 507 S.E.2d 568 (1998). 

Pursuant to G.S. 97-2(18) and 97-25, an em- 
ployee was entitled to payment of medical ex- 
penses for treatment to relieve substantial and 
continual back pain arising from an accident 
where she fell and injured her back in the 
course of her employment, where the record 
reflected that she had obtained authorization 
from the Industrial Commission for such future 
treatment; however, there was no indication in 
the record of the necessary authorization in 
order to allow reimbursement for past medical 
treatments, and accordingly, an award ren- 
dered for that was vacated and further consid- 
eration had to be made on the issue of whether 
the proper authorization was obtained prior to 
such treatment or within a reasonable time 
thereafter. Whitfield v. Lab. Corp., 158 N.C. 
App. 041, 581 S.Ei2d 778, 2003 NC) App: 
LEXIS 1192 (2003). 

Remand to Show Continued Disability. 
— Where Commission’s determination that de- 
fendant who suffered back injury was credible 
was not supported by sufficient evidence, and 
there was competent evidence regarding busi- 
ness ownership and management by defendant, 
case would be remanded for plaintiff to show 
that he continued to be disabled. Deese v. 
Champion Int] Corp, 133 N.C. App. 278, 515 
S.E.2d 239 (1999), cet. granted, 350 N.C. 828 
(1999). 


XIX. COMPENSATION. 


“Compensation,” means money relief af- 
forded according to a scale established and for 
the persons designated in this Chapter. Ivey v. 
North Carolina Prison Dep't, 252 N.C. 615, 114 
S.E.2d 812 (1960); Bowman v. Comfort Chair 
Com2718N. © 702.0157 S:H.2de378 (1967): 

And Involves More Than Burial Ex- 
penses. — The definition of compensation in 
this section includes burial expenses, but it 
takes the whole to constitute compensation and 
not one of its parts. Compensation for wrongful 
death involves more than the burial of the body. 
Ivey v. North Carolina Prison Dep’t, 252 N.C. 
615,114 S.E:2d 812 (1960): 

Types of Compensation. — The Workers’ 
Compensation Act provides primarily for four 
types of compensation to be paid to employees 
covered by the act. They are: (1) Compensation 
for disability, dependent as to amount upon 
whether the injury produces a permanent total, 


ART. 1. WORKERS’ COMPENSATION ACT 


vg 


§97-2 


a permanent partial, a total temporary or a 
partial temporary incapacity; (2) Compensation 
in stipulated amounts for loss of some part of 
the body such as a finger or toe, a leg or arm; (3) 
Compensation for death; and (4) Compensation 
for bodily disfigurement. Branham v. Denny 
Roll & Panel Co., 223 N.C. 233, 25 S.E.2d 865 
(1943). 

Presumption of Compensability When 
Employee Dies within Scope of Employ- 
ment and Cause Is Unknown. — The Court 
of Appeals erred in holding that a presumption 
of compensability does not apply when an em- 
ployee dies within the course and scope of 
employment and the cause of death is un- 
known. Pickrell v. Motor Convoy, Inc., 322 N.C. 
363, 368 S.E.2d 582 (1988). 

Where claimant is entitled to rely on the 
presumption of compensability, the defen- 
dant must come forward with some evidence 
that death occurred as a result of a noncom- 
pensable cause; otherwise, the claimant pre- 
vails. In the presence of evidence that death 
was not compensable, the presumption disap- 
pears. In that event, the Industrial Commis- 
sion should find the facts based on all the 
evidence adduced, taking into account its cred- 
ibility, and drawing such reasonable inferences 
from the credible evidence as may be permiss!- 
ble, the burden of persuasion remaining with 
the claimant. Pickrell v. Motor Convoy, Inc., 322 
NeC i363, 36815. H2dt5821(1983): 

Plaintiff was entitled to rely on a presump- 
tion of compensability, where the undisputed 
evidence indicated that plaintiff's decedent 
died while acting within the course and scope of 
his employment, and no evidence indicated 
decedent died other than by accident. Pickrell v. 
Motor Convoy, Inc., 322 N.C. 363, 368 S.E.2d 
582 (1988). 

Payment of medical or hospital ex- 
penses constitutes no part of compensa- 
tion to an employee or his dependents under 
the provisions of the act. Whitted v. Palmer-Bee 
Co., 228 N.C. 447, 46 S.E.2d 109 (1948). See 
Thompson v. Virginia & C.S.R.R., 216 Ni@e 5545 
6 S.E.2d 38 (1939); Morris v. Laughlin 
Chevrolet Co., 217 N.C. 428, 8 S.H.2d 484 
(1940). 

Compensation must be based upon the 
loss of wage earning power rather than the 
amount actually received. Hendrix v. Linn- 
Corriher Corp., 317 N.C. 179, 345 S.E.2d 374 
(1986). 

Calculation Based on Wages at Time of 
Diagnosis. — Plaintiff who was diagnosed 
with silicosis was entitled to compensation cal- 
culated based on his average weekly wage at 
the time he was diagnosed, not at the time of 
his last exposure or at the time he was “re- 
moved from the industry”. Moore v. Standard 
Mineral Co., 122 N.C. App. 375, 469 S.E.2d 594 
(1996). 
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A finding of maximum medical improve- 
ment is not the equivalent of a finding that 
the employee is able to earn the same 
wage earned prior to injury; the maximum 
medical improvement finding is solely the pre- 
requisite to determination of the amount of any 
permanent disability for purposes of G.S. 97- 
31. Watson v. Winston-Salem Transit Auth., 92 
N.C. App. 4738, 374 S.E.2d 483 (1988). 

Claimant Entitled to Benefits For Ex- 
penses Arising Out of Cesarean Section. — 
Workers’ Compensation claimant was entitled 
to benefits for expenses arising out of cesarean 
section surgery in light of evidence that claim- 
ant’s weakened back, which necessitated the 
surgery, was solely the result of an initial 
compensable injury; claimant’s pregnancy was 
not an independent intervening cause attribut- 
able to claimant’s own intentional conduct even 
though the pregnancy occurred subsequent to 
the compensable injury. English v. J.P. Stevens 
& Co., 98 N.C. App. 466, 391 S.E.2d 499 ( 1990). 

A permanently and totally disabled em- 
ployee is entitled to receive compensation 
under § 97-29. This is true even though no 
single injury of claimant resulted in total and 
permanent disability, so long as the combined 
effect of all of the injuries caused permanent 
and total disability. Fleming v. K-Mart Corp., 
SIZEN; Gxb38s 32475 shi 2de2l 4601985), 

Partially Disabled Employee Held Enti- 
tled to Difference Between Wage Paid by 
Employer and Wage Received Thereafter. 
— Where the evidence tended to show that 
plaintiff was permanently partially disabled by 
reason of occupational disease and that after 
failing to obtain employment in the cotton tex- 
tile industry in which he had been employed for 
29 years, the plaintiff made an earnest and 
highly commendable search for other employ- 
ment, and was able to obtain a permanent job 
with a restaurant at the minimum wage but 
was released from that employment only be- 
cause business conditions resulted in the res- 
taurant going out of business, the Commission 
was required to enter an award setting the 
plaintiff's compensation at two-thirds of the 
difference between his average wage of $196.91 
a week while working for the defendant and the 
minimum wage of $134.00 a week which he 
received thereafter, an award of $41.94 per 
week, not to exceed 300 weeks. Hendrix v. 
Linn-Corriher Corp., 317 N.C. 179, 345 S.E.2d 
374 (1986). 

Offsetting Sickness and Disability Plan 
Payments Against Compensation. — Since 
the wage payments under employee Sickness 
and Disability Plan belonged to claimant, using 
them to offset employer’s obligations to pay her 
compensation for other weeks is not authorized 
by G.S. 97-42 and would be confiscatory if it 
was. But though the wage payments were hers, 
offsetting them against compensation awarded 
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her for the same weeks is authorized for two 
reasons: First, no compensation is due claimant 
for the weeks that her wages were paid because 
disability under the Workers’ Compensation 
Act is based upon decreased earnings, and she 
had sustained no wage loss; and second, the 
claimant cannot collect workers’ compensation 
for the weeks that her wages were paid because 
of the policy against employees receiving dupli- 
cating payments at the employers’ expense. 
Evans v. AT & T Technologies, 103 N.C. App. 45, 
404 S.E.2d 183, rev'd, 332 N.C. 78, 418 S.E.2d 
503 (1992). 

Determination of Compensation for 
Former Employee Diagnosed with Asbes- 
tosis. — Since the North Carolina General 
Assembly has made no specific provision for 
determining compensation pursuant to G.S. 
97-64 when a former employee is diagnosed 
with asbestosis some time after his removal 
from the employment, the only statutory provi- 
sion which was in fairness to be used was the 
“final method,” contained in the second full 
paragraph of G.S. 97-2(5). Abernathy v. Sandoz 
Chemicals/Clariant Corp., 151 N.C. App. 252, 
565 S.E.2d 218, 2002 N.C. App. LEXIS 724 
(2002), cert. denied, 356 N.C. 432, 572 S.H.2d 
42Ae( 2002). 


XX. CHILD, GRANDCHILD, ETC. 


Effect of Subdivision (12) on § 97-40. — 
The doctrine of pari materia does not apply and 
the provisions of G.S. 97-40 should not be 
construed with the provisions of subdivision 
(12) of this section. Stevenson v. City of 
Durham, 281 N.C. 300, 188 S.E.2d 281 (1972). 

The imposition of the restrictions of depen- 
dency and age contained in subdivision (12) of 
this section upon G.S. 97-40 would result in a 
narrow and technical interpretation of the act. 
Stevenson v. City of Durham, 281 N.C. 300, 188 
Se 2d. 28.1 197 2). 

The dependency which this statute rec- 
ognizes as the basis of the right of the child to 
compensation grows out of the relationship, 
which in itself imposes upon the father the duty 
to support the child, and confers upon the child 
the right to support by its father. The status of 
the child, social or legal, is immaterial. Lippard 
v. Southeastern Express Co., 207 N.C. 507, 177 
S.E. 801 (1935); Hewett v. Garrett, 274 N.C. 
356, 163 S.E.2d 372 (1968). 

Illegitimate Child. — Subdivision (12) of 
this section recognizes a distinction between 
actual and legal dependency. A legal depen- 
dence is sufficient, and the law fixes that type of 
responsibility on the father of an illegitimate 
child. Hewett v. Garrett, 274 N.C. 356, 163 
S.E.2d 372 (1968). 

The philosophy of the common law, which 
denied an illegitimate child any rights, legal or 
social, as against its father, and imposed no 
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duty upon the father with respect to the child, 
is discarded by this statute. Hewett v. Garrett, 
274 N.C. 356, 163 S.E.2d 372 (1968). 

When an illegitimate child qualifies as a 
child, this status, for compensation purposes, 
continues until the child becomes 18 years of 
age or unless she marries before reaching that 
age. Hewett v. Garrett, 274 N.C. 356, 163 
§.H.2d 372 (1968). 

To qualify for survivor’s benefits under the 
act, an illegitimate child must be acknowledged 
in sufficient fashion by the father. Tucker v. 
City of Clinton, 120 N.C. App. 776, 463 S.E.2d 
806 (1995). 

Posthumous Illegitimate Child. — De- 
ceased supported a housekeeper who bore him 
a posthumous illegitimate child. The Supreme 
Court reversed the Commission’s opinion that 
the child was not a dependent. Lippard v. 
Southeastern Express Co., 207 N.C. 507, 177 
».E. 801 (1935). 

How Child Acknowledged. — The word 
“acknowledged,” referring to illegitimate chil- 
dren under this section, is not a term of art 
requiring a formal declaration before an autho- 
rized official; in regard to paternity actions, the 
term “acknowledgment” generally has been 
held to mean the recognition of a parental 
relation, either by written agreement, verbal 
declarations or statements, by the life, acts, 
and conduct of the parties, or any other satis- 
factory evidence that the relation was recog- 
nized and admitted. Carpenter v. Hawley, 53 
N.C. App. 715, 281 S.E.2d 783, cert. denied and 
appeal dismissed, 304 N.C. 587, 289 S.E.2d 564 
(1981). 

The wholly dependent provision of sub- 
division (12) applies only in case of mar- 
ried children. It does not apply to acknowl- 
edged illegitimate children or other children 
who are unmarried and who are under 18. 
Hewett v. Garrett, 274 N.C. 356, 163 S.E.2d 372 
(1968). 

Married children must be “wholly” depen- 
dent. Winstead v. Derreberry, 73 N.C. App. 35, 
326 S.E.2d 66 (1985). 

Stepchildren. — Stepchildren must be sub- 
stantially dependent upon the deceased em- 
ployee. This result is derived from the wording 
of the various dependency tests employed by 
the act. Winstead v. Derreberry, 73 N.C. App. 
35, 326 S.E.2d 66 (1985). 

The substantial dependency standard is a 
question of fact to be determined under the 
facts of each case, the burden of proof being on 
the stepchild under the evidentiary standards 
normally employed in workers’ compensation 
cases. The factors to be considered are the 
actual amount and consistency of the support 
derived by the stepchild from (1) the deceased 
stepparent, (2) the natural parent married to 
the stepparent, (3) the estranged natural par- 
ent, whether such support is voluntary or re- 
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quired by law, (4) the income of the stepchild, 
and (5) any other funds regularly received for 
the support of the stepchild. Winstead v. 
Derreberry, 73 N.C. App. 35, 326 S.E.2d 66 
(1985): 

Person over 18 Not Considered a Child. 
— Subdivision (12) of this section defines a 
person over 18 at the time of his father’s death 
as not a child. Stevenson v. City of Durham, 12 
N.C. App. 632, 184.S.E.2d 411 (1971), rev d on 
other grounds, 281 N.C. 300, 188 S.E.2d 281 
(1972). 

Legal Adoption Incomplete. — Where 
adoption proceedings had begun but were not 
finalized, the minor plaintiff was not a child 
legally adopted prior to the injury of the em- 
ployee. Lennon v. Cumberland County, 119 N.C. 
App. 319, 458 S.E.2d 240 (1995). 


XxI. WIDOW AND WIDOWER. 


Presumption of Dependency. — By stat- 
ute, a widow is conclusively presumed to be 
wholly dependent for support upon the de- 
ceased employee, and shall receive benefits 
under the Workers’ Compensation Act. Rogers 
v. University Motor Inn, 103 N.C. App. 456, 405 
SZ er Onl gon): 

To qualify as the “widow” under the act, 
the surviving wife must have been living with 
husband at time of death; if not, it must have 
been for justifiable cause or by reason of his 
desertion at such time. Jones v. Service Roofing 
& Sheet Metal Co., 63 N.C. App. 772, 306 
S.E.2d 460 (1983). 

By using the word “or” before the second of 
the three listed methods in which a person can 
qualify as a widow under G.S. 97-39, the Gen- 
eral Assembly intended that a wife can qualify 
as a widow if she is actually dependent on 
decedent whether or not living with him, and in 
method three, she qualifies if she is living apart 
for justifiable cause or desertion, whether or 
not dependent; accordingly, where evidence in 
the record before the Industrial Commission 
showed that a widow was dependent on the 
deceased employee for support, that she was a 
responsible person and was competent with 
money, she should have been found to be his 
widow under G.S. 97-2(14) and granted bene- 
fits. Goodrich v. R.L. Dresser, Inc., 161 N.C. 
App. 394, 588 S.E.2d 511, 2003 N.C. App. 
LEXIS 2204 (2003). 

“Justifiable Cause” for Living Separate 
and Apart. — A husband and wife are not 
living separate and apart for “justifiable cause” 
if they are living separate and apart as a result 
of a mutual agreement evidenced by a legally 
executed separation agreement. Bass _ v. 
Mooresville Mills, 11 N.C. App. 631, 182 S.E.2d 
246 (1971); Sloop v. Williams Exxon Serv., 24 
NC] App 1295-210 52d Tit (1974): 

If a separation agreement is in full force and 
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effect at the time of the employee’s death, the 
employee and his wife are, as a matter of law, 
living separate and apart by mutual consent, 
which is not “justifiable cause” within the 
meaning of this section. Bass v. Mooresville 
Mills, 11 N.C. App: 631, 182 S.E.2d 246 (1971). 

While “justifiable cause” is usually equated to 
some form of marital misconduct, it would also 
seem to be applicable where the separation is 
not intended by the parties to be permanent, 
the temporary living apart being merely for 
reasons of convenience. Bass v. Mooresville 
Mills, 11 N.C. App. 631, 182 S.E.2d 246 (1971). 

There is authority in other jurisdictions to 
the effect that “justifiable cause,” as that term 
is employed in statutory provisions similar to 
subdivision (14) of this section, may not be 
interpreted as applicable to separations by mu- 
tual consent. Bass v. Mooresville Mills, 11 N.C. 
App. 631, 182 S.E.2d 246 (1971); Sloop v. Will- 
iams Exxon Serv., 24 N.C. App. 129, 210 S.E.2d 
TL (L974), 

There is no specific formula for the definition 
of “justifiable cause” under the statute. A court 
must consider the complexity and history of the 
particular relationship in order to determine 
whether the marital partners were separated 
for justifiable cause in the months before the 
death of a recipient of benefits. Rogers v. Uni- 
versity Motor Inn, 103 N.C. App. 456, 405 
eiiezel7 10 CLO): 

Adultery. — A wife’s adulterous affair did 
not bar her from qualifying as her husband’s 
widow under subdivision (14) of this section 
and G.S. 97-39. Rogers v. University Motor Inn, 
103 N.C. App. 456, 405 S.E.2d 770 (1991). 

It is not within the authority of courts to 
create an exception to subdivision (14) of this 
section and G.S. 97-39 based upon adultery by 
a spouse. To find that the legislature intended 
such an exception, it must be apparent in the 
statute. Rogers v. University Motor Inn, 103 
N.C. App. 456, 405 S.E.2d 770 (1991). 
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Surrender of Right to Support. — There 
is no reason why a separated wife who has 
surrendered all right to look to the husband for 
support while he is living should, upon his 
death, receive benefits that are intended to 
replace in part the support which the husband 
was providing, or should have been providing. 
Bass v. Mooresville Mills, 11 N.C. App. 631, 182 
S.E.2d 246 (1971); Sloop v. Williams Exxon 
Serv., 24 N.C. App. 129, 210 S.E.2d 111 (1974). 

Right to Compensation if Living Apart 
for Mutual Convenience. — If the living 
apart of the husband and wife is merely for the 
mutual convenience or the joint advantage of 
the parties and the obligation of the husband to 
support her is recognized, the right of the wife 
to compensation exists as though they were 
living together. Bass v. Mooresville Mills, 11 
N.C. App. 631, 182 S.H.2d 246 (1971). 

A second or subsequent marriage is pre- 
sumed legal until the contrary is proven, and 
the burden of the issue is upon a plaintiff who 
attempts to establish a property right which is 
dependent upon the invalidity of such a mar- 
riage. The plaintiff cannot recover because of 
the failure of defendant to carry the burden. 
Kearney v. Thomas, 225 N.C. 156, 33 S8.E.2d 
871 (1945); Ivory v. Greer Bros., 45 N.C. App. 
495) 200.5 6.20 2901980): 

Whether Presumption of Subsequent 
Marriage’s Validity Is Overcome Is Ques- 
tion of Fact. — The question of whether the 
first wife of a deceased employee had overcome 
the presumption of the validity of a subsequent 
marriage was a question of fact for the commis- 
sion. Ivory v. Greer Bros., 45 N.C. App. 455, 263 
S.E.2d 290 (1980). 

Divorce and Remarriage in Another 
State. — On the conflict of laws question where 
there has been a divorce and remarriage in 
another state, and a subsequent controversy 
develops as to which is the “widow,” see Rice v. 
Rice, 336 U.S. 674, 69S. Ct-'751, 93 L. Ed. 957 
(1949). And see 28 N.C.L. Rev. 265 (1950). 


OPINIONS OF ATTORNEY GENERAL 


As to the right of a city policeman in- 
jured outside the corporate limits while 
chasing a motorist to compensation under the 
act, see opinion of Attorney General to Mr. 
Everette L. Doffermyre, Dunn City Attorney, 40 
N.C.A.G. 181 (1969). 


“Employee” Does Not Include Person on 
Suspended Sentence Who Is Not a Pris- 
oner. — See opinion of Attorney General to 
Honorable Gilbert H. Burnett, 41 N.C.A.G. 398 
(1971). 


§ 97-3. Presumption that all employers and employees 
have come under provisions of Article. 


From and after January 1, 1975, every employer and employee, as herein- 
before defined and except as herein stated, shall be presumed to have accepted 
the provisions of this Article respectively to pay and accept compensation for 
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personal injury or death by accident arising out of and in the course of his 
employment and shall be bound thereby. (1929, c. 120, s. 4; 1973, c. 1291, s. 1.) 


Cross References. — As to exceptions from 
provisions of article, see G.S. 97-13. 

Legal Periodicals. — For comment on in- 
jury by accident in workers’ compensation, see 


CASE 


Presumption of Acceptance of Act. — 
Under the Workers’ Compensation Act, every 
employer and employee, except as therein 
stated, is presumed to have accepted the provi- 
sions of the act and to pay and accept compen- 
sation for personal injury or death as therein 
set forth. Pilley v. Greenville Cotton Mills, 201 
N.C. 426, 160 S.E. 479 (1931); Miller v. Roberts, 
212 N.C. 126, 193 S.E. 286 (1937). See also Lee 
y. American Enka Corp., 212 N.C. 455, 193 S.E. 
809 (1937). 

Presumption Prevents Court from Exer- 
cising Jurisdiction. — A claim in which the 
plaintiff/employee alleges only that he sus- 
tained injuries due to defendant/employer’s 
negligence while he was performing duties 
within the course and scope of his employment 
is within the exclusive jurisdiction of the Indus- 
trial Commission and cannot be heard by the 
court without further evidence that the em- 
ployer refuses to accept the provisions of this 
Act. Reece v. Forga, 138 N.C. App. 703, 531 
S.E.2d 881, 2000 N.C. App. LEXIS 790 (2000). 

An allegation that the employee had not 
accepted the provisions of the act is imma- 
terial, for the reason that this section provides 
in substance that every employer and employee 
coming within the purview of the act is pre- 
sumed to have accepted the provisions thereof. 
Hanks v. Southern Pub. Util. Co., 204 N.C. 155, 
167 S.E. 560 (1933). 

But Allegation That Employers Were Not 
Operating Under Act Was Not Demurra- 
ble. — The plaintiff instituted a common-law 
action, alleging that the defendants were not 
operating under the Workers’ Compensation 
Act. It was held that a demurrer to plaintiff's 
complaint should have been overruled because 
the above allegation laid the foundation for 
proof to rebut the presumption of acceptance of 
the act. Calahan v. Roberts, 208 N.C. 768, 182 
§.H. 657 (1935). 

And it was not necessary to allege facts 
showing defendant’s nonacceptance of the 
act. Cooke v. Gillis, 218 N.C. 726, 12 S.E.2d 250 
(1940). 

When Presumption Not Operative. — 
Where the evidence does not show that the 
employer has regularly in service the requisite 
number of employees in the same business 
within this State, the presumption under this 


59 N.C.L. Rev. 175 (1980). 

For a survey of 1996 developments in the law 
regarding prisoner rights, see 75 N.C.L. Rev. 
2428 (1997). 


NOTES 


section is not operative. Dependents of Thomp- 
son v. Johnson Funeral Home, 205 N.C. 801, 
172 S.E. 500 (1924). 

Rebuttal of Presumption. — Notwith- 
standing the presumption contained in this 
section, there are provisions in the act whereby 
employers, as well as employees, may except 
themselves from the operation thereof, and the 
presumption of acceptance may be rebutted by 
proof of nonacceptance. Calahan v. Roberts, 208 
N.C.47680182.5:20..657 (1935). 

Action Against Third Party. — In the 
absence of evidence that the employee or the 
employer had given notice of nonacceptance of 
the act, it must be presumed that both em- 
ployee and employer are bound by the provi- 
sions of the act. However, where an employee 
was injured by the negligence of a third-party 
tort-feasor and filed no claim for compensation 
against the employer but instead instituted a 
common-law action against the third party, it 
was held that since the employee filed no claim 
against his employer under the act, he waived 
his rights thereunder and could proceed di- 
rectly against the third party, and the provi- 
sions of the act provided no defense against 
such suit to the third party. Ward v. Bowles, 228 
N.C. 273, 45 S.E.2d 354 (1947). 

An infant employee is bound by the terms 
of the North Carolina Workers’ Compensation 
Act regardless of his age. Lineberry v. Mebane, 
219 N.C, 257, 13°98. 2d 429° (1941): 

In general, doctrines of waiver and es- 
toppel do not apply in workers’ compensa- 
tion cases and they may not be invoked to 
defeat rights granted or to avoid burdens im- 
posed thereunder. Ashe v. Barnes, 255 N.C. 
310, 121 S.H.2d 549 (1961). 

Ordinarily, the parties may not by 
agreement or conduct extend the provi- 
sions of this Chapter, but continued and 
definite recognition of the relationship of em- 
ployer and employee, based on knowledge of the 
work performed, and acceptance of the benefits 
of that status, may work an estoppel after loss. 
Pearson v. Newt Pearson, Inc., 222 N.C. 69, 21 
S.E.2d 879 (1942). 

Applied in McNeely v. Carolina Asbestos 
Co., 206 N.C. 568, 174 S.E. 509 (1934); Arp v. 
Wood & Co., 207 N.C. 41, 175 S.E. 719 (1934); 
Lee v. American Enka Corp., 212 N.C. 455, 193 
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S.E. 809 (1937); Tscheiller v. National Weaving 
Co., 214 N.C. 449, 199 S.E. 623 (1938); McNair 
v. Ward, 240 N.C. 330, 82 S.E.2d 85 (1954); 
Crawford v. Pressley, 6 N.C. App. 641, 171 
S.E.2d 197 (1969); Fulcher v. Willard’s Cab Co., 
132 N.C. App. 74, 511 S.H.2d 9 (1999). 

Cited in Murphy v. American Enka Corp., 
213, N.C, 218, 195 5.8, 566001938) Odumey- 
National Oil Co., 213 N.C. 478, 196 S.E. 823 
(1938); McCune v. Rhodes-Rhyne Mfg: Co., 217 
N.C. 351, 8 S.E.2d 219 (1940); Worley v. Pipes, 
229 N.C. 465, 50 S.E.2d 504 (1948); Bame v. 
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Palmer Stone Works, 232 N.C. 267, 59 S.E.2d 
812 (1950); Vause v. Vause Farm Equip. Co., 
233 N.C. 88, 63 S.E.2d 173 (1951); Laughridge 
v. South Mt. Pulpwood Co., 266 N.C. 769, 147 
S.E.2d 213 (1966); Wood v. J.P. Stevens & Co., 
297 N.C. 636, 256 S.E.2d 692 (1979); Wiggins v. 
Rufus Tart Trucking Co., 63 N.C. App. 542, 305 
S.E.2d 749 (1983); Poythress v. Libbey-Owens 
Ford Co., 67 N.C) Apps 720, (313) 5.8. 2deade 
(1984); Buser v. Southern Food Serv., 73 F. 
Supp. 2d 556 (M.D.N.C. 1999). 


§ 97-4: Repealed by Session Laws 1973, c. 1291, s. 2. 


§ 97-5. Presumption as to contract of service. 


Every contract of service between any employer and employee covered by 
this Article, written or implied, now in operation or made or implied prior to 
July 1, 1929, shall, after that date, be presumed to continue, subject to the 
provisions of this Article; and every such contract made subsequent to that 
date shall be presumed to have been made subject to the provisions of this 
Article 1929 <c. t20es. 0) 1075) C1129 lees) 


CASE NOTES 


Cited in Hogan v. Cone Mills Corp., 94 N.C. 
App. 640, 381 S.E.2d 151 (1989). 


§ 97-6. No special contract can relieve an employer of 


obligations. 


No contract or agreement, written or implied, no rule, regulation, or other 
device shall in any manner operate to relieve an employer in whole or in part, 
of any obligation created by this Article, except as herein otherwise expressly 


provided=G929.celZ0 esa /e) 


Cross References. — As to settlements be- 
tween employee and employer, see G.S. 97-17 
and notes thereunder. 

Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C. L. Rev. 831 
(1979). 

For note discussing the nonexistence of a 


private right of action for retaliatory discharge 
resulting from pursuit of workers’ compensa- 
tion benefits, see 15 Wake Forest L. Rev. 139 
(1979). 

For note on workers’ compensation and retal- 
iatory discharge, see 58 N.C. L. Rev. 629 (1980). 


CASE NOTES 


An employer is not permitted to escape 
his liability or obligations under this Arti- 
cle through the use of a special contract or 
agreement if the elements required for cover- 
age of the injured individual would otherwise 
exist. Hoffman v. Ryder Truck Lines, 306 N.C. 
502, 293 S.E.2d 807 (1982). 

This section invalidated attempt by an Ar- 
kansas trucking company/employer to relieve 
itself of responsibility under the North Caro- 


lina Workers’ Compensation Act and to limit 
employee’s right to compensation in any state 
other than Arkansas. Perkins v. Arkansas 
Trucking Servs., Inc., 134 N.C. App. 490, 518 
S.E.2d 36 (1999). But see Perkins v. Arkansas 
Trucking Servs., 351 N.C. 634, 528 S.E.2d 902, 
2000 N.C. LEXIS 356 (2000). 

Contract Between Two Employers That 
One Shall Carry Compensation Insurance. 
— Where two employers make a contract that 
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one of them should carry compensation insur- 
ance on employees, the other is not relieved of 
liability under the act. Roth v. McCord, 232 
N.C. 678, 62 S.E.2d 64 (1950). 

Liability to Employee Suffering from 
Preexisting Infirmity. — An employee who 
becomes disabled as the result of an accident 
while at work is not to be deprived of benefits 
because of any preexisting infirmity. And this 
liability of the employer cannot be waived or 
released or diminished by any agreement of the 
employee. NLRB v. Cranston Print Works Co., 
258 F.2d 206 (4th Cir. 1958). 

Delegation of Authority. — A corporation, 
having been given a franchise for the operation 
of motor trucks on the highway as a carrier of 
goods in interstate commerce, cannot evade its 
responsibility by delegating its authority to 
others. Watkins v. Murrow, 253 N.C. 652, 118 
S.E.2d 5 (1961). 

Leases. — An employer may not, by leasing 
the truck of one not authorized to transport 
goods in interstate commerce and causing its 
operation under its own franchise and license 
plates for interstate transportation, avoid legal 
responsibility therefor. Watkins v. Murrow, 253 
NG 652)118 S.E.2d 5 (1961). 

Employer May Make Provisions for In- 
jured Employee Beyond Workers’ Com- 
pensation Benefits. — There is nothing in the 
act that prohibits an employer from making 
special provisions for an injured employee be- 
yond those benefits which the employee is en- 
titled to receive under the provisions of the act. 
Ashe v. Barnes, 255 N.C. 310, 121 8.E.2d 549 
(CRS aby 

But He May Not Substitute Accident In- 
surance Policy for Such Benefits. — There 
is no provision in the law which authorizes an 
employer subject to the act to substitute an 
accident policy in lieu of compensation and 
other benefits required by the act. Ashe v. 
Barnes, 255 N.C. 310, 121 S.E.2d 549 (1961). 

Employer May Not Provide Substitute 
Benefits. — This section proscribes a plan 
permitting a rejection of benefits. The language 
of the statute is unequivocal; employers may 
not provide benefits in lieu of paying workers’ 
compensation. Estes v. North Carolina State 
Univ., 89 N.C. App. 55, 365 S.E.2d 160 (1988). 

Nor May Employee Elect Substitute 
Benefits. — The act contains no exception for 
cases where the employee, pursuant to a choice 
provided by the employer, elects to receive 
other benefits in lieu of workers’ compensation 
benefits. Estes v. North Carolina State Univ., 
89 N.C. App. 55, 365 S.E.2d 160 (1988). 

State May Not Substitute Accumulated 
Sick and Vacation Leave for Workers’ 
Compensation. — This section and G.S. 97-7 
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prohibit the State from paying accumulated 
sick and vacation leave as a substitute for 
workers’ compensation. Estes v. North Carolina 
State Univ., 89 N.C. App. 55, 365 S.E.2d 160 
(1988). 

Employee Accepting Policy Does Not Ex- 
empt Himself from Compensation Act. — 
Where an employee elected to accept the insur- 
ance policy provided for him by his employer, he 
did not elect thereby to exempt himself from 
the provisions of the act. Ashe v. Barnes, 255 
N.C. 310, 121 S.H.2d 549 (1961). 

Nor Is He Estopped to Claim Compensa- 
tion by Accepting Benefits Under Policy. — 
Where an employee accepted benefits under an 
insurance policy, he did not thereby estop him- 
self from claiming under the provisions of the 
Workers’ Compensation Act. Ashe v. Barnes, 
2a NC, 3107 1215 bed o49 (1961): 

Employer was not entitled to use accu- 
mulated sick and vacation leave to offset 
its obligations as determined by the Indus- 
trial Commission. Under this section and G.S. 
97-7, employers, including the State, are pro- 
hibited from providing benefits in lieu of paying 
workers’ compensation. Estes v. North Carolina 
State Univ., 102 N.C. App. 52, 401 S.E.2d 384 
(lOO) 

Employer May Not Skirt Jurisdiction. — 
Plaintiff’s principal place of employment was 
within North Carolina. Plaintiff was assigned 
to operate a tractor-trailer in an area consisting 
of twelve to thirteen southern states but no 
state, standing alone, had the same degree of 
significant contacts to plaintiff's employment 
as North Carolina. Furthermore, the “Policies, 
Procedures and Agreement” form signed by 
plaintiff upon being hired was an invalid at- 
tempt to limit plaintiff’s rights to those enu- 
merated under Arkansas workers’ compensa- 
tion law as well as a violation of this section. 
Perkins v. Arkansas Trucking Servs., 351 N.C. 
634, 528 S.E.2d 902, 2000 N.C. LEXIS 356 
(2000). 

Applied in Brown v. Bottoms Truck Lines, 
DO TEIN Cr 299, 42S hrad: (1 (1947). 

Quoted in Smith v. Richardson Sports Ltd. 
Partners, 168 N.C. App. 410, 608 S.E.2d 342, 
2005 N.C. App. LEXIS 348 (2005). 

Cited in Worley v. Pipes, 229 N.C. 465, 50 
S.E.2d 504 (1948); Jocie Motor Lines v. 
Johnson, 231 N.C. 367, 57 S.E.2d 388 (1950); 
Laughridge v. South Mt. Pulpwood Co., 266 
N.C. 769, 147 S.E.2d 213 (1966); Wood v. J.P. 
Stevens & Co., 297 N.C. 636, 256 S.E.2d 692 
(1979); Sides v. Duke Hosp., 74 N.C. App. 331, 
328 S.E.2d 818 (1985); Hogan v. Cone Mills 
Corp., 94 N.C. App. 640, 381 S.E.2d 151 (1989); 
Tellado v. Ti-Caro Corp., 119 N.C. App. 529, 459 
SE2d2 71995): 
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§ 97-6.1: Repealed by 1991 (Regular Session, 1992), c. 1021, s. 4. 


Cross References. — For present provi- 
sions regarding retaliatory employment dis- 
crimination, see G.S. 95-240 et seq. 


§ 97-7. State or subdivision and employees thereof. 


Neither the State nor any municipal corporation within the State, nor any 
political subdivision thereof, nor any employee of the State or of any such 
corporation or subdivision, shall have the right to reject the provisions of this 
Article relative to payment and acceptance of compensation, and the provi- 
sions of G.S. 97-1004) shall not apply to them: Provided, that all such 
corporations or subdivisions are hereby authorized to self-insure or purchase 
insurance to secure its liability under this Article and to include thereunder 
the liability of such subordinate governmental agencies as the county board of 
health, the school board, and other political and quasi-political subdivisions 
supported in whole or in part by the municipal corporation or political 
subdivision of the State. Each municipality is authorized to make appropria- 
tions for these purposes and to fund them by levy of property taxes pursuant 
to G.S. 153A-149 and G.S. 160A-209 and by the allocation of other revenues 
whose use is not otherwise restricted by law. (1929, c. 120, s. 8; 1931, c. 274, s. 
1; 1945, cr'766;1957)'c) 1396.'s. 1°1961, €21200;°1973y Cr 803% siS4scr IOikrt 


4.) 


Local Modification. — City of Raleigh: 
1955,.c. 1184s 

Cross References. — As to tort claims 
against state agencies, see G.S. 143-291 et seq. 


Editor’s Note. — Section 97-100(j), referred 
to in this section, was repealed by Session Laws 
OOo COU ace 


CASE NOTES 


State May Not Provide Substitute Bene- 
fits. — While the state, like any other em- 
ployer, may provide additional benefits to its 
injured workers, it may not substitute those 
benefits for workers’ compensation. Estes v. 
North Carolina State Univ., 89 N.C. App. 55, 
365 S.E.2d 160 (1988). 

Such as Accumulated Sick and Vacation 
Leave. — This section and G.S. 97-6 prohibit 
the state from paying accumulated sick and 
vacation leave as a substitute for workers’ 
compensation. Estes v. North Carolina State 
Univ., 89 N.C. App. 55, 365 S.E.2d 160 (1988). 

Employer was not entitled to use accu- 
mulated sick and vacation leave to offset 
its obligations as determined by the Indus- 
trial Commission. Under G.S. 97-6 and this 
section, employers, including the State, are 
prohibited from providing benefits in lieu of 
paying workers’ compensation. Estes v. North 


Carolina State Univ., 102 N.C. App. 52, 401 
S.E.2d 384 (1991). 

The death of highway patrolmen in a 
plane crash while attempting to locate and 
arrest a person accused of a crime of violence 
was held compensable under the act, since the 
patrolmen had authority to make the arrest 
and did not exceed their authority in using an 
airplane in their attempted discharge of their 
duties. Galloway v. Department of Motor Vehi- 
cles, 231 N.C. 447, 57 S.E.2d 799 (1950). 

Applied in Perdue v. State Bd. of Equaliza- 
tion, 205 N.C. .7380,2172 (5. B. 2389p. god). 
Barnhardt v. City of Concord, 213 N.C. 364, 196 
S.E. 310 (1938); Rape v. Town of Huntersville, 
214 N.C. 505, 1990S-H. °736 (1938) Stamey 
Brown, 261 N.C, 243, 134 S.E.2d 321 (1964). 

Cited in Wilmington Shipyard, Inc. v. North 
Carolina State Hwy. Comm'n, 6 N.C. App. 649, 
TiS. 203222 C969): 


§ 97-8. Prior injuries and deaths unaffected. 


The provisions of this Article shall not apply to injuries or deaths, nor to 
accidents which occurred prior to July 1, 1929. (1929, c. 120, s. 9.) 
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CASE NOTES 


Applied in Hafleigh & Co. v. Crossingham, 
206 N.C. 333, 173 S.E. 619 (1934). 


§ 97-9. Employer to secure payment of compensation. 


Every employer subject to the compensation provisions of this Article shall 
secure the payment of compensation to his employees in the manner herein- 
after provided; and while such security remains in force, he or those conducting 
his business shall only be liable to any employee for personal injury or death 
by accident to the extent and in the manner herein specified. (1929, c. 120, s. 


TOAS073; C2 1291 °8:'5.) 


Cross References. — As to exclusion of 
other rights and remedies against employer, 
see G.S. 97-10.1. 

Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979). 

For note, “Pleasant v. Johnson: The North 
Carolina Supreme Court Enters the Twilight 
Zone — Is a Co-employee Liable in Tort for 
Willful, Reckless, and Wanton Conduct?,” see 
64 N.C.L. Rev. 688 (1986). 

For note, “North Carolina’s Expansion of the 
Definition of ‘Intentional’ in Exceptions to the 
Exclusivity of Workers’ Compensation: Is Leg- 
islative Action ‘Substantially Certain’ to Fol- 
low? — Woodson v. Rowland,” see 27 Wake 
Forest L. Rev. 797 (1992). 


CASE 


Editor’s Note. — For additional cases relat- 
ing to rights and remedies against employer, see 
the case notes under G.S. 97-10.1. 

This section manifests the legislative in- 
tent that the liability of the employer is to 
be limited to the compensation payable by 
him on account of the injury or death of his 
employee. Hunsucker v. High Point Bending & 
Chair Co., 237 N.C. 559, 75 S.E.2d 768 (1953). 

When certain specified conditions are com- 
plied with, this section limits the lability of an 
employer for personal injury or death by acci- 
dent of his employees as provided in the Work- 
ers’ Compensation Act. Gibbs v. Carolina Power 
& Light Co., 265 N.C. 459, 144 S.E.2d 393 
(1965). 

Act Provides Sole Remedy Against Em- 
ployer and Those Conducting His Busi- 
ness. — Under the act, where an employee’s 
injury or death is compensable, the sole remedy 
against the employer and “those conducting his 
business” is that provided by its terms. Weaver 
v. Bennett, 259 N.C. 16, 129 S.E.2d 610 (1963). 

Act Provides Exclusive Remedy. — De- 
fendant principal contractor was _ plaintiff’s 
statutory employer and the workers’ compensa- 
tion benefits available to plaintiff through de- 


For comment, “From Andrews to Woodson 
and Beyond: The Development of the Inten- 
tional Tort Exception to the Exclusive Remedy 
Provision—Rescuing North Carolina Workers 
from Treacherous Waters,” see 20 N.C. Cent. 
L.J. 164 (1992). 

For survey, “The North Carolina Workers’ 
Compensation Act of 1994: A Step in the Direc- 
tion of Restoring Balance,” see 73 N.C.L. Rev. 
2502 (1995). 

For article, “The Substantial Certainty Ex- 
ception to Workers’ Compensation,” see 17 
Campbell L. Rev. 413 (1995). 

For a survey of 1996 developments in the law 
regarding prisoner rights, see 75 N.C.L. Rev. 
2428 (1997): 


NOTES 


fendant’s workers’ compensation carrier consti- 
tuted plaintiff's exclusive remedy against 
defendant for plaintiff’s injuries. Rich v. R.L. 
Casey, Inc., 118 N.C. App. 156, 454 S.E.2d 666 
(1995). 

Employers’ motion for summary judgment 
was granted because the administratrix’s 
wrongful death action was barred by the North 
Carolina’s Workers’ Compensation Act, G.S. 
97-1, et seq., since: (1) the shooting occurred at 
the deceased’s place of employment, and (2) 
regardless of whether the deceased was the 
intended victim, the shooting arose out of the 
deceased’s employment because the gunman 
intended to shoot a co-worker. Champion v. 
PPG Indus., — F. Supp. 2d —, 2004 U.S. Dist. 
LEXIS 9034 (W.D.N.C. Apr. 2, 2004). 

Civil Action Allowed for Employer’s Mis- 
conduct Substantially Certain to Cause 
Injury or Death. — When an employer inten- 
tionally engages in misconduct knowing it is 
substantially certain to cause serious injury or 
death to employees and an employee is injured 
or killed by that misconduct, that employee, or 
the personal representative of the estate in case 
of death, may pursue a civil action against the 
employer as well as a claim for workers’ com- 
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pensation as such misconduct is tantamount to 
an intentional tort, and civil actions based 
thereon are not barred by the exclusivity pro- 
visions of the Workers’ Compensation Act. 
Woodson v. Rowland, 329 N.C. 330, 407 S.E.2d 
Pe) | ABS B 

Effect of Release Agreement on Employ- 
ee’s Remedies. — Once a plaintiff signs a 
release agreement to settle a workers’ compen- 
sation claim that plaintiff is not automatically 
precluded from recovering pursuant to 
Woodson v. Rowland, 329 N.C. 33, 407 S.E.2d 
222 (1991), and does not automatically admit 
the injury was solely accidental to the exclusion 
of a claim against an employer for tortious 
conduct. Owens v. W.K. Deal Printing, Inc., 113 
N.C. App. 324, 438 S.E.2d 440 (1994), rev’d on 
other grounds, 339 N.C. 603, 453 S.E.2d 160 
Ggo>)). 

Election Between Remedies Not Re- 
quired. — A claimant may, but is not required 
to, elect between a civil remedy and a remedy 
under the Workers’ Compensation Act but, in 
any event, is entitled to but one recovery. 
Woodson v. Rowland, 329 N.C. 330, 407 S.E.2d 
Za (1991), 

Woodson v. Rowland Applies Retroac- 
tively. — The Supreme Court’s decision in 
Woodson v. Rowland, 329 N.C. 330, 407 S.E.2d 
222 (1991), which is annotated above, applies 
retroactively, even though the Woodson court 
was silent on whether its decision was to oper- 
ate retroactively. Dunleavy v. Yates Constr. Co., 
106 N.C. App. 146, 416 S.E.2d 193, cert. denied, 
332 N.C. 348, 421 S.E.2d 146 (1992). 

Evidence Insufficient for Exception to 
Apply. — Where there was no evidence that 
defendant was aware, prior to employee’s 
death, of a high probability that his equipment 
would fail, plaintiff failed to forecast evidence 
sufficient to create a genuine issue of material 
fact regarding defendant’s liability under the 
Woodson v. Rowland, 329 N.C. 330, 407 S.E.2d 
222 (1991), exception to the exclusivity provi- 
sions of the Worker’s Compensation Act. 
Mickles v. Duke Power Co., 342 N.C. 103, 463 
S.E.2d 206 (1995). 

Employer was not liable for intentional mis- 
conduct, where the cart that caused the em- 
ployee’s injury had been used for many years 
previously without causing an injury, and there 
was no evidence that alleged defects in the cart 
violated state or federal workplace safety reg- 
ulations or industry safety standards, or that 
the employer was aware of and refused to 
implement relevant safety measures. Wiggins 
v. Pelikan, Inc., 132 N.C. App. 752, 513 S.E.2d 
829.(1999)). 

Employees could not state a claim against 
the employer under the exception to the exclu- 
Sivity provisions of the North Carolina Work- 
ers’ Compensation Act because the employees 
could not show that the employer intentionally 
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engaged in conduct that it knew was substan- 
tially certain to cause serious injury or death to 
the employees since the hazards due to toxic 
mold were not “obvious” to the employer, the 
employer did not violate any safety regulations, 
the allegations failed to show that the employer 
recognized the immediate hazards of its con- 
duct and consciously elected to forgo critical 
safety precautions or that the employer disre- 
garded all safety measures. Allen v. IBM, 308 F. 
Supp. 2d 638, 2004 U.S. Dist. LEXIS 3850 
(M.D.N.C. 2004). 

Even if a forklift driver was not trained to 
sound a horn when entering or exiting defen- 
dant employer’s plant, there was no evidence 
injury or death was substantially certain to 
occur as the forklift had been operated in a 
similar manner for a number of years with no 
similar accident. Thus, the elements of 
Woodson v. Rowland were not present, and the 
wrongful death action filed by deceased work- 
er’s representative under the North Carolina 
Wrongful Death Act, G.S. 28A-18-1 through 
G.S. 28A-18-8, was precluded by G.S. 97-9 and 
G.S. 97-10.1, of the North Carolina Workers’ 
Compensation Act. Southern v. Metromont Ma- 
terials, L.L.C.,. 331 F. Supp. 2d, 386, 2004_U:5S. 
Dist. LEXIS 6958 (W.D.N.C. 2004). 

Woodson v. Rowland Elements Existed. 
— The allegations of misconduct, particularly 
the directing of the plaintiffs to work on a 
billboard after notice of its dangerous condi- 
tion, were sufficient to support a reasonable 
inference that each of the four elements of a 
claim existed under Woodson v. Rowland, 329 
N.C. 330, 407 S.E.2d 222 (1991). Pastva v. 
Naegele Outdoor Adv., 121 N.C. App. 656, 468 
S.E.2d 491 (1996). 

Action Under Woodson v. Rowland. — In 
order for a plaintiff to maintain an action based 
on Woodson v. Rowland, 329 N.C. 330, 407 
S.E.2d 222 (1991), plaintiff must establish that 
employer knew its conduct was substantially 
certain to cause serious injury or death to the 
employee. Rose v. Isenhour Brick & Tile Co., 
344 N.C. 153, 472 S.E.2d 774 (1996). 

Where employee failed to forecast evidence 
demonstrating that employer knew its conduct 
in failing to provide safety training, safety 
manuals, and violating industry standards by 
having inexperienced workers in close proxim- 
ity to cranes was substantially certain to result 
in serious injury or death, summary judgment 
was properly granted for employer. Tinch v. 
Video Indus. Servs., Inc., 129 N.C. App. 69, 497 
§.E.2d 295 (1998). 

Meaning of “Substantial Certainty” of 
the Consequences of Misconduct. — When 
deciding whether an employer acted with “sub- 
stantial certainty” of the consequences of its 
conduct, factors to consider may include: 
whether the risk existed in the workplace for a 
long time without causing substantial injury; 
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whether the risk was created by a defective 
instrumentality with a high probability of caus- 
ing the harm; whether there was evidence the 
employer, prior to the accident, attempted to 
remedy the risk that caused the harm; whether 
the employer’s conduct that created the risk 
violated state or federal work safety regula- 
tions; whether the employer created a risk by 
failing to adhere to an industry practice, even 
though there was no violation of a state or 
federal safety regulation; and whether the em- 
ployer offered safety training in the context of 
the risk causing the harm. Wiggins v. Pelikan, 
TaenioZ N.C; Apps 752) 513 S.H.2d 829 (1999). 

Employer, as a matter of law, did not know 
that workplace “risks” were substantially cer- 
tain to cause death or serious injury to de- 
ceased employee in a wrongful death action 
brought by a deceased employee’s estate where 
the employer may have known that of the risky 
procedures, but this knowledge alone did not 
demonstrate a genuine issue of material fact 
that the employer knew that these risks were 
substantially certain to cause death or serious 
injury and incur liability under the Woodson 
exception to the North Carolina Workers’ Com- 
pensation Act., G.S. 97-9 and G.S. 97-10.1. 
Specifically, the employer could not have known 
that there was a substantial certainty that the 
deceased would wear a loose coat, slip where he 
did, have his coat get caught in the machine in 
the exact place where it did, and be crushed 
before someone could turn off the machine. 
Richmond v. Indalex Inc., 308 F. Supp. 2d 648, 
2004 U.S. Dist. LEXIS 3851 (M.D.N.C. 2004). 

Although a violation of state and federal 
regulations. — is an important factor in de- 
termining whether the employer’s conduct can 
be found to have been substantially certain to 
cause injury or death, such violation, without 
more, is insufficient evidence of the employer’s 
state of mind to make out a case of liability for 
intentional misconduct. Wiggins v. Pelikan, 
Inciai32iN.CeApp. 752, 513 S:.2d)829 (1999): 

Co-employee Civil Liability. — The Work- 
ers’ Compensation Act does not bar an em- 
ployee from suing a co-employee for injuries 
caused by willful, wanton, and reckless negli- 
gence. Dunleavy v. Yates Constr. Co., 106 N.C. 
App. 146, 416 S.E.2d 193, cert. denied, 332 N.C. 
343, 421 S.E.2d 146 (1992). 

Meaning of “Those Conducting His Busi- 
ness”. — The phrase, “those conducting his 
business,” which appears in this section, should 
be given a liberal construction. One must be 
deemed to be conducting his employer’s busi- 
ness, within the meaning of this section, when- 
ever he, himself, is acting within the course of 
his employment, as that term is used in the act. 
It is not necessary, in order to bring an em- 
ployee within the protection of this statute, to 
show that his act was such as would have been 
imputed to the employer at common law. 
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Altman v. Sanders, 267 N.C. 158, 148 S.E.2d 21 
(1966). 

The phrase “those conducting his business” 
includes fellow employees. Andrews v. Peters, 
55 N.C. App. 124, 284 S.E.2d 748 (1981), cert. 
denied, 305 N.C. 395, 290 S.H.2d 364 (1982). 

Superiors of an injured employee are 
within the immunity of this section when 
their orders, upon which alleged liability is 
predicated, are given in the conduct of the 
employer’s business, and such supervisory em- 
ployees are improperly made additional parties 
defendant upon the motion of the original de- 
fendant in an action by the personal represen- 
tative of a deceased employee against the third- 
person tortfeasor. Essick v. City of Lexington, 
232 N.C. 200, 60 S.E.2d 106 (1950). 

As Are Fellow Employees. — By reading 
this section in conjunction with G.S. 97-10.1, 
fellow employees are excluded from common- 
law liability. Andrews v. Peters, 55 N.C. App. 
124, 284 S.E.2d 748 (1981), cert. denied, 305 
N.C. 395, 290 S.E.2d 364 (1982). 

A rationale supporting coemployee im- 
munity is that immunity from common-law 
suit for ordinary negligence is part of that 
which an employee receives for forfeiting his 
own right to bring a negligence action. Further- 
more, since negligence connotes unconscious 
inadvertence, allowing injured workers to sue 
coemployees would not reduce injuries caused 
by ordinary negligence. The same cannot be 
said in cases involving intentional torts. Pleas- 
ant v, Johnson, 312 N.C. 710, 325 S.H.2d 244 
(1985). 

Employee Is Deprived of Certain Com- 
mon-Law Rights. — The Workers’ Compensa- 
tion Act provides compensation for an employee 
who sustains an injury by accident arising out 
of and in the course of his employment without 
regard to whether his injury was caused by 
negligence attributable to the employer, but the 
act also deprives the employee of certain rights 
which he had at common law. Hicks v. Guilford 
County, 267 N.C. 364, 148 S.E.2d 240 (1966). 

This section prevents an employee from su- 
ing a negligent fellow employee. Strickland v. 
King 32)N/@. App. 222; 231) 5)2d) 193, reyid 
on other grounds, 293 N.C. 731, 239 S.E.2d 243 
GlOWT): 

This section relieves an employee from liabil- 
ity for negligence resulting in injury to a fellow 
employee when the employees and employer 
are subject to the act and the injury arises out 
of and in the course of the employment. Stanley 
v. Brown, 261 N.C. 243, 134 S.E.2d 321 (1964). 

Where the employer maintains insurance 
coverage, as specified in this section, an em- 
ployee who is subject to the provisions of the act 
and who sustains an injury arising out of and in 
the course of his or her own employment cannot 
maintain an action at common law against 
another employee whose negligence, while con- 
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ducting the employer’s business, was the prox- 
imate cause of the injury. Altman v. Sanders, 
267 N.C. 158, 148 S.E.2d 21 (1966). 

An officer or agent of a corporation who 
is acting within the scope of his authority 
for and on behalf of the corporation, and whose 
acts are such as to render the corporation lable 
therefor, is among those conducting the busi- 
ness of the corporation, within the purview of 
this section, and is entitled to the immunity it 
gives. Warner v. Leder, 234 N.C. 727, 69 S.E.2d 
6 (1951), overruled to extent it barred action for 
willful, wanton, and reckless negligence in 
Pleasant v. Johnson, 312 N.C. 710, 325 S.E.2d 
244 (1985), overruled on other grounds,, com- 
mented on in 30 N.C.L. Rev. 474 (1952). 

The protection of this section against suit by 
an injured employee extends to officers of the 
corporate employer whose acts are such as to 
render the corporate employer liable therefor. 
Lewis v. Barnhill, 267 N.C. 457, 148 S.E.2d 536 
(1966). 

Protection Does Not Extend to Indepen- 
dent Contractors. — The protection of this 
section against suit by an injured employee 
does not extend to independent contractors 
performing work pursuant to their contracts 
with the employer of the injured person. Lewis 
v. Barnhill, 267 N.C. 457, 148 S.E.2d 536 
(1966). 

Nor to Physician Treating Employees 
Sent to Him by Plant Manager. — Where a 
physician is carrying on an independent prac- 
tice of medicine or surgery, he is not “conduct- 
ing the business” of an industrial corporation 
merely because the manager of the plant sends 
to him, for examination and treatment, those 
who, from time to time, sustain injuries in the 
plant. Under these circumstances, this section 
does not deprive the employee of his common- 
law right to sue a physician or surgeon who, in 
the course of such examination or treatment, is 
negligent and thereby aggravates the original 
injury. Bryant v. Dougherty, 267 N.C. 545, 148 
S.E.2d 548 (1966). 

Lending Employee May Relieve Em- 
ployer of Liability for His Negligence. — 
An employer may lend or otherwise furnish his 
employee to another person so as to be relieved 
from liability for an injury caused by the negli- 
gence of the employee in performing work for 
the other person. It is equally true that an 
employer may, for a consideration or otherwise, 
direct his employee to go upon the premises of 
another and there perform work, to be desig- 
nated by such other person, without severing 
the employment relation between the general 
employer and the employee. Lewis v. Barnhill, 
267 N.C. 457, 148 S.E.2d 536 (1966). 

Test Is Right to Control Manner of Doing 
Work. — The crucial test in determining 
whether a servant furnished by one person to 
another becomes the employee of the person to 
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whom he is loaned is whether he passes under 
the latter’s right of control with regard not only 
to the work to be done but also as to the manner 
of performing it. Lewis v. Barnhill, 267 N.C. 
457, 148 S.E.2d 536 (1966). 

Original Employment Is Presumed to 
Continue. — Where one is engaged in the 
business of renting out trucks, automobiles, 
cranes, or any other machine, and furnishes a 
driver or operator as part of the hiring, there is 
a factual presumption that the operator re- 
mains in the employ of his original master, and 
unless that presumption is overcome by evi- 
dence that the borrowing employer in fact as- 
sumes control of the employee’s manner of 
performing the work, the servant remains in 
the service of his original employer. Lewis v. 
Barnhill, 267 N.C. 457, 148 S.E.2d 536 (1966). 

Joint employment occurs when a single 
employee, under contracts with two employers, 
simultaneously performs the work of both un- 
der the control of both. In such a case, both 
employers are liable for workers’ compensation. 
Leggette v. J.D. McCotter, Inc., 265 N.C. 617, 
144 S.E.2d 849 (1965). 

The operator of equipment may be held the 
employee of both the general employer and the 
special employer with regard to liability under 
the act when the general employer leases the 
equipment to a special employer who directs 
the work being performed and who has the 
power of terminating the employment at the 
work site but no power to terminate the general 
overall employment. Leggette v. J.D. McCotter, 
Inc., 265 N.C. 617, 144 S:B.2d 849° (1965); 
upholding the finding of the Industrial Com- 
mission that at the time of the injury the 
operator was in the dual employment of both 
the general and special employers, and that the 
award for compensation should be split be- 
tween them and their insurance carriers. 

One may be the servant or agent of another 
and acting within the course of his employment 
so as to make such employer or principal liable, 
under the doctrine of respondeat superior, for 
injuries proximately caused by his negligence, 
and at the same time be also in the course of his 
employment by another employer within the 
meaning of the act. Altman v. Sanders, 267 N.C. 
158, 148 S.E.2d 21 (1966). 

Intentional assault by an employer re- 
moves the employer from his common-law 
immunity; in such a case, the employee must 
choose between suing his employer at common 
law or accepting compensation. Andrews v. Pe- 
ters, 55 N.C. App. 124, 284 S.E.2d 748 (1981), 
cert. denied, 305 N.C. 395, 290 S.E.2d 364 
(1982). 

Where the employer is guilty of a felonious or 
willful assault on an employee he cannot rele- 
gate him to the compensation act for recovery. 
Daniels v. Swofford, 55 N.C. App. 555, 286 
S.E.2d 582 (1982). 
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A coemployee is liable for willful, wan- 
ton and reckless negligence. Pleasant v. 
Johnson, 312 N.C. 710, 325 S.E.2d 244 (1985). 

The Workers’ Compensation Act does not 
provide the exclusive remedy where an em- 
ployee is injured in the course of his employ- 
ment by the willful, wanton and reckless con- 
duct of a coemployee. An employee may bring 
an action against the coemployee for injuries 
received as a result of such conduct. Pleasant v. 
Johnson, 312 N.C. 710, 325 S.E.2d 244 (1985). 

And assaultive behavior removes a co- 
employee from his immunity to common- 
law actions. Andrews v. Peters, 55 N.C. App. 
124, 284 S.E.2d 748 (1981), cert. denied, 305 
N.C. 395, 290 S.E.2d 364 (1982). 

While the Workers’ Compensation Act pre- 
cludes plaintiff from asserting a cause of action 
against corporate employer for alleged assault 
of a supervisory employee, the act does not 
preclude her from pursuing recovery from the 
assaultive employee. Daniels v. Swofford, 55 
NC] App, 555, 286 S.H.2d 582 (1982). 

Where the evidence supported only a 
finding of ordinary negligence on the part 
of coemployees, plaintiff was barred from bring- 
ing an action against them and against em- 
ployer under the theory of respondeat superior 
and was limited to recovery under the Workers’ 
Compensation Act. Abernathy v. Consolidated 
Freightways Corp., 321 N.C. 236, 362 S.E.2d 
559 (1987). 

Third Person Aggravating Injury May 
Be Sued. — There is no basis in the act for 
making a distinction between the right to sue a 
third person who, by negligence, causes the 
original injury and the right to sue a third 
person who, by negligence, causes an aggrava- 
tion of it. Bryant v. Dougherty, 267 N.C. 545, 
148 S.E.2d 548 (1966). 

As to liability of insurance carrier as a 
third party, see Smith v. Liberty Mut. Ins. Co., 
449 F. Supp. 928 (M.D.N.C. 1978), aff’d, 598 
F.2d 616 (4th Cir. 1979). 

Fellow Employee Driving Automobile in 
Employer’s Business. — Two employees, 
traveling in an automobile in the discharge of 
the employer’s business, had a collision with 
another vehicle. In an action by the employee 
passenger against the owner and driver of such 
other vehicle, the employee driver was improp- 
erly joined as an additional defendant on mo- 
tion of the original defendant for the purpose of 
contribution as a joint tortfeasor, since the 
employee driver was immune from liability 
under the provisions of this section. Bass v. 
Ingold, 232 N.C. 295, 60 S.E.2d 114 (1950). 

Where plaintiff was injured in the course and 
scope of his employment while riding in an 
automobile driven by defendant, a fellow em- 
ployee of plaintiff, who at the time was carrying 
plaintiff to his home in the conduct of his 
employer’s business and pursuant to authority 


ART. 1. WORKERS’ COMPENSATION ACT 


§97-9 


and direction given him by his employer, plain- 
tiff could not hold defendant lable in an action 
at law for negligence, since defendant was a 
person conducting the business of his employer 
within the purview of the immunity provision 
of this section. Burgess v. Gibbs, 262 N.C. 462, 
137 S.E.2d 806 (1964). 

Vehicle of Fellow Employee Striking 
Plaintiff in Parking Lot. — Where the em- 
ployer furnished a parking lot for his employees 
and plaintiff employee, after parking her car 
and while walking to the plant to report for 
work, was struck by a vehicle operated by 
another employee who was then backing into a 
parking space preparatory to reporting for 
work, the accident arose in the course of the 
employment, precluding an action at common 
law by either employee against the other. 
Altman v. Sanders, 267 N.C. 158, 148 S.E.2d 21 
(1966). 

Employee of Independent Contractor. — 
Evidence was sufficient to be submitted to the 
jury and sustain its determination that the 
contractor was an independent contractor and 
that the crane operator was his employee and 
not an employee of the builder. Lewis v. 
Barnhill, 267 N.C. 457, 148 S.E.2d 536 (1966). 

Wife’s Immunity Not Extended to Hus- 
band. — By reason of the fact that an employee 
was within the course of her employment at the 
time of the alleged injury to the plaintiff, this 
section threw about her a cloak of immunity 
from suit on account of such injury even if it 
was caused by her negligence in the operation 
of automobile. This section did not, however, 
extend this immunity to her husband, if it was 
established that she was driving the automo- 
bile as his agent and within the course of such 
employment. Altman v. Sanders, 267 N.C. 158, 
(ASS Hed 211966): 

Where a judgment in favor of a defendant, 
the employee or agent of her husband, did not 
rest upon the ground that she was not negli- 
gent, but rested upon the ground that this 
section made her personally immune from suit 
on account of her negligence because, at the 
time of her negligent act or omission, she was in 
the course of her employment by a company, it 
was error to dismiss the action as against her 
husband since this statutory immunity had no 
connection with her employment by her hus- 
band to drive his automobile. He was acting, 
through her, in the driving of the automobile, if 
she was operating it with his consent and 
pursuant to the family purpose for which he 
maintained the automobile. It was as if he were 
personally present driving the vehicle in the 
same manner. Obviously, if he had brought his 
wife to her work, and had driven as she was 
alleged to have done, the act would not have 
made him immune to suit by the plaintiff, for 
he was not conducting the company’s business. 
He was equally subject to suit when, by the 
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fiction of the law, he so drove by and through 
his wife as his agent. Though she, his agent or 
employee, was immune to suit by the plaintiff, 
he was not. Altman v. Sanders, 267 N.C. 158, 
148 S.E.2d 21 (1966). 

Evidence held insufficient to prove em- 
ployer engaged in conduct that was will- 
ful, wanton, or reckless where employee was 
injured from manually cleaning a machine 
which lacked a_ safety guard. Regan v. 
Amerimark Bldg. Prods., Inc., 127 N.C. App. 
225, 489 S.E.2d 421 (1997), aff’d, 347 N.C. App. 
665, 496 S.E.2d 378 (1998). 

Applied in McNair v. Ward, 240 N.C. 330, 82 
S.E.2d 85 (1954); Nance v. Parks, 266 N.C. 206, 
146 S.E.2d 24 (1966); Fender v. GE Co., 380 
F.2d 150 (4th Cir. 1967). 

Cited in Ohlhaver v. Narron, 195 F.2d 676 
(4th Cir. 1952); Johnson v. United States, 133 F. 
Supp. 613 (E.D.N.C. 1955); Jones v. Douglas 
Aireraft) €Co., 253) N:€.9482;) 1107S: bi2de.496 
(1960); Morse v. Curtis, 276 N.C. 371, 172 
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S.E.2d 495 (1970); Warren v. Parks, 31 N.C. 
App. 609, 230 S.E.2d 684 (1976); Mueller v. 
Daum & Dewey, Inc., 636 F. Supp. 192 
(E.D.N.C. 1986); Zocco v. United States, Dep’t of 
Army, 791 F. Supp. 595 (E.D.N.C. 1992); 
Bynum v. Frederickson Motor Express Corp., 
112, N.C s:App.:425;3434 S:Ki2d 24141993); 
North Carolina Steel, Inc. v. National Council 
on Comp. Ins., 123 N.C. App. 168, 472 S.E.2d 
578 (1996), aff’d in part and rev'd in part, 347 
N.C. 627, 496 S.E.2d 369 (1998); Boone v. 
Vinson, 127 N.C. App. 604, 492 S.E.2d 356 
(1997), cert. denied, 347 N.C. 573, 498 S.E.2d 
377 (1998); North Carolina Steel, Inc. v. Na- 
tional Council Comp. Ins., 347 N.C. 627, 496 
S.E.2d 369 (1998); Poe v. Atlas-Soundelier/ 
American Trading & Prod. Corp., 132 N.C. App. 
472, 512 S.E.2d 760 (1999); Bruno v. Concept 
Fabrics, Inc., 140 N.C. App. 81, 5385 S.E.2d 408, 
2000 N.C. App. LEXIS 1096 (2000); Wood v. 
Guilford County, 355 N.C. 161, 558 S.E.2d 490, 
2002 N.C. LEXIS 16 (2002). 


§ 97-10: Repealed by Session Laws 1959, c. 1324. 


Editor’s Note. — See now G.S. 97-10.1 
through 97-10.3. 


§ 97-10.1. Other rights and remedies against employer 
excluded. 


If the employee and the employer are subject to and have complied with the 
provisions of this Article, then the rights and remedies herein granted to the 
employee, his dependents, next of kin, or personal representative shall exclude 
all other rights and remedies of the employee, his dependents, next of kin, or 
representative as against the employer at common law or otherwise on account 
of such injury or death. (1929, c. 120, s. 11; 1933, c. 449, s. 1; 1943, c. 622; 1959, 


C.1524 5197 5..c,1291,2846)) 


Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979)! 

For note, “Pleasant v. Johnson: The North 
Carolina Supreme Court Enters the Twilight 
Zone — Is a Co-employee Liable in Tort for 
Willful, Reckless, and Wanton Conduct?,” see 
64 N.C.L. Rev. 688 (1986). 

For note, “A New Exception to the Exclusivity 
Provision of the North Carolina Workers’ Com- 
pensation Act — Woodson v. Rowland,” see 14 
Campbell L. Rev. 261 (1992). 

For note, “North Carolina’s Expansion of the 
Definition of ‘Intentional’ in Exceptions to the 
Exclusivity of Workers’ Compensation: Is Leg- 
islative Action “Substantially Certain’ to Fol- 
low? — Woodson v. Rowland,” see 27 Wake 
Forest L. Rev. 797 (1992). 

For survey, “The North Carolina Workers’ 
Compensation Act of 1994: A Step in the Direc- 


tion of Restoring Balance,” see 73 N.C.L. Rev. 
2502 (1995). 

For article, “The Substantial Certainty Ex- 
ception to Workers’ Compensation,” see 17 
Campbell L. Rev. 413 (1995). 

For a survey of 1996 developments in the law 
regarding prisoner rights, see 75 N.C.L. Rev. 
2428 (1997). 

For a survey of 1996 developments in work- 
ers’ compensation law, see 75 N.C.L. Rev. 2505 
(1997). 

For comment, “A Proposal to Reform the 
North Carolina Workers’ Compensation Act to 
Address Mental-Mental Claims,” see 32 Wake 
Forest L. Rev. 193 (1997). 

Survey of Developments in North Carolina 
Law and the Fourth Circuit, 1999: Potential 
Violence to the Bottom Line — Expanding 
Employer Liability for Acts of Workplace Vio- 
lence in North Carolina, 78 N.C.L. Rev. 2053 
(2000). 
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CASE NOTES 
Editor’s Note. — Several of the cases anno- in his favor against the employer. Bryant v. 


tated below were decided under former G.S. 
97-10. 

For additional cases relating to rights and 
remedies against employer and coemployee, see 
the case notes under G.S. 97-9. 

This section is not arbitrary legislation 
unrelated to the valid objective of compensat- 
ing injured employees or their dependents. Car- 
penter v. Hawley, 53 N.C. App. 715, 281 S.E.2d 
783, cert. denied and appeal dismissed, 304 
N.C. 587, 289 S.E.2d 564 (1981). 

As It Contemplates Mutual Concessions. 
— The Workers’ Compensation Act contem- 
plates mutual concessions by employee and 
employer; for that reason, its validity has been 
upheld, and its policy approved. Horney v. 
Meredith Swimming Pool Co., 267 N.C. 521, 
148 S.E.2d 554 (1966). 

Under the Workers’ Compensation Act, the 
master, in exchange for limited lability, was 
willing to pay on some claims in the future 
where in the past there had been no lability at 
all. Horney v. Meredith Swimming Pool Co., 
267 N.C. 521, 148 S.E.2d 554 (1966). 

This section is designed to carry out the 
purpose of the Workers’ Compensation 
Act, which is to provide limited benefits to an 
employee for an injury by accident arising out 
of and in the course of his employment, and for 
certain occupational diseases, regardless of 
negligence or other fault on the part of the 
employer, and on the other hand, to limit the 
liability of the employer so as to protect him 
against the possibility of a much larger judg- 
ment, such as was possible at common law 
when negligence by the employer was found. 
Bryant v. Dougherty, 267 N.C. 545, 148 S.E.2d 
548 (1966). 

This section implements the purpose of the 
act, which is to provide certain limited benefits 
to an injured employee regardless of negligence 
on the part of the employer, and simultaneously 
to deprive the employee of certain rights he had 
at the common law. Brown v. Motor Inns of 
Carolina, Inc., 47 N.C. App. 115, 266 S.E.2d 848 
(1980). 

Section Not Applicable to Injury Occur- 
ring Prior to June 20, 1959. — This section 
and G.S. 97-10.2 do not apply to an injury 
which occurred prior to June 20, 1959, the 
effective date thereof. Swaney v. George New- 
ton Constr. Co., 5 N.C. App. 520, 169 S.E.2d 90 
(1969). 

Employee’s Rights and Remedies Here- 
under Are Exclusive. — Where the employer 
and the employee are subject to and have 
complied with the provisions of the act, the 
rights and remedies therein granted to the 
employee exclude all other rights and remedies 


Dougherty, 267 N.C. 545, 148 S.E.2d 548 
(1966); Brown v. Motor Inns of Carolina, Inc., 
47 N.C. App. 115, 266 S.E.2d 848 (1980). 

Where the allegations and evidence in an 
action for damages at common law show that 
the injury in suit was caused by an accident 
arising out of and in the course of plaintiff’s 
employment, defendant’s motion of nonsuit will 
be granted, as plaintiff’s remedy under this act 
is exclusive of all other remedies. McNeely v. 
Carolina Asbestos Co., 206 N.C. 568, 174 S.E. 
509 (1934). See also Miller v. Roberts, 212 N.C. 
126, 193 S.E. 286 (1937); Lee v. American Enka 
Corp.) 212. N:G. 455, 193 -S:iy 809 (1937); 
Tscheiller v. National Weaving Co., 214 N.C. 
449, 199 S.E. 623 (1938); Champion v. Vance 
County Bd. of Health, 221 N.C. 96, 19 S.E.2d 
239 (1942). 

Where both the plaintiff and the defendant 
are subject to the provisions of the act they are 
bound thereby, and the rights and remedies 
therein granted are exclusive, and the conten- 
tion that since the act does not provide for the 
award of punitive damages, plaintiff has not 
waived his right to trial by jury for the ascer- 
tainment thereof, is untenable. McCune v. 
Rhodes-Rhyne Mfg. Co., 217 N.C. 351, 8 S.E.2d 
219 (1940). 

Even where a complaint alleges willful and 
wanton negligence and prays for punitive dam- 
ages, the remedies under the act are exclusive. 
McAllister v. Cone Mills Corp., 88 N.C. App. 
577, 364 S.H.2d 186 (1988). 

This section applied to bar alternative ac- 
tions for relief by a participant in the federally 
funded Comprehensive Employment and 
Training Act (CETA) program against the 
county, as employer, and a fellow employee. 
Sutton v. Ward, 92 N.C. App. 215, 374 8.E.2d 
Ati (1933), 

Defendant principal contractor was plain- 
tiff’s statutory employer and the workers’ com- 
pensation benefits available to plaintiff 
through defendant’s workers’ compensation 
carrier constituted plaintiff’s exclusive remedy 
against defendant for plaintiff’s injuries. Rich 
v. R.L. Casey, Inc., 118 N.C. App. 156, 454 
S.E.2d 666 (1995). 

Where the plaintiff was permanently injured 
while working on a silage harvesting machine 
operated by the Department of Correction, and 
he filed a claim with the Industrial Commission 
under the Tort Claims Act, his claim was prop- 
erly dismissed on the grounds that workers’ 
compensation was plaintiff’s exclusive remedy. 
Richardson v. State Dep’t of Cor., 118 N.C. App. 
704, 457 S.E.2d 325, 1995 N.C. App. LEXIS 377 
(1995), cert. granted, 341 N.C. 652, 461 S.E.2d 
772 (1995), aff'd, 345 N.C. 128, 478 8.E.2d 501 
(1996). 
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Where defendant failed to meet its summary 
judgment burden of showing that decedent was 
a joint employee of both defendant and the 
wrecking company, defendant failed to estab- 
lish that plaintiff’s claim was barred by the 
affirmative defense of the exclusivity provisions 
of the Act. Anderson v. Demolition Dynamics, 
Inc., 136 N.C. App. 608, 525 S.E.2d 471, 2000 
N.C. App. LEXIS 105 (2000). 

In a workers’ compensation case where an 
employee, employer, and carrier agree in ad- 
vance as to the disposition of any lien on a 
recovery against a third party, a carrier’s insis- 
tence on the agreed-upon lien amount may be 
viewed as an insistence on receiving the benefit 
of the bargain previously struck with the em- 
ployee, and these bargains are committed to 
the discretion of the Industrial Commission, 
under G.S. 97-10.1 and G.S. 97-17. Holden v. 
Boone, 153 N.C. App. 254, 569 S.E.2d 711, 2002 
N.C. App. LEXIS 1119 (2002). 

An employee cannot elect to pursue an 
alternate avenue of recovery, but is re- 
quired to proceed under the act with respect to 
compensable injuries. McAllister v. Cone Mills 
Corp., 88 N.C. App. 577, 364 S.E.2d 186 (1988). 

Where a prisoner who suffered accidental 
death arising out of and in the course of the 
employment to which he had been assigned, his 
dependents or next of kin were entitled to 
specific benefits under this Act; therefore, in- 
mate’s mother could not maintain a wrongful 
death action against defendants under the Tort 
Claims Act. Blackmon v. North Carolina Dep’t 
of Cors., 118 N.C. App. 666, 457 S.E.2d 306 
(1995), aff’d, 343 N.Cs259, 470 S.E-2d 8'(1996). 

Employee who waited almost 30 minutes to 
get a ride home from another employee and 
who was injured when the other employee 
caused a vehicle accident in the employer’s 
parking lot was covered by the North Carolina 
Workers’ Compensation Act and the trial court 
properly dismissed a lawsuit which the injured 
employee filed against the employee who gave 
the injured employee a ride. Ragland v. Harris, 
152 N.C. App. 182, 566 S.E.2d 827, 2002 N.C. 
App. LEXIS 894 (2002). 

Civil Action Allowed for Employer’s Mis- 
conduct Substantially Certain to Cause 
Injury or Death. — When an employer inten- 
tionally engages in misconduct knowing it is 
substantially certain to cause serious injury or 
death to employees and an employee is injured 
or killed by that misconduct, that employee, or 
the personal representative of the estate in case 
of death, may pursue a civil action against the 
employer as well as a claim for workers’ com- 
pensation as such misconduct is tantamount to 
an intentional tort, and civil actions based 
thereon are not barred by the exclusivity pro- 
visions of the Workers’ Compensation Act. 
Woodson v. Rowland, 329 N.C. 330, 407 S.E.2d 
222 (1991). 
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Employer, as a matter of law, did not know 
that workplace “risks” were substantially cer- 
tain to cause death or serious injury to de- 
ceased employee in a wrongful death action 
brought by a deceased employee’s estate where 
the employer may have known that of the risky 
procedures, but this knowledge alone did not 
demonstrate a genuine issue of material fact 
that the employer knew that these risks were 
substantially certain to cause death or serious 
injury and incur lability under the Woodson 
exception to the North Carolina Workers’ Com- 
pensation Act., G.S. 97-9 and G.S. 97-10.1. 
Specifically, the employer could not have known 
that there was a substantial certainty that the 
deceased would wear a loose coat, slip where he 
did, have his coat get caught in the machine in 
the exact place where it did, and be crushed 
before someone could turn off the machine. 
Richmond v. Indalex Inc., 308 F. Supp. 2d 648, 
2004 U.S. Dist. LEXIS 3851 (M.D.N.C. 2004). 

“Substantial Certainty” Defined. — A 
“substantial certainty” is more than a possibil- 
ity or substantial probability of serious injury 
but is less than actual certainty. Wiggins v. 
Pelikan® Inc;,-1382 N.C App275275138t Sania 
829 CL999): 

Evidence of Employer’s Intentional Mis- 
conduct. — When deciding whether an em- 
ployer acted with “substantial certainty” of the 
consequences of its conduct, factors to consider 
may include: whether the risk existed in the 
workplace for a long time without causing sub- 
stantial injury; whether the risk was created by 
a defective instrumentality with a high proba- 
bility of causing the harm; whether there was 
evidence the employer, prior to the accident, 
attempted to remedy the risk that caused the 
harm; whether the employer’s conduct that 
created the risk violated state or federal work 
safety regulations; whether the employer cre- 
ated a risk by failing to adhere to an industry 
practice, even though there was no violation of 
a state or federal safety regulation; and 
whether the employer offered safety training in 
the context of the risk causing the harm. Wig- 
gins v. Pelikan, Inc., 132 N.C. App. 752, 513 
S.E.2d 829 (1999). 

Election Between Remedies Not Re- 
quired. — A claimant may, but is not required 
to, elect between a civil remedy and a remedy 
under the Workers’ Compensation Act but, in 
any event, is entitled to but one recovery. 
Woodson v. Rowland, 329 N.C. 330, 407 S.E.2d 
22241998): 

Action Under Woodson v. Rowland. — 
The plaintiff's claim, that the defendant de- 
layed in responding to requests to raise her 
computer monitor, knowing that the delay 
would cause serious injury, and that as a result 
plaintiff’s neck pain increased and her range of 
motion diminished, did not rise to the level of a 
claim under Woodson v. Rowland, 329 N.C. 330, 
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407 S.E.2d 222 (1991) or death. Keith v. U.S. 
Airways, Inc., 994 F. Supp. 692 (M.D.N.C. 
1998): 

Employee did not adequately state a claim 
under Woodson v. Rowland, 329 N.C. 330, 407 
S.E.2d 222 (1991), against his employers for 
intentional misconduct substantially certain to 
cause serious injury because allegations that 
other employees had been seriously ill and had 
complained of a variety of symptoms, maladies 
and serious illnesses insufficiently alleged the 
employers’ knowledge of a substantial certainty 
of serious injury. Cameron v. Merisel, Inc., 163 
N.C. App. 224, 593 S.E.2d 416, 2004 N.C. App. 
LEXIS 380 (2004), cert. denied, 358 N.C. 731, 
602 S.E.2d 676 (2004). 

Woodson v. Rowland Applies Retroac- 
tively. — The Supreme Court’s decision in 
Woodson v. Rowland, 329 N.C. 330, 407 S.E.2d 
222 (1991), which is annotated above, applies 
retroactively, even though the Woodson court 
was silent on whether its decision was to oper- 
ate retroactively. Dunleavy v. Yates Constr. Co., 
106 N.C. App. 146, 416 S.E.2d 198, cert. denied, 
po2 N.©5 343, 421 S.B.2d 146 (1992). 

Evidence Insufficient for Exception to 
Apply. — Where there was no evidence that 
defendant was aware, prior to employee's 
death, of a high probability that his equipment 
would fail, plaintiff failed to forecast evidence 
sufficient to create a genuine issue of material 
fact regarding defendant’s liability under the 
Woodson v. Rowland, 329 N.C. 330, 407 S.E.2d 
222 (1991), exception to the exclusivity provi- 
sions of the Worker’s Compensation Act. 
Mickles v. Duke Power Co., 342 N.C. 103, 463 
S.E.2d 206 (1995). 

Employer was not liable for intentional mis- 
conduct, where the cart that caused the em- 
ployee’s injury had been used for many years 
previously without causing an injury, and there 
was no evidence that alleged defects in the cart 
violated state or federal workplace safety reg- 
ulations or industry safety standards, or that 
the employer was aware of and refused to 
implement relevant safety measures. Wiggins 
v. Pelikan, Inc., 182 N.C. App. 752, 513 8.E.2d 
829 (1999): 

Employees could not state a claim against 
the employer under the exception to the exclu- 
sivity provisions of the North Carolina Work- 
ers’ Compensation Act because the employees 
could not show that the employer intentionally 
engaged in conduct that it knew was substan- 
tially certain to cause serious injury or death to 
the employees since the hazards due to toxic 
mold were not “obvious” to the employer, the 
employer did not violate any safety regulations, 
the allegations failed to show that the employer 
recognized the immediate hazards of its con- 
duct and consciously elected to forgo critical 
safety precautions or that the employer disre- 
garded all safety measures. Allen v. IBM, 308 F. 
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Supp. 2d 638, 2004 U.S. Dist. LEXIS 3850 
(M.D.N.C. 2004). 

Even if a forklift driver was not trained to 
sound a horn when entering or exiting defen- 
dant employer’s plant, there was no evidence 
injury or death was substantially certain to 
occur as the forklift had been operated in a 
similar manner for a number of years with no 
similar accident. Thus, the elements of 
Woodson v. Rowland were not present, and the 
wrongful death action filed by deceased work- 
er’s representative under the North Carolina 
Wrongful Death Act, G.S. 28A-18-1 through 
G.S. 28A-18-8, was precluded by G.S. 97-9 and 
G.S. 97-10.1, of the North Carolina Workers’ 
Compensation Act. Southern v. Metromont Ma- 
terials, L.L.C., 331 F. Supp. 2d 386, 2004 U.S. 
Dist. LEXIS 6958 (W.D.N.C. 2004). 

Although a violation of state and federal 
regulations is an important factor in deter- 
mining whether the employer’s conduct can be 
found to have been substantially certain to 
cause injury or death, such violation, without 
more, is insufficient evidence of the employer’s 
state of mind to make out a case of liability for 
intentional misconduct. Wiggins v. Pelikan, 
Inc., 182 N.C. App. 752, 513 S.E.2d 829 (1999). 

Co-employee Civil Liability. — The Work- 
ers’ Compensation Act does not bar an em- 
ployee from suing a co-employee for injuries 
caused by willful, wanton, or reckless negli- 
gence. Dunleavy v. Yates Constr. Co., 106 N.C. 
App. 146, 416 S.E.2d 193, cert. denied, 332 N.C. 
343, 421 S.E.2d 146 (1992). 

A volunteer fireman, who is injured by 
the negligence of a fellow volunteer fire- 
man, at a time when both are acting in the 
course and scope of their duties, is barred from 
pursuing a negligence action against the fellow 
fireman. Hix v. Jenkins, 118 N.C. App. 103, 453 
§.E.2d 551 (1995). 

Prisoners. — Workers’ compensation is the 
exclusive remedy for prisoners injured while 
working on prison jobs. Richardson v. North 
Carolina Dep’t of Cor., 345 N.C. 128, 478 S.E.2d 
501, 1995 N.C. App. LEXIS 377 (1996). 

When an inmate is injured while working at 
his prison job, his exclusive remedy for any 
injury is a workers’ compensation claim, but he 
must wait until release for a determination of 
entitlement to such compensation. Vereen v. 
N.C. Dep’t of Corr., 168 N.C. App. 588, 608 
S.E.2d 412, 2005 N.C. App. LEXIS 333 (2005). 

Assault by Fellow Employee. — An inten- 
tional assault in the work place by a fellow 
employee or third party is an accident that 
occurs in the course of employment, but does 
not arise out of the employment unless a job- 
related motivation or some other causal rela- 
tion between the job and the assault exists. 
Wake County Hosp. Sys. v. Safety Nat'l Cas. 
Corp); 127.N-C: App: 33, 487 S:E.2d 789 (1997), 


115 


§97-10.1 


cert. denied, 347 N.C. 410, 494 S.E.2d 600 
(1997). 

Where the evidence showed that a hospital 
social worker was abducted from the employee 
parking lot, she was assaulted and killed on an 
adjacent street, she was carrying work materi- 
als, and the assailant was a co-employee, her 
death was compensable under the Workers’ 
Compensation Act. Wake County Hosp. Sys. v. 
Safety Nat'l Cas. Corp., 127 N.C. App. 33, 487 
S.E.2d 789 (1997), cert. denied, 347 N.C. 410, 
494 §.E.2d 600 (1997). 

Robbery was a risk associated with night 
manager’s job because she was required to 
count money as the end of the day, and the 
court held that the night manager could not sue 
her employer for negligently hiring another 
employee who assaulted her because, under the 
circumstances, the North Carolina Workers’ 
Compensation Act, G.S. 97-1 et seq., provided 
an exclusive remedy for obtaining compensa- 
tion. Caple v. Bullard Rests., Inc., 152 N.C. App. 
421, 567 S.E.2d 828, 2002 N.C. App. LEXIS 919 
(2002). 

Where Employee’s Claim for Compensa- 
tion Is Denied. — Plaintiff and his employer 
were bound by the provisions of the act. Plain- 
tiff’s injury occurred while he was allowed by 
his employer to use certain machinery for his 
own personal ends. Compensation was denied 
since the accident did not arise out of and in the 
course of the employment. Thereafter plaintiff 
sued, alleging negligence on the part of the 
employer. But it was held that, conceding that 
the evidence established negligence of defen- 
dant employer, the act barred all other rights 
and remedies of employee except those pro- 
vided in the act. Francis v. Carolina Wood 
Turning Co., 208 N.C. 517, 181 S.E. 628 (1935). 
See analysis and criticism of this case in 14 
N.C.L. Rev. 199 (1936). In accord, see Tscheiller 
v. National Weaving Co., 214 N.C. 449, 199 S.E. 
623 (1938): 

In an action brought at common law, the 
complaint alleged that the Commission had 
held that the plaintiff’s injury did not arise out 
of and in the course of his employment. The 
defendant demurred. It was held that the 
rights conferred under the act excluded the 
employee from bringing an action against his 
employer at common law. Pilley v. Greenville 
Cotton Mills, 201 N.C. 426, 160 S.E. 479 (1931). 

The plaintiff was denied an award by the 
Industrial Commission on the ground that he 
was not injured “by accident arising out of and 
in the course of his employment.” He did not 
appeal but brought a new action against his 
employer in the superior court alleging that his 
injuries were due to the employer’s negligence. 
No recovery. Rights of an employee against his 
employer under this section are exclusive and 
no distinction is recognized by the act between 
injuries arising from accident and those due to 
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the employer’s negligence. Conrad v. Cook- 
Lewis Foundry Co., 198 N.C. 7238, 153 S.E. 266 
(1930). 

This section applies only to proceedings 
against the employer, and so against his 
insurance carrier. Bryant v. Dougherty, 267 
N.C. 545, 148 S.E.2d 548 (1966). 

And Is Inapplicable Where Employment 
Relation Does Not Exist. — The act relates to 
the rights and liabilities of employee and em- 
ployer by reason of injuries and disabilities 
arising out of and in the course of the employ- 
ment relation. Where that relation does not 
exist, the act has no application. Bryant v. 
Dougherty, 267 N.C. 545, 148 S.E.2d 548 
(1966); Brown v. Motor Inns of Carolina, Inc., 
47 N.C. App. 115, 266 S.E.2d 848 (1980). 

Employee’s premises liability claim, and his 
wife’s loss of consortium claim, against the 
owner of his workplace, due to toxic mold con- 
tamination, was improperly dismissed because 
the owner was not entitled to assert workers’ 
compensation exclusivity, even though it was a 
parent corporation of the employee’s employers, 
and it was alleged that the owner knew of the 
condition but did nothing to warn or protect the 
employee. Cameron v. Merisel, Inc., 163 N.C. 
App. 224, 593 S.E.2d 416, 2004 N.C. App. 
LEXIS 380 (2004), cert. denied, 358 N.C. 731, 
602 S.E.2d 676 (2004). 

It Deprives Employee of Certain Com- 
mon-Law Rights. — The act provides compen- 
sation for an employee who sustains an injury 
by accident arising out of and in the course of 
his employment without regard to whether his 
injury was caused by negligence attributable to 
the employer, but the act also deprives the 
employee of certain rights which he had at the 
common law. Hicks v. Guilford County, 267 N.C. 
364, 148 S.E.2d 240 (1966). 

But Not Rights Disconnected from Em- 
ployment. — The act does not take away any 
common-law right of the employee, even as 
against the employer, provided the right be one 
which is disconnected with the employment 
and pertains to the employee, not as an em- 
ployee but as a member of the public. Bryant v. 
Dougherty, 267 N.C. 545, 148 S.E.2d 548 
(1966). 

Thus Surrender of Right of Action Is Not 
Absolute. — Expressions in this section and in 
G.S. 97-10.2 regarding the surrender of the 
right to maintain common-law or statutory 
actions against the employer are not absolute 
— not words of universal import, making no 
contact with time, place or circumstance. They 
must be construed within the framework of the 
act, and as qualified by its subject and pur- 
poses. Barber v. Minges, 223 N.C. 218, 25 
S.E.2d 837 (1948). 

And Does Not Extend to Claim Against 
Employer Disconnected With Employ- 
ment. — An employee was killed by an explo- 
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sion on a motorboat on a Sunday fishing trip 
organized and conducted by the employer’s 
agent. The employee was not required to go, nor 
was he paid for the time spent, but his expenses 
were paid. His widow and administratrix 
brought an action for wrongful death against 
the employer alleging negligence of the agent. 
Defendant moved to dismiss on the ground that 
the Industrial Commission had sole jurisdiction 
of an employee’s claims against his employer 
under the exclusive remedy provision of this 
section. It was held, two justices dissenting, 
that the jurisdiction of the Commission does 
not extend to claims arising against an em- 
ployer when “disconnected with the employ- 
ment.” Barber v. Minges, 223 N.C. 213, 25 
S.E.2d 837 (1943). 

North Carolina Workers’ Compensation Act 
did not provide the exclusive remedy to a state 
employee who was sexually assaulted in a 
county courthouse where the county had em- 
ployed a security firm to provide security in the 
courthouse. Wood v. Guilford County, 355 N.C. 
161, 558 S.E.2d 490, 2002 N.C. LEXIS 16 
(2002). 

Action Against Employer for Intentional 
Conduct Is Not Barred. — The Workers’ 
Compensation Act does not bar a common law 
action by an employee against his employer for 
the intentional conduct of the employer. Hogan 
v. Forsyth Country Club Co., 79 N.C. App. 483, 
340 S.H.2d 116, cert. denied, 317 N.C. 334, 346 
S.E.2d 140, 346 S.E.2d 141 (1986); Ridenhour v. 
Concord Screen Printers, Inc., 40 F. Supp. 2d 
598 (M.D.N.C. 1999). 

Actions for intentional infliction of mental 
and emotional distress are not barred by this 
section. Hogan v. Forsyth Country Club Co., 79 
N.C. App. 488, 340 S.E.2d 116, cert. denied, 317 
NON 23495346y SiE-2d 140, 346 °S.E:2d 141 
(1986); Ridenhour v. Concord Screen Printers, 
Inc., 40 F. Supp. 2d 598 (M.D.N.C. 1999). 

Intentional assault by an employer re- 
moves the employer from his common-law 
immunity and the employee must choose be- 
tween suing his employer at common law or 
accepting compensation. Andrews v. Peters, 55 
N.C. App. 124, 284 S.E.2d 748 (1981), cert. 
denied, 305 N.C. 395, 290 S.E.2d 364 (1982). 

Where the employer is guilty of a felonious or 
willful assault on an employee he cannot rele- 
gate him to the compensation act for recovery. 
Daniels v. Swofford, 55 N.C. App. 555, 286 
S.E.2d 582 (1982). 

Fellow Employees Are Excluded from 
Common-Law Liability. — By reading G.S. 
97-9 in conjunction with this section, fellow 
employees are excluded from common-law lia- 
bility. Andrews v. Peters, 55 N.C. App. 124, 284 
S.E.2d 748 (1981), cert. denied, 305 N.C. 395, 
290 S.E.2d 364 (1982). 

A rationale supporting coemployee im- 
munity is that immunity from common-law 
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suit for ordinary negligence is part of that 
which an employee receives for forfeiting his 
own right to bring a negligence action. Further- 
more, since negligence connotes unconscious 
inadvertence, allowing injured workers to sue 
coemployees would not reduce injuries caused 
by ordinary negligence. The same cannot be 
said in cases involving intentional torts. Pleas- 
ant v. Johnson, 312 N.C. 710, 325 S.E.2d 244 
(1985). 

But the Workers’ Compensation Act does 
not insulate a coemployee from his willful, 
wanton and reckless negligence. An in- 
jured worker in such situations may receive 
benefits under the act and also maintain a 
common-law action against the coemployee. 
Pleasant v. Johnson, 312 N.C. 710, 325 S.E.2d 
244 (1985). 

Employee adequately stated a claim under 
Pleasant v. Johnson, 312 N.C. 710, 325 S.E.2d 
244 (1985), and a claim for punitive damages 
against a co-employee, and his wife adequately 
stated a loss of consortium claim, by alleging 
that the co-employee engaged in conduct that 
threatened the safety of others and was so 
reckless or manifestly indifferent to the conse- 
quences that a finding of willfulness and wan- 
tonness equivalent in spirit to actual intent 
was justified, when the co-employee, as director 
of security at the employee’s workplace, who 
was responsible for workplace maintenance, 
knowingly failed to reveal the existence of toxic 
mold. Cameron v. Merisel, Inc., 163 N.C. App. 
224, 593 S.E.2d 416, 2004 N.C. App. LEXIS 380 
(2004), cert. denied, 358 N.C. 731, 602 S.E.2d 
676 (2004). 

Willful, Wanton and Reckless Negli- 
gence. — When an employee's injury is covered 
by the Workers’ Compensation Act, the right to 
bring an independent negligence action against 
the employer is barred by the existence of the 
workers’ compensation remedy. Since the Act’s 
coverage extends to injuries resulting from an 
employer’s willful, wanton and reckless negli- 
gence, there was no issue regarding an election 
of remedies in this action. Stack v. Mecklenburg 
County, 86 N.C. App. 550, 359 S.E.2d 16, cert. 
denied, 321 N.C. 121, 361 S.E.2d 597 (1987). 

Where the evidence supported only a 
finding of ordinary negligence on the part 
of coemployees, plaintiff was barred from bring- 
ing an action against them and against em- 
ployer under the theory of respondeat superior 
and was limited to recovery under the Workers’ 
Compensation Act. Abernathy v. Consolidated 
Freightways Corp., 321 N.C. 236, 362 S.E.2d 
5591987). 

Assaultive behavior removes a coem- 
ployee from his immunity to common-law 
actions. Andrews v. Peters, 55 N.C. App. 124, 
284 S.E.2d 748 (1981), cert. denied, 305 N.C. 
395, 290 S.E.2d 364 (1982). 

North Carolina’s Workers’ Compensation Act 
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is not the exclusive remedy for an employee 
intentionally injured by a fellow employee. An- 
drews v. Peters, 55 N.C. App. 124, 284 $.E.2d 
748 (1981), cert. denied, 305 N.C. 395, 290 
S.E.2d 364 (1982). 

Assaultive behavior by a coemployee limits 
the employee’s immunity under this Chapter. 
Such misconduct is outside the realm of indus- 
trial accidents which workers’ compensation 
laws were designed to exclusively cover. 
Daniels v. Swofford, 55 N.C. App. 555, 286 
§.1.2d'582 (1982). 

Mental and Emotional Distress. — Where 
plaintiff alleged that she suffered “mental and 
emotional distress” as a result of intentional 
tortious acts by defendant, her complaint al- 
leged a common law action against defendant’s 
employer for its intentional conduct, and plain- 
tiff sought recovery for damages which were not 
compensable under the North Carolina Work- 
er’s Compensation Act; therefore, plaintiff’s 
claim is not barred by the provisions of the Act. 
Brown v. Burlington Indus., Inc., 93 N.C. App. 
ASN, 373 Si. 2d 238201989) 

Negligence and Emotional Distress from 
Sexual Harassment. — Plaintiff’s claim that 
employer negligently retained managerial em- 
ployee, and that she suffered severe mental and 
emotional distress resulting from managerial 
employee’s sexual harassment, was not barred 
by the exclusive remedies provision of the 
North Carolina Workers’ Compensation Act. 
Harrison v. Edison Bros. Apparel Stores, Inc., 
124 FE. Supp: 1185 (M.D.N:C, 1989), aff’din 
part, rev'd in part, 924 F.2d 530 (4th Cir. 1991). 

Sexual Harassment by Coemployee. — 
Although the North Carolina Workers’ Com- 
pensation Act eliminated negligence as a basis 
of recovery against an employer, the act covers 
only those injuries which arise out of and in the 
course of employment. Emotional injury alleg- 
edly suffered by plaintiff, resulting from coem- 
ployee’s sexual harassment, was not a natural 
and probable consequence or incident of the 
employment so as to bar her claim for negli- 
gence against employer in retaining the coem- 
ployee in a supervisory position after having 
actual notice of his proclivity to engage in 
sexually offensive conduct. Hogan v. Forsyth 
Country Club Co., 79 N.C. App. 483, 340 S.E.2d 
116, cert. denied, 317 N.C. 334, 346 S.E.2d 140, 
346 S.E.2d 141 (1986). 

Student Performing Respiratory Ther- 
apy at Hospital Gained Apprentice Status. 
— While plaintiff may have been a student at 
technical institute, when he entered the hospi- 
tal to perform respiratory therapy, his status 
changed to apprentice, making him subject to 
the Workers’ Compensation Act. Ryles_ v. 
Durham Co. Hosp. Corp., 107 N.C. App. 455, 
420 S.E.2d 487, cert. denied, 333 N.C. 169, 424 
S.E.2d 406 (1992). 

Section Not 


Applicable to Action 
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Brought by Independent Contractor. — 
When it appears in a common-law action to 
recover for injuries that the Commission has 
held that the plaintiff was an independent 
contractor and not an employee, an action will 
lie against the defendant for negligence, as this 
section has no application to actions instituted 
by independent contractors. Odum v. National 
Oil Co., 213 N.C. 478, 196 S.E. 823 (1938). See 
also Barnhardt v. City of Concord, 213 N.C. 
364, 196 S.E. 310 (1938). 

Nor to Liability of Physician Treating 
Employee. — This section has no relation to 
the lability of an attending physician or sur- 
geon for negligence in the treatment of an 
injured employee. Bryant v. Dougherty, 267 
N.C. 545, 148 8.E.2d 548 (1966). 

Or to Patron of Employer’s Business 
Such as Shareholder or Member. — The 
immunity granted by this section does not 
extend to an independent contractor, or to the 
employees of such independent contractor, en- 
gaged in work upon the premises of the em- 
ployer of the injured plaintiff. It would surely 
follow that immunity would not extend to a 
mere patron of the employer’s business, even 
though such patron be also a stockholder, or 
otherwise a member, of the corporation which 
owns the business and employs the injured 
plaintiff. McWilliams v. Parham, 269 N.C. 162, 
152). SsH2d AL71967). 

Allegations that defendant was enjoying the 
privileges of membership in playing on a golf 
course, even if such allegations were construed 
to mean that defendant was a member and 
stockholder of the club, did not show that 
defendant was an employer of a caddy of pre- 
ceding players, and did not show that defen- 
dant was “conducting” the business of the club, 
and therefore such defendant was not entitled 
to allege the defense of immunity under the act 
in an action by the caddy to recover for injuries 
resulting when struck by a ball driven by de- 
fendant. McWilliams v. Parham, 269 N.C. 162, 
152 S.E.2d 117 (1967). 

Liability based on negligence was elim- 
inated by the Workers’ Compensation Act. 
Horney v. Meredith Swimming Pool Co., 267 
N,G.-521148°S.E.2d554 (1966). 

Hence, Separate Tort Action Against 
Employer Is Barred. — When plaintiff has 
been compensated by the payment of workers’ 
compensation benefits, she cannot maintain a 
separate action against her employer for addi- 
tional compensation. Having already selected 
one avenue of recovery, plaintiff is precluded 
from maintaining a tort action. Freeman v. 
SCM Corp., 66 N.C. App. 341, 311 S.E.2d 75, 
modified and aff'd, 311 N.C. 294, 316 S.E.2d 81 
(1984). 

The monetary benefit afforded to plaintiff by 
G.S. 97-13(c) entitled her to compensation and 
this section applied to bar plaintiff’s wrongful 
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death action under the Tort Claims Act. 
Blackmon v. N.C. Dept. Of Correction, 343 N.C. 
259, 470 S.E.2d 8 (1996). 

Joint employer status does not provide an 
injured plaintiff-employee with two recoveries; 
rather, it merely provides two potential sources 
of recovery. Thus, where a temporary employee 
was injured at work and was compensated by 
temporary agency’s insurance carrier, this sec- 
tion prevented him from recovering in a civil 
action against the employer. Poe v. Atlas- 
Soundelier/American Trading & Prod. Corp., 
132 N.C. App. 472, 512 S.E.2d 760 (1999). 

Even for Gross Negligence. — Even 
though plaintiff may have been injured by 
defendant’s gross negligence, rather than by 
accident, where she has been compensated by 
workers’ compensation benefits, she is still pre- 
cluded from maintaining an action against de- 
fendant. Freeman v. SCM Corp., 66 N.C. App. 
341, 311 S.E.2d 75, modified and aff’d, 311 N.C. 
294, 516,S5.E.2d 81 (1984). 

Action for Loss of Consortium Not Main- 
tainable. — This section is clear and unambig- 
uous and requires the result that plaintiff can- 
not maintain an action for loss of consortium 
resulting from injuries to plaintiff’s spouse 
when those injuries are compensable under the 
Workers’ Compensation Act. Sneed v. Carolina 
Power & Light Co., 61 N.C. App. 309, 300 
5.E.2d 563 (1983). 

Statutes Authorizing Recovery for Neg- 
ligent Death Rendered Ineffective. — The 
philosophy of workers’ compensation is that 
when employer and employee accept the terms 
of the act their relations become contractual, 
and other statutes authorizing recovery for 
negligent death become ineffective. Horney v. 
Meredith Swimming Pool Co., 267 N.C. 521, 
148 S.E.2d 554 (1966). 

Wrongful Death Action Precluded. — An 
award by the Industrial Commission to the 
widow of an employee excludes all other rights 
and remedies, and the administrator of the 
employee may not maintain an action against 
the employer for wrongful death, and the fact 
that the injury resulted from negligence in the 
violation by the employer of a criminal statute 
does not alter this result. Bright v. N.B. & C. 
Motor Lines, 212 N.C. 384, 193 S.E. 391 (1937). 

Since the Workers’ Compensation Act by its 
terms repeals all inconsistent legislation, the 
rights and remedies thereby given are substi- 
tuted for those theretofore provided by the 
Death Act. The result is that where an em- 
ployee contracts to work under the act, the 
damages to be paid by the employer in case of 
death are limited by that act, and an action 
cannot be maintained in disregard of that act. 
Horney v. Meredith Swimming Pool Co., 267 
N.C. 521, 148 S.E.2d 554 (1966). 

Under the Workers’ Compensation Act a cer- 
tain liability is imposed for death, and that 
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hability is exclusive. No other responsibility is 
left which springs from the occurrence upon 
which liability rests — death — and the effect 
of the compensation as a satisfaction of all 
other claims is in no way limited or impaired by 
the circumstances or the identity of the persons 
to whom it is paid or because in a given case no 
one survives to take advantage of the statute. 
Horney v. Meredith Swimming Pool Co., 267 
N.C. 521, 148 S.E.2d 554 (1966). 

If an employee’s action would be barred by 
the Workers’ Compensation Act, then a wrong- 
ful death action brought by the employee’s 
representative is also barred. McAllister v. 
Cone Mills Corp., 88 N.C. App. 577, 364 S.E.2d 
186 (1988). 

Where deceased was a prisoner who suffered 
“accidental death arising out of and in the 
course of the employment to which he had been 
assigned,” his dependents or next of kin were 
statutorily “entitled” to specific benefits under 
the exclusive remedy provisions of this section, 
and could not maintain a wrongful death action 
against defendants under the Tort Claims Act. 
Blackmon v. North Carolina Dep’t of Cors., 118 
N.C. App. 666, 457 S.E.2d 306 (1995), aff’d, 343 
N.C5259, 470.5,H,.24 8 (996). 

Employers’ motion for summary judgment 
was granted because the administratrix’s 
wrongful death action was barred by the North 
Carolina’s Workers’ Compensation Act, G.S. 
97-1, et seq., since: (1) the shooting occurred at 
the deceased’s place of employment, and (2) 
regardless of whether the deceased was the 
intended victim, the shooting arose out of the 
deceased’s employment because the gunman 
intended to shoot a co-worker. Champion v. 
PPG Indus., — F. Supp. 2d —, 2004 U.S. Dist. 
LEXIS 9034 (W.D.N.C. Apr. 2, 2004). 

Right Under Death by Wrongful Act 
Statute of Another State — Not Affected. — 
The acceptance of compensation under this act 
cannot affect the right to pursue a remedy 
against a third person under the wrongful 
death statute of another state, unless there is 
something in the law of the other state which so 
provides. Betts v. Southern Ry., 71 F.2d 787 (4th 
Cir. 1934). 

Same — When Assignment of Such Claim 
Is Governed by Law of This State. — The 
assignment of the right of recovery against a 
third person under the wrongful death statute 
of one state as the result of acceptance by the 
beneficiary of compensation from the employer 
under the Workers’ Compensation Act of this 
State, in the absence of any provision to the 
contrary in the law of the state of the injury, is 
governed by the law of this State. Betts v. 
Southern Ry., 71 F.2d 787 (4th Cir. 1934). 

A worker for a company providing civil- 
ian mess services to the United States 
Army may bring an action against the 
federal government under the Federal Tort 
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Claims Act, since the exclusivity provision of 
this section does not apply, the United States 
being neither a joint employer nor statutory 
employer of worker. Pinckney v. United States, 
671 F. Supp. 405 (E.D.N.C. 1987). 

Allegations Sufficient to Withstand Mo- 
tion to Dismiss. — Allegations of employee 
who suffered serious injuries when his arm and 
body were caught in paint machine, for which 
emergency switches were inoperable, were held 
sufficient to withstand a motion to dismiss for 
failure to state a claim. Regan v. Amerimark 
Bldg. Prods., Inc., 118 N.C. App. 328, 454 
S.E.2d 849 (1995). 

Dismissal or Nonsuit Upheld. — Plaintiff 
contracted tuberculosis in working with chem- 
icals in defendant’s plant. In a common-law 
action it was alleged that the disease was 
caused by inherently dangerous working condi- 
tions. Both plaintiff and defendant had ac- 
cepted the act. Judgment dismissing the action 
was held proper. Lee v. American Enka Corp., 
212 N.C. 455, 193 S.E. 809 (1937). See also 
Jenkins v. American Enka Corp., 95 F.2d 755 
(4th Cir. 1938), where plaintiff instituted an 
action at common law alleging that he had 
contracted a disease as a result of improper 
working conditions negligently permitted by 
defendant. Murphy v. American Enka Corp., 
VAS IN Ce 218, 1955.1, o501( L930), 

Where, in a suit by a student nurse to recover 
damages for injuries sustained while being 
transported by the hospital which employed 
her, the plaintiff judicially admitted that her 
employment was within the coverage of the 
Workers’ Compensation Act except as to num- 
ber of employees regularly employed and the 
uncontradicted evidence showed that more 
than five employees were regularly employed, a 
nonsuit was properly granted. Powers v. 
Robeson County Mem. Hosp., 242 N.C. 290, 87 
S.E.2d 510 (1955). 

Summary Judgment Appropriate. — In 
an action by employee against employer seek- 
ing compensatory and punitive damages for 
accident that occurred at work, the trial court 
did not err in granting defendant’s motion for 
summary judgment, because no genuine issue 
of material fact existed as to whether defendant 
engaged in intentional misconduct knowing 
this conduct was substantially certain to cause 
death or serious injury to plaintiff. Vaughan v. 
J.P. Taylor Co., 114 N.C. App. 651, 442 S.E.2d 
538 (1994), cert. denied, 336 N.C. 615, 447 
S.E.2d 413 (1994). 
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All of plaintiff’s claims, except for his 
claim for intentional infliction of emo- 
tional distress, were subject to the exclu- 
sivity provision of this section, where the 
suit arose on account of a video tape prepared 
by defendants, purporting to demonstrate the 
functions of plaintiff’s job, which caused plain- 
tiff’s doctor to change his opinion that plain- 
tiff’s condition was job-related. Groves v. Trav- 
elers Ins. Co., 189 N.C. App. 795, 535 S.E.2d 
105, 2000 N.C. App. LEXIS 1044 (2000). 

Applied in Burgess v. Gibbs, 262 N.C. 462, 
137 S.E.2d 806 (1964); Fender v. GE Co., 260 F. 
Supp. 75 (W.D.N.C. 1966); Fender v. GE Co., 
380 F.2d 150 (4th Cir. 1967); Wright v. Wilson 
Mem. Hosp., 30 N.C. App. 91, 226 S.E.2d 225 
(1976); Horne v. GE Co., 716 F.2d 253 (4th Cir. 
1983); Dolbow v. Holland Indus., Inc., 64 N.C. 
App. 695, 308 S.E.2d 335 (1983); Freeman v. 
SCM Corp., 311 N.C. 294, 316 S.E.2d 81 (1984); 
Pangburn v. Saad, 73 N.C. App. 336, 326 S.EK.2d 
365 (1985); Matthews v. Charlotte-Mecklen- 
burg Hosp. Auth., 132 N.C. App. 11, 510 S.E.2d 
388 (1999); Whitaker v. Town of Scotland Neck, 
307 N.C, 552, 597 S.E.2d 665, 2003 N.C. LEXIS 
1263 (2003). 

Cited in Morse v. Curtis, 276 N.C. 371, 172 
S.E.2d 495 (1970); Sharpe v. Bradley Lumber 
Co,,. 446, F.2d, 152 4th, Cir, 19710 -e oma clea, 
Liberty Mut. Ins. Co., 409 F. Supp. 1211 
(M.D.N.C. 1976); Sneed v. Carolina Power & 
Light Co., 61 N.C. App. 309, 300 S.E.2d 563 
(1983); Poythress v. Libbey-Owens Ford Co., 67 
N.C. App. 720, 313 S.E.2d 893 (1984); Anderson 
v. Texas Gulf, Inc., 83 N.C. App. 634, 351 S.H.2d 
109 (1986); Mueller v. Daum & Dewey, Inc., 636 
F. Supp. 192 (E.D.N.C. 1986); Lemmerman vy. 
A.T. Williams Oil Co., 318 N.C. 577, 350 S.E.2d 
83 (1986); Amos v. Oakdale Knitting Co., 331 
N.C. 348, 416 S.E.2d 166 (1992); Zocco v. United 
States, Dep't of Army, 791 F. Supp. 595 
(E.D.N.C. 1992); Bynum vy. Frederickson Motor 
Express Corp., 112 N.C. App. 125, 434 S.E.2d 
241 (1993); Henderson v. Henderson, 121 N.C. 
App. 752, 468 S.E.2d 454 (1996); Bullins v. 
Abitibi-Price Corp., 124 N.C. App. 530, 477 
S.E.2d 691 (1996); Boone v. Vinson, 127 N.C. 
App. 604, 492 S.E.2d 356 (1997), cert. denied, 
347 N.C. 573, 498 S.E.2d 377 (1998); Seigel v. 
Patel, 132 N.C. App. 1783, Sila 0. 2Zdnou2 
(1999); Buser v. Southern Food Serv., 73 F. 
Supp. 2d 556 (M.D.N.C. 1999); Reece v. Forga, 
138° N.CUApp. 703, d41 5.1.20 Sol, ZO00TNee. 
App. LEXIS 790 (2000). 


§ 97-10.2. Rights under Article not affected by liability of 
third party; rights and remedies against third 


parties. 


(a) The right to compensation and other benefits under this Article for 
disability, disfigurement, or death shall not be affected by the fact that the 
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injury or death was caused under circumstances creating a liability in some 
person other than the employer to pay damages therefor, such person herein- 
after being referred to as the “third party.” The respective rights and interests 
of the employee-beneficiary under this Article, the employer, and the employ- 
er’s insurance carrier, if any, in respect of the common-law cause of action 
against such third party and the damages recovered shall be as set forth in this 
section. 

(b) The employee, or his personal representative if he be dead, shall have 
the exclusive right to proceed to enforce the liability of the third party by 
appropriate proceedings if such proceedings are instituted not later than 12 
months after the date of injury or death, whichever is later. During said 
12-month period, and at any time thereafter if summons is issued against the 
third party during said 12-month period, the employee or his personal 
representative shall have the right to settle with the third party and to give a 
valid and complete release of all claims to the third party by reason of such 
injury or death, subject to the provisions of (h) below. 

(c) If settlement is not made and summons is not issued within said 
12-month period, and if employer shall have filed with the Industrial Commis- 
sion a written admission of liability for the benefits provided by this Chapter, 
then either the employee or the employer shall have the right to proceed to 
enforce the liability of the third party by appropriate proceedings; either shall 
have the right to settle with the third party and to give a valid and complete 
release of all claims to the third party by reason of such injury or death, subject 
to the provisions of (h) below. Provided that 60 days before the expiration of the 
period fixed by the applicable statute of limitations if neither the employee nor 
the employer shall have settled with or instituted proceedings against the 
third party, all such rights shall revert to the employee or his personal 
representative. 

(d) The person in whom the right to bring such proceeding or make 
settlement is vested shall, during the continuation thereof, also have the 
exclusive right to make settlement with the third party and the release of the 
person having the right shall fully acquit and discharge the third party except 
as provided by (h) below. A proceeding so instituted by the person having the 
right shall be brought in the name of the employee or his personal represen- 
tative and the employer or the insurance carrier shall not be a necessary or 
proper party thereto. If the employee or his personal representative shall 
refuse to cooperate with the employer by being the party plaintiff, then the 
action shall be brought in the name of the employer and the employee or his 
personal representative shall be made a party plaintiff or party defendant by 
order of court. 

(e) The amount of compensation and other benefits paid or payable on 
account of such injury or death shall be admissible in evidence in any 
proceeding against the third party. In the event that said amount of compen- 
sation and other benefits is introduced in such a proceeding the court shall 
instruct the jury that said amount will be deducted by the court from any 
amount of damages awarded to the plaintiff. If the third party defending such 
proceeding, by answer duly served on the employer, sufficiently alleges that 
actionable negligence of the employer joined and concurred with the negligence 
of the third party in producing the injury or death, then an issue shall be 
submitted to the jury in such case as to whether actionable negligence of 
employer joined and concurred with the negligence of the third party in 
producing the injury or death. The employer shall have the right to appear, to 
be represented, to introduce evidence, to cross-examine adverse witnesses, and 
to argue to the jury as to this issue as fully as though he were a party although 
not named or joined as a party to the proceeding. Such issue shall be the last 
of the issues submitted to the jury. If the verdict shall be that actionable 
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negligence of the employer did join and concur with that of the third party in 
producing the injury or death, then the court shall reduce the damages 
awarded by the jury against the third party by the amount which the employer 
would otherwise be entitled to receive therefrom by way of subrogation 
hereunder and the entire amount recovered, after such reduction, shall belong 
to the employee or his personal representative free of any claim by the 
employer and the third party shall have no further right by way of contribution 
or otherwise against the employer, except any right which may exist by reason 
of an express contract of indemnity between the employer and the third party, 
which was entered into prior to the injury to the employee. In the event that 
the court becomes aware that there is an express contract of indemnity 
between the employer and the third party the court may in the interest of 
justice exclude the employer from the trial of the claim against the third party 
and may meet the issue of the actionable negligence of the employer to the jury 
in a separate hearing. 

(f)(1) If the employer has filed a written admission of liability for benefits 
under this Chapter with, or if an award final in nature in favor of the 
employee has been entered by the Industrial Commission, then any 
amount obtained by any person by settlement with, judgment against, 
or otherwise from the third party by reason of such injury or death 
shall be disbursed by order of the Industrial Commission for the 
following purposes and in the following order of priority: 

a. First to the payment of actual court costs taxed by judgment and/or 
reasonable expenses incurred by the employee in the litigation of 
the third-party claim. 

b. Second to the payment of the fee of the attorney representing the 
person making settlement or obtaining judgment, and except for 
the fee on the subrogation interest of the employer such fee shall 
not be subject to the provisions of G.S. 97-90 but shall not exceed 
one third of the amount obtained or recovered of the third party. 

c. Third to the reimbursement of the employer for all benefits by way 
of compensation or medical compensation expense paid or to be 
paid by the employer under award of the Industrial Commission. 

d. Fourth to the payment of any amount remaining to the employee 
or his personal representative. 

(2) The attorney fee paid under (f)(1) shall be paid by the employee and 
the employer in direct proportion to the amount each shall receive 
under (f)(1)c and (f)(1)d hereof and shall be deducted from such 
payments when distribution is made. 

(g) The insurance carrier affording coverage to the employer under this 
Chapter shall be subrogated to all rights and liabilities of the employer 
hereunder but this shall not be construed as conferring any other or further 
rights upon such insurance carrier than those herein conferred upon the 
employer, anything in the policy of insurance to the contrary notwithstanding. 

(h) In any proceeding against or settlement with the third party, every party 
to the claim for compensation shall have a lien to the extent of his interest 
under (f) hereof upon any payment made by the third party by reason of such 
injury or death, whether paid in settlement, in satisfaction of judgment, as 
consideration for covenant not to sue, or otherwise and such lien may be 
enforced against any person receiving such funds. Neither the employee or his 
personal representative nor the employer shall make any settlement with or 
accept any payment from the third party without the written consent of the 
other and no release to or agreement with the third party shall be valid or 
enforceable for any purpose unless both employer and employee or his personal 
representative join therein; provided, that this sentence shall not apply: 


122 


§97-10.2 ART. 1. WORKERS’ COMPENSATION ACT §97-10.2 


(1) If the employer is made whole for all benefits paid or to be paid by him 
under this Chapter less attorney’s fees as provided by (f)(1) and (2) 
hereof and the release to or agreement with the third party is 
executed by the employee; or 

(2) If either party follows the provisions of subsection (j) of this section. 

(i) Institution of proceedings against or settlement with the third party, or 
acceptance of benefits under this Chapter, shall not in any way or manner 
affect any other remedy which any party to the claim for compensation may 
have except as otherwise specifically provided in this Chapter, and the exercise 
of one remedy shall not in any way or manner be held to constitute an election 
of remedies so as to bar the other. 

(j) Notwithstanding any other subsection in this section, in the event that a 
judgment is obtained by the employee in an action against a third party, or in 
the event that a settlement has been agreed upon by the employee and the 
third party, either party may apply to the resident superior court judge of the 
county in which the cause of action arose or where the injured employee 
resides, or to a presiding judge of either district, to determine the subrogation 
amount. After notice to the employer and the insurance carrier, after an 
opportunity to be heard by all interested parties, and with or without the 
consent of the employer, the judge shall determine, in his discretion, the 
amount, if any, of the employer’s lien, whether based on accrued or prospective 
workers’ compensation benefits, and the amount of cost of the third-party 
litigation to be shared between the employee and employer. The judge shall 
consider the anticipated amount of prospective compensation the employer or 
workers’ compensation carrier is likely to pay to the employee in the future, the 
net recovery to plaintiff, the likelihood of the plaintiff prevailing at trial or on 
appeal, the need for finality in the litigation, and any other factors the court 
deems just and reasonable, in determining the appropriate amount of the 
employer’s lien. If the matter is pending in the federal district court such 
determination may be made by a federal district court judge of that division. 
(1929, c. 120, s. 11; 1933, c. 449, s. 1; 1948, c. 622; 1959, c. 1824; 1963, c. 450, 
eelero tv iec (1.6.1) loro lc coos. 1: 1983-c 7645.58" 1,2: 19917 c40387 sit: 
c. 703, s. 2; 1999-194, s. 1; 2004-199, s. 13(b).) 


Effect of Amendments. — Session Laws Workers’ Compensation Employer,” see 1982 


2004-199, s. 13(b), effective August 17, 2004, 
substituted “arose or where the injured em- 
ployee resides, or to a presiding judge of either 
district” for “arose, where the injured employee 
resides or the presiding judge before whom the 
cause of action is pending” in subsection (j). 

Legal Periodicals. — For article, “Settle- 
ment with a Third Party,” see 8 N.C.L. Rev. 424 
(1930); 

For survey of 1976 case law on workers’ 
compensation, see 55 N.C.L. Rev. 1116 (1977). 

For survey of 1977 workers’ compensation 
law, see 56 N.C.L. Rev. 1166 (1978). 

For article, “Third-Party Action Over Against 


Duke L.J. 483. 

For note, “Pleasant v. Johnson: The North 
Carolina Supreme Court Enters the Twilight 
Zone — Is a Co-employee Liable in Tort for 
Willful, Reckless, and Wanton Conduct?,” see 
64 N.C.L. Rev. 688 (1986). 

For note, “A New Exception to the Exclusivity 
Provision of the North Carolina Workers’ Com- 
pensation Act — Woodson v. Rowland,” see 14 
Campbell L. Rev. 261 (1992). 

For a survey of 1996 developments in the law 
regarding prisoner rights, see 75 N.C.L. Rev. 
2428 (1997). 


CASE NOTES 


I. In General. 


II. Respective Liability of Third Party, Employer and Carrier. 


Ill. Parties and Procedure. 
IV. Disbursement of Proceeds. 
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I. IN GENERAL. 


Editor’s Note. — Several of the cases cited in 
this note were decided under former G.S. 97-10. 

Legislative History. — For case reviewing 
the legislative history of this section, see Hogan 
v. Johnson Motor Lines, 38 N.C. App. 288, 248 
S.E.2d 61 (1978), cert. denied, 296 N.C. 411, 
251 S.E.2d 469 (1979). 

Legislative Intent. — Subsection (j) allows 
plaintiff double recovery at expense of employer 
or carrier, in discretion of superior court judge. 
Since language is clear and unambiguous, the 
legislature intended this possible result. Allen 
v. Rupard, 100 N.C. App. 490, 397 S.E.2d 330 
(1990), appeal withdrawn, 328 N.C. 328, 404 
S.E.2d 864 (1992), citing Pollard v. Smith, 90 
N.C. App. 585, 369 S.E.2d 84 (1988), rev’d on 
other grounds, 324 N.C. 424, 378 S.E.2d 771 
(1989). 

Absent extenuating circumstances, the 
Worker’s Compensation Act in general and this 
section specifically were never intended to pro- 
vide the employee with a windfall of a recovery 
from both the employer and the third-party 
tortfeasor. Radzisz v. Harley Davidson of 
Metrolina, Inc., 346 N.C. 84, 484 S.E.2d 566 
Goo): 

In granting a trial court the discretion to 
determine subrogation amounts in workers’ 
compensation cases under G.S. 97-10.2(j) to 
facilitate settlement of third party claims, the 
legislature did not intend to undermine the 
authority of the Industrial Commission to do 
the same for workers’ compensation claims. 
Holden v. Boone, 153 N.C. App. 254, 569 S.E.2d 
711, 2002 N.C. App. LEXIS 1119 (2002). 

Subsection (j) Held Constitutional. — 
Subsection (j) of this section does not violate 
“Law of the Land” clause of N.C. Const., Art. I, 
§ 19, and is not unconstitutionally vague. Allen 
v. Rupard, 100 N.C. App. 490, 397 S.E.2d 330 
(1990), appeal withdrawn, 328 N.C. 328, 404 
S.E.2d 864 (1992). 

Discretion given trial court by subsection (j) 
of this section does not violate United States or 
North Carolina Constitution. Allen v. Rupard, 
100 N.C. App. 490, 397 S.E.2d 330 (1990), 
appeal withdrawn, 328 N.C. 328, 404 S.E.2d 
864 (1992). 

This section is not unconstitutionally vague 
or violative of due process. In re Biddix, 138 
N.C. App. 500, 5380 S.E.2d 70, 2000 N.C. App. 
LEXIS 639 (2000), cert. denied, 352 N.C. 674, 
545 S.E.2d 418 (2000). 

Purpose of Section. — Manifestly, the stat- 
ute was designed primarily to secure prompt 
and reasonable compensation for an employee, 
and at the same time to permit an employer or 
his insurance carrier, who has made a settle- 
ment with the employee, to recover the amount 
so paid from a third party causing the injury to 
such employee. The statute was not designed as 
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a city of refuge for a negligent third party. 
Brown v. Southern Ry., 204 N.C. 668, 169 S.E. 
419 (1933). 

Section Does Not Apply to Injuries Oc- 
curring Prior to June 20, 1959. — This 
section and G.S. 97-10.1 do not apply to an 
injury which occurred prior to June 20, 1959, 
the effective date of those statutes. Swaney v. 
George Newton Constr. Co., 5 N.C. App. 520, 
169 S.E.2d 90 (1969). 

Choice of Law. — Pursuant to this section it 
is sound public policy of North Carolina to 
provide for a right of action on behalf of an 
injured employee against a third party 
tortfeasor (even a fellow subcontractor) and 
even though the injured employee applied for 
and received workers’ compensation benefits. 
Virginia law which violated this policy was not 
applied even though injury occurred in Vir- 
ginia. Braxton v. Anco Elec., Inc., 100 N.C. App. 
635, 397 S.E.2d 640 (1990), aff'd, 330 N.C. 124, 
409 S.E.2d 914 (1991). 

Where plaintiff sought and received workers’ 
compensation benefits pursuant to the North 
Carolina Workers’ Compensation Act for an 
injury received in Virginia and caused by a 
third-party subcontractor, and, inter alia, 
North Carolina was the place of plaintiff’s 
residence, the location of defendant’s business, 
and the place of the initial hiring, North Caro- 
lina had significant interests in applying its 
own law based on the employment relationship 
and its connection with North Carolina. 
Braxton v. Anco Elec., Inc., 100 N.C. App. 635, 
397 S.E.2d 640 (1990), aff’d, 330 N.C. 124, 409 
S.E.2d 914 (1991). 

Where all the parties were North Carolina 
citizens; the plaintiff’s contract of employment 
and the contracts giving rise to the workers’ 
compensation coverage were signed in North 
Carolina; and the plaintiff was receiving bene- 
fits under our workers’ compensation statute, 
North Carolina’s interests in implementing the 
protections afforded by its statute were para- 
mount. An employee’s temporary presence in 
Virginia so as to carry out his employment 
contract did not strip him of the rights he 
otherwise enjoyed under the North Carolina 
workers’ compensation statute with regard to 
the breadth of North Carolina’s exclusive rem- 
edy bar on common law actions in tort. Braxton 
v. Anco Elec., Inc., 330 N.C. 124, 409 S.E.2d 914 
(1991): 

Virginia Law Compared. — North Caro- 
lina Workers’ Compensation Act provides for a 
right of action on behalf of an injured employee 
against a third party even though the injured 
party applied for and received workers’ compen- 
sation benefits. In contrast, Virginia law pro- 
hibits a similar right of action. Braxton v. Anco 
Elec., Inc., 100 N.C. App. 635, 397 S.E.2d 640 
(1990), aff'd, 330 N.C, 124, 409 S.E.2d) 914 
(1991). 
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This section applies only to persons who 
are strangers to the employment and neg- 
ligently cause an injury. Andrews v. Peters, 55 
NeG@; App: 124,284 1S. H.2d) 748 (1981), cert: 
denied, 305 N.C. 395, 290 S.E.2d 364 (1982). 

And Is Inapplicable to Negligent Em- 
ployee. — This section, which provides for 
actions against “some person other than the 
employer,” has been held inapplicable to the 
negligent employee. Andrews v. Peters, 55 N.C. 
App. 124, 284 $.E.2d 748 (1981), cert. denied, 
B0aN.C.395.290 SiH.2d 364 (1982). 

The enactment of subsection (e) of this 
section evidences a strong public policy in 
North Carolina of prohibiting a negligent em- 
ployer from recouping any workers’ compensa- 
tion benefits paid to an injured employee. Gei- 
ger v. Guilford College Community Volunteer 
Firemen’s Ass’n, 668 F. Supp. 492 (M.D.N.C. 
1987). 

Subsection (e) represents a codification 
of the holding in Brown v. Southern Ry., 
204 N.C. 668, 169 S.E. 419 (1933). Geiger v. 
Guilford College Community Volunteer Fire- 
men’s Ass’n, 668 F. Supp. 492 (M.D.N.C. 1987). 

Subsection (e) delineates the rights be- 
tween parties who are jointly liable for a 
tort: the employer under workers’ compensa- 
tion law and the third party under traditional 
tort law. Geiger v. Guilford College Community 
Volunteer Firemen’s Ass’n, 668 F. Supp. 492 
(M.D.N.C. 1987). 

The provisions of subsection (e) govern 
in all actions by a plaintiff employee 
against a third party as a matter of North 
Carolina law, even where plaintiff has recov- 
ered workers’ compensation under the workers’ 
compensation laws of another state. Geiger v. 
Guilford College Community Volunteer Fire- 
men’s Ass’n, 668 F. Supp. 492 (M.D.N.C. 1987). 

The doctrine of governmental immunity 
is inapplicable where a defendant alleges a 
municipality’s negligence under subsection (e). 
Jackson v. Howell’s Motor Freight, Inc., 126 
N.C. App. 476, 485 S.E.2d 895 (1997), review 
denied, 347 N.C. 267, 493 S.H.2d 456 (1997). 

Employee of Subcontractor May Main- 
tain Action Against Main Contractor. — An 
employee of a subcontractor is not precluded by 
the Workers’ Compensation Act from maintain- 
ing an action at common law against the main 
contractor for injuries resulting from alleged 
negligence on the part of the main contractor, 
since the action is not against plaintiff's em- 
ployer but against a third person. Cathey v. 
Southeastern Constr. Co., 218: N.C. 525, 11 
S.E.2d 571 (1940); Tipton v. Barge, 243 F.2d 531 
(4th Cir. 1957). See also Sayles v. Loftis, 217 
N.C. 674, 9 S.E.2d 393 (1940). which held a 
principal contractor liable at common law as a 
third person for negligent injuries to employees 
of a subcontractor. And see § 97-19, which 
enlarges the compensation responsibility of a 
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principal contractor to the employees of subcon- 
tractors. 

No Conflict Between Subsection (f)(1)c 
and Former § 28-173. — There is no conflict 
in the language in G.S. 28-173 (see now G.S. 
28A-18-2), which prohibits use of the wrongful 
death recovery to pay a debt of the decedent, 
and the language in subsection (f)(1)c of this 
section, which directs that a portion of the 
recovery be applied to the reimbursement of the 
employer for benefits paid under award of the 
Industrial Commission. Byers v. North Caro- 
lina State Hwy. Comm’n, 3 N.C. App. 139, 164 
S Pe2dessou(1968); tated, 278 IN.C7 229) 166 
S.E.2d 649 (1969). 

The Workers’ Compensation Act does 
not create two causes of action, one for the 
employee’s estate and the other for the em- 
ployer and insurance carrier. The right to bring 
action for damages for wrongful death is con- 
ferred by former G.S. 28-173 (see now G.S. 
28A-18-2). The act merely governs the respec- 
tive rights of the employee’s estate, the em- 
ployer and the insurance carrier to maintain an 
action for damages against third parties. Groce 
v. Rapidair, Inc., 305 F. Supp. 1238 (W.D.N.C. 
1969). 

Verdict to Be for Full Amount of Dam- 
ages. — This section clearly contemplates that 
the action against the third party is to be tried 
on its merits as an action in tort, and that any 
verdict of the jury adverse to the third party is 
to declare the full amount of damages suffered 
by the employee on account of his injury, not- 
withstanding any award of payment of compen- 
sation to him under the provisions of the Work- 
ers’ Compensation Act. Lovette v. Lloyd, 236 
N.C. 663, 73 S.E.2d 886 (1953). 

Trial court did not err in limiting inter- 
est allowed plaintiff to the interest on the 
amount of the jury award as reduced pursuant 
to this section. Absher v. Vannoy-Lankford 
Plumbing Co., 78 N.C. App. 620, 337 S.E.2d 877 
(1985), cert. denied, 316 N.C. 730, 345 S.E.2d 
385 (1986). 

Amount of Judgment. — Giving the stat- 
ute its plain meaning requires the court to read 
the term “judgment” to mean just that, and to 
reject the argument that the court should look 
only at the insurance “proceeds” that a party is 
to receive, as opposed to the entire judgment, in 
determining the applicability of this section. 
Hieb v. Lowery, 121 N.C. App. 33, 464 S.E.2d 
308 (1995), aff’d, 344 N.C. 408, 474 S.E.2d 323 
(1996). 

Appeal from Reduced Award. — Plaintiff 
was not a “party aggrieved” by judgment en- 
tered in superior court reducing her ultimate 
recovery to the difference between jury award 
and workers’ compensation award pursuant to 
this section, so as to permit her appeal from 
such recovery. Absher v. Vannoy-Lankford 
Plumbing Co., 78 N.C. App. 620, 337 S.E.2d 877 
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(1985), cert. denied, 316 N.C. 730, 345 S.E.2d 
385 (1986). 

Evidence of out-of-state worker’s com- 
pensation payments is admissible in actions 
against third parties. Frugard v. Pritchard, 338 
N.C. 508, 450 S.E.2d 744 (1994). 

Interaction with Tort Claims Act. — 
Where the plaintiff was permanently injured 
while working on a silage harvesting machine 
operated by the Department of Correction, and 
he filed a claim with the Industrial Commission 
under the Tort Claims Act, his claim was prop- 
erly dismissed on the grounds that workers’ 
compensation was plaintiff’s exclusive remedy. 
Richardson v. State Dep’t of Cor., 118 N.C. App. 
704, 457 S.E.2d 325, 1995 N.C. App. LEXIS 377 
(1995), cert. granted, 341 N.C. 652, 461 S.E.2d 
772 (1995), aff'd, 345 N.C. 128, 478 S.E.2d 501 
(1996). 

Employers May Not Recover Benefits 
Paid. — The employer was not entitled to a 
lien on the settlement proceeds in order to 
recoup the payments which it made to the 
employee although it was free from culpability 
with respect to the accident in which employee 
was injured. In re Biddix, 138 N.C. App. 500, 
530 S.E.2d 70, 2000 N.C. App. LEXIS 639 
(2000), cert. denied, 352 N.C. 674, 545 S.E.2d 
418 (2000). 

Attorney’s malpractice in failing to 
timely file a third-party tort action was not 
an injury under G.S. 97-2(6) for purposes of an 
employer’s right of subrogation and the em- 
ployer, therefore, had no subrogation rights 
under G.S. 97-10.2(h) with respect to the pro- 
ceeds of the employee’s legal malpractice claim. 
Grant Constr. Co. v. McRae, 146 N.C. App. 370, 
5538 S.E.2d 89, 2001 N.C) App. LEXIS 947 
(2001). 

The superior court’s determination that 
the lien be reduced in its entirety was 
factually supported and a proper, constitutional 
exercise of its discretion. The court made find- 
ings with respect to the extent of the employee’s 
injuries—her ongoing pain and suffering, her 
medical expenses as paid by the employer, her 
compensation for temporary disability, as well 
as the amount of the settlement and the fact 
that the third party tortfeasor had no addi- 
tional assets from which she could recover— 
and concluded that the amount of the settle- 
ment inadequately compensated plaintiff for 
her injuries. In re Biddix, 1388 N.C. App. 500, 
530 S.E.2d 70, 2000 N.C. App. LEXIS 639 
(2000), cert. denied, 352 N.C. 674, 545 S.E.2d 
418 (2000). 

Trial court had jurisdiction to deter- 
mine amount of a workers’ compensation 
lien and to distribute the third party re- 
covery pursuant to this section, where the 
insurer was a “third party” in that plaintiffs 
injury was “caused under circumstances creat- 
ing a lability in some person . . . to pay 
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damages therefor,” and where a settlement, 
albeit contested by the employer, existed be- 
tween plaintiff and the third party, the insurer. 
Levasseur v. Lowery, 139 N.C. App. 235, 533 
S.E.2d 511, 2000 N.C. App. LEXIS 888 (2000), 
cert. denied, in part, 352 N.C. 675, 545 S.E.2d 
426 (2000), aff’d, 353 N.C. 358, 543 $.E.2d 476 
(2001). 

Employers Limited to Recovery of Ben- 
efits Paid. — The full provisions of this section 
reveal a statutory scheme whereby employers 
are limited to recovery of benefits they have 
paid to an employee. M.B. Haynes Corp. v. 
Strand Electro Controls, Inc., 127 N.C. App. 
177, 487 S.%.2d 819° (1997). 

Applied in Sheppard v. Zep Mfg. Co., 114 
N.C. App. 25, 441 S.E.2d 161 (1994); Martinez 
v. Lovette, 121 N.C. App. 712, 468 S.E.2d 251 
(1996); Tise v. Yates Constr. Co., 345 N.C. 456, 
480 S.E.2d 677 (1997); Horton v. Powell Plumb- 
ing & Heating of N.C., Inc., 185 N.C. App. 211, 
519 S.Bi2d 550 (1999). 

Cited in Ray v. French Broad Elec. Member- 
ship Corp., 252 N.C. 380, 113 S.E.2d 806 (1960); 
Young v. Baltimore & O.R.R., 266 N.C. 458, 146 
S.E.2d 441 (1966); Bowen v. Iowa Nat'l Mut. 
Ins. Co., 270_N.C. 486, 155 S.E.2d 238 (1967): 
Thrift v. Trethewey, 272 N.C. 692, 158 S.E.2d 
777 (1968); Warren v. Parks, 31 N.C. App. 609, 
230 S.E.2d 684 (1976); Raines v. Thompson, 62 
N.C. App. 752, 303 S.E.2d 413 (1983); Barrino v. 
Radiator Specialty Co., 315 N.C. 500, 340 
S.E.2d 295 (1986); Higgins v. Simmons, 324 
N.C. 100, 376 S.E.2d 449 (1989); Hieb v. Low- 
ery, 344 N.C. 403, 474 S.E.2d 323 (1996); Tinch 
v. Video Indus. Servs., Inc., 347 N.C. 380, 4938 
S.E.2d 426 (1997); Whaley v. White Consol. 
Indus., Inc., 144 N.C. App. 88, 548 S.E.2d 177, 
2001 N.C. App. LEXIS 333 (2001); Holden v. 
Boone, 153 N.C. App. 254, 569 S.E.2d 711, 2002 
N.C. App. LEXIS 1119 (2002); Austin v. 
Midgett, 159 N.C. App. 416, 583 S.E.2d 405, 
2003 N.C. App. LEXIS 1537 (2003). 


Il. RESPECTIVE LIABILITY OF THIRD 
PARTY, EMPLOYER AND CARRIER. 


Section Governs Rights to Sue Third 
Persons. — This section governs the respec- 
tive rights of the employee, the employer, and 
the employer’s insurance carrier to maintain 
actions for damages against third parties; that 
is, persons other than the employer and those 
conducting his business. Bryant v. Dougherty, 
267 N.C. 545, 148 S.E.2d 548 (1966). 

Third Party Responsible for Total Pecu- 
niary Loss. — The third party whose negli- 
gence caused the death may be held responsible 
for the total pecuniary loss to the estate. Byers 
v. North Carolina State Hwy. Comm’n, 275 N.C. 
229, 166 S.E.2d 649 (1969). 

Action against Third Party Does Not 
Abate upon Making of Award Under the 
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Act. — Where an award is made under the act 
after an action at law has been begun by the 
employee’s representative against the third 
party, such an action does not abate. Phifer v. 
Berry, 202 N.C. 388, 163 S.E. 119 (1932). 

No Cause of Action to Recover Increased 
Insurance Costs. — An employer whose work- 
ers’ compensation insurance premiums have 
risen as the result of an employee’s injury by a 
third party may not maintain a cause of action 
against the third party to recover its increased 
insurance costs. M.B. Haynes Corp. v. Strand 
Electro Controls, Inc., 127 N.C. App. 177, 487 
Srle2de8i19.(1997 ): 

Subsection (j) of this section must be 
read in pari materia with the rest of this 
section, and the legislature intended that the 
procedure for settling a case, as described in 
other parts of this section, be followed when 
settling a matter pursuant to subsection (J). 
Pollard v. Smith, 324 N.C. 424, 378 S.E.2d 771 
(1989). 

As the employer is not a joint tortfeasor, 
and thus an acceptance of an award against 
said employer for compensation would not dis- 
charge a third person whose negligence had 
contributed to the injury or death of the em- 
ployee. Betts v. Southern Ry., 71 F.2d 787 (4th 
Cir. 1934). 

Where deceased is killed as a result of the 
concurring negligence of his employer and a 
third party, the employer is not a joint 
tortfeasor who may be made a party defendant 
at the instance of the negligent third party. 
Brown v. Southern Ry., 202 N.C. 256, 162 S.E. 
613 (1932); Essick v. City of Lexington, 232 
N.C. 200, 60 S.E.2d 106 (1950). 

Nor May Third Person Hold Employer 
for Contribution or Indemnity. — Third 
party, who was sued for damages for negli- 
gently inflicting a compensable injury upon an 
employee, could not hold the employer liable for 
contribution under the statute embodied in 
former G.S. 1-240 (see now G.S. 1B-1) or for 
indemnity under the doctrine of primary and 
secondary liability, even when the injury was 
the result of the joint or concurrent negligence 
of the employer and the third person. Lovette v. 
Lloyd, 236 N.C. 663, 73 S.E.2d 886 (1953); 
Johnson v. United States, 133 F. Supp. 613 
(H.D.N.C. 1955). 

Since it relieves the employer of lability to 
his injured employee as a tortfeasor, the Work- 
ers’ Compensation Act abrogates both the stat- 
utory right of a negligent third party to claim 
contribution from a negligent employer in 
equal fault, and the common-law right of a 
passively negligent third party to demand in- 
demnity from an actively negligent employer. 
And this construction of the act is not invali- 
dated by the mere circumstance that such con- 
struction may occasion hardship or injustice to 
a passively negligent third party. Hunsucker v. 
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High Point Bending & Chair Co., 237 N.C. 559, 
75 S.E.2d 768 (1953). 

Unless There Is Express Contract of In- 
demnity Between Third Person and Em- 
ployer. — If there is an express contract of 
indemnity between third party and employer 
providing against loss to third party arising 
from the negligence of the employer, the third 
party if sued for damages by the employee may 
bring in the employer for contribution or in- 
demnity. Johnson v. United States, 133 F. Supp. 
613 (E.D.N.C. 1955). 

The Workers’ Compensation Act provides 
that a third party shall have no right (other 
than to assert the joint or concurring negli- 
gence of the employer) “by way of contribution 
or otherwise against the employer, except any 
right which may exist by reason of an express 
contract of indemnity between the employer 
and the third party, which was entered into 
prior to the injury to the employee.” Gibbs v. 
Carolina Power & Light Co., 265 N.C. 459, 144 
S.E.2d 393 (1965). 

This section recognizes the right of third 
parties to provide by contract with employers 
for indemnity against liability to employees for 
the consequences of their negligence and to 
enforce the contracts. Gibbs v. Carolina Power 
& Light Co., 265 N.C. 459, 144 S.E.2d 393 
(1965). 

Rights and Liabilities of Third Person 
Not Affected. — The insurance carrier who 
has paid compensation to an injured employee 
for which the employer was liable under this 
Chapter may maintain an action against a 
third person upon allegations that the negli- 
gence of such third person caused the injury, 
but the rights and liabilities of such third 
person are in nowise affected by the Chapter. 
Hinson v. Davis, 220 N.C. 380, 17 S.E.2d 348 
(1941). 

But This Act Does Reduce Tort Liability 
of Passively Negligent Third Person. — 
There is no substance in the proposition that 
the North Carolina Workers’ Compensation Act 
confers no right whatever upon the passively 
negligent third party. It reduces his liability in 
tort for the injury to the employee by the 
amount of the workers’ compensation received 
by the employee from the actively negligent 
employer or his insurance carrier. Hunsucker v. 
High Point Bending & Chair Co., 237 N.C. 559, 
Toro Hi2d 1631953). 

As to the liability of insurance carrier of 
employer as third party, see Smith v. Liberty 
Mut. Ins. Co., 449 F. Supp. 928 (M.D.N.C. 
1978), aff'd, 598 F.2d 616 (4th Cir. 1979). 

Industrial Commission Has Exclusive 
Original Jurisdiction to Determine Right 
to Subrogation. — The Declaratory Judg- 
ment Act may not be used to determine 
whether or not the employer’s insurance carrier 
is entitled to the right of subrogation against 


127 


§97-10.2 


the funds received from the _ third-party 
tortfeasor, under the provisions of this section, 
since the Industrial Commission has the exclu- 
sive original jurisdiction to determine the ques- 
tion. Cox v. Pitt County Transp. Co., 259 N.C. 
38, 129 S.E.2d 589 (1963). 

This statutory provision does not pro- 
vide for a direct action against the negli- 
gent employer nor does it allow for the recov- 
ery of direct damages from the employer. 
Jackson v. Howell’s Motor Freight, Inc., 126 
N.C. App. 476, 485 S.E.2d 895 (1997), review 
denied, 347 N.C. 267, 493 S.E.2d 456 (1997). 

The doctrine of governmental immunity 
is inapplicable where a defendant alleges a 
municipality's negligence under subsection (e). 
Jackson v. Howell’s Motor Freight, Inc., 126 
N.C. App. 476, 485 S.E.2d 895 (1997), review 
denied, 347 N.C. 267, 493 S.E.2d 456 (1997). 

Evidence of out-of-state worker’s com- 
pensation payments is admissible in ac- 
tions against third parties. Frugard v. Prit- 
chard, 338 N.C. 508, 450 S.E.2d 744 (1994). 

Effect of Contributory Negligence of In- 
jured Employee. — The contributory negli- 
gence of the injured employee cannot be made 
the basis of an independent plea in bar of the 
right of the employer to recover over against 
the original and = primary’ wrongdoer. 
Poindexter v. Johnson Motor Lines, 235 N.C. 
286, 69 Siii2d 495: (1952): 

Any alleged negligence of such employee who 
has received, or whose estate has received, 
compensation from the employer under the act, 
must be pleaded, if at all, as a bar to the whole 
action, without reference to any rights of the 
employer to share in the recovery. Poindexter v. 
Johnson Motor Lines, 235 N.C. 286, 69 S.E.2d 
495 (1952). 

Contributory negligence of the injured em- 
ployee constitutes a complete defense to an 
action against a third-person tortfeasor, and 
may be pleaded and proved by such third per- 
son irrespective of whether the action is insti- 
tuted by the employer, the insurance carrier, or 
the employee. Lovette v. Lloyd, 236 N.C. 663, 73 
S.E.2d 886 (1953). 

Effect of Compromise and Settlement by 
Widow with Employer in Her Capacity as 
Administratrix. — The widow of a deceased 
employee, in her capacity as administratrix, 
executed a compromise and settlement with the 
employer on a common-law claim for wrongful 
death under the mistaken belief that the Work- 
ers’ Compensation Act was not applicable. It 
was held that the compromise and settlement 
barred the widow in her capacity as a depen- 
dent from recovery under the act. McGill v. 
Bison Fast Freight, Inc., 245 N.C. 469, 96 
S.E.2d 438 (1957). 

But the compromise and settlement did not 
bar claim under the act of the deceased’s child 
under 18 years of age without guardian, since 
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the administratrix had no authority to act for 
the dependent child except in respect of claims 
or causes of action vested in the administratrix 
as such. However, the child’s recovery under 
the act should be diminished to the extent of 
the benefits ultimately received by the child 
from the compromise and settlement. McGill v. 
Bison Fast Freight, Inc., 245 N.C. 469, 96 
S.B:2d) 4388 (1957). 

Allegations Failing to Show Contract by 
Employer and Carrier Not to Sue. — An 
action was instituted by the administrator of a 
deceased employee against a_ third-party 
tortfeasor. Compensation had been paid for the 
employee’s death under the Workers’ Compen- 
sation Act. Defendant alleged in its answer that 
in the collision causing the death of plaintiff’s 
intestate, other persons were killed or injured, 
that the other actions growing out of the colli- 
sion were compromised, and that in the settle- 
ment defendant made a substantial contribu- 
tion upon the assurance of the attorneys for the 
employer and insurance carrier that they 
would recommend that this action not be insti- 
tuted. It was held that the allegations failed to 
show a contract by the employer or the insur- 
ance carrier not to sue, or that the attorneys did 
not make the promised recommendation in 
good faith; and the allegations were properly 
stricken upon motion in the administrator’s 
action. Penny v. Stone, 228 N.C. 295, 45 S.E.2d 
362 (1947). 

Employer is not relieved of liability by 
insurer’s insolvency after recovery 
against third person. Roberts v. City Ice & 
Fuel Co., 210 N.C. 17, 185 S.E. 488 (1936). 

Effect of Contributory Negligence of 
Employer. — When the employee or his estate 
has been satisfied, and the employer seeks to 
recover the amount paid by him from a third 
party, such third party may raise as a defense 
that the employer’s negligence caused the em- 
ployee’s death. Leonard v. Johns-Manville Sales 
Corp., 309 N.C. 91, 305 S.E.2d 528 (1983). 

If the defense of contributory negligence of 
the employer was not recognized, an employer 
could by his own negligence participate in the 
killing or injuring of the worker, pay for it, and 
then wash his hands of his own wrong, merely 
because he brought a suit against a third party 
who also contributed to the injury or death. 
Leonard v. Johns-Manville Sales Corp., 309 
N.C. 91, 305 S.E.2d 528 (1983). 

The lability of an automobile insurer, 
who was also the workers’ compensation 
carrier, for underinsured motorist bene- 
fits had to be reduced by the amount of 
workers’ compensation benefits after reduction 
of the amount received from the tort-feasor’s 
liability insurer. Manning v. Fletcher, 102 N.C. 
App. 392, 402 S.E.2d 648 (1991), aff’d, 331 N.C. 
114, 413 S.E.2d 798 (1992). 

The mandatory nature of workers’ com- 
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pensation insurance carrier’s lien on a re- 
covery from the third-party tort-feasor is not 
altered by the discretionary authority of the 
trial judge to apportion the recovery between 
the employee and the insurance carrier, if that 
recovery is inadequate to satisfy the insurance 
carrier’s lien. Manning v. Fletcher, 102 N.C. 
App. 392, 402 S.E.2d 648 (1991), aff’d, 331 N.C. 
MA AT 3rS.e2del 98°( 1992): 

The workers’ compensation carrier for 
plaintiffs had a subrogation lien on the 
uninsured motorist policy proceeds paid to 
plaintiff employee who was injured in an auto- 
mobile accident occurring while within the 
scope of employment. Bailey v. Nationwide 
Mut. Ins. Co., 112 N.C. App. 47, 434 S.E.2d 625 
(1993), overruled on other grounds, McMillian 
vy. North Carolina Farm Bureau Mut. Ins. Co., 
Sa N. ©, 560, 495 S.E.2d 352 (1993). 


III. PARTIES AND PROCEDURE. 


This section provides a negligent defen- 
dant with recourse against an also negli- 
gent employer by allowing defendant to: (1) 
allege that the employer’s negligence concurred 
in producing plaintiff’s injury and, (2) seek a 
reduction in damages as provided in the stat- 
ute. Jackson v. Howell’s Motor Freight, Inc., 
126 N.C. App. 476, 485 S.E.2d 895 (1997), 
review denied, 347 N.C. 267, 493 S.H.2d 456 
GLOO7): 

Action Prosecuted in Behalf of Any Per- 
son Entitled to Share in Recovery. — A 
necessary implication of the statutory require- 
ment respecting the disbursement of the recov- 
ery is that the action against the third party is 
prosecuted in behalf of any person entitled to 
claim a share in the recovery, regardless of 
whether he is a party to the action. Lovette v. 
Lloyd, 236 N.C. 663, 73 S.E.2d 886 (1953). 

Ownership of Policy Irrelevant. — Under 
this section the distinction between an 
underinsured motorist policy purchased by the 
employee and one covering the employee but 
purchased by his spouse while a resident of the 
same household is unimportant. Creed v. R.G. 
Swaim & Son, 123 N.C. App. 124, 472 S.E.2d 
21381996). 

Jurisdiction Over Subrogation Claim. — 
In a workers’ compensation appeal, the North 
Carolina Industrial Commission did not err in 
denying a motion by a successor employer and a 
successor insurer to withdraw or to stay the 
effect of an award to the employee because a 
final award had not yet been entered in the 
matter due to the appeal, and thus, the Com- 
mission did not have jurisdiction over a subro- 
gation claim pursuant to G.S. 97-10.2(f)(1). 
Childress v. Fluor Daniel. Inc., 162 N.C. App. 
524, 590 S.E.2d 893, 2004 N.C. App. LEXIS 185 
(2004). 

Joinder of Employer or Carrier in Ac- 
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tion Against Third Person. — Whether the 
employer or insurance carrier who has paid 
compensation may proceed in the action which 
has been instituted against a third person by 
an injured employee or his personal represen- 
tative, or must institute a new and independent 
action, is a question of procedure, and under 
the law of this State it is proper to proceed in 
the action which has been instituted. Betts v. 
Southern Ry., 71 F.2d 787 (4th Cir. 1934). 

Employer’s Third Party Negligence 
Claim Time-Barred. — In the employer and 
employee’s third party negligence claim against 
the general contractor and _ subcontractor, 
where the requirements of G.S. 97-10.2(c) were 
not met, as the employee and employer did not 
settle with the general contractor or subcon- 
tractor within 12 months of the employee’s 
injuries, and the employer did not file a written 
admission of liability with the industrial com- 
mission, under G.S. 97-10.2(b), the employee 
had the sole right to proceed after the employer 
did not file suit within 12 months of the inju- 
ries. Blair Concrete Servs., Inc. v. Van-Allen 
Steel Co., 152 N.C. App. 215, 566 S.E.2d 766, 
2002 N.C. App. LEXIS 869 (2002). 

As to appealability of order joining em- 
ployer and insurance carrier, see Lovette v. 
Lloyd, 236 N.C. 663, 73 S.E.2d 886 (1953). 

Defendant Not Entitled to Joinder of 
Employer and Insurance Carrier. — In an 
action instituted by the employee against the 
third person tortfeasor, defendant was not en- 
titled to the joinder of the employer and the 
insurance carrier. Lovette v. Lloyd, 236 N.C. 
663, 73 S.E.2d 886 (1953). 

Employer Cannot Be Made Party Defen- 
dant. — The remedy under the act is exclusive, 
and an employer is relieved of all further liabil- 
ity for injury to or death of an employee, and 
where the administrator of a deceased em- 
ployee brings an action against third persons 
for the employee’s wrongful death, the motion 
of the defendants that the deceased’s employer 
be made a party as a joint tortfeasor with them 
should be denied. Brown v. Southern Ry., 202 
N.C. 256, 162 S.E. 613 (1932). 

Court May Not Join Unnecessary Addi- 
tional Parties. — Where the plaintiff is the 
party authorized by this section to maintain the 
action against the tortfeasor, he is entitled to 
prosecute same to final judgment, and the court 
may not interfere with this privilege by the 
joinder of wholly unnecessary additional par- 
ties. Lovette v. Lloyd, 236 N.C. 663, 73 S.E.2d 
886 (1953). 

Employee is to have the exclusive privilege to 
prosecute his action to a final conclusion with- 
out the presence of either the employer or the 
insurance carrier unless extraordinary circum- 
stances require their joinder. Gibbs v. Carolina 
Power & Light Co., 265 N.C. 459, 144 S.E.2d 
393 (1965). 
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An action by an employee against a third 
party shall not be encumbered by including as 
parties, plaintiff or defendant, the employer or 
insurance carrier, nor by bringing in irrelevant 
causes of action. Gibbs v. Carolina Power & 
Light Co., 265 N.C. 459, 144 S.E.2d 393 (1965). 

Employer’s Right of Subrogation Not 
Forfeited by Failure to Participate in Trial 
and Appeal of Wrongful Death Action. — 
Employer, by its failure to participate in the 
trial and appeal of a wrongful death action 
brought by the administratrix of the estate of 
the deceased employee, did not forfeit its sub- 
rogation right to be reimbursed out of the 
recovery from the third party whose negligence 
caused the death, since, the suit having been 
brought within one year from the employee’s 
death, his personal representative had exclu- 
sive control of the proceedings against the neg- 
ligent third party. Byers v. North Carolina 
State Hwy. Comm’n, 275 N.C. 229, 166 S.E.2d 
649 (1969). 

As to employee filing counterclaim in 
action by third person, see Rowe v. Rowe- 
Coward Co., 208 N.C. 484, 181 S.E. 254 (1935). 

Action by Insurance Carrier Instituted 
After Action by Employee. — Where it ap- 
peared that an injured employee’s action 
against third-person tortfeasor was instituted 
prior to the institution of an action by the 
compensation insurance carrier against the 
tortfeasor, defendant’s plea in abatement in the 
employee’s action on the ground of the pen- 
dency of a prior action could not be sustained. 
Thompson v. Virginia & C.S.R.R., 216 N.C. 554, 
6 S.E.2d 38 (1939), commented on in 18 N.C.L. 
Rev. 375 (1940). 

Recovery by Employee’s Administrator 
Bars Action by Employer or Carrier. — 
Where the employee’s administrator has recov- 
ered and collected a judgment at law against 
third persons for the employee’s death, the 
employer and carrier cannot, in their own 
name, sue the defendants under the subroga- 
tion provisions of this section. Suits for wrong- 
ful death must be brought in the name of the 
personal representative, and the employee’s 
administrator having collected, there remains 
no cause to which the employer or carrier can 
be subrogated. Whitehead & Anderson, Inc. v. 
Branch, 220 N.C. 507, 17 S.E:2d'637 (1941). 

Action Not Governed by Code of Civil 
Procedure. — An action in behalf of an injured 
employee against a third-person tortfeasor is 
governed by this section and not by the Code of 
Civil Procedure. Lovette v. Lloyd, 236 N.C. 663, 
73 S.E.2d 886 (1953). 

Insofar as the provisions of this section are in 
conflict with or supersede any of the rules of 
civil procedure, an action against a third party 
by an employee or employer to recover for 
injury to employee caused by the alleged negli- 
gence of the third party is governed by the 
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provisions of the act and not by the Code of 
Civil Procedure. Gibbs v. Carolina Power & 
Light Co., 265 N.C, 459, 144 S.E.2d 393 (1965). 

As to action for wrongful death against 
third person, see Betts v. Southern Ry., 71 
F.2d 787 (4th Cir. 1934); Mack v. Marshall Field 
& Co., 217 N.C. 55, 6 S.E.2d 889 (1940); Sayles 
v. Loftis, 217 N.C. 674, 9 S.E.2d 393 (1940); 
Taylor v. Hunt, 245 UN(C; 202,)-95%S:i 2d 339 
(1956). 

For cases holding that evidence of com- 
pensation payments was inadmissible in 
action by employee against third party, 
decided prior to the 1983 amendment to this 
section, see Penny v. Stone, 228 N.C. 295, 45 
S.E.2d 362 (1947); Lovette v. Lloyd, 236 N.C. 
663, 73 S.E.2d 886 (1953); Redding v. Braddy, 
258 N.C. 154, 128 S.E.2d 147 (1962); Spivey v. 
Babcock & Wilcox Co., 264 N.C. 387, 141 S.E.2d 
808 (1965); Lewis v. Barnhill, 267 N.C. 457, 148 
S.E.2d 536 (1966). 

Right of Employer and Carrier to Trial 
by Jury — Preserved by Subsection (e). — 
Subsection (e) of this section preserves the 
employer/carrier’s right to trial by jury, provid- 
ing that it has been demanded by a party in the 
pleadings and not waived by all the parties. 
Williams v. International Paper Co., 89 N.C. 
App. 256, 365 S.E.2d 724 (1988), modified on 
other grounds, 324 N.C. 567, 380 S.E.2d 510 
(1989). 

Same — Effect of Settlement of Claim 
Against Third Parties. — In enacting subsec- 
tion (j) of this section, the legislature did not 
contemplate and intend to deprive the employ- 
er/carrier of its right to trial by jury by virtue of 
the settlement of the plaintiff’s claim against 
third party defendants. Williams v. Interna- 
tional Paper Co., 89 N.C. App. 256, 365 S.E.2d 
724 (1988), modified on other grounds, 324 N.C. 
567, 380 S.E.2d 510 (1989). 

Under G.S. 1A-1, Rule 38(d), absent a show- 
ing that employer/carrier consented to elimina- 
tion of requested jury trial on the issue of 
employer negligence, it could not be deemed 
waived. Although the two original parties to the 
action had reached a settlement, there still 
remained the issue of employer negligence to be 
determined. Williams v. International Paper 
Co., 89 N.C. App. 256, 365 S.E.2d 724 (1988), 
modified on other grounds, 324 N.C. 567, 380 
S.E.2d 510 (1989). 

Subsection (j) must be read in pari ma- 
teria with the rest of this section; other 
parts of the section provide a procedure for 
settling a case and the legislature did not 
intend this procedure to be ignored when set- 
tling a case pursuant to subsection (j). Pollard v. 
Smith, 324 N.C. 424, 378 S.E.2d 771 (1989). 

Settlement reached by employee and 
third parties without the written consent 
of employer was void since employer did not 
give its written consent to the settlement be- 
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tween employee and the third parties; subsec- 
tion (j) of this section does not supersede sub- 
section (h) of this section and subsection (j) 
should be read in pari materia with the other 
provisions of the statute. Williams ex rel. 
Heidgerd v. International Paper Co., 324 N.C. 
567, 380 S.E.2d 510 (1989). 

A trial court’s reduction of a workers’ 
compensation subrogation lien was erro- 
neous because the trial court based its juris- 
diction upon a contingent settlement agree- 
ment containing an unfulfilled condition 
precedent; G.S. 97-10.2(j) only permits a supe- 
rior court to adjust the amount of a subrogation 
lien if the agreement between the parties has 
been finalized so that only performance of the 
agreement is necessary to bind the parties. Ales 
view PAsilioving Co!;163°N:C. App. 350, 593 
S.E.2d 453, 2004 N.C. App. LEXIS 369 (2004). 

Trial court erred in concluding that em- 
ployer did not have a lien on UIM benefits 
recovered by plaintiff from insurer; plaintiff's 
private settlement with the insurer, which al- 
lowed the insurance carrier to reduce the arbi- 
tration award by the amount of the employer’s 
workers’ compensation lien, did not extinguish 
his employer’s workers’ compensation lien, and 
the trial court was obligated to make findings 
and conclusions in support of its reasoned dis- 
bursement choice to provide meaningful review 
on appeal. Levasseur v. Lowery, 139 N.C. App. 
235, 533 S.E.2d 511, 2000 N.C. App. LEXIS 888 
(2000), cert. denied, in part, 352 N.C. 675, 545 
S.E.2d 426 (2000), aff'd, 353 N.C. 358, 543 
S.E.2d 476 (2001). 

The workers’ compensation benefits re- 
ceived by plaintiff under Virginia’s Work- 
ers’ Compensation Act should have been al- 
lowed into evidence pursuant to subsection (e) 
in plaintiff’s third party personal injury action. 
Frugard v. Pritchard, 112 N.C. App. 84, 434 
S.E.2d 620 (1993), rev’d on other grounds, 338 
N.C. 508, 450 S.E.2d 744 (1994), cert. granted, 
335 N.C. 554, 441 S.E.2d 113 (1994). 

Employer Entitled to Jury Trial. — In a 
tort action brought by an injured employee 
against third parties who alleged that the em- 
ployer was jointly and concurrently liable for 
the employee’s injuries, the employer was enti- 
tled to a jury trial on the issue of employer 
negligence under subsection (e) of this section; 
there had been no showing that the employer 
consented to a waiver or withdrawal of the 
initial demand by third parties and employee 
for ajury trial since the settlement between the 
employee and third parties, to which the em- 
ployer was not a party, neither extinguished 
the employer’s right to trial by jury nor did it 
settle the issue of the employer’s negligence. 
Williams ex rel. Heidgerd v. International Pa- 
per Co., 324 N.C. 567, 380 S.E.2d 510 (1989). 

Defendants Waived Entitlement to Lien. 
— Where by the explicit terms of an agreement 
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between plaintiff and third party tortfeasor — 
to the making of which defendants stipulated 
their consent — lifetime monthly payments 
from third party to plaintiff were plainly pro- 
ceeds of the structured settlement reached in 
that third party action, and federal district 
court, after reviewing the settlement agree- 
ment and hearing extensive argument from all 
parties, including counsel for defendants’ em- 
ployer and insurer, found that defendants had 
agreed to waive any lien which they had as to 
the proceeds from this settlement and recovery, 
the facts fully supported the commission’s de- 
termination that defendants, by virtue of their 
waiver, were not entitled to a lien in the life- 
time monthly payments due plaintiff from the 
third party action. Turner v. CECO Corp., 98 
N.C. App. 366, 390 S.E.2d 685 (1990). 

Retroactive Application. — The trial 
court’s application of the amended version of 
this section deprived employer and insurer of 
vested rights under hen and, thus, was uncon- 
stitutionally retroactive. Fogleman v. D & J 
Equip. Rental, Inc., 111 N.C. App. 228, 431 
S.E.2d 849, cert. denied, 335 N.C. 172, 436 
5.H.2d 374 (1993). 

Trial court’s order eliminating an insur- 
ance carrier’s workers’ compensation lien 
in the proceeds from the decedent’s wife’s 
negligence action against a railway com- 
pany was vacated where the wife and railway 
company had settled the negligence claim con- 
tingent on the elimination of the lien and, as a 
result, the settlement was not final under the 
appellate court’s prior judicial precedent. Wilk- 
erson v. Norfolk S. Ry., — N.C. App. —, 606 
S.E.2d 187, 2004 N.C. App. LEXIS 2321 (2004). 


IV. DISBURSEMENT OF PROCEEDS. 


Constitutionality of Subdivision (f)(2). 
— The provision in subdivision (f)(2) of this 
section, which directs that the attorney fee 
incurred by the party who effects recovery 
against a third- party tortfeasor be apportioned 
between and paid by the employee and em- 
ployer in proportion to the amount which each 
receives from the recovery, is constitutional. It 
does not unjustifiably impair the freedom of the 
employer and its carrier to negotiate a contract 
on their own for representation by attorneys of 
their choice in the prosecution and settlement 
of their subrogation rights against a third- 
party tortfeasor. Hogan v. Johnson Motor Lines, 
38 N.C. App. 288, 248 S.E.2d 61 (1978), cert. 
denied, 296 N.C. 411, 251 S.E.2d 469 (1979). 

Legislative Intent. — It is clear from the 
provisions of subsection (j) that it was and is 
the intent of the legislature that non-negligent 
employers are to be reimbursed for those 
amounts they pay to employees who are injured 
by the negligence of third parties, and that 
employees are not intended to receive double 
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recoveries. Johnson v. Southern Indus. Con- 
structors, Inc:, 347 N.C. 530, 495 S.E.2d 356 
(1998). 

Evidence of Liability Insurance. — In 
suit regarding automobile accident, evidence of 
defendant’s liability insurance coverage should 
not have been introduced just because evidence 
of plaintiff’s recovery in workers’ compensation 
was introduced pursuant to subsection (e). 
Anderson v. Hollifield, 123 N.C. App. 426, 473 
S.E.2d 399 (1996), rev’d on other grounds, 345 
N.C. 480, 480 S.E.2d 661 (1997). 

Coverage by Same Entity Not Required. 
— In order to have amounts payable under 
underinsured motorist coverage reduced by 
amounts paid under workers’ compensation 
coverage, G.S. 20-279.21(e) does not require 
that the same entity provide both coverages. 
Brantley v. Starling, 336 N.C. 567, 444 S.E.2d 
170 (1994). 

Jurisdiction over Distribution with 
Court or Commission. — Under this section, 
the distribution of proceeds received from a 
tortfeasor between an injured employee and an 
employer entitled to reimbursement can be 
decided in some instances by either the Indus- 
trial Commission or the trial court. Buckner v. 
City of Asheville, 113 N.C. App. 354, 438 S.E.2d 
467, cert. denied, 336 N.C. 602, 447 S.E.2d 385 
(1994). 

The Industrial Commission, not the su- 
perior court, had exclusive jurisdiction 
over distribution of the proceeds recovered from 
third party tortfeasor where third party judg- 
ment exceeded the subrogation claim of the 
worker’s compensation insurance carrier even 
if the actual proceeds of the judgment were 
insufficient to compensate the subrogation 
claim. Hieb v. Howell’s Child Care Ctr., Inc., 
123 N.C. App. 61, 472 S.E.2d 208 (1996). 

Although the Industrial Commission, not the 
superior court, had exclusive jurisdiction to 
disburse third party proceeds, the Commission 
did not have the authority to stay a superior 
court order, even if the order was in error. Hieb 
v. Howell’s Child Care Ctr., Inc., 123 N.C. App. 
61, 472 S.E.2d 208 (1996). 

Where there had been no settlement, nor had 
a judgment been obtained, which was insuffi- 
cient to compensate the subrogation claim of 
workers’ compensation insurance carrier, the 
trial court lacked authority to direct disburse- 
ment of judgment proceeds under this section 
and the case would be remanded to the Indus- 
trial Commission. Hieb v. Lowery, 134 N.C. 
App. 1, 516 S.E.2d 621 (1999). 

Subdivision (f)(1)(c) Construed in Pari 
Materia with § 97-25. — Subdivision (f)(1)(c) 
and § 97-25 relate to the same subject matter 
and must be construed in pari materia. Roberts 
v. ABR Assocs., 101 N.C. App. 135, 398 S.E.2d 
917 (1990). 

The distribution of any recovery is a 
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matter for the Industrial Commission un- 
der subsection (f) of this section. Spivey v. 
Babcock & Wilcox Co., 264 N.C. 387, 141 S.E.2d 
808 (1965); Byers v. North Carolina State Hwy. 
Comm’n, 275 N.C. 229, 166 S.E.2d 649 (1969). 

Limitation on Commission; Authority. — 
The authority of the Industrial Commission to 
distribute the proceeds of the employer-em- 
ployee settlement with the tortfeasor is gov- 
erned by subsection (f) which does not have the 
authority to make a distribution pursuant to 
subsection (j). Buckner v. City of Asheville, 113 
N.C. App. 354, 438 S.E.2d 467, cert. denied, 336 
N.C. 602, 447 S.E.2d 385 (1994). 

Findings of Fact Required to Be Made 
by Commission. — The commission must 
make findings of fact regarding the benefits 
provided for the treatment of an injured em- 
ployee for which an employer is entitled to 
reimbursement. Buckner v. City of Asheville, 
113 N.C. App. 354, 438 S.E.2d 467, cert. denied, 
336 N.C. 602, 447 S.E.2d 385 (1994). 

Subsection (f) provides adequate pro- 
tection against double recovery by the in- 
jured employee on account of aggravation of his 
original injury through the physician’s negli- 
gence. Bryant v. Dougherty, 267 N.C. 545, 148 
S.E.2d 548 (1966). 

Reimbursement Under Subdivision 
(f)(1)(c). — The party claiming a right to 
reimbursement under subsection (f)(1)(c), 1.e., 
the employer or its insurance carrier, must 
show, pursuant to G.S. 97-25, (1) that the 
treatment provided was in the form of medical 
treatment, surgical treatment, hospital treat- 
ment, nursing services, medicines, sick travel, 
rehabilitation services, or other treatment in- 
cluding medical and surgical supplies, and (2) 
that the treatment provided was reasonably 
required for at least one of three purposes, 
namely, to effect a cure, give relief, or lessen the 
period of the plaintiff’s disability. Roberts v. 
ABR Assocs., 101 N.C. App. 135, 398 S.E.2d 917 
(1990). 

Proceeds of any settlement or judgment 
must be disbursed according to the provi- 
sions of the act. Cox v. Pitt County Transp. 
Co., 259 N.C. 38, 129 S.E.2d 589 (1963); Byers 
v. North Carolina State Hwy. Comm'n, 3 N.C. 
App. 139, 164 8.E.2d 535 (1968), aff’d, 275 N.C. 
229, 166 S.E.2d 649 (1969). 

Since the passage of the Workers’ Compensa- 
tion Act, the Supreme Court has held that 
recovery from a responsible third party must be 
distributed by the Industrial Commission ac- 
cording to the order of priority set out in the 
act. Byers v. North Carolina State Hwy. 
Comm’n, 275 N.C. 229, 166 S.E.2d 649 (1969). 

Recovery by Employer’ of § His 
Underinsured Motorist Benefits. — The 
employer’s underinsured motorist benefits re- 
ceived in an action against the tortfeasor are 
subject to a subrogation claim by an employer 
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who has paid workers’ compensation benefits to 
its employee. Buckner v. City of Asheville, 113 
N.C. App. 354, 438 S.E.2d 467, cert. denied, 336 
N.C. 602, 447 S.E.2d 385 (1994). 

Recovery by Personal Representative. 
— The net recovery from the responsible third 
party (except that which must be returned to 
the subrogee for its outlay) goes to the personal 
representative under subsection (f)(1)d. Byers 
y. North Carolina State Hwy. Comm'n, 275 N.C. 
229, 166 S.E.2d 649 (1969). 

For case where petitioners, who were not the 
administrators, lacked standing to appeal In- 
dustrial Commission’s order of distribution, see 
Montgomery v. Bryant Supply Co., 91 N.C. App. 
734, 373 S.E.2d 299 (1988), cert. denied, 324 
NGe243 3877S. Ee2d 755 (1989). 

Employer’s Lien Against Settlement. — 
Subsection (j) permits a party to have a supe- 
rior court judge determine the subrogation 
amount that an employer is entitled to in the 
event that a settlement has been agreed upon 
by the employee and the third party and the 
judge shall determine the amount, if any, of the 
employer’s lien. United States Fid. & Guar. Co. 
y. Johnson, 128 N.C. App. 520, 495 S.E.2d 388 
@.998): 

Amounts Paid as Compensation Consti- 
tute a Lien on Wrongful Death Action Re- 
covery. — Under the provisions of this section, 
the amounts paid by an employer and the 
employer’s insurance carrier as compensation 
or other benefits to a decedent under the Work- 
ers’ Compensation Act for disability, disfigure- 
ment, or death caused under circumstances 
creating a liability in some person other than 
the employer to pay damages therefor consti- 
tute a lien on the amount recovered in a wrong- 
ful death action; and this is a lawful claim 
against the estate. Long v. Coble, 11 N.C. App. 
624, 182 S.E.2d 234, cert. denied, 279 N.C. 395, 
183 S.E.2d 246 (1971). 

In order to adjust the amount of a lien 
upon a recovery against a third party 
agreed to in a workers’ compensation claim 
settlement approved by the Industrial Commis- 
sion, the parties must apply to the commission 
under G.S. 97-17; a party may not use G.S. 
97-10.2(j) to avoid a duly executed and commis- 
sion-approved settlement agreement, and a 
trial court has no jurisdiction to adjust a lien 
amount agreed upon in such an agreement. 
Holden v. Boone, 153 N.C. App. 254, 569 S.E.2d 
711, 2002 N.C. App. LEXIS 1119 (2002). 

General language of G.S. 97-10.2Q) is clear 
and unambiguous, granting a trial judge au- 
thority to use its discretion in adjusting a 
workers’ compensation lien amount, even if the 
result is a double recovery for the plaintiff. 
Holden v. Boone, 153 N.C. App. 254, 569 S.B.2d 
711, 2002 N.C. App. LEXIS 1119 (2002). 

Lien on Underinsured Motorist Benefits. 
— Industrial Commission properly concluded 
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that workers’ compensation carrier had a lien 
on the proceeds of plaintiff’s underinsured mo- 
torist benefits. Creed v. R.G. Swaim & Son, 123 
N.C. App. 124, 472 S.E.2d 213 (1996). 

Amounts Obtained “by Settlement with, 
Judgment,” etc. — Cash payment and value 
of remainder interest in real estate conveyed to 
widow for the death of her husband-employee 
by shooting constitute amounts obtained by her 
“by settlement with, judgment against, or oth- 
erwise” from the third party tortfeasor by rea- 
son of her husband’s death so as to subject such 
amounts to the disbursement authority of the 
Industrial Commission under subsection (f). 
Nivens v. Firestone Tire & Rubber Co., 24 N.C. 
App. 473, 211 S.E.2d 505, cert. denied, 286 N.C. 
U2302 Vato Zoe 2201975): 

Authority to Order Employer to Pay At- 
torney’s Fees. — This section does not confer 
any authority upon the district court to order 
an employer to pay attorney's fees. This action 
is within the exclusive province of the Indus- 
trial Commission. Westmoreland v. Safe Bus, 
Inc., 20 N.C. App. 632, 202 S.E.2d 605 (1974). 

Illegal Agreement Between Employee’s 
Dependents and Employer for Distribu- 
tion of Recovery. — In an action by the 
administrator of a deceased employee against 
the third-party tortfeasor, allegations in defen- 
dant’s answer of an illegal agreement between 
the dependents and the employer for the distri- 
bution of the fund are properly stricken on 
motion, since the administrator is an official of 
the court under duty to make disbursement of 
any recovery in conformity with statute, and 
could not be bound by the terms of the agree- 
ment alleged. Penny v. Stone, 228 N.C. 295, 45 
9.E.2d 362 (1947). 

Attorney’s Fees Improperly Disbursed. 
— Trial court properly ruled that any determi- 
nation with respect to the payment of counsel 
fees in a workers’ compensation lien case must 
be made by the Industrial Commission and that 
court’s disbursement of attorney’s fees had 
therefore not been proper. Hieb v. Lowery, 134 
N.C. App. 1, 516 S.E.2d 621 (1999). 

Employer’s insurance company can be 
subrogated for the amount of workers’ com- 
pensation paid by it to the employee Manning v. 
Fletcher, 91 N.C. App. 393, 371 S.E.2d 770 
(1988), rev’d on other grounds, 324 N.C. 513, 
379 S.E.2d 854 (1989). 

Amount and Distribution of Recovery in 
Action by Insurance Carrier. — When an 
action is maintained by the insurance carrier 
against the third-person tortfeasor causing the 
injury, the tortfeasor is liable for the amount 
ascertained by the jury as sufficient to compen- 
sate the employee for the injuries sustained, 
which the statute prescribes shall be first ap- 
plied to the actual court costs, then to the 
payment of attorneys’ fees, then to the reim- 
bursement of the insurance carrier for money 
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paid by it under the award, and any amount 
remaining to the injured employee, and an 
instruction on the issue of damages that defen- 
dant would be liable for such sum as would 
reimburse the insurance carrier and would 
fairly compensate the injured employee is error. 
Rogers v. Southeastern Constr. Co., 214 N.C. 
269, 199 S.E. 41 (1938). 

This statute clearly provides for a differ- 
ent standard for disbursement when the 
case is before the superior court than that 
for cases before the Industrial Commis- 
sion. When the General Assembly added sub- 
section (j), it made no reference to subsection 
(f). Pollard v. Smith, 90 N.C. App. 585, 369 
S.E.2d 84 (1988), rev’d on other grounds, 324 
N.C. 424, 378 S.E.2d 771 (1989). 

Trial Court to Enter Judgment Safe- 
guarding Rights of Persons Entitled to 
Share in Recovery. — In the event of a 
verdict for the plaintiff in the action against 
third party, the trial court, sitting without a 
jury, is to determine the amount of compensa- 
tion paid or payable to the injured employee 
under the act on the basis either of a stipulation 
of the interested persons or of evidence submit- 
ted to it, and after so doing is to enter a 
judgment safeguarding the rights of any person 
entitled to share in the recovery, regardless of 
whether or not such person is a party to the 
action. Lovette v. Lloyd, 236 N.C. 663, 73 
S.E.2d 886 (1953). 

Authority of Court to Reduce Lien 
Amount Where Settlement Approved by 
Industrial Commission. — G.S. 97-10.2()) 
did not give a trial court the authority to reduce 
the amount of an employer’s and insurer’s lien 
against an employee’s recovery against a third 
party where the employee had agreed to the 
amount of that len in a settlement approved by 
the Industrial Commission. Holden v. Boone, 
153°N:C, App. 254, 569's.H.2d) 711, 2002: N-C: 
App. LEXIS 1119 (2002). 

Distribution of Wrongful Death Settle- 
ment Following Disapproval of Compen- 
sation Agreement. — Where the Industrial 
Commission disapproved an agreement for 
compensation for death only because the em- 
ployee’s widow was a minor and the death 
benefits had been miscalculated, but the em- 
ployer’s admission of liability was not disap- 
proved, the Commission had jurisdiction to 
issue an order for the distribution of a wrongful 
death settlement made before the Commission 
finally approved the compensation agreement. 
Williams v. Insurance Repair Specialists of 
Ny Incl32'N. CiApp 22357282 S.Ei2d Secert: 
denied, 292 N.C. 735, 235 S.E.2d 789 (1977). 

Distribution of Wrongful Death Settle- 
ment Despite Liability Carrier’s Possible 
Loss. — Where an employee’s death arose out 
of and in the course of his employment, the 
employer filed with the Industrial Commission 
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a written admission of liability, the compensa- 
tion insurance carrier notified the third-party 
tortfeasor’s liability insurance carrier that a 
compensation settlement was in process and 
that it would expect its lien upon any settle- 
ment of a wrongful death claim by the lability 
carrier, the liability carrier settled the wrongful 
death claim for $55,000.00 and paid that 
amount to the deceased employee’s administra- 
tor, and the Industrial Commission later ap- 
proved a workers’ compensation settlement 
awarding $28,500.00 to the widow, the Indus- 
trial Commission thereafter had authority un- 
der this section to issue an order of distribution 
of the $55,000.00 wrongful death settlement, 
including a requirement that the liability car- 
rier pay $28,500.00 to the compensation carrier 
in settlement of its subrogation interest, not- 
withstanding that the widow may have spent 
her entire distributive share of the wrongful 
death settlement and all of the workers’ com- 
pensation benefits paid to her and the liability 
carrier might be unable to recoup any of the 
amount previously paid from the widow or the 
decedent’s administrator. Williams v. Insurance 
Repair Specialists of N.C., Inc., 32 N.C. App. 
235, 232 S.E.2d 5, cert. denied, 292 N.Gaie5) 
235t9H. 20789) GOT): 

Distribution of Sum Collected by Plain- 
tiff from Third Party. — Where defendant 
employer had not previously made any pay- 
ments to plaintiff, the Commission should have 
directed it to pay plaintiff the compensation he 
was entitled to under G.S. 97-61.5. Then, fol- 
lowing the distribution scheme set out in sub- 
division (f)(1), the sum collected by plaintiff 
from the third-party recovery should have been 
used first to pay court costs; secondly, to pay 
plaintiff’s attorneys’ fee; thirdly, to reimburse 
defendant for the compensation it paid to plain- 
tiff, less defendant’s proportionate share of 
plaintiff’s attorneys’ fees incurred in achieving 
the third-party recovery; and finally, the re- 
mainder of the third-party recovery should 
have been disbursed to the employee. Davis v. 
Weyerhaeuser Co., 96 N.C. App. 584, 386 
S.E.2d 740 (1989). 

Payment of Prejudgment Interest to 
Employee Not Double Recovery. — An 
award to the employee of the entire amount of 
prejudgment interest on his jury verdict 
against a third party, less the amount paid to 
the employer and insurer to satisfy their sub- 
rogation lien, did not constitute a double recov- 
ery. Bartell v. Sawyer, 1382 N.C. App. 484, 512 
S:E.2d193 (1999). 

Calculation of Prejudgment Interest. — 
Prejudgment interest on a workers’ compensa- 
tion claimant’s recovery in a third-party action 
is to be calculated based on the amount of 
money claimant is entitled to receive once an 
employer’s subrogation lien for workers’ com- 
pensation benefits has been satisfied. Bartell v. 
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Sawyer, 132 N.C. App. 484, 512 S.H.2d 93 
@999): 

Employer and Insurer Not Entitled to 
Share of Prejudgment Interest. — The em- 
ployer and insurer were entitled to recover out 
of the proceeds of the employee’s third party 
action the amount of all benefits paid to the 
employee, but not to any of the prejudgment 
interest awarded. Bartell v. Sawyer, 132 N.C. 
App. 484, 512 S.E.2d 93 (1999). 

Reimbursement. — This section mandates 
that the payor of benefits be reimbursed with 
duplicative amounts received by plaintiff em- 
ployee from a civil suit. Radzisz v. Harley 
Davidson of Metrolina, Inc., 123 N.C. App. 602, 
473 S.E.2d 655 (1996), aff’d, 346 N.C. 84, 484 
SE 2d |66 (1997). 

Reimbursement of Employer and In- 
surer from Recovery in Action by Employ- 
ee’s Personal Representative. — Where the 
suit was instituted by the personal representa- 
tive of the deceased, and the employer and its 
insurance carrier have taken no action except 
to file an affidavit of interest, this in itself 
would not have prevented them from being 
reimbursed from the recovery. Essick v. City of 
Lexington, 233 N.C. 600, 65 S.E.2d 220 (1951). 

Amount and Reasonableness of Attor- 
neys’ Fees. — Under paragraph (f)(1)b of this 
section, the attorneys’ fee taken from the em- 
ployee’s share may not exceed one-third of the 
amount recovered, but it is not otherwise sub- 
ject to the reasonableness requirement of Gis. 
97-90(c); the attorneys’ fee on the subrogation 
interest of the employer (or its carrier) is sub- 
ject to the reasonableness requirement of G.S. 
97-90(c) and may not exceed one-third of the 
amount recovered from the third party. Hardy 
v. Brantley Constr. Co., 87 N.C. App. 562, 361 
S.E.2d 748 (1987), rev’d on other grounds, 322 
N.C. 106, 366 S.E.2d 485 (1988). 

Subrogation or Lien Interest. — The In- 
dustrial Commission erred in concluding that 
defendant employer and insurance company 
were not entitled to a subrogation interest or 
lien interest against the proceeds received by 
plaintiff employee in settlement of a civil ac- 
tion. Radzisz v. Harley Davidson of Metrolina, 
Inc., 123 N.C. App. 602, 473 S.E.2d 655 (1996), 
aff'd, 346 N.C. 84, 484 S.E.2d 566 (1997). 

Subrogation of Carrier to Employer’s 
Right to Payment upon Employee Reim- 
bursement. — This section provides for the 
subrogation of the workers’ compensation in- 
surance carrier to the employer’s right, upon 
reimbursement of the employee, to any pay- 
ment, including uninsured/underinsured mo- 
torist insurance proceeds, made to the em- 
ployee by or on behalf of a third party as a 
result of the employee’s injury. Ohio Cas. Group 
vy. Owens, 99 N.C. App. 131, 392 S.E.2d 647 
(1990), review denied, 327 N.C. 483, 396 S.H.2d 
614 (1990), overruled by McMillian v. North 
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Carolina Farm Bureau Mut. Ins. Co., 347 N.C. 
560, 495 S:.H.2d 3352 (1998). 

Subsection (j) is independent from the other 
subsections in this section, and the Superior 
Court has discretionary authority to determine 
the lien amount. Wiggins v. Bushranger Fence 
Co., 126 N.C. App. 74, 483 S.E.2d 450 (1997), 
cert. denied, 346 N.C. 556, 488 S.E.2d 825 
CST) 

No Condition Precedent for Subroga- 
tion Rights. — The provisions of this statute 
cannot logically be construed as requiring es- 
tablishment of a condition precedent in the 
nature of a written admission or a final award 
before a payor of workers’ compensation bene- 
fits obtains subrogation rights. Radzisz v. Har- 
ley Davidson of Metrolina, Inc., 123 N.C. App. 
602, 473 S.E.2d 655 (1996), aff'd, 346 N.C. 84, 
484 5.E.2d 566 (1997). 

Trial Court Did Not Have to Follow Dis- 
tribution Priority in Subsection (f). — In 
distributing settlement under subsection @) of 
this section, trial court did not have to follow 
the distribution priority set forth in subsection 
(f) of this section. Allen v. Rupard, 100 N.C. 
App. 490, 397 S.E.2d 330 (1990), appeal with- 
drawn, 328 N.C. 328, 404 S.E.2d 864 (1992). 

Trial Court Must Make Findings of Fact 
and Conclusions of Law. — The trial court, 
in considering request for disbursement under 
subsection (j) of this section, must enter order 
with findings of fact and conclusions of law 
sufficient to provide for meaningful appellate 
review. Allen v. Rupard, 100 N.C. App. 490, 397 
S.E.2d 330 (1990), appeal withdrawn, 328 N.C. 
328, 404 S.E.2d 864 (1992). 

Equal Division of Proceeds Proper Exer- 
cise of Trial Court’s Discretion. — Trial 
court did not abuse its discretion in determin- 
ing that it was fair, equitable and just for 
injured party and insurance carrier to share 
equally settlement proceeds which fell far short 
of being sufficient to reimburse injured party 
for his pain, suffering and other losses; or to 
reimburse insurance carrier for its payment of 
injured party’s extensive medical bills. Allen v. 
Rupard, 100 N.C. App. 490, 397 S.E.2d 330 
(1990), appeal withdrawn, 328 N.C. 328, 404 
S.E.2d 864 (1992). 

Commission Approval Not Necessary for 
Rehabilitation Services Charges. — Insur- 
ance carrier did not need the Commission’s 
approval for charges connected with rehabilita- 
tion services in order to obtain reimbursement 
for those expenses under this section because 
G.S. 97-90(a) does not require approval of the 
Commission for rehabilitation services. Roberts 
vy. ABR Assocs., 101 N.C. App. 135, 398 S.E.2d 
S174C1990), 

Authority of Trial Court to Reduce 
Workers’ Compensation Lien on Proceeds 
of Settlement. — G.S. 97-10.2G) allowed a 
trial court to reduce the amount of a lien which 
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a company that paid workers’ compensation 
benefits to an injured employee asserted 
against the proceeds of a settlement the em- 
ployee received from a third party, and given 
the nature of the employee’s injuries, the trial 
court did not abuse its discretion by reducing 
the amount of the insurance company’s lien 
from $168,000 to $55,667 and ordering the 
insurance company to pay part of the employ- 
ee’s litigation costs. Sherman v. Home Depot 
U.S.A., Inc., 160 N.C. App. 404, 588 S.E.2d 478, 
2003 N.C. App. LEXIS 1787 (2003), cert. denied 
sub nom. Sherman v. Home Depot United 
States, Inc.,358 N.C: 156, 592 S.E.2d 696 
(2004). 

Trial Court’s Discretion. — Trial court did 
not abuse its discretion in reducing a workers’ 
compensation lien on the proceeds of a widow’s 
wrongful death settlement after taking into 
account the testimony, the evidence presented, 
the court file, and the parties’ arguments; the 
amendment to G.S. 97-10.2G) was applicable, 
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making the amount of the subrogation hen a 
matter for the trial court’s discretion without a 
finding that the judgment obtained by the in- 
jured employee against the third party was 
insufficient to satisfy the carrier’s subrogation 
interest. Wood v. Weldon, 160 N.C. App. 697, 
586 S.E.2d 801, 2003 N.C. App. LEXIS 1912 
(2003), cert. denied, 358 N.C. 550, 600 S.E.2d 
469 (2004). 

There is no mathematical formula or set list 
of factors for the trial court to consider in 
making its determination of a subrogation 
amount under G.S. 97-10.2(j); the statute 
plainly affords the trial court discretion to 
determine the appropriate amount of defen- 
dant’s lien, which requires that the trial court 
make a reasoned choice, a judicial value judg- 
ment, which is factually supported. Wood v. 
Weldon, 160 N.C. App. 697, 586 S.E.2d 801, 
2003 N.C. App. LEXIS 1912 (2003), cert. de- 
nied, 358 N.C. 550, 600 S.E.2d 469 (2004). 


§ 97-10.3. Minors illegally employed. 


In any case where an employer and employee are subject to the provisions of 


this Chapter, any injury to a minor while employed contrary to the laws of this 
State shall be compensable under this Chapter as if said minor were an adult, 
subject to the other provisions of this Chapter. (1929, c. 120, s. 11; 1938, c. 449, 
Sele lo4ow C022 loo ueGel 5244) 


CASE NOTES 


Injury to Minor Employed Contrary to 
Law. — Where the evidence disclosed that 
infant plaintiff was one of the minimum num- 
ber of employees required under the act in a 
business owned by two of defendants and con- 
ducted by the third defendant as general man- 
ager, and that he was injured in the perfor- 
mance of the duties of his employment, nonsuit 


was proper, since the evidence disclosed that 
the cause was within the exclusive jurisdiction 
of the Industrial Commission, notwithstanding 
the infant plaintiff might have been hired con- 
trary to law. (Decided under former § 97-10) 
McNair v. Ward, 240 N.C. 330, 82 S.E.2d 85 
(1954). 


§ 97-11. Employer not relieved of statutory duty. 


Nothing in this Article shall be construed to relieve any employer or 
employee from penalty for failure or neglect to perform any statutory duty. 


(192.9% Cl 20seceel 2) 


CASE NOTES 


Cited in Zocco v. United States, Dep’t of 


Army, 791 F. Supp. 595 (E.D.N.C. 1992). 


§ 97-12. Use of intoxicant or controlled substance; willful 
neglect; willful disobedience of statutory duty, 
safety regulation or rule. 


No compensation shall be payable if the injury or death to the employee was 


proximately caused by: 
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(1) His intoxication, provided the intoxicant was not supplied by the 
employer or his agent in a supervisory capacity to the employee; or 
(2) His being under the influence of any controlled substance listed in the 
North Carolina Controlled Substances Act, G.S. 90-86, et seq., where 
such controlled substance was not by prescription by a practitioner; or 
(3) His willful intention to injure or kill himself or another. 
When the injury or death is caused by the willful failure of the employer to 
comply with any statutory requirement or any lawful order of the Commission, 
compensation shall be increased ten percent (10%). When the injury or death 
is caused by the willful failure of the employee to use a safety appliance or 
perform a statutory duty or by the willful breach of any rule or regulation 
adopted by the employer and approved by the Commission and brought to the 
knowledge of the employee prior to the injury compensation shall be reduced 
ten percent (10%). The burden of proof shall be upon him who claims an 
exemption or forfeiture under this section. 

“Intoxication” and “under the influence” shall mean that the employee shall 
have consumed a sufficient quantity of intoxicating beverage or controlled 
substance to cause the employee to lose the normal control of his or her bodily 
or mental faculties, or both, to such an extent that there was an appreciable 
impairment of either or both of these faculties at the time of the injury. 

A result consistent with “intoxication” or being “under the influence” from a 
blood or other medical test conducted in a manner generally acceptable to the 
scientific community and consistent with applicable State and federal law, if 
any, shall create a rebuttable presumption of impairment from the use of 
alcohol or a controlled substance. (1929, c. 120, s. 13; 1975, c. 740; 2005-448, s. 


2.) 


Effect of Amendments. — Session Laws 
2005-448, s. 2, effective October 1, 2005, added 
the last two paragraphs. 

Legal Periodicals. — As to effect of breach 
by statute upon willful misconduct, see 8 
N.C.L. Rev. 326 (1930). 

For note on the range of compensable conse- 
quences of a work-related injury, see 49 N.C.L. 
Rev. 583 (1971). 


For survey of 1976 case law on workers’ 
compensation, see 55 N.C.L. Rev. 1116 (1977). 

For survey of 1977 workers’ compensation 
law, see 56 N.C.L. Rev. 1166 (1978). 

For survey of 1982 law on workers’ compen- 
sation, see 61 N.C. L. Rev. 1243 (1983). 


CASE NOTES 


I. In General. 
Il. Illustrative Cases. 


I. IN GENERAL. 


Editor’s Note. — For case notes on willful 
injuries, see also the case notes under G.S. 97-2. 

Legislative Intent. — This section is an 
integral part of the Workers’ Compensation Act 
and evidences the legislature’s intention to re- 
lieve an employer of the obligation to pay com- 
pensation to an employee when the accident 
giving rise to the employee’s injuries is proxi- 
mately caused by his intoxication. The oft- 
quoted rule that the act should be liberally 
construed does not license either commission or 
the courts to disregard the manifest intention 
of the legislature in enacting this section. 
Anderson v. Century Data Sys., Inc., 71 NG 
App. 540, 322 S.H.2d 638 (1984), cert. denied, 


213 NO 327. 327 6.f2d 887 (1985). 

Presumption from Use of Controlled 
Substances. — Once an employer proves em- 
ployee’s use of a non-prescribed controlled sub- 
stance, it is presumed that the employee was 
impaired; once the employer presents compe- 
tent evidence that the impairment was a prox- 
imate cause of the accident, the burden shifts to 
the employee to rebut the presumption of im- 
pairment or to show that the impairment was 
not a contributing proximate cause of the acci- 
dent. Willey v. Williamson Produce, 149 N.C. 
App. 74, 562 S.E.2d 1, 2002 N.C. App. LEXIS 
139 (2002), cert. denied, 356 N.C. 624, 575 
S.E.2d 762 (2002). 

Act Eliminates Fault of Worker as Basis 
for Denying Recovery. — Compensation acts 
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were intended to eliminate the fault of the 
worker as a basis for denying recovery. Hartley 
v. North Carolina Prison Dep’t, 258 N.C. 287, 
128 S.E.2d 598 (1962). 

Employee’s Negligence Does Not Bar 
Him from Compensation. — An act of negli- 
gence by an employee while he was in the 
performance of his duty of waiting for his 
foreman did not bar the employee’s right to 
compensation for the accident resulting from 
the negligence. Stubblefield v. Watson Elec. 
Gonstr , Co4'277 ANG, 444.177) S: Kad 1882 
C1970): 

Not even gross negligence is a defense to 
a compensation claim. Hartley v. North Caro- 
lina Prison Dep’t, 258 N.C. 287, 128 S.E.2d 598 
(1962). 

Only intoxication or injury intention- 
ally inflicted will defeat a claim. Hartley v. 
North Carolina Prison Dep’t, 258 N.C. 287, 128 
S.E.2d 598 (1962). 

The negligence of the employee does not 
disbar him from compensation, except only in 
cases where the injury is occasioned by his 
intoxication or willful intention to injure him- 
self or another. Archie v. Greene Bros. Lumber 
Co., 222 N.C..A77, 23 5.H.2d° 834 11943), 

Forfeiture for Intoxication Only If 
Cause of the Injury. — This statute does not 
provide for forfeiture of benefits if an employee 
was intoxicated at the time of the injury, but 
only if the injury or death “was occasioned by 
the intoxication.” Lassiter v. Town of Chapel 
Hill, 15 N.C. App. 98, 189 $.E.2d 769 (1972); 
Inscoe v. DeRose Indus., Inc., 292 N.C. 210, 232 
S.E.2d 449 (1977). 

The employer has the burden of proof on 
the affirmative defense of intoxication. 
However, the employer is not required to come 
forward with evidence disproving all possible 
causes other than intoxication. Nor is he re- 
quired to prove that intoxication was the sole 
proximate cause of the employee’s injuries. 
Anderson v. Century Data Sys., Inc., 71 N.C. 
App. 540, 322 S.E.2d 638 (1984), cert. denied, 
313 N.C, 327, 327 S.E.2d 887 (1985), 

In asserting the defense of intoxication set 
out in this section, the employer is required to 
prove only that the employee’s intoxication was 
more probably than not a cause in fact of the 
accident resulting in injury to the employee. 
Anderson v. Century Data Sys., Inc., 71 N.C. 
App. 540, 322 S.E.2d 638 (1984), cert. denied, 
313 N.C. 327, 327 S.E.2d 887 (1985). 

This section places the burden of defense 
based upon intoxication on the defendants, to 
prove intoxication and to prove that death was 
proximately caused thereby. Smith v. Central 
Transp. & Liberty Mut. Ins. Co., 51 N.C. App. 
316, 276 S.H.2d 751 (1981). 

The employer has the burden of proving 
intoxication as an affirmative defense. He must 
prove not only that the employee was intoxi- 
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cated at the time of the accident causing the 
injury or death, but also that the accident was 
proximately caused by the employee’s intoxica- 
tion. Torain v. Fordham Drug Co., 79 N.C. App. 
572, 340 S.E.2d 111 (1986). 

The employer need not disprove all other 
possible causes of the accident and injury, nor 
need he prove that intoxication was the sole 
proximate cause of the accident; he is only 
required to prove that the employee’s intoxica- 
tion was more probably than not a proximate 
cause of the accident and resulting injury. 
Torain v. Fordham Drug Co., 79 N.C. App. 572, 
340 5. 20d) 101 (1986). 

Intoxication, willful intention and being un- 
der the influence of a controlled substance are 
affirmative defenses which place the burden of 
proof on the employer in a claim for workers’ 
compensation. Harvey v. Raleigh Police Dep't, 
85 N.C. App. 540, 355 S.E.2d 147, cert. denied, 
320 N.C. 631, 360 S.E.2d 86 (1987). 

Evidence of Intoxication. — The Indus- 
trial Commission had the power to determine 
whether physician was qualified to testify as an 
expert in stating his opinion as to deceased 
employee’s intoxication at 2:50 p.m., based on a 
blood alcohol test administered at 5:00 p.m. 
Torain v. Fordham Drug Co., 79 N.C. App. 572, 
340 S.E.2d 111 (1986). 

Finding of Intoxication by Commis- 
sioner Not Required. — This statute does not 
require the Commissioner to find whether the 
employee was intoxicated or not as a matter of 
law. Lassiter v. Town of Chapel Hill, 15 N.C. 
App.,.98, 189..S:H.2d 9769. G1972)slnscoeaa 
DeRose Indus., Inc., 292 N.C. 210, 232 S.E.2d 
449 (1977). 

Subdivision (3) presents an affirmative 
defense to a claim under the Workers’ Com- 
pensation Act. It requires a finding that the 
claimant had the willful intention to injure or 
kill himself or another and that this intention 
was the proximate cause of the claimant’s inju- 
ries. Rorie v. Holly Farms Poultry Co., 306 N.C. 
706, 295 S.E.2d 458 (1982). 

Burden Under Subdivision (3). — Since 
subdivision (3) of this section is an affirmative 
defense, the burden of proof is on the employer 
to show that compensation should be denied 
notwithstanding the fact that the injury arose 
out of and in the course of the employment. 
Rorie v. Holly Farms Poultry Co., 306 N.C. 706, 
295 S.E.2d 458 (1982). 

Cause of Fact Standard Applicable to 
Subdivision (3). — Using a cause in fact 
standard, the claimant’s injuries must be the 
result of a natural and continuous sequence of 
events, unbroken by a new independent cause, 
stemming from the claimant’s willful intention 
to injure himself or another. It is also necessary 
that some injury be foreseeable from the claim- 
ant’s actions, although the extent or nature of 
the injury suffered need not have been fore- 
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seen. Rorie v. Holly Farms Poultry Co., 306 
N.C. 706, 295 S.E.2d 458 (1982). 

Under subdivision (3) of this section, for the 
claimant’s injuries to be proximately caused by 
her actions, the willful intention of the claim- 
ant must be more than a cause of her injuries. 
However, it need not be the sole cause. Rather, 
a cause in fact standard is required. Rorie v. 
Holly Farms Poultry Co., 306 N.C. 706, 295 
S.H.2d 458 (1982). 

Injuries Must Be Proximately Caused by 
Claimant’s Willful Intent. — Once willful 
intention has been established, in order to deny 
recovery it is necessary to find that the claim- 
ant’s injuries were “proximately caused by” an 
act resulting from such intent. Rorie v. Holly 
Farms Poultry Co., 306 N.C. 706, 295 S.E.2d 
458 (1982). 

But This Need Not Be the “Sole” Proxi- 
mate Cause. — This section was designed to 
be an exception to the general rule that the 
employee would receive compensation for an 
injury arising out of and in the course of em- 
ployment. To utilize a “sole” proximate cause 
standard would virtually vitiate the statute 
and defeat the express will of the General 
Assembly. Whenever an employee intends to 
injure another, that employee will usually not 
be injured unless the intended victim retali- 
ates. The actions of the intended victim could 
always be considered a cause of the claimant’s 
injuries, and therefore the willful intention of 
the claimant would rarely if ever be the sole 
cause. Rorie v. Holly Farms Poultry Co., 306 
N.C. 706, 295 S.E.2d 458 (1982). 

The sole proximate cause standard is inap- 
plicable to this section. Rorie v. Holly Farms 
Poultry Co., 306 N.C. 706, 295 S.E.2d 458 
(1982). 

Need Not Show Intent to Inflict “Seri- 
ous” Injury. — Neither acts by the claimant, 
nor mere words spoken by the claimant and 
unaccompanied by any overt act, will be suffi- 
cient to bar compensation, unless the willful 
intent to injure is apparent from the context 
and nature of the physical or verbal assault. 
However, no intent to inflict “serious” injury 
must be shown before the statutory bar to 
recovery will apply. The bar to recovery, set 
forth in subdivision (3) of this section, applies 
when a general willful intent to inflict some 
injury is established by the evidence. Rorie v. 
Holly Farms Poultry Co., 306 N.C. 706, 295 
S.E.2d 458 (1982). 

Crucial Question Is Willful Intent. — The 
crucial question is whether the claimant had a 
willful intention to injure the other employee. 
The fact that the other employee may have 
produced the knife and therefore escalated the 
fight is immaterial. The claimant may not have 
intended to kill or even seriously injure the 
other employee, but subdivision (3) of this sec- 
tion does not require that any such intent be 
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shown before recovery will be denied. Rorie v. 
Holly Farms Poultry Co., 306 N.C. 706, 295 
S.E.2d 458 (1982). 

Suicide Induced by Injury. — In those 
cases where the injuries suffered by the de- 
ceased result in his becoming devoid of normal 
judgment and dominated by a disturbance of 
mind directly caused by his injury and its 
consequences, his suicide cannot be considered 
“willful” within the meaning and intent of the 
act. Petty v. Associated Transp., 276 N.C. 417, 
I7 SS eds 2119 70): 

Suicide cannot be intentionally self-inflicted 
if, in spite of the act being one of conscious 
volition, the employee, because of mental con- 
dition resulting from the injury, is unable to 
control the impulse to kill himself. Petty v. 
Associated Transp., 276 N.C. 417, 173 S.H.2d 
S21 (1970). 

If the sole motivation controlling the will of 
the employee when he knowingly decides to kill 
himself is the pain and despair caused by the 
injury, and if his will itself is deranged and 
disordered by these consequences of the injury, 
then it seems wrong to say that this exercise of 
will is “independent,” or that it breaks the 
chain of causation. Rather, it seems to be in the 
direct line of causation. Petty v. Associated 
Transp., Inc., 276 N.C. 417, 173 S.H.2d 321 
(1970); Thompson v. Lenoir Transf. Co., 48 N.C. 
App. 47, 268 S.E.2d 534, cert. denied, 301 NEG: 
405, 273 S.E.2d 450 (1980). 

While suicide may be an independent inter- 
vening cause in some cases, it is certainly not so 
in those cases where the incontrovertible evi- 
dence shows that, without the injury, there 
would have been no suicide. Petty v. Associated 
Transp., 276 N.C. 417, 173 S.E.2d 321 (1970). 

An employee who becomes mentally de- 
ranged and deprived of normal judgment as a 
result of a compensable accident and commits 
suicide in consequence does not act willfully 
within the meaning of this section. Elmore v. 
Broughton Hosp., 76 N.C. App. 582, 334 S.E.2d 
931, cert. denied, 315 N.C. 390, 338 S.H.2d 879 
(1985). 

An employee’s suicide caused by an occupa- 
tional disease is compensable under the Work- 
ers’ Compensation Act. This is so because Gis: 
97-52 makes it clear that the death of an 
employee resulting from an occupational dis- 
ease shall be treated as the happening of an 
injury by accident. Harvey v. Raleigh Police 
Dep’t, 85 N.C. App. 540, 355 S.E.2d 147, cert. 
denied, 320 N.C. 631, 360 S.E.2d 86 (1987). 

When suicide is the “end result” of an 
injury sustained in a compensable accident, it 
is an intervening act but not an intervening 
cause. An intervening cause is one occurring 
entirely independent of a prior cause. When a 
first cause produces a second cause that pro- 
duces a result, the first cause is a cause of that 
result. Petty v. Associated Transp., 276 N.C. 
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AIF 173 Sike2d 32 0iG9 70): 

Compensation for Suicide. — Using the 
statute to deny compensation for suicides aris- 
ing out of the employment is anomalous, be- 
cause to do so produces a narrower basis for 
recovery under the remedial workers’ compen- 
sation acts than would have been possible un- 
der common-law tort doctrine. Petty v. Associ- 
ated \Transp. i2762N.C. 417 217348. 8:2d).324 
GLO Oy: 

A ruling prohibiting compensation to the de- 
pendents of an employee who intentionally 
killed himself is not compatible with the objec- 
tive of the Workers’ Compensation Act, which is 
to provide for the injured worker, or his depen- 
dents in the event of his death, at the cost of the 
industry which he was serving. To this end, the 
rule is that benefits under the act should not be 
denied by a technical, narrow, and strict con- 
struction. Petty v. Associated Transp., 276 N.C. 
AV Bliaio ted so InGlO7 0). 

Failure to Use Safety Appliances or Ob- 
serve Rules. — This section does not deny 
compensation when it appears that an injury 
was caused by the willful failure of an employee 
to use a safety appliance, or by the willful 
breach of a rule or regulation adopted by the 
employer and approved by the Industrial Com- 
mission, but only subjects the injured employee 
to the penalty of a reduction in the compensa- 
tion to be awarded. Archie v. Greene Bros. 
Lumber Co:, 222) NGM 427% 23 toh 2d (834 
(1943), 

An intentional violation of an approved 
safety rule of which the employee had prior 
notice will not defeat, but will only reduce the 
amount of an award. Hartley v. North Carolina 
Prisons Dept, 42535).N:©, 287.) 12855. 2d2593 
Gl962). 

Legal Standard of Causation Correctly 
Applied. — Competent evidence supported 
commission’s findings that although plaintiff 
was under the influence of alcohol at the time of 
the accident, other factors caused the accident; 
therefore, intoxication was not a proximate 
cause of accident, and commission correctly 
applied the legal standard of causation re- 
quired under subdivision (1) of this section. 
Suggs v Snow Hill Milling Co., 100 N.C. App. 
527, 397 S.E.2d 240 (1990), cert. denied, 329 
N.C. 276, 407 S.E.2d 851 (1991). 

Proximate Cause Is Question for Finder 
of Fact. — The determination of the proximate 
cause of the claimant’s injuries is a question for 
the finder of fact. Rorie v. Holly Farms Poultry 
Co., 306 N.C. 706, 295 S.E.2d 458 (1982). 

Applied in Yates v. Hajoca Corp., 1 N.C. App. 
553, 162 S.E.2d 119 (1968); Petty v. Associated 
Transp., 4 N.C. App. 361, 167 S.E.2d 38 (1969); 
McCuiston v. Addressograph-Multigraph Corp., 
59 N.C. App. 76, 295 S.E.2d 490 (1982); Pitt- 
man v. Twin City Laundry & Cleaners, 61 N.C. 
App. 468, 300 S.E.2d 899 (1983); Patterson v. 
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Gaston County, 62 N.C. App. 544, 303 S.E.2d 
182 (1983). 

Cited in Thomason v. Red Bird Cab Co., 235 
N.C. 602, 70 S.E.2d 706 (1952); Brewer v. 
Powers Trucking Co., 256 N.C. 175, 123 S.E.2d 
608 (1962); Hoyle v. Isenhour Prick & Tile Co., 
306 N.C. 248, 293 S.E.2d 196 (1982); Coleman 
v. City of Winston-Salem, 57 N.C. App. 137, 291 
S.E.2d 155 (1982); Diaz v. United States Textile 
Corp., 60 N.C. App. 712, 299 S.E.2d 843 (1983); 
Prevette v. Clark Equip. Co., 62 N.C. App. 272, 
302 S.E.2d 639 (1983); Barrino v. Radiator 
Specialty Co., 315 N.C. 500, 340 S.E.2d 295 
(1986); Harrelson v. Soles, 94 N.C. App. 557, 
380 S.E.2d 528 (1989). 


Il. ILLUSTRATIVE CASES. 


“Psychological Autopsy” Properly Ad- 
mitted. — “Psychological autopsy” on dece- 
dent, involving interviewing family members 
and reviewing records to determine the proba- 
ble cause of death or the decedent’s state of 
mind at the time of his death, was competent 
and properly admitted for the purpose of deter- 
mining the mental state of the deceased at the 
time of his suicide in a workers’ compensation 
proceeding wherein plaintiff alleged that dece- 
dent’s suicide was caused by a dysthymic dis- 
order (depression) caused by his employment as 
a police officer. Harvey v. Raleigh Police Dep’, 
85 N.C. App. 540, 355 S.E.2d 147, cert. denied, 
320 N.C. 631, 360 S.E.2d 86 (1987). 

Where it was shown that police chief’s 
death resulted from a bullet wound, such 
showing raised a prima facie case only of death 
by accident, placing upon the employer the 
burden of going forward with evidence to show 
that the employee killed himself within the 
exemption or forfeiture under this section. 
McGill v. Town of Lumberton, 215 N.C. 752, 3 
S.E.2d 324 (1939), in which police chief was 
found dead in town building, his gun by his 
side; compensation was denied by the Commis- 
sion, reversed and remanded by the Supreme 
Court, three justices dissenting; a subsequent 
award of compensation was affirmed in McGill 
v. Town of Lumberton, 218 N.C. 586, 11 S.E.2d 
873 (1940), two justices concurring only be- 
cause of the former decision; one dissent. 

Where a department store manager was 
found dead in his store early in the morning, 
a pistol by his side, with no other evidence of 
how he met his death, the court held that while 
there might be a presumption of injury by 
accident, the award of compensation was de- 
feated because there was no presumption or 
evidence to support a conclusion that the injury 
arose out of the employment. The causal con- 
nection between the injury and the employ- 
ment was not apparent as was the case in 
McGill v. Lumberton. Bolling v. Belk-White Co., 
228 N.C. 749, 46 S.E.2d 838 (1948). 
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Employer’s Failure to Meet Burden. — 
Given the presence of competent evidence on 
both sides of the issue of whether intoxication 
was a proximate cause of death, the employer 
did not carry its burden on this issue. Strick- 
land v. Carolina Classics Catfish, Inc., 119 N.C. 
App. 97, 458 S.E.2d 10 (1995), aff'd, 342 N.C. 
640, 466 S.E.2d 276 (1996). 

All of the competent evidence supported the 
Commission’s finding that defendants did not 
meet their burden of showing that plaintiff’s 
use of controlled substances was a proximate 
cause of his injury. Bursey v. Kewaunee Scien- 
fic tqiuip., Corp.,, 119 NC. App..522, 459 
§.E.2d 40 (1995). 

Injury Held Result of Intoxication. — 
When considered together, the evidence with 
respect to the manner in which deceased em- 
ployee was driving, the presence of an odor of 
alcohol about his person, his statement that he 
had been drinking, and the level of alcohol 
found in his blood supported the Commission’s 
finding of fact that he was intoxicated at the 
time of the accident, and that his intoxication 
was a proximate cause of the accident and his 
resulting injuries and death, as did evidence 
negating brake failure as a cause of the acci- 
dent. Torain v. Fordham Drug Co., 79 N.C. App. 
572, 340. S.E.2d 111 (1986). 

There was competent evidence in the record 
to support a finding that the deceased was 
intoxicated where decedent’s blood alcohol level 
of .202, would have rendered her borderline 
between simple impairment and extreme ex- 
citement and confusion. Sidney ex rel. Sidney v. 
Raleigh Paving & Patching, Inc., 109 N.C. App. 
254, 426 S.E.2d 424 (1993). 

Injury Held Not Result of Intoxication. 
— In Brooks v. Carolina Rim & Wheel Co., 213 
N.C. 518, 196 S.E. 835 (1938), it was held that 
the evidence was sufficient to support the find- 
ing of the Industrial Commission that the acci- 
dent causing injury was not the result of the 
employee’s intoxication, although defendants 
introduced evidence in conflict therewith. See 
Gant v. Crouch, 243 N.C. 604, 91 S.E.2d 705 
(1956). 

Despite fact that employee’s blood alcohol 
level was 387 milligrams per liter (.887) when 
measured following his accident, the Industrial 
Commission found that the employee’s intoxi- 
cation was not the proximate cause of his injury 
sustained when employee’s hand got stuck in a 
lumber conveyor. Gaddy v. Anson Wood Prods., 
92 N.C. App. 483, 374 S.E.2d 477 (1988). 

Where the Commission’s finding plaintiff was 
injured because he was attempting to help a 
fellow employee was substantially supported by 
the evidence and sufficient to explain the cause 
of plaintiff's injury, that plaintiff may have 
erred in judgment did not mandate the conclu- 
sion that the error was the result of his intox- 
ication. Gaddy v. Anson Wood Prods., 92 N.C. 
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App. 483, 374 S.E.2d 477 (1988). 

Commission’s finding that claimant’s intoxi- 
cation was not a proximate cause of accident 
was supported by evidence, even though claim- 
ant’s blood alcohol level was .11 to .13 in terms 
of breathalyzer test at time of accident, where 
evidence showed that claimant had pre-exist- 
ing mental and visual handicap and that equip- 
ment provided by employer malfunctioned, and 
his supervisor testified that he did not smell 
alcohol on claimant’s breath and felt perfectly 
safe in having claimant operate equipment. 
Suggs v Snow Hill Milling Co., 100 N.C. App. 
527, 397 S.E.2d 240 (1990), cert. denied, 329 
NOC2 276,400 55)Hr 20) 351 (199 1): 

Injury Held Not Result of Alcohol With- 
drawal Seizure. — Where doctor stated that 
it would not be normal to have an alcohol 
withdrawal seizure after more than three days 
and that an alcohol withdrawal seizure proba- 
bly would not happen five days after consuming 
alcohol and plaintiff’s blood alcohol level was 
0.000 at the time of the incident, the Industrial 
Commission did not err in finding that plain- 
tiff’s injury was not approximately caused by 
an alcohol withdrawal seizure. Tharp v. South- 
ern Gables, Inc., 125 N.C. App. 364, 481 S.E.2d 
339 (1997), cert. denied, 346 N.C. 184, 486 
SE 2d 21911997): 

Where there was insufficient evidence to 
establish that the blood alcohol test was 
scientifically reliable or correctly admin- 
istered, it could not be used to deny plaintiff’s 
claim pursuant to the intoxication defense in 
subdivision (1). Johnson v. Charles Keck Log- 
ging, 121 N.C. App. 598, 468 S.E.2d 420 (1996). 

Impairment by Cocaine. — As the em- 
ployer produced substantial competent evi- 
dence to show that its employee was impaired 
by cocaine before his fatal truck crash, the 
Commission’s award of workers’ compensation 
death benefits to the employee’s dependant 
would be reversed. Willey v. Williamson Pro- 
duce, 149 N.C. App. 74, 562 S.E.2d 1, 2002 N.C. 
App. LEXIS 139 (2002), cert. denied, 356 NSC. 
624, 575 S.E.2d 762 (2002). 

Substance Abuse as Intervening Cause 
of Disabling Psychosis. — Finding of the 
Commission that although plaintiff’s on the job 
hand injury, for which he was compensated, 
was a contributing factor in his subsequent 
disabling psychosis, his willful substance abuse 
was an intervening cause which prohibited an 
award of benefits was supported by the evi- 
dence and would not be disturbed. Wagoner v. 
Douglas Battery Mfg. Co., 89 N.C. App. 67, 365 
S.E.2d 298, cert. denied, 322 N.C. 486, 371 
S.H.2d 274 (1988). 

Death Occasioned by Violation of Safety 
Statute and Intoxication. — Findings, sup- 
ported by evidence, that in overtaking a truck 
preceding him on the highway, employee’s car 
left skid marks for 75 feet straight in a line 
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forward and then skid marks sideways across 
the center of the highway to his left, and that 
his car was struck by a car approaching from 
the opposite direction, together with evidence 
that his blood contained .20 percent of alcohol, 
were held sufficient to show that the accident 
resulted from the employee’s violation of a 
safety statute and to support the finding of the 
Industrial Commission that the employee’s 
death was occasioned by his intoxication, and 
judgment denying compensation was affirmed. 
Osborne v. Colonial Ice Co., 249 N.C. 387, 106 
oi Hi2d 573 (1959). 

Employer’s Willful Failure to Comply 
With Safety Standards. — When an injury or 
death is caused by the willful failure of an 
employer to comply with any statutory require- 
ment or any lawful order of the North Carolina 
Industrial Commission, compensation shall be 
increased 10 percent. An act is considered will- 
ful when there exists a deliberate purpose not 
to discharge some duty necessary to the safety 
of the person or property of another, a duty 
assumed by contract or imposed by law. Jen- 
kins v. Easco Aluminum, 165 N.C. App. 86, 598 
S.E.2d 252, 2004 N.C. App. LEXIS 1158 (2004). 

Suicide Induced by Insanity. — Evidence 
was sufficient to support a finding that by 
reason of insanity a suicide was the result of an 
uncontrollable impulse, or in a delirium of 
frenzy without conscious volition to cause 
death. Painter v. Mead Corp., 258 N.C. 741, 129 
S.E.2d 482 (1963). 

Rejoining Course of Employment. — 
Where employee traveled to New York, slept in 
a motel and ate at restaurants at the direction 
of his employer, and at the time of the accident 
resulting in his death, he was returning to his 
motel from the place where he had eaten din- 
ner, even if his remaining at the restaurant to 
drink alcohol and watch a ball game consti- 
tuted a personal endeavor, intoxication was not 
a cause of his death, and sufficient evidence 
existed to support the Industrial Commission’s 
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finding that he had rejoined his course of em- 
ployment at the time of the accident. Cauble v. 
Soft-Play, Inc., 124 N.C. App. 526, 477 S.E.2d 
678 (1996). 

Unsafe Press Brake Machine. — The 
Commission did not make sufficient findings of 
fact to support its conclusion that plaintiff 
employee was not entitled to a 10% increase in 
compensation for defendant’s alleged violation 
of statutory safety requirements; additionally, 
it inexplicably failed to make any findings 
based on the testimony of plaintiff’s coworker 
regarding the facts that (1) the press brake 
machine operated by plaintiff was not 
“suarded,” as defined by the North Carolina 
OSHA manual, and (2) the machine did not 
prevent entry of the hands and fingers into the 
point of operation. Jenkins v. Easco Aluminum 
Corp., 142 N.C. App. 71, 541 S.E.2d 510; 2001 
N.C. App. LEXIS 38 (2001). 

Reversal by the North Carolina Industrial 
Commission of a previous award was upheld on 
appeal where sufficient evidence existed enti- 
tling an injured employee to temporary disabil- 
ity payments and prosthetic fingers at the em- 
ployer’s expense. Increase in the employee’s 
compensation award of 10 percent was upheld 
where the employer had violated OSHA stan- 
dards by failing to have a guard on a brake 
press machine and the employee established 
that the failure to have the guard was the 
proximate cause of her injury. Jenkins v. Easco 
Aluminum, 165 N.C. App. 86, 598 S.E.2d 252, 
2004 N.C. App. LEXIS 1158 (2004). 

Employee who injured himself when a 
crane he was improperly operating top- 
pled over was not barred from workers’ com- 
pensation award because there was no evidence 
that his injuries were the result of a willful 
intention to injure himself, or a willful breach 
of a safety rule or procedure adopted by his 
employer. Harris v. Thompson Contractors, 148 
N.C. App. 472, 558 S.E.2d 894, 2002 N.C. App. 
LEXIS 26 (2002), aff’d, 356 N.C. 664, 576 
S.E.2d 323 (2003). 


§ 97-13. Exceptions from provisions of Article. 


(a) Employees of Certain Railroads. — This Article shall not apply to 
railroads or railroad employees nor in any way repeal, amend, alter or affect 
Article 8 of Chapter 60 or any section thereof relating to the liability of 
railroads for injuries to employees, nor upon the trial of any action in tort for 
injuries not coming under the provisions of this Article, shall any provision 
herein be placed in evidence or be permitted to be argued to the jury. Provided, 
however, that the foregoing exemption to railroads and railroad employees 
shall not apply to employees of a State-owned railroad company, as defined in 
G.S. 124-11, or to electric street railroads or employees thereof; and this Article 
shall apply to electric street railroads and employees thereof and to this extent 
the provisions of Article 8 of Chapter 60 are hereby amended. 

(b) Casual Employment, Domestic Servants, Farm Laborers, Federal Gov- 
ernment, Employer of Less than Three Employees. — This Article shall not 
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apply to casual employees, farm laborers when fewer than 10 full-time 
nonseasonal farm laborers are regularly employed by the same employer, 
federal government employees in North Carolina, and domestic servants, nor 
to employees of such persons, nor to any person, firm or private corporation 
that has regularly in service less than three employees in the same business 
within this State, except that any employer without regard to number of 
employees, including an employer of domestic servants, farm laborers, or one 
who previously had exempted himself, who has purchased workers’ compen- 
sation insurance to cover his compensation liability shall be conclusively 
presumed during life of the policy to have accepted the provisions of this Article 
from the effective date of said policy and his employees shall be so bound 
unless waived as provided in this Article; provided however, that this Article 
shall apply to all employers of one or more employees who are employed in 
activities which involve the use or presence of radiation. 

(c) Prisoners. — This Article shall not apply to prisoners being worked by 
the State or any subdivision thereof, except to the following extent: Whenever 
any prisoner assigned to the State Department of Correction shall suffer 
accidental injury or accidental death arising out of and in the course of the 
employment to which he had been assigned, if there be death or if the results 
of such injury continue until after the date of the lawful discharge of such 
prisoner to such an extent as to amount to a disability as defined in this Article, 
then such discharged prisoner or the dependents or next of kin of such 
discharged prisoner may have the benefit of this Article by applying to the 
Industrial Commission as any other employee; provided, such application is 
made within 12 months from the date of the discharge; and provided further 
that the maximum compensation to any prisoner or to the dependents or next 
of kin of any deceased prisoner shall not exceed thirty dollars ($30.00) per week 
and the period of compensation shall relate to the date of his discharge rather 
than the date of the accident. If any person who has been awarded compen- 
sation under the provisions of this subsection shall be recommitted to prison 
upon conviction of an offense committed subsequent to the award, such 
compensation shall immediately cease. Any awards made under the terms of 
this subsection shall be paid by the State Department of Correction from the 
funds available for the operation of the Department of Corrections. The 
provisions of G.S. 97-10.1 and 97-10.2 shall apply to prisoners and discharged 
prisoners entitled to compensation under this subsection and to the State in 
the same manner as said section applies to employees and employers. 

(d) Sellers of Agricultural Products. — This Article shall not apply to 
persons, firms or corporations engaged in selling agricultural products for the 
producers thereof on commission or for other compensation, paid by the 
producers, provided the product is prepared for sale by the producer. (1929, c. 
120, s. 14; 1933, c. 401; 1935, c. 150; 1941, c. 295; 1948, c. 543; 1945, c. 766; 
1957, c. 349, s. 10; c. 809; 1967, c. 996, s. 18; 1971, c. 284, s. 2; c. 1176; 1975, c. 
FbSrctG 1979, 02247, sedic: 7145s) 2; 1981, c. 878, s)1; 1983 (Reg. Sess., 1984), 
CUS 219870) 729,'s. 3; 2000-146, ’s. 11.) 


Local Modification. — Mecklenburg: 1933, 
ce, 401. 


injuries to employees, see G.S. 62-242. 
Legal Periodicals. — For 1984 survey, 


Cross References. — For definitions under 
this article, see G.S. 97-2. 

Editor’s Note. — Article 8 of Chapter 60, 
referred to in subsection (a) of this section, was 
repealed by Session Laws 1963, c. 1165. For 
present provisions as to liability of railroads for 


“Employee Exclusion Clauses in Automobile 
Liability Insurance Policies,” see 63 N.C.L. Rev. 
1228 (1985). 

For a survey of 1996 developments in the law 
regarding prisoner rights, see 75 N.C.L. Rev. 
ZA2ZS (1997). 
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CASE NOTES 


I. In General. 

II. Casual Employees. 
III. Farm Laborers. 

IV. Domestic Servants. 

V. Number of Employees. 
VI. Prisoners. 


I. IN GENERAL. 


Editor’s Note. — See also the case notes 
under G.S. 97-2. 

Purchase of Insurance Subjects Em- 
ployer and Employees to Act. — By purchas- 
ing a workers’ compensation insurance policy, 
the employer and his employees become subject 
to the act and continue to be “so bound unless 
waived as provided in this Article.” Crawford v. 
Pressley, 6 N.C. App. 641, 171 S.E.2d 197 
(1969). 

And Failure of Third-Party Insurance 
Agent to Renew Policy Does Not Consti- 
tute Waiver. — By purchasing a workers’ 
compensation insurance policy, the employer 
and his employees become subject to the act 
and continue to be “so bound unless waived as 
provided in this Article.” The failure of a third 
party, such as the insurance agent, to fulfill his 
agreement to see that other insurance was 
obtained upon the cancellation of the insurance 
policy does not constitute a waiver “as provided 
in this Article.” Crawford v. Pressley, 6 N.C. 
App. 641, 171 S.E.2d 197 (1969). But see Wig- 
gins v. Rufus Tart Trucking Co., 63 N.C. App. 
542, 305, 9.E.24.749 (1983). 

A self-insured employer is presump- 
tively subjected to the provisions of the 
Act only for the life of the policy. Once the 
policy ends, this presumption ends. Wiggins v. 
Rufus Tart Trucking Co., 63 N.C. App. 542, 305 
S.E.2d 749 (1983). 

For case as to former provisions of sub- 
section (b) of this section that proof that the 
employer obtained insurance and filed claim 
should be prima facie evidence that the em- 
ployer and employee had elected to be bound by 
the act, see Gassaway v. Gassaway & Owens, 
Inc., 220 N.C. 694, 18 S.E.2d 120 (1942). 

Applied in Rape v. Town of Huntersville, 214 
N.C. 505, 199 S.E. 736 (1938); Bennett v. Hert- 
ford County Bd. of Educ., 69 N.C. App. 615, 317 
S.E.2d 912 (1984). 

Cited in Borders v. Cline, 212 N.C. 472, 193 
S.E. 826 (1937); Horney v. Meredith Swimming 
Pool Co: ‘267 N.C. 521 148 S20 554-(1966): 
Crawford v. General Ins. & Realty Co., 266 N.C. 
615, 146 S.E.2d 651 (1966); Patterson v. L.M. 
Parker & Co., 2 N.C. App. 43, 162 S.E.2d 571 
(1968); Hicks v. Brown Shoe Co., 64 N.C. App. 
144, 306 S.E.2d 543 (1983); State v. Frazier, 142 
N.C. App. 207, 541 S.E.2d 800 (2001). 


II. CASUAL EMPLOYEES. 


Employment in Employer’s Regular 
Course of Business Not Casual. — Two 
employees were hired by a fertilizer dealer 
“whenever a carload of fertilizer arrived, to 
unload and deliver the fertilizer.” This was held 
not to be “casual” employment, but “work per- 
taining to the regular course of defendant’s 
business.” Hunter v. Peirson, 229 N.C. 356, 49 
S.E.2d 653 (1948). 

Employment continuously for five or six 
weeks in construction of facilities for han- 
dling material in defendant’s plant could not be 
held to be either casual or not in the course of 
defendant’s business. Smith v. Southern Waste- 
paper Co., 226 N.C. 47, 36 S.E.2d 730 (1946). 

Plaintiff who had been employed full- 
time for three months prior to accident, and 
who also worked on Saturdays by choice and 
with the agreement of his employer, was not 
merely a casual employee. Murray v. 
Biggerstaff, 81 N.C. App. 377, 344 S.E.2d 550, 
cert. denied, 318 N.C. 696, 350 S.E.2d 858 
(1986). 

Civilian Summoned by Forest Warden to 
Help Extinguish Fire. — A civilian who had 
been summoned by a forest warden to assist in 
extinguishing a fire was held to be not a casual 
employee. Moore v. State, 200 N.C. 300, 156 
S.E. 806 (1930). 


Ill. FARM LABORERS. 


Nearness to Planting, Cultivation, etc. — 
Whether an employee is a farm laborer de- 
pends, in a large degree, upon the nearness of 
his occupation to the planting, cultivation, and 
harvesting of crops. Hinson v. Creech, 286 N.C. 
156, 209 S.E.2d 471 (1974). 

Emphasis upon Nature of Employee’s 
Tasks. — In considering the question of 
whether an employee is a farm laborer, a ma- 
jority of the jurisdictions have placed emphasis 
upon the nature of the employee’s work rather 
than upon the nature of the employer’s busi- 
ness. Hinson v. Creech, 286 N.C. 156, 209 
S.E.2d 471 (1974). 

Although the character of the “employment” 
of an employee must be determined from the 
“whole character” of his employment and not 
upon the particular work he is performing at 
the time of his injury, nevertheless the coverage 
of an employee under the act is dependent upon 
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the character of the work he is hired to perform 
and not upon the nature and scope of his 
employer’s business. Hinson v. Creech, 286 
N.C. 156, 209 S.E.2d 471 (1974). 

Employee of State Engaged in Farm La- 
bor Is Covered by Act. — An employee of the 
State engaged in farm labor was covered by the 
act, as the exemption was intended for the 
protection of farmers as an occupational class 
and G.S. 97-2(2) includes all State “officers and 
employees” except those elected or appointed by 
the Governor or General Assembly. Barbour v. 
State Hosp., 213 N.C. 515, 196 S.E. 812 (1938). 

Plaintiff, who was employed to process 
oats, soybeans and barley through the gin 
process, and to do other work incidental to the 
ginning operation, was not a farm laborer un- 
der subsection (b) of this section, and the fact 
that plaintiff was operating a tractor in a field 
in which crops were eventually to be planted 
when he was injured, during a one-time excur- 
sion out of the ginning process and into an 
activity more akin to farming or agricultural 
labor, did not interrupt his compensation cov- 
erage. Murray v. Biggerstaff, 81 N.C. App. 377, 
344 S.E.2d 550, cert. denied, 318 N.C. 696, 350 
S.E.2d 858 (1986). 

Laborer in Large-Scale Commercial 
Production, etc., of Chicken Eggs. — The 
duties of employee, consisting of cleaning, grad- 
ing, packaging and delivering eggs, keeping 
records of sales and collecting the eggs deliv- 
ered, were sufficiently removed from the nor- 
mal process of agriculture to prevent her exclu- 
sion from coverage under the Workers’ 
Compensation Act as a “farm laborer.” Hinson v. 
Creech, 286 N.C. 156, 209 S.E.2d 471 (1974). 

Insurance carrier was estopped from 
denying the plaintiff’s status as an em- 
ployee when he was injured, even though the 
plaintiff was a working partner in a farming 
operation, where the carrier had treated the 
plaintiff as an employee before the injury, and 
had accepted the benefits of that status. Gar- 
rett v. Garrett & Garrett Farms, 39 N.C. App. 
210, 249 S.E.2d 808 (1978), cert. denied, 296 
WC eis b. 9204. 58h 20-178 (1979). 


IV. DOMESTIC SERVANTS. 


Dual Employment. — Plaintiff was em- 
ployed for a single wage to do janitorial, win- 
dow cleaning, and delivery work at defendant’s 
paint store and also to do janitor and garden 
work at defendant’s home. He was paid at the 
store. His injuries arose from an accident con- 
nected with lawn mowing at the employer’s 
home. An award by the Commission was af- 
firmed in the superior court but reversed on the 
insurance carrier’s appeal. The personal work 
done for the employer was not within the cov- 
erage of the act. Burnett v. Palmer-Lipe Paint 
@ot) 216 N.C. 204, :4)S:2d 507 (1939): 
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V. NUMBER OF EMPLOYEES. 


Editor’s Note. — The annotations under this 
analysis line below were decided prior to the 
1987 amendment to subsection (b) of this sec- 
tion, which changed the regular employment 
requirement to three employees. 

Whether or not the minimum number of 
persons are regularly employed in one 
business is a jurisdictional matter that 
cannot be waived. Dependents of Thompson v. 
Johnson Funeral Home, 205 N.C. 801, 172 S.E. 
500 (1934), where the jurisdiction of the Indus- 
trial Commission was first challenged in an 
appeal from the Commission to the superior 
court. See same case on rehearing, 208 N.C. 
178, 179 S.E. 801 (1935), noted critically in 14 
N.C.L. Rev. 76 (1936). 

The requirement that five (now three) or 
more employees be regularly employed in the 
same business or establishment is jurisdic- 
tional. Cain v. Guyton, 79 N.C. App. 696, 340 
S.E.2d 501, aff’d, 318 N.C. 410, 348 S.E.2d 595 
(1986). 

The plaintiff has the burden of proving 
that the employer regularly employed five (now 
three) or more employees. Cain v. Guyton, 79 
N.C. App. 696, 340 S.E.2d 501, aff’d, 318 N.C. 
410, 348 S.E.2d 595 (1986). 

Employment of the Minimum Number of 
Persons or More Must Affirmatively Ap- 
pear. — It must appear affirmatively by evi- 
dence or by admission of record that a defen- 
dant sought to be held liable under this 
Chapter had in his employ five (now three) or 
more employees in order to sustain the juris- 
diction of the Commission. Chadwick v. North 
Carolina Dep't of Conservation & Dev., 219 
N.C. 766, 14 S.E.2d 842 (1941). See also Hanks 
vy. Southern Pub. Utils. Co., 204 N.C. 155, 167 
S.E. 560 (1933). 

To sustain the jurisdiction of the Commis- 
sion, it must affirmatively appear that the 
employer which it undertakes to bind by its 
award had as many as five (now three) men in 
his or its employment. Letterlough v. Atkins, 
258) NiC. 166; 128 S:l.2d 215-1962). 

Evidence showing that a defendant had in 
his employ five (now three) or more employees 
must affirmatively appear in the record to sus- 
tain the jurisdiction of the Industrial Commis- 
sion over the claim. Durham v. McLamb, 59 
N.C. App. 165, 296 S.E.2d 3 (1982). 

Number of workers on job site on date of 
injury, standing alone, is not determinative of 
the issue. If the defendant had four (now three) 
or more “regularly employed” employees, the 
fact that he fell below the minimum require- 
ment on the actual date of injury would not 
preclude coverage. Durham v. McLamb, 59 N.C. 
App. 165, 296 S.E.2d 3 (1982). 

Where Number of Employees Varies. — 
Defendant employed three employees regu- 
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larly. Two additional employees had been hired 
for at least a part of each week for two preced- 
ing months. It was held that the jurisdictional 
requirement of five (now three) regular employ- 
ees was met. Hunter v. Peirson, 229 N.C. 356, 
49 §.E.2d 653 (1948). 

Where Employer Conducts Several Dis- 
tinct Businesses. — Where the employer con- 
ducts several distinct businesses and in each 
employs less than the requisite number re- 
quired to bring himself within the act, he is not 
subject to the act. This is true even though the 
businesses are under the same roof. Aycock v. 
Cooper, 202 N.C. 500, 163 S.E. 569 (1932). 

Reviewing Court Must Make Indepen- 
dent Determination. — Whether the em- 
ployer had the number of employees required to 
subject him to the Workers’ Compensation Act 
is a question of jurisdictional fact, and the 
reviewing court is required to review and con- 
sider the evidence and make an independent 
determination. Durham v. McLamb, 59 N.C. 
App. 165, 296 8.E.2d 3 (1982). 

Reversal of Commission’s Award Where 
Number of Employees Not Affirmatively 
Shown. — When it is not made to affirmatively 
appear that the defendant sought to be held 
liable under this Chapter had in his employ five 
(now three) or more employees, the Commis- 
sion’s award of compensation against him must 
be reversed. Chadwick v. North Carolina Dep't 
of Conservation & Dev., 219 N.C. 766, 14S.E.2d 
842 (1941). 

Where the findings of facts of the Industrial 
Commission that the deceased was an em- 
ployee of the defendant and that the defendant 
employed more than five (now three) workers 
are not supported by any evidence in the hear- 
ing before it, upon appeal to the superior court 
the award should be set aside and vacated. 
Poole ve Signom,,202 IN: Ce 172.1629 Si 193 
(932) 

Remand to Determine Number of Em- 
ployees. — It is not error for the superior court 
to remand a proceeding in order that the facts 
with respect to the number of employees in the 
employ of the defendant at the time the em- 
ployee was injured might be ascertained by the 
Industrial Commission. Letterlough v. Atkins, 
258 N’CAL66; 128 5. He2de215) 1962), 

Demurrer Properly Overruled. — A de- 
murrer to an action for death of an employee, 
on the ground that the action was cognizable 
only by the Industrial Commission, was prop- 
erly overruled when it did not appear on the 
face of the complaint that the defendant em- 
ployed more than five (now three) men in this 
State. Hanks v. Southern Pub. Utils. Co., 204 
N.C. 155, 167 S.E. 560 (1933). See Southerland 
v. Harrell, 204, N.C. 675, 169 S:h9423, (19383); 
Allen v. American Cotton Mills, Inc., 206 N.C. 
704, 175 S.E. 98 (1934). 

Where a corporate employer with less 
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than the minimum number of employees 
procures a policy of compensation insur- 
ance, such employer is presumed to have ac- 
cepted the provisions of the act, and such policy 
covers its executive officers notwithstanding 
the premium on the policy is based on the 
compensation of a single nonexecutive em- 
ployee and the parties intended to cover him 
only, unless notice of nonacceptance by the 
executive officers is duly filed with the Indus- 
trial Commission. Laughridge v. South Mt. 
Pulpwood Co., 266 N.C. 769, 147 S.E.2d 213 
(1966). 

Ordinarily, an employer with less than five 
employees is exempt from the act. However, 
when such employer at his election voluntarily 
purchases workers’ compensation insurance, he 
accepts all provisions of the act. In such case, 
the policy he purchases both creates and pro- 
tects his compensation lability; and thereafter 
such employer and his employees are bound by 
the provisions of the act unless, prior to any 
accident resulting in injury or death, notice to 
the contrary is given. Crawford v. Pressley, 6 
N.C. App. 641; 171°S:E:2d0197 (1.969) 


VI. PRISONERS. 


Suspension of Workers’ Compensation 
Benefits During Incarceration. — Impris- 
onment of a person already receiving worker’s 
compensation disability payments cuts off the 
employer’s duty to make payments during the 
period of confinement. Parker v. Union Camp 
Corp. 107 N.C. App. 505, 42255 fezde ses 
(1992). 

Action for Wrongful Death. — Where de- 
cedent was a prisoner who suffered an acciden- 
tal death arising out of and in the course of his 
assigned employment, plaintiff was entitled to 
workers’ compensation benefits under subsec- 
tion (c). Blackmon v. N.C. Dept. Of Correction, 
343 N.C. 259, 470 S.E.2d 8 (1996). 

Action for Wrongful Death Under Tort 
Claims Act. — Subsection (c) of this section 
was held not to be a bar in an action for 
wrongful death of a prisoner brought under the 
Tort Claims Act. Ivey v. North Carolina Prison 
Dep't, 252. N.C..615, 114 $.E.2d 812 (1960). 

The second 1957 amendment to this section, 
which made former G.S. 97-10 applicable to 
certain prisoners, did not deny to prisoners on 
assigned tasks rights conferred by the Tort 
Claims Act. Ivey v. North Carolina Prison Dep’, 
252 N.C. 615, 114 S.E.2d 812 (1960). See also 
note to § 143-291. 

Where a prisoner who suffered accidental 
death arising out of and in the course of the 
employment to which he had been assigned, his 
dependents or next of kin were entitled to 
specific benefits under the Act; therefore, in- 
mate’s mother could not maintain a wrongful 
death action against defendants under the Tort 
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Claims Act. Blackmon vy. North Carolina Dep’t 
of Cors., 118° N.C. App: 666,457 S.H.2d 306 
(1995), aff’d, 343 N.C. 259, 470 S.E.2d 8 (1996). 

Where the plaintiff was permanently injured 
while working on a silage harvesting machine 
operated by the Department of Correction, and 
he filed a claim with the Industrial Commission 
under the Tort Claims Act, his claim was prop- 
erly dismissed on the grounds that workers’ 
compensation was plaintiff’s exclusive remedy. 
Richardson v. State Dep’t of Cor., 118 N.C. App. 
704, 457 S.E.2d 325, 1995 N.C. App. LEXIS 377 
(1995), cert. granted, 341 N.C. 652, 461 S.K.2d 
772 (1995), aff'd, 345 N.C. 128, 478 $.E.2d 501 
(1996). 

Where deceased was a prisoner who suffered 
“accidental death arising out of and in the 
course of the employment to which he had been 
assigned,” his dependents or next of kin were 
statutorily “entitled” to specific benefits under 
the exclusive remedy provisions of G.S. 97-10.1, 
and could not maintain a wrongful death action 
against defendants under the Tort Claims Act. 
Blackmon v. North Carolina Dep’t of Cors., 118 
N.C. App. 666, 457 S.E.2d 306 (1995), aff'd, 343 
N:C. 259) 470 S.H.2d 8 (1996). 

Working prisoners are excluded from suing in 
tort for work-related injuries. Richardson v. 
North Carolina Dep’t of Cor., 345 N.C. 128, 478 
S.E.2d 501, 1995 N.C. App. LEXIS 377 (1996). 

Workers’ Compensation Act Sole Rem- 
edy. — A prisoner’s exclusive remedy for “acci- 
dental injury ... arising out of and in the course 
of the employment to which he had been as- 
signed,” whether he is incarcerated or released, 
as with other employees, arises under the pro- 
visions of the Workers’ Compensation Act and is 
the plaintiff’s sole remedy. Richardson v. State 
Dep’t of Cor., 118 N.C. App. 704, 457 S.E.2d 
a25ra1O950N -CuApp.s LEXIS: 377 (1995), cert. 
granted, 341 N.C. 652, 461 S.E.2d 772 (1995), 


ART. 1. WORKERS’ COMPENSATION ACT 


$97-17 


akivds 845 N.C 2en473r5.2d 50151996). 

The monetary benefit afforded to plaintiff by 
subsection (c) entitled her to compensation and 
G.S. 97-10.1 applied to bar plaintiff’s wrongful 
death action under the Tort Claims Act. 
Blackmon v. N.C. Dept. Of Correction, 343 N.C. 
259, 470 S.E.2d 8 (1996). 

Workers’ compensation is the exclusive rem- 
edy for prisoners injured while working on 
prison jobs. Richardson v. North Carolina Dep't 
of Cor,645N-C.1128,.476'S, e250 1995.N.G. 
App. LEXIS 377 (1996). 

When an inmate is injured while working at 
his prison job, his exclusive remedy for any 
injury is a workers’ compensation claim, but he 
must wait until release for a determination of 
entitlement to such compensation. Vereen v. 
N.C. Dep’t of Corr., 168 N.C. App. 588, 608 
S.E.2d 412, 2005 N.C. App. LEXIS 333 (2005). 

Work Release Injury. — Workers’ compen- 
sation claim by prison inmate who was injured 
while working for a private employer on work 
release was not barred by statute. Harris v. 
Thompson Contractors, 148 N.C. App. 472, 558 
S.E.2d 894, 2002 N.C. App. LEXIS 26 (2002), 
aff'd, 356 N.C. 664, 576 S.E.2d 323 (2003). 

Burial Expenses. — It was assumed, for the 
purpose of the case, that this section permits 
the establishment of a claim for the burial 
expenses of a prisoner whose death occurred 
while a prisoner. Lawson v. North Carolina 
State Hwy. & Pub. Works Comm'n, 248 N.C. 
24610305 le2d 366) (1958), 

The payment of burial expenses was not 
payment of “compensation” under the Workers’ 
Compensation Act so as to make the remedy of 
the personal representative of such a prisoner 
under subsection (c) of this section exclusive by 
virtue of former G.S. 97-10. Ivey v. North Caro- 
lina Prison Dep’t, 252 N.C. 615, 114 S.E.2d 812 
(1960). 


§§ 97-14 through 97-16: Repealed by Session Laws 19738, c. 1291, 
ss. 7-9. 


§ 97-17. Settlements allowed in accordance with Article. 


(a) This article does not prevent settlements made by and between the 
employee and employer so long as the amount of compensation and the time 
and manner of payment are in accordance with the provisions of this Article. 
A copy of a settlement agreement shall be filed by the employer with and 
approved by the Commission. No party to any agreement for compensation 
approved by the Commission shall deny the truth of the matters contained in 
the settlement agreement, unless the party is able to show to the satisfaction 
of the Commission that there has been error due to fraud, misrepresentation, 
undue influence or mutual mistake, in which event the Commission may set 
aside the agreement. Except as provided in this subsection, the decision of the 
Commission to approve a settlement agreement is final and is not subject to 
review or collateral attack. 


147 


§97-17 CH. 97. WORKERS’ COMPENSATION ACT §97-17 


(b) The Commission shall not approve a settlement agreement under this 
section, unless all of the following conditions are satisfed: 

(1) The settlement agreement is deemed by the Commission to be fair and 
just, and that the interests of all of the parties and of any person, 
including a health benefit plan that paid medical expenses of the 
employee have been considered. 

(2) The settlement agreement contains a list of all of the known medical 
expenses of the employee related to the injury to the date of the 
settlement agreement, including medical expenses that the employer 
or carrier disputes, and a list of medical expenses, if any, that will be 
paid by the employer under the settlement agreement. 

(3) The settlement agreement contains a finding that the positions of all 
of the parties to the agreement are reasonable as to the payment of 
medical expenses. 

It is not necessary, however, to satisfy the condition in subdivision (2) of this 
subsection when in the settlement agreement the employer agrees to pay all 
medical expenses of the employee related to the injury to the date of the 
settlement agreement. 

(c) In determining whether the positions of all of the parties to the 
agreement are reasonable as to the payment of medical expenses under 
subdivision (3) of subsection (b) of this section, the Commission shall consider 


all of the following: 


(1) Whether the employer admitted or reasonably denied the employee’s 


claim for compensation. 


(2) The amount of all of the known medical expenses of the employee 
related to the injury to the date of the settlement agreement, 
including medical expenses that the employer or carrier disputes. 

(3) The need for finality in the litigation. 

(d) Nothing in this section shall be construed to limit the application of G.S. 
44-49 and G.S. 44-50 to funds in compensation for settlement under this 
section, (1929 ¢ 1207s. 18.1963. c6.436- 2001-216. s7 2. 2001-45 resem 


2005-448, s. 3.) 


Editor’s Note. — Session Laws 2003-284, 
ss. 12.6C(a)-(e), as amended by Session Laws 
2004-174, s. 3, and Session Laws 2004-208, s. 
77, provides: “(a) The North Carolina Industrial 
Commission may retain the additional revenue 
generated by raising the fee charged to parties 
for the filing of compromised settlements from 
two hundred dollars ($200.00) to an amount 
that does not exceed two hundred fifty dollars 
($250.00) for the purpose of replacing existing 
computer hardware and software used for the 
operations of the Commission. These funds 
may also be used to prepare any assessment of 
hardware and software needs prior to pur- 
chase. The Commission may not retain any fees 
for the purpose of computer system replace- 
ment unless they are in excess of the current 
two-hundred-dollar ($200.00) fee charged by 
the Commission for filing a compromise settle- 
ment. 

“(b) Nothing in this section shall be deemed 
to limit or restrict the Commission’s authority 
to increase fees for purposes other than those 
indicated in subsection (a) of this section. 

“(c) Unexpended and unencumbered fees re- 
tained by the Industrial Commission under 


subsection (a) of this section shall not revert to 
the General Fund on June 30 of each fiscal year, 
but shall remain available to the Commission 
for the purposes stated in subsection (a) of this 
section. 

“(d) All plans and purchases by the Commis- 
sion utilizing fees retained under subsection (a) 
of this section are subject to project certification 
by the Information Resources Management 
Commission, and the Commission in making 
purchases under subsection (a) of this section 
must follow the procurement process outlined 
in accordance with the provisions of 09 NCAC 
O6B. 0300. The Commission shall report its 
plans to replace existing computer hardware 
and software to the Joint Legislative Commis- 
sion on Governmental Operations and the Fis- 
cal Research Division prior to issuing any re- 
quests for proposals. 

“(e) The Commission may retain additional 
fees as authorized by subsection (a) of this 
section until the 2009-2011 fiscal biennium.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 
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Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2008-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-448, s. 3, effective September 29, 2005, 
and applicable to claims pending and filed on or 
after that date, added the second paragraph in 
subsection (b). 
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Legal Periodicals. — For survey of 1976 
case law on workers’ compensation, see 55 
N.C.L. Rev. 1116 (1977). 

For survey, “Vernon v. Stephen L. Mabe 
Builders: The Requirements of Fairness in Set- 
tlement Agreements Under the North Carolina 
Workers’ Compensation Act,” see 73 N.C.L. Rev. 
2529 (1995). 

For article, “Primary Issues in Compensation 
Litigation,” see 17 Campbell L. Rev. 443 (1995). 

For note, “The Fairness Requirement for a 
Workers’ Compensation Agreement — The Ef- 
fect of Vernon v. Steven L. Mabe Builders,” see 
17 Campbell L. Rev. 521 (1995). 


CASE NOTES 


The law, by this section, undertakes to 
protect the rights of the employee in con- 
tracting with respect to his injuries. Caudill v. 
Chatham Mfg. Co., 258 N.C. 99, 128 S.E.2d 128 
(1962). 

Section Contemplates Only Settlement 
in Respect of Amount of Compensation. — 
The only “settlement” contemplated by this 
section is a settlement in respect of the amount 
of compensation to which claimants are enti- 
tled under the act. McGill v. Bison Fast Freight, 
Ine 240 WeCy 469. 96'5.E.2d 438° (1957). 

And Does Not Apply to Compromise and 
Settlement of Common-Law Claim. — Com- 
promise and settlement of the common-law 
claim of the administratrix of a deceased em- 
ployee for the wrongful death of the employee, 
executed under the mistaken belief that the 
Workers’ Compensation Act was not applicable, 
would not be disturbed on the ground that the 
Industrial Commission did not approve such 
settlement as required by this section. McGill v. 
Bison Fast Freight, Inc., 245 N.C. 469, 96 
S.E.2d 438 (1957). 

Settlement for out-of-the-state injury 
may be beyond the jurisdiction of the Commis- 
sion to approve and enforce. See Reaves v. 
Earle-Chesterfield Mill Co., 216 N.C. 462, 5 
S.E.2d 305 (1939). 

Agreements as to Distribution of Pro- 
ceeds. — An agreement, approved by the com- 
mission and otherwise valid, between the par- 
ties to a workers’ compensation claim as to the 
distribution between them of proceeds recov- 
ered from a third party action is binding. 
Turner v. CECO Corp., 98 N.C. App. 366, 390 
S.E.2d 685 (1990). 

In order to adjust the amount of a lien upon a 
recovery against a third party agreed to in a 
workers’ compensation claim settlement ap- 
proved by the Industrial Commission, the par- 
ties must apply to the commission under G.S. 
97-17; a party may not use G.S. 97-10.2Q) to 
avoid a duly executed and commission-ap- 
proved settlement agreement, and a trial court 


has no jurisdiction to adjust a hen amount 
agreed upon in such an agreement. Holden v. 
Boone, 153 N.C. App. 254, 569 S.E.2d 711, 2002 
N.C. App. LEXIS 1119 (2002). 

In a workers’ compensation case where an 
employee, employer, and carrier agree in ad- 
vance as to the disposition of any lien on a 
recovery against a third party, a carrier’s insis- 
tence on the agreed-upon hen amount may be 
viewed as an insistence on receiving the benefit 
of the bargain previously struck with the em- 
ployee, and these bargains are committed to 
the discretion of the Industrial Commission, 
under G.S. 97-10.1 and G.S. 97-17. Holden v. 
Boone, 153 N.C. App. 254, 569 S.E.2d 711, 2002 
N.C. App. LEXIS 1119 (2002). 

An approved compensation agreement 
is binding on the parties unless and until 
set aside by the Industrial Commission. Pruitt 
v. Knight Publishing Co., 289 N.C. 254, 221 
S.E.2d 355 (1976). 

When Approved by the Commission. — 
An agreement between the employer and work- 
ers’ compensation carrier and the employee for 
the payment of compensation benefits, when 
approved by the Industrial Commission, is 
binding on the parties thereto. Buchanan v. 
Mitchell County, 38 N.C. App. 596, 248 S.E.2d 
399 (1978), cert. denied, 296 N.C. 583, 254 
oi 2d357(1979): 

An agreement for the payment of compensa- 
tion, when approved by the Commission, is as 
binding on the parties as an order, decision or 
award of the Commission unappealed from, or 
an award of the Commission affirmed upon 
appeal. Brookover v. Borden, Inc., 100 N.C. 
App. 754, 398 S.E.2d 604 (1990). 

Agreement between worker and employer to 
pay worker compensation, which is approved 
by the Industrial Commission, becomes an 
award of the Commission. Martin v. Piedmont 
Asphalt & Paving Co., 113 N.C. App. 121, 437 
S.E.2d 696 (1993). 

Under G.S. 97-17, parties to a workers’ com- 
pensation claim may submit a settlement 
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agreement to the Industrial Commission for 
approval, and, if approved by the commission, 
the agreement is considered binding on the 
parties involved, and can only be set aside by 
the Industrial Commission upon a showing of 
fraud, misrepresentation, undue influence, or 
mutual mistake; the statute provides that un- 
less a party can make such a showing no party 
to any agreement for compensation approved 
by the commission shall deny the truth of the 
matters contained in the settlement agree- 
ment. Holden v. Boone, 153 N.C. App. 254, 569 
S.E.2d 711, 2002 N.C. App. LEXIS 1119 (2002). 

Where a settlement agreement speaks specif- 
ically to the matter of an employer and carrier’s 
lien, and the plaintiff-employee agrees to the 
lien provision, G.S. 97-17 indicates that the 
employee is bound by the agreement and only 
the Industrial Commission has jurisdiction to 
set it aside. Holden v. Boone, 153 N.C. App. 254, 
569 S.E.2d 711, 2002 N.C. App. LEXIS 1119 
(2002). 

But Is Not Binding If Not Approved. — 
Agreement for compensation which is signed by 
the parties but is not approved by the Commis- 
sion pursuant to this section is not binding. 
Baldwin v. Piedmont Woodyards, Inc., 58 N.C. 
App. 602, 293 S.E.2d 814 (1982). 

A compromise settlement agreement 
was void where the plaintiff’s insurer, a real 
party in interest, did not consent and the In- 
dustrial Commission had subject matter juris- 
diction over its claim. Hansen v. Crystal Ford- 
Mercury, Inc., 1388 N.C. App. 369, 531 S.E.2d 
867, 2000 N.C. App. LEXIS 628 (2000). 

In approving a settlement agreement 
the Industrial Commission acts in a judi- 
cial capacity and the settlement as approved 
becomes an award enforceable, if necessary, by 
a court decree. Pruitt v. Knight Publishing Co., 
289.N.C. 254,221 S.E:2d 355 (1976): 

The Industrial Commission’s approval 
of a settlement agreement is as conclusive 
as if made upon a determination of facts in 
an adversary proceeding. Pruitt v. Knight Pub- 
hehing '@o:, 289 GN'C.1 25492015. Hi2d355 
(1976). 

An agreement for the payment of compensa- 
tion, when approved by the Industrial Commis- 
sion, is as binding on the parties as an order, 
decision or award of the Commission 
unappealed from, or an award of the Commis- 
sion affirmed upon appeal. Pruitt v. Knight 
Publishing Co., 289 N.C. 254, 221 S.E.2d 355 
(1976). 

Effects of Agreement on Burden of 
Proof. — The Commission erred in concluding 
that as a matter of law because defendants had 
the burden of proof to present evidence suffi- 
cient to rebut a presumption of continued total 
disability raised by the Form 21 agreement, 
and defendants had not met that burden, plain- 
tiff was entitled to a continuing presumption of 
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total disability; plaintiff’s later Form 26 agree- 
ment with its specific duration superseded the 
earlier Form 21 agreement, which covered her 
total disability for an indefinite period, and 
consequently, she had the burden of rebutting 
the existing presumption of partial disability 
through the presentation of evidence support- 
ing total disability. Dancy v. Abbott Labs., 139 
N.C. App. 5538, 534 S.E.2d 601, 2000 N.C: App. 
LEXIS 982 (2000), review dismissed, 353 N.C. 
370 (2001), aff’d, 353 N.C. 446, 545 S.E.2d 211 
(2001). 

The presumption is that the Industrial 
Commission approves compromises only 
after a full investigation and a determina- 
tion that the settlement is fair and just. Caudill 
v. Chatham Mfg. Co., 258 N.C. 99, 128) S:Hadd 
128 (1962); Hartsell v. Pickett Cotton Mulls, 
Inc., 4.N.C. App..67, 165,.5.E2d5/925Q1 969), 

Agreement Nullifying Workers’ Compen- 
sation Act Not Permitted. — The Industrial 
Commission has the inherent power, upon ap- 
plication made in due time, to relieve a party 
from a judicial determination of his rights 
when the decision is a product of mistake, 
fraud, or excusable neglect, but this power to 
prevent injustice by fraud, mistake, or excus- 
able neglect does not extend so far as to permit 
a nullification of the Workers’ Compensation 
Act by an agreement between a party entitled 
to receive and a party obligated to pay compen- 
sation that they will disregard its provisions. 
Stanley v. Brown, 261 N.C. 243, 134 S.E.2d 321 
(1964). 

Commission May Not Set Aside Duly Ex- 
ecuted Agreement. — Absent a showing of 
fraud, misrepresentation, mutual mistake, or 
undue influence, the Industrial Commission 
may not set aside a settlement agreement duly 
executed by the parties, properly submitted to 
the Industrial Commission for approval, and 
approved by the Chairman of the Commission 
in accordance with this section and G.S. 97-82. 
The fact that defense counsel had attempted to 
revoke its consent to the agreement after it was 
submitted to the Commission was immaterial. 
Glenn v. McDonald’s, 109 N.C. App. 45, 425 
S.E.2d 727 (1998). 

Defendant could not establish the existence 
of any of the factors listed in this section that 
would require the Commission to set aside a 
previously approved I.C. Form 26. Salaam v. 
North Carolina DOT, 122 N.C. App. 83, 468 
S.E.2d 536 (1996), review denied, 345 N.C. 494, 
480 S.E.2d 51 (1997). 

Agreement May Be Set Aside On Certain 
Grounds. — An agreement between the em- 
ployer and workers’ compensation carrier and 
the employee may be set aside when there has 
been error due to fraud, misrepresentation, 
undue influence or mutual mistake. Buchanan 
v. Mitchell County, 38 N.C. App. 596, 248 
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S.E.2d 399 (1978), cert. denied, 296 N.C. 583, 
254 8.E.2d 35 (1979). 

The question whether the Industrial Com- 
mission has jurisdiction to rescind and set aside 
settlements and compromise settlements, ap- 
proved by them, on the ground of mutual mis- 
take of fact, was touched on, but not decided, in 
Caudill v. Chatham Mfg. Co., 258 N.C. 99, 128 
S.E.2d 128 (1962). 

Where an employee has received benefits 
from an agreement for compensation executed 
by himself, his employer, and the insurance 
carrier, which agreement was duly approved by 
the Industrial Commission, he may attack and 
have such agreement set aside only for fraud, 
misrepresentation, undue influence, or mutual 
mistake, and he may not attack it on the 
ground that the jurisdictional facts therein al- 
leged in regard to the relationship of employer 
and employee and that the accident arose out of 
and in the course of the employment were 
untrue. Tabron v. Gold Leaf Farms, Inc., 269 
INGO 93939152 5/E.2d 533 (1967). 

This statutory provision clearly grants the 
Industrial Commission the authority to rehear 
and set aside prior orders approving settle- 
ments on any one of the stated grounds, 1.e., 
fraud, misrepresentation, undue influence or 
mutual mistake. Graham v. City of Henderson- 
willes425N CnApp.'456) 255 8. 2d 795, cert. 
denied, 298 N.C. 568, 261 S.E.2d 121 (1979). 

Where an employee accepts benefits from an 
agreement for compensation executed by him- 
self, his employer, and the insurance carrier, 
which agreement was duly approved by the 
commission, the employee may attack and have 
such agreement set aside only for fraud, mis- 
representation, undue influence, or mutual 
mistake. Brookover v. Borden, Inc., 100 N.C. 
App. 754, 398 S.E.2d 604 (1990). 

Mutual mistake justifies voiding a settle- 
ment since such settlements are guided by 
contract principles, but the mistake must be 
material; the Industrial Commission properly 
set aside a settlement agreement where it 
found, by competent evidence, that: (1) the 
parties entered into the agreement on the mu- 
tual mistake of a doctor’s faulty diagnosis that 
the employee had reached his maximum medi- 
cal improvement, and (2) the parties materially 
relied on that faulty diagnosis when they en- 
tered the contract; the Commission could enter 
a new award after vacating the settlement. 
Roberts v. Century Contrs., Inc., 162 N.C. App. 
688, 592 S.E.2d 215, 2004 N.C. App. LEXIS 268 
(2004). 

Setting Aside Award Without Setting 
Aside Agreement. — An agreement for the 
payment of compensation is binding on the 
parties when approved by the Industrial Com- 
mission, and therefore where such agreement 
has been signed and approved by the Commis- 
sion and an award has been entered thereon, 
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and the Commission has entered an order set- 
ting aside the award alone without disturbing 
the Commission’s approval or the agreement of 
the parties, for fraud, mistake, or misunder- 
standing, such agreement precludes action at 
common law. Neal v. Clary, 259 N.C. 163, 130 
S-Hn2d 39 (1963); 

Settlement Agreement Was Not Set 
Aside on Mutual Mistake Ground. — A 
worker’s compensation settlement agreement 
was not set aside on the ground that there was 
mutual mistake of fact even though the Indus- 
trial Commission’s Advisory Medical Commit- 
tee reported that the claimant did not have a 
compensable disease after the settlement was 
entered into. Mullinax v. Fieldcrest Cannon, 
Inc., 100 N.C. App. 248, 395 S.E.2d 160 (1990). 

The Industrial Commission properly deter- 
mined that plaintiff, who suffered a back injury 
and sought to set aside settlement agreement 
for payment of workers’ compensation, was not 
entitled to have the agreement set aside pursu- 
ant to this section on the basis of mutual 
mistake. Vernon v. Steven L. Mabe Bldrs., 110 
N.C. App. 552, 430 S.E.2d 676, rev'd in part, 
petition for discretionary review improvidently 
granted in part, 336 N.C. 425, 444 $.H.2d 191 
(1994). 

The doctrines of mutual mistake, misrepre- 
sentation, and fraud did not operate to entitle 
the employer to relief from a compensation 
award, where the award was not based on an 
agreement of the parties but on the defendant’s 
unilateral initiation of payment of compensa- 
tion and its subsequent failure to contest the 
claim under G.S. 97-18. Higgins v. Michael 
Powell Bldrs., 132 N.C. App. 720, 515 S.E.2d 17 
G92): 

Modification of Award by Commission 
Not Subject to Collateral Attack. — The 
action by the Industrial Commission in modify- 
ing an award pursuant to this section is a 
quasi-judicial act which cannot be collaterally 
attacked in an independent action. In the ab- 
sence of a direct appeal, the modified order of 
the Industrial Commission is conclusively pre- 
sumed to be correct and cannot be collaterally 
attacked. Travelers Ins. Co. v. Rushing, 36 N.C. 
App. 226, 243 S.E.2d 420 (1978). 

Where the mistake relied on to set aside 
a release related only to the consequences 
of a known injury, and uncertainties in this 
regard were the subject matter of the compro- 
mise settlement, the mistake was not such as to 
warrant a court of equity in setting aside a 
release executed pursuant to a settlement ap- 
proved by the Industrial Commission under 
this section. Caudill v. Chatham Mfg. Co., 258 
N.G.99F 128) 5-h2d 128.1962). 

Timeliness of Payment. — Where a 2001 
amendment to G.S. 97-17(a) shortened the time 
for payment of a settlement agreement to 24 
days, and a payment by an employer and its 
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insurance carrier was made 36 days after court 
approval of the agreement, the employee was 
entitled to a late payment penalty under G.S. 
97-18(g). Carroll v. Living Ctrs. Southeast, Inc., 
157 N:C, App. 116; 577, S:Be2d 925%2003),N.C. 
App. LEXIS 379 (2003), cert. denied, 357 N.C. 
249, 582 5.H.2d 29120038): 

Employer’s Mistaken Representation 
Agreement Was a “Proper One.” — Where 
documents, stipulations and findings indisput- 
ably showed that the parties and Commission 
acted upon defendant employer’s mistaken rep- 
resentation that the original compensation 
agreement was a “proper one,” and since the 
mistake benefited its initiator to the detriment 
of the misinformed, acquiescent plaintiff, fun- 
damental equitable principles required that the 
mistake not be perpetuated. Cockrell v. Evans 
Lumber Co., 103 N.C. App. 359, 407 S.E.2d 248 
(RSE), 

The Commission’s conclusion that there 
was no evidence to show causation was not 
a basis for denying plaintiff’s award in a case of 
admitted liability. Lucas v. Thomas Built 
Buses, Inc., 88 N.C. App. 587, 364 S.E.2d 147 
(1988). 

Releases by employers to obtain relief 
from the obligations created under the Work- 
ers’ Compensation Act do not bar a retaliatory 
discharge claim under former G.S. 97-6.1. 
Tellado v. Ti-Caro Corp., 119 N.C. App. 529, 459 
S.E.2d 27 (1995). 

Payment of Costs and Attorneys Fees. — 
The Industrial Commission erred in ordering 
that defendant’s costs and attorney’s fees be 
paid by plaintiff’s counsel. Evans v. Young- 
Hinkle Corp., 123 N.C. App. 693, 474 S.H.2d 
152 (1996), cert. denied, 346 N.C. 177, 486 
©. Be2d92031(1997). 

The determination of the plaintiff’s ‘av- 
erage weekly wages’ requires application 
of § 97-2(5) and case law and thus raises an 
issue of law; thus, any mistake made by either 
of the parties is not a basis for setting the 
agreement aside. Swain v. C & N Evans Truck- 
ing Co., 126 N.C. App. 332, 484 S.E.2d 845 
199%). 

Action Not Barred. — Where plaintiffs 
alleged injuries beyond the mere loss of work- 
ers’ compensation benefits, including emotional 
distress and punitive damages now provided 
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for by this section, this section was not an 
effective remedy for the additional injuries; 
thus, the exclusive remedy doctrine did not 
apply to bar plaintiff’s civil action. Johnson vy. 
First Union Corp., 128 N.C. App. 450, 496 
Ss ZdalaGbO9a)! 

Jurisdiction of Commission after Settle- 
ment. — Because the Industrial Commission, 
pursuant to this article, has sole jurisdiction 
over the plaintiff worker’s allegations, after 
settlement, that defendants committed fraud, 
bad faith, unfair and deceptive trade practices, 
intentional infliction of emotional distress and 
civil conspiracy during the handling of his 
workers’ compensation claim, the trial court 
properly dismissed the post-settlement claim 
pursuant to G.S. 1A-1-12(b). Deem _ v. 
Treadaway & Sons Painting & Wallcovering, 
Inc:, 142, N.C. App. 472, 543 S.B:2d 209, (2001 
N.C. App. LEXIS 141 (2001). 

Applied in Williams v. Insurance Repair 
Specialists of N.C., Inc., 32 N.C. App. 235, 232 
S.E.2d 5 (1977); Little v. Anson County Schools 
Food Serv., 295 N.C. 527, 246 S.E.2d 748 
(1978); Roberts v. Carolina Tables of Hickory, 
76 N.C. App. 148, 331 S.E.2d 757 (1985); Saun- 
ders v. Edenton Ob/Gyn Ctr., 352 N.C. 136, 530 
S.E.2d 62, 2000 N.C. LEXIS 489 (2000); Morris 
v. L.G. Dewitt Trucking, Inc., 143 N.C. App. 
339, 545 S.E.2d 474, 2001 N.C. App. LEXIS 271 
(2001). 

Cited in Hedgecock v. Frye, 1 N.C. App. 369, 
161 S.E.2d 647 (1968); Wall v. North Carolina 
Dep't of Human Resources, 99 N.C. App. 330, 
393 S.E.2d 109 (1990); Freeman v. Freeman, 
107, N:G.Apps 644, 421 S:Hi2d 62340.992). 
Kisiah v. W.R. Kisiah Plumbing, Inc., 124 N.C. 
App. 72, 476 S.E.2d 434 (1996); McAninch v. 
Buncombe County Sch., 347 N.C. 126, 489 
S.E.2d 375 (1997); Felmet v. Duke Power Co., 
131 N.C. App. 87, 504 S.E.2d 815 (1998); Foster 
v. Carolina Marble & Tile Co., 1382 N.C. App. 
505, 513 S.E.2d 75, 1999 N.C. App. LEXIS 202 
(1999), cert. denied, 350 N.C. 830, 537 S.E.2d 
822 (1999); Atkins v. Kelly Springfield Tire Co., 
154 N.C. App. 512,571, 5.K.2d: 3865, 2002,NiG) 
App. LEXIS 14438 (2002), cert. granted, 357 
N.C. 61, 579 S.E.2d 284 (2003); Lee v. Wake 
County, 165 N.C. App. 154, 598 S.E.2d 427, 
2004 N.C. App. LEXIS 1148 (2004), cert. de- 
nied, 359 N.C. 190, 607 S.E.2d 275 (2004). 


compensation required; in- 


stallments; payment without prejudice; notice 
to Commission; penalties. 


(a) Compensation under this Article shall be paid periodically, promptly and 
directly to the person entitled thereto unless otherwise specifically provided. 
(b) When the employer or insurer admits the employee’s right to compen- 
sation, the first installment of compensation payable by the employer shall 
become due on the fourteenth day after the employer has written or actual 
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notice of the injury or death, on which date all compensation then due shall be 
paid. Compensation thereafter shall be paid in installments weekly except 
where the Commission determines that payment in installments should be 
made monthly or at some other period. Upon paying the first installment of 
compensation and upon suspending, reinstating, changing, or modifying such 
compensation for any cause, the insurer shall immediately notify the Commis- 
sion, on a form prescribed by the Commission, that compensation has begun, 
or has been suspended, reinstated, changed, or modified. A copy of each notice 
shall be provided to the employee. The first notice of payment to the 
Commission shall contain the date and nature of the injury, the average 
weekly wages of the employee, the weekly compensation rate, the date the 
disability resulting from the injury began, and the date compensation com- 
menced. 

(c) If the employer or insurer denies the employee’s right to compensation, 
the employer or insurer shall notify the Commission, on or before the 
fourteenth day after it has written or actual notice of the injury or death, or 
within such reasonable additional time as the Commission may allow, and 
advise the employee in writing of its refusal to pay compensation on a form 
prescribed by the Commission. This notification shall (i) include the name of 
the employee, the name of the employer, the date of the alleged injury or death, 
the insurer on the risk, if any, and a detailed statement of the grounds upon 
which the right to compensation is denied, and (ii) advise the employee of the 
employee’s right to request a hearing pursuant to G.S. 97-83. 

(d) In any claim for compensation in which the employer or insurer is 
uncertain on reasonable grounds whether the claim is compensable or whether 
it has liability for the claim under this Article, the employer or insurer may 
deny the claim in good faith or initiate compensation payments without 
prejudice and without admitting liability. The initial payment shall be accom- 
panied by a form prescribed by and filed with the Commission, stating that the 
payments are being made without prejudice. Payments made pursuant to this 
subsection may continue until the employer or insurer contests or accepts 
liability for the claim or 90 days from the date the employer has written or 
actual notice of the injury or death, whichever occurs first, unless an extension 
is granted pursuant to this section. Prior to the expiration of the 90-day period, 
the employer or insurer may upon reasonable grounds apply to the Commis- 
sion for an extension of not more than 30 days. The initiation of payment does 
not affect the right of the employer or insurer to continue to investigate or deny 
the compensability of the claim or its liability therefor during this period. If at 
any time during the 90-day period or extension thereof, the employer or 
insurer contests the compensability of the claim or its liability therefor, 1t may 
suspend payment of compensation and shall promptly notify the Commission 
and the employee on a form prescribed by the Commission. The employer or 
insurer must provide on the prescribed form a detailed statement of its 
grounds for denying compensability of the claim or its liability therefor. If the 
employer or insurer does not contest the compensability of the claim or its 
liability therefor within 90 days from the date it first has written or actual 
notice of the injury or death, or within such additional period as may be 
granted by the Commission, it waives the right to contest the compensability 
of and its liability for the claim under this Article. However, the employer or 
insurer may contest the compensability of or its liability for the claim after the 
90-day period or extension thereof when it can show that material evidence 
was discovered after that period that could not have been reasonably discov- 
ered earlier, in which event the employer or insurer may terminate or suspend 
compensation subject to the provisions of G.S. 97-18.1. 

(e) The first installment of compensation payable under the terms of an 
award by the Commission, or under the terms of a judgment of the court upon 
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an appeal from such an award, shall become due 10 days from the day 
following expiration of the time for appeal from the award or judgment or the 
day after notice waiving the right of appeal by all parties has been received by 
the Commission, whichever is sooner. Thereafter compensation shall be paid in 
installments weekly, except where the Commission determines that payment 
in installments shall be made monthly or in some other manner. 

(f) The employer’s or insurer’s grounds for contesting the employee’s claim 
or its liability therefor as specified in the notice suspending compensation 
under subsection (d) of this section are the only bases for the employer’s or 
insurer’s defense on the issue of compensability in a subsequent proceeding, 
unless the defense is based on newly discovered material evidence that could 
not reasonably have been discovered prior to the notice suspending compen- 
sation. 

(g) If any installment of compensation is not paid within 14 days after it 
becomes due, there shall be added to such unpaid installment an amount equal 
to ten per centum (10%) thereof, which shall be paid at the same time as, but 
in addition to, such installment, unless such nonpayment is excused by the 
Commission after a showing by the employer that owing to conditions over 
which he had no control such installment could not be paid within the period 
prescribed for the payment. 

(h) Within 16 days after final payment of compensation has been made, the 
employer or insurer shall send to the Commission and the employee a notice, 
in accordance with a form prescribed by the Commission, stating that such 
final payment has been made, the total amount of compensation paid, the 
name of the employee and of any other person to whom compensation has been 
paid, the date of the injury or death, and the date to which compensation has 
been paid. If the employer or insurer fails to so notify the Commission or the 
employee within such time, the Commission shall assess against such em- 
ployer or insurer a civil penalty in the amount of twenty-five dollars ($25.00). 
The clear proceeds of civil penalties assessed pursuant to this section shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. 

G) If any bill for services rendered under G.S. 97-25 by any provider of 
health care is not paid within 60 days after it has been approved by the 
Commission and returned to the responsible party, or within 60 days after it 
was properly submitted, in accordance with the provisions of this Article, to an 
insurer or managed care organization responsible for direct reimbursement 
pursuant to G.S. 97-26(g), there shall be added to such unpaid bill an amount 
equal to ten per centum (10%) thereof, which shall be paid at the same time as, 
but in addition to, such medical bill, unless such late payment is excused by the 
Commission. 

(j) The employer or insurer shall promptly investigate each injury reported 
or known to the employer and at the earliest practicable time shall admit or 
deny the employee’s right to compensation or commence payment of compen- 
sation as provided in subsections (b), (c), or (d) of this section. When an 
employee files a claim for compensation with the Commission, the Commission 
may order reasonable sanctions against an employer or insurer which does not, 
within 30 days following notice from the Commission of the filing of a claim, or 
within such reasonable additional time as the Commission may allow, do one 
of the following: 

(1) Notify the Commission and the employee in writing that it is admit- 
ting the employee’s right to compensation and, if applicable, satisfy 
the requirements for payment of compensation under subsection (b) of 
this section. 

(2) Notify the Commission and the employee that it denies the employee’s 
right to compensation consistent with subsection (c) of this section. 
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(3) Initiate payments without prejudice and without liability and satisfy 
the requirements of subsection (d) of this section. 
For purposes of this subsection, reasonable sanctions shall not prohibit the 
employer or insurer from contesting the compensability of or its liability for the 
Pramao29, c. 120 ecu ols 2, PoGsiec. 122955, 2. 1979 c. 2490 sce, 1. cc. ogg; 
1993 (Reg. Sess., 1994), c. 679, s. 3.1; 1998-215, s. 114; 2005-448, s. 4.) 


Effect of Amendments. — Session Laws 
2005-448, s. 4, effective October 1, 2005, in- 
serted “or insurer” following “employer” in sub- 
section (b); in subsection (c), inserted “or in- 
surer” following “employer” twice, and inserted 
“or within such reasonable additional time as 
the Commission may allow” in the first sen- 
tence; inserted “deny the claim in good faith or” 
near the beginning of subsection (d); inserted 
“or insurer” following “employer” three times in 
subsection (h); and added subsection ()). 

Legal Periodicals. — For survey, “The 


CASE 


Payment of Settlement Award. — To cal- 
culate the date a compromise settlement award 
becomes due under the Workers’ Compensation 
Act, a party must: (1) allow the 15 day appeal 
time of G.S. 97-85; (2) then add ten days pur- 
suant to subsection (e) of this section; and (3) 
finally, add 14 days as required under subsec- 
tion (g) of this section; thus, a paying party 
liable under a compromise settlement has 39 
days from the date the compromise settlement 
is approved to tender payment, with lability 
for non-payment attaching on the fortieth day. 
Felmet v. Duke Power Co., 131 N.C. App. 87, 
504 S.E.2d 815 (1998). 

Notice of Final Payment to Employee 
Not Required by Section. — This section 
does not require that the employer provide a 
copy of notice of final payment, Form 28B, to 
the employee, and no such requirement is 
found in any of the other provisions of this 
Chapter. Willis v. J.M. Davis Indus., Inc., 280 
N.C. 709, 186 S.E.2d 913 (1972). 

Employee Has No Remedy for Employ- 
er’s Failure to File a Form 28B under This 
Section. — The plain language of this section 
provides a remedy only to the Commission, not 
to the plaintiff employee, for the defendant 
employer’s failure to comply with its express 
provisions. Hunter v. Perquimans County Bd. 
of Educ., 139 N.C. App. 352, 533 S.E.2d 562, 
2000 N.C. App. LEXIS 902 (2000), cert. denied, 
352 N.C. 674, 545 S.E.2d 424 (2000). 

But Commission Rule XI (5) Requires 
Notice of Final Payment. — Rule XI (5) 
provides that employers will send a copy of 
Form 28B to the claimant within 16 days after 
his last payment of compensation. Willis v. J.M. 
Davis Indus., Inc., 280 N.C. 709, 186 S.E.2d 913 
GLO 72). 


North Carolina Workers’ Compensation Act of 
1994: A Step in the Direction of Restoring 
Balance,” see 73 N.C.L. Rev. 2502 (1995). 

For survey, “Vernon v. Stephen L. Mabe 
Builders: The Requirements of Fairness in Set- 
tlement Agreements Under the North Carolina 
Workers’ Compensation Act,” see 73 N.C.L. Rev. 
ZO2F (1999): 

For a survey of 1996 developments in the law 
regarding prisoner rights, see 75 N.C.L. Rev. 
2428 (1997). 


NOTES 


Commission Rule XI (5) Conformed to 
This Section. — Industrial Commission Rule 
XI (5), adopted pursuant to the authority 
granted in G.S. 97-80, conformed to subsection 
(f) of this section insofar as the time of sending 
Form 28B is concerned. Willis v. J.M. Davis 
Indus), Inc. 280 N.C. 709, 186 (5.16.2d, 913 
(M72) 

Award of the Commission. — The employ- 
er’s execution of Industrial Commission Form 
60 constitutes an award of the Commission and 
thus entitles the employee to seek the imposi- 
tion of a judgment, which in turn entitles him 
to seek execution for past due installments and 
future installments as they become due. Cal- 
houn v. Wayne Dennis Heating & Air Condi- 
tioning, 129 N.C. App. 794, 501 S.E.2d 346 
(1998). 

Modification of Award Prior to Filing of 
Closing Receipt. — A closing receipt, also 
called I.C. Form 28B, must be filed with the 
Commission. Until it is filed with and approved 
by the Commission, the Commission may con- 
tinue to receive evidence and modify or add toa 
preliminary compensation award. Hill v. Hanes 
Corp., 79 N.C. App. 67, 339 S.E.2d 1 (1986), 
aff’d in part, rev'd in part, 319 N.C. 167, 353 
S.6.2d,392 (1987): 

Determination of Final Payment. — For 
purposes of G.S. 97-47, the statutory one-year 
period for filing a claim for a change of condi- 
tion begins at the time final payment is ac- 
cepted, not when I.C. Form 28B is filed. None- 
theless, the Commission must be given the 
opportunity to determine whether a payment 
labeled “final” is or should be, in fact, the final 
payment. After this determination is made, the 
Commission accepts and approves a copy of 
Form 28B. Hill v. Hanes Corp., 79 N.C. App. 67, 
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339 S.E.2d 1 (1986), aff’d in part, rev'd in part, 
319 N-C, 167, 353:S: 6. 2d89244987): 

Settlement proceeds are not “wages” as 
a matter of law. Allmon v. Alcatel, Inc., 124 
N.C. App. 341, 477.S.E.2d 90 (1996). 

The settlement of a claim for federal 
civil rights violations is not, nor was it 
intended to be, a substitute for workers’ com- 
pensation benefits; the settlement agreement 
clearly reserved all rights to remedies available 
to plaintiff under the Workers’ Compensation 
Act. Allmon v. Alcatel, Inc., 124 N.C. App. 341, 
477 S.E.2d 90 (1996). 

Penalties. — Competent evidence supported 
the Industrial Commission’s decision to assess 
a 10% penalty for late payments, where the 
employer wrongfully terminated its employee’s 
workers’ compensation payments without Com- 
mission approval. Tucker v. Workable Co., 129 
N.C. App. 695, 501 S.E.2d 360 (1998). 

Injured employee was entitled to 10% pen- 
alty the North Carolina Industrial Commission 
assessed against his employer’s insurance car- 
rier for late payment of undisputed medical 
expenses. Stevenson v. Noel Williams Masonry, 
Inc., 148 N.C. App. 90, 557 S.E.2d 554, 2001 
N.C. App. LEXIS 1268 (2001). 

Where a 2001 amendment to G.S. 97-17(a) 
shortened the time for payment of a settlement 
agreement to 24 days, and a payment by an 
employer and its insurance carrier was made 
36 days after court approval of the agreement, 
the employee was entitled to a late payment 
penalty under G.S. 97-18(g). Carroll v. Living 
Ctrs. Southeast, Inc., 157 N.C. App. 116, 577 
S.E.2d 925, 2003 N.C. App. LEXIS 379 (2003), 
cert. denied, 357 N.C. 249, 582 S.E.2d 29 


(2003). 
Standard for Relief on the Ground of 
Newly Discovered Evidence. — The stan- 


dard for providing relief on the ground of newly 
discovered evidence requires that the evidence 
be new, i.e., available only after the initial 
hearing, and that the party seeking relief show 
that, when the award was entered, evidence 
material to the case existed that he did not 
learn about, through due diligence, until later. 
Higgins v. Michael Powell Bldrs., 132 N.C. App. 
(2085 1595.E. 20 17 (1999): 

Findings on Issue of Newly Discovered 
Evidence Required. — Where employer who 
was paying benefits to employee for an occupa- 
tional disease based on exposure to harmful 
materials sought to contest its liability after 
the 90 day period for contesting benefits under 
G.S. 97-18(d) had expired, based on the fact 
that after leaving its employ the employee had 
worked for another employer where he was 
exposed to the same harmful materials, the 
Commission had the obligation to make find- 
ings as to whether the employee’s subsequent 
exposure was newly discovered evidence allow- 
ing the employer to contest the payment of 
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benefits after 90 days, under G.S. 97-18(d). 
Shockley v. Cairn Studios Ltd., 149 N.C. App. 
961, 563 S.E.2d 207, 2002 N.C. App. LEXIS 363 
(2002), cert. dismissed, 356 N.C. 678, 577 
S.E.2d 887 (2003), cert. denied, 356 N.C. 678, 
577 S.E.2d 888 (2003). 

When Doctrines of Mutual Mistake, Mis- 
representation, and Fraud Not Applicable. 
— The doctrines of mutual mistake, misrepre- 
sentation, and fraud did not operate to entitle 
the employer to relief from a compensation 
award, where the award was not based on an 
agreement of the parties but on the defendant’s 
unilateral initiation of payment of compensa- 
tion and its subsequent failure to contest the 
claim under this section. Higgins v. Michael 
Powell Bldrs., 132 N.C. App. 720, 515 S.E.2d 17 
(1999). 

Plaintiff Must Follow Proper Procedure 
to Preserve Issues in This Section on Ap- 
peal. — Plaintiff’s attempt to argue that the 
Commission erred both in concluding that the 
defendant insurer’s policy did not cover plain- 
tiff’s North Carolina injuries, and in failing to 
assess a 10% late payment penalty against 
defendant pursuant to this section failed be- 
cause he did not file a cross-appeal and because 
neither of his cross-assignments of error, if 
sustained, would provide an alternative basis 
for upholding the Commission’s order and 
award, as outlined in N.C.R. App. P., Rule 
10(d). Harrison v. Tobacco Transp., Inc., 139 
N.C. App. 561, 533 S.E.2d 871, 2000 N.C. App. 
LEXIS 996 (2000), cert. denied, 353 N.C. 263, 
546 S.E.2d 96 (2000). 

Waiver of Right to Contest Compensabil- 
ity of Injuries. — Defendants waived their 
right to contest the compensability of claim- 
ant’s injuries, and thus, the award of compen- 
sation became final; even though the defen- 
dants knew that claimant might have been a 
subcontractor on the day of the accident, they 
did not investigate the claimant’s status within 
the prescribed time. Higgins v. Michael Powell 
Bldrs., 132 N.C. App. 720, 515 S.E.2d 17 (1999). 

Timeliness of Payment. — The Industrial 
Commission properly denied the plaintiff’s pe- 
tition for an order requiring the defendant to 
pay a 10% penalty under this section where 
defendant’s payment was received on the forti- 
eth day after the defendant received the order 
from the Commission approving the settlement 
agreement and where the thirty-ninth day was 
a Sunday. Morris v. L.G. Dewitt Trucking, Inc., 
143 N.C. App. 339, 545 S.E.2d 474, 2001 N.C. 
App. LEXIS 271 (2001). 

Sanctions Were Proper. — The Commis- 
sion did not act arbitrarily or abuse its discre- 
tion in imposing sanctions of $2,500 on defen- 
dant employer who unilaterally terminated the 
benefits of plaintiff employee, who was robbed 
at gunpoint and shot during his shift as a night 
auditor, where nothing in the record supported 
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defendant’s speculation that the assault might 
have been personally motivated and where the 
employer filed a Form 63 (paying compensation 
“without prejudice and without admitting lia- 
bility”), instead of Form 21 (admitting com- 
pensability), and thus avoided the necessity of 
filing Form 24 and having to seek permission of 
the Commission to stop weekly compensation 
payments; if an employer or insurer initially 
believes that a claim may not be compensable 
and utilizes the Form 63 procedure, and then 
discovers after investigation that the claim is 
clearly compensable, the better practice is to 
promptly file either Form 21 or Form 60. Shah 
y. Johnson, 140 N.C. App. 58, 535 $.E.2d 577, 
2000 N.C. App. LEXIS 1089 (2000). 

Sanctions were not proper where nonpay- 
ment was excused because defendant could not 
comply with the Industrial Commission’s order 
that payments be made only to a general guard- 
ian. Valles de Portillo v. D.H. Griffin Wrecking 
Go.,2184 .N;C. App: 714, 518 S.E.2d 555, 1999 
N.C. App. LEXIS 904 (1999), cert. denied, 351 
N-C.86, 54155.H. 2d) 727 (1999) 

Form 60 does not carry with it the same 
presumption of continuing disability as 
Form 21; the burden of proving disability, 
therefore, remains with the employee. Sims v. 
Charmes/Arby’s Roast Beef, 142 N.C. App. 154, 
542 S.E.2d 277, 2001 N.C. App. LEXIS 46 
(2001), cert. denied, 353 N.C. 729, 550 8.E.2d 
782 (2001). 

Failure to Use Form 60. — Where employ- 
er’s letter, which it claimed was a sufficient 
substitute for Form 60, was untimely and did 
not contain the information required by Form 
60, and defendants never rescinded their Form 
61 denying the employee’s claim, the employer 
failed to admit liability prior to the hearing and 
thus could not direct the employee’s medical 
treatment. Bailey v. W. Staff Servs., 151 N.C. 
App. 356, 566 S.E.2d 509, 2002 N.C. App. 
LEXIS 747 (2002). 
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Termination of Benefits Paid Without 
Prejudice Improper. — Application to termi- 
nate temporary total disability benefits paid 
without prejudice was improperly granted be- 
cause an employer and its insurer were unable 
to establish that an employee’s refusal to re- 
turn to a heavy duty job after a severe neck 
injury was unjustified. Guerrero v. Brodie 
Contrs., Inc., 158 N.C. App. 678, 582 S.E.2d 
346, 2003 N.C. App. LEXIS 1226 (2003). 

Applied in Hyatt v. Waverly Mills, 56 N.C. 
App. 14, 286 S.E.2d 837 (1982); Forrest v. Pitt 
County Bd. of Educ., 100 N.C. App. 119, 394 
S.E.2d 659 (1990); Hieb v. Howell’s Child Care 
Gir, Ince 123 NC) App. (6.47255: H-2d 5208 
(1996); Kanipe v. Lane Upholstery, 141 N.C. 
App. 620, 540 S.E.2d 785, 2000 N.C. App. 
LEXIS 1302 (2000); Bostick v. Kinston-Neuse 
Corp., 145 N.C. App. 102, 549 S.E.2d 558, 2001 
N.C. App. LEXIS 545 (2001); Barbour v. Regis 
Corp., — N.C. App. —, 606 S.E.2d 119, 2004 
N.C. App. LEXIS 2336 (2004). 

Cited in Watkins v. Central Motor Lines, 10 
N.C. App. 486, 179 S.E.2d 130 (1971); Moretz v. 
Richards & Assocs., 316 N.C. 539, 342 S.E.2d 
844 (1986); Foster v. Western-Electric Co., 320 
NGG relies 7 oh 2d, 67 Or l937) sr lumimer vz. 
Henderson Storage Co., 118 N.C. App. 727, 456 
S.E.2d 886 (1995); Wall v. Macfield/Unifi, 131 
N.C. App. 863, 509 S.E.2d 798 (1998); Olivares- 
Juarez v. Showell Farms, 138 N.C. App. 663, 
532 S.E.2d 198, 2000 N.C. App. LEXIS 785 
(2000); Watts v. Hemlock Homes of the High- 
lands, Inc., 141 N.C. App. 725, 544 S.E.2d 1, 
2001 N.C. App. LEXIS 22 (2001), cert. denied, 
353 N.C. 398, 547 S.E.2d 431 (2001); Devlin v. 
Apple Gold, Inc., 153 N.C. App. 442, 570 S.E.2d 
257, 2002 N.C. App. LEXIS 1187 (2002); Palmer 
v. Jackson, 157 N.C. App. 625, 579 S.E.2d 901, 
2003 N.C. App. LEXIS 930 (2003); Smith v. 
Richardson Sports Ltd. Partners, 168 N.C. App. 
410, 608 S.E.2d 342, 2005 N.C. App. LEXIS 348 
(2005). 


§ 97-18.1. Termination or suspension of compensation 
benefits. 


(a) Payments of compensation pursuant to an award of the Commission 
shall continue until the terms of the award have been fully satisfied. 

(b) An employer may terminate payment of compensation for total disability 
being paid pursuant to G.S. 97-29 when the employee has returned to work for 
the same or a different employer, subject to the provisions of G.S. 97-32.1, or 
when the employer contests a claim pursuant to G.S. 97-18(d) within the time 
allowed thereunder. The employer shall promptly notify the Commission and 
the employee, on a form prescribed by the Commission, of the termination of 
compensation and the availability of trial return to work and additional 
compensation due the employee for any partial disability. 

(c) An employer seeking to terminate or suspend compensation being paid 
pursuant to G.S. 97-29 for a reason other than those specified in subsection (b) 
of this section shall notify the employee and the employee’s attorney of record 
in writing of its intent to do so on a form prescribed by the Commission. A copy 
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of the notice shall be filed with the Commission. This form shall contain the 
reasons for the proposed termination or suspension of compensation, be 
supported by available documentation, and inform the employee of the 
employee’s right to contest the termination or suspension by filing an objection 
in writing with the Commission within 14 days of the date the employer’s 
notice is filed with the Commission or within such additional reasonable time 
as the Commission may allow. 

(d) If the employee fails to object to the employer’s notice of proposed 
termination or suspension within the time provided, the Commission may 
enter an appropriate order terminating or suspending the compensation if it 
finds that there is a sufficient basis under this Article for this action. If the 
employee files a timely objection to the employer’s notice, the Commission 
shall conduct an informal hearing by telephone with the parties or their 
counsel. If either party objects to conducting the hearing by telephone, the 
Commission may conduct the hearing in person in Raleigh or at another 
location selected by the Commission. The parties shall be afforded an oppor- 
tunity to state their position and to submit documentary evidence at the 
informal hearing. The employer may waive the right to an informal hearing 
and proceed to the formal hearing. The informal hearing, whether by telephone 
or in person, shall be conducted only on the issue of termination or suspension 
of compensation and shall be conducted within 25 days of the receipt by the 
Commission of the employer’s notice to the employee unless this time is 
extended by the Commission for good cause. The Commission shall issue a 
decision on the employer’s application for termination of compensation within 
five days after completion of the informal hearing. The decision shall () 
approve the application, (11) disapprove the application, or (i11) state that the 
Commission is unable to reach a decision on the application in an informal 
hearing, in which event the Commission shall schedule a formal hearing 
pursuant to G.S. 97-83 on the employer’s application for termination of 
compensation. Compensation may be terminated or suspended by the em- 
ployer following an informal hearing only if its application is approved. If the 
Commission was unable to reach a decision in the informal hearing, the 
employee’s compensation shall continue pending a decision by the Commission 
in the formal hearing. The Commission’s decision in the informal hearing is not 
binding in subsequent hearings. 

The employer or the employee may request a formal hearing pursuant to 
G.S. 97-83 on the Commission’s decision approving or denying the employer’s 
application for termination of compensation. A formal hearing under G.S. 
97-83 ordered or requested pursuant to this section shall be a hearing de novo 
on the employer’s application for termination or suspension of compensation 
and may be scheduled by the Commission on a preemptive basis. 

(e) At an informal hearing on the issue of termination or suspension of 
compensation, and at any subsequent hearing, the Commission may address 
related issues regarding the selection of medical providers or treatment under 
G.S. 97-25, subject to exhaustion of the dispute resolution procedures of a 
managed care organization pursuant to G.S. 97-25.2. (1993 (Reg. Sess., 1994), 
CHOOT ONSSNS.6010.9") 


CASE NOTES 


Formal Hearing. — Under this section, the 
employee may request a formal hearing de novo 
if benefits are suspended following an informal 
hearing by telephone. Bryant v. Weyerhaeuser 
Co., 130 N.C. App. 135, 502 S.E.2d 58, 1998 
N.C. App. LEXIS 836 (1998), cert. denied, 349 
N.C. 228, 515 S.E.2d 700 (1998). 


The employer should file a Form 24 when 
the employer is uncertain whether the em- 
ployee has returned to work; a Form 28T is to 
be used by the employer only when such em- 
ployer is certain that the employee has re- 
turned to work and has conclusive evidence to 
establish the employment. Lewis v. Sonoco 
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Prods. Co., 187 N.C. App. 61, 526 S.E.2d 671, 
2000 N.C. App. LEXIS 257 (2000). 

Return to Work Assertion Does Not Nec- 
essarily Raise Wage Earning Capacity Is- 
sue. — Where defendants did not assert any 
other reason for termination of plaintiff’s ben- 
efits besides “return to work” on the Form 28T, 
the record revealed that the plaintiff denied 
that she ever attempted a “trial return to work” 
and that she, therefore, was not required to file 
a Form 28U, and it was undisputed that defen- 
dants did not file a Form 24 seeking to termi- 
nate plaintiff’s compensation on grounds other 
than plaintiff’s “return to work”, the only issue 
before the Full Commission was whether or not 
plaintiff had returned to work, warranting ter- 
mination of benefits pursuant to this section; 
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thus it did not consider the issue of whether or 
not plaintiff had wage earning capacity and 
neither would the Court of Appeals. Lewis v. 
Sonoco Prods. Co., 137 N.C. App. 61, 526 S.E.2d 
671, 2000 N.C. App. LEXIS 257 (2000). 

Plaintiff employee’s benefits should not 
have been terminated under this section, 
pursuant to defendants’ Form 28T request, 
where competent evidence supported the find- 
ing that while plaintiff engaged in intermittent 
mowing activities and appeared once before a 
Board of Adjustment on behalf of her mother, 
she had not returned to either full or part-time 
employment. Lewis v. Sonoco Prods. Co., 137 
N.C. App. 61, 526 S.E.2d 671, 2000 N.C. App. 
LEXIS 257 (2000). 


§ 97-19. Liability of principal contractors; certificate that 
subcontractor has complied with law; right to 
recover compensation of those who would 
have been liable; order of liability. 


Any principal contractor, intermediate contractor, or subcontractor who 
shall sublet any contract for the performance of any work without requiring 
from such subcontractor or obtaining from the Industrial Commission a 
certificate, issued by a workers’ compensation insurance carrier, or a certificate 
of compliance issued by the Department of Insurance to a self-insured 
subcontractor, stating that such subcontractor has complied with G.S. 97-93 
hereof, shall be liable, irrespective of whether such subcontractor has regularly 
in service fewer than three employees in the same business within this State, 
to the same extent as such subcontractor would be if he were subject to the 
provisions of this Article for the payment of compensation and other benefits 
under this Article on account of the injury or death of any employee of such 
subcontractor due to an accident arising out of and in the course of the 
performance of the work covered by such subcontract. If the principal contrac- 
tor, intermediate contractor or subcontractor shall obtain such certificate at 
the time of subletting such contract to subcontractor, he shall not thereafter be 
held liable to any employee of such subcontractor for compensation or other 
benefits under this Article. 

Any principal contractor, intermediate contractor, or subcontractor paying 
compensation or other benefits under this Article, under the foregoing provi- 
sions of this section, may recover the amount so paid from any person, persons, 
or corporation who independently of such provision, would have been liable for 
the payment thereof. 

Every claim filed with the Industrial Commission under this section shall be 
instituted against all parties liable for payment, and said Commission, in its 
award, shall fix the order in which said parties shall be exhausted, beginning 
with the immediate employer. 

The principal or owner may insure any or all of his contractors and their 
employees in a blanket policy, and when so insured such contractor’s employ- 
ees will be entitled to compensation benefits regardless of whether the 
relationship of employer and employee exists between the principal and the 
contractor. (1929, c. 120, s. 19; 1941, c. 358, s. 1; 1945, c. 766; IS hs wae PAs, 
10; 1979, c. 247, s. 2; 1987, c. 729, s. 4; 1989, c. 637; 1991, c. 703, s. 7; 1993 (Reg. 
Sess., 1994), c. 679, s. 10.6; 1995, c. 517, s. 36; 1995 (Reg. pess;, 1996), c. 595, 
Sil: ) 
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Cross References. — For definitions under 
this article, see G.S. 97-2. 
Legal Periodicals. — For note as to rights 
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of employees of subcontractors against owners 
and principal contractors, see 35 N.C.L. Rev. 
59M LOT): 


CASE NOTES 


Editor’s Note. — Most of the annotations 
under this section were decided prior to the 1987 
amendment, which increased the scope of liabil- 
ity under this section. 

Purpose of Section. — The manifest pur- 
pose of this section, enacted as an amendment 
to the original act, is to protect employees of 
irresponsible and uninsured subcontractors by 
imposing ultimate liability on principal con- 
tractors, intermediate contractors, or subcon- 
tractors, who, presumably being financially re- 
sponsible, have it within their power, in 
choosing subcontractors, to pass upon their 
financial responsibility and insist upon appro- 
priate compensation protection for their work- 
ers. It is also the obvious aim of the statute to 
forestall evasion of the act by those who might 
be tempted to subdivide their regular opera- 
tions with the workers, thus relegating them 
for compensation protection to small subcon- 
tractors, who fail to carry, or if small enough 
may not even be required to carry, compensa- 
tion insurance. Greene v. Spivey, 236 N.C. 435, 
73 S.E.2d 488 (1952). 

This section was enacted by the Legislature 
to deliberately bring specific categories of con- 
ceded nonemployees within the coverage of the 
Act for the purpose of protecting such workers 
from financially irresponsible sub-contractors 
who do not carry workmen’s compensation in- 
surance, and to prevent principal contractors, 
intermediate contractors, and sub-contractors 
from relieving themselves of liability under the 
Act by doing through sub-contractors what they 
would otherwise do through the agency of di- 
rect employees. Cook v. Norvell-Mackorell Real 
Estate Co., 99 N.C. App. 307, 392 S.E.2d 758 
(1990). 

The 1987 amendment clearly extended the 
class of persons protected by this provision to 
include not only employees of the subcontractor 
but also the ~~ subcontractor himself. 
Southerland v. B.V. Hedrick Gravel & Sand Co., 
345 N.C. 739, 483 S.E.2d 150 (1997). 

Prior to the 1987 amendment, this section 
was interpreted to protect the employees of a 
subcontractor, not the subcontractor himself. 
Boone v. Vinson, 127 N.C. App. 604, 492 S.E.2d 
356 (1997), cert. denied, 347 N.C. 5738, 498 
5. He2d:377 (1998): 

This Section Modifies § 97-2(1). — As a 
general proposition, the only private employ- 
ments covered by the act are those “in which 
five (now three) or more employees are regu- 
larly employed in the same business or estab- 
lishment.” See G.S. 97-2(1). But this general 


rule is subject to the exception created by this 
section, which was manifestly enacted to pro- 
tect the employees of financially irresponsible 
subcontractors who do not carry compensation 
insurance, and to prevent principal contractors, 
intermediate contractors, and subcontractors 
from relieving themselves of liability under the 
act by doing through subcontractors what they 
would otherwise do through the agency of di- 
rect employees. Withers v. Black, 230 N.C. 428, 
53 S.E.2d 668 (1949). 

Exclusive Remedy. — Defendant principal 
contractor was plaintiff’s statutory employer 
and the workers’ compensation benefits avail- 
able to plaintiff through defendant’s workers’ 
compensation carrier constituted plaintiff’s ex- 
clusive remedy against defendant for plaintiff’s 
injuries. Rich v. R.L. Casey, Inc., 118 N.C. App. 
156, 454 S.E.2d 666 (1995). 

This section protects the employees of a 
subcontractor, not the subcontractor himself. 
Doud v. K & G Janitorial Servs., 69 N.C. App. 
205, 316 S.E.2d 664, cert. denied, 312 N.C. 492, 
322 S.E.2d 554 (1984). 

When a principal contractor sublets part of 
the contract to an independent contractor, that 
independent contractor’s employees are pro- 
tected by this section if the independent con- 
tractor is uninsured. Zocco v. United States, 
Dept of Army, 791 F. Supp. 595 (E.D.N.C. 
1992): 

But subcontractor is not entitled to im- 
munity from civil suit merely because prin- 
cipal contractor secured workers’ compensation 
insurance coverage for subcontractor’s employ- 
ees. Zocco v. United States, Dep’t of Army, 791 
Supp. 595 GDN Cr 1992) 

Jurisdiction Over Claim by Subcontrac- 
tor Present. — This section (as in effect be- 
tween August 5, 1987 and June 10, 1996) ex- 
tends workers’ compensation benefits to 
subcontractors under the same conditions as it 
extends coverage to employees of subcontrac- 
tors, thereby giving the Industrial Commission 
jurisdiction over a claim by plaintiff, a subcon- 
tractor, which arose on December 12, 1990. 
Southerland v. B.V. Hedrick Gravel & Sand Co., 
345 N.C. 739, 483 S.E.2d 150 (1997). 

General Contractor Liable for Subcon- 
tractor’s Injuries. — Where, prior to the time 
of subcontracting the performance of roofing 
work, the general contractor did not require 
from the subcontractor, plaintiff, a certificate of 
insurance, and general contractor did not ob- 
tain from the Industrial Commission a certifi- 
cate stating that plaintiff had complied with 
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G.S. 97-93, the general contractor was liable for 
plaintiff’s injuries pursuant to this section as it 
existed at the time of plaintiff’s accident. 
Southerland v. B.V. Hedrick Gravel & Sand Co., 
345 N.C. 739, 483 S.H.2d 150 (1997). 

General Contractor’s Liability for Inju- 
ries Sustained by Sub-subcontractor’s 
Employee. — General contractor that hired a 
subcontractor to frame houses was required to 
pay workers’ compensation benefits to an in- 
jured employee who worked for a second sub- 
contractor that was hired by the first subcon- 
tractor because it did not require the first 
subcontractor to provide proof that it carried 
workers’ compensation insurance to protect 
workers who worked at the jobsite where the 
employee was injured, and neither subcontrac- 
tor carried workers’ compensation insurance 
that protected the injured employee. Robertson 
v. Hagood Homes, Inc., 160 N.C. App. 137, 584 
S.E.2d 871, 2003 N.C. App. LEXIS 1735 (2003). 

Section Is Exception to “Employment” 
and “Employee” Definitions of § 97-2. — 
This section, the so-called “statutory employer” 
or “contractor under” statute, is an exception to 
the general definitions of “employment” and 
“employee” set forth at G.S. 97-2. Cook v. 
Norvell-Mackorell Real Estate Co., 99 N.C. 
App. 307, 392 S.E.2d 758 (1990). 

Scope of Section. — This section is inappli- 
cable to those business relationships between 
employers and independent contractors. 
Pinckney v. United States, 671 F. Supp. 405 
(E.D.N.C. 1987). 

This section is not applicable to an indepen- 
dent contractor as distinguished from a subcon- 
tractor of the class designated by the statute. 
And all the more is it so that the statute does 
not apply to an independent employer who 
produces or gets out raw materials of his own, 
like logs, and sells them in the open market to 
a processor-purchaser who has no control what- 
soever over the operations of the independent 
employer. Greene v. Spivey, 286 N.C. 435, 73 
S.E.2d 488 (1952). 

This section imposes liability, under certain 
specified circumstances, on the principal con- 
tractor or employer for injuries and death to 
employees of his independent contractor or of 
his subcontractor, but the provisions of this 
section do not extend to his independent con- 
tractor personally or to his subcontractor per- 
sonally when he is an independent contractor. 
Richards v. Nationwide Homes, 263 N.C. 295, 
139 S.E.2d 645 (1965). 

This section is inapplicable to those business 
relationships between employers and indepen- 
dent contractors. Pinckney v. United States, 
Gill ReSupp, 405(E.DIN.C. 193%): 

Employer Liable for Injury to Indepen- 
dent Contractor. — Where the employer had 
no certificate that its independent contractor 
had workers’ compensation insurance and the 
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contractor had not waived workers’ compensa- 
tion coverage in writing for the year in which he 
was injured, the employer was liable for work- 
ers’ compensation benefits. Davis v. Taylor- 
Wilkes Helicopter Serv., Inc., 145 N.C. App. 1, 
549 S.E.2d 580, 2001 N.C. App. LEXIS 562 
(2001). 

This section may apply as between two inde- 
pendent contractors, one of whom is a subcon- 
tractor to the other; but it does not apply as 
between a principal, i.e., an owner, and an 
independent contractor. Cook v. Norvell- 
Mackorell Real Estate Co., 99 N.C. App. 307, 
392°5: Hi 2d5758,(1990): 

Amended Version of Section Did Not 
Control. — Since plaintiff’s injury occurred on 
November 25, 1985, and the amended version 
of G.S. 97-19 became effective upon ratification 
on August 5, 1987, the amendment was not 
controlling. Ramey v. Sherwin-Williams Co., 92 
N.C. App. 341, 374 S.E.2d 472 (1988). 

Number of Persons Regularly Employed 
by Contractor Is Immaterial. — Where a 
contractor sublets a part of the contract to a 
subcontractor without requiring from the sub- 
contractor a certificate that he had procured 
compensation insurance or had satisfied the 
Industrial Commission of his financial respon- 
sibility as a self-insurer under G.S. 97-93, such 
contractor is properly held secondarily liable 
for compensation to an employee of the subcon- 
tractor, even though the contractor regularly 
employs less than five (now three) employees. 
Withers v. Black, 230 N.C. 428, 53 S.E.2d 668 
(1949). See § 97-2. 

Order of Liability. — The liability of the 
employer under the award is primary. He, by 
contract, may secure liability insurance for his 
protection, but his obligation to the injured 
employee is unimpaired. Roberts v. City Ice & 
Coal Co., 210 N.C. 17, 185 S.E. 438 (1936). 

Principal Held Not Liable for Failure of 
Independent Contractor to Insure. — A 
mill company contracted with one G to paint 
the mill. The company was to furnish all mate- 
rials; G was to furnish brushes and skilled 
labor. G testified that he, and not the mill 
company, had complete control of the painters 
employed on the job. It was held that G was not 
an employee, but an independent contractor 
within the meaning of the act, and the mill 
company was not liable for G’s failure to insure. 
McCraw v. Calvine Mills, 233 N.C. 524, 64 
S.E.2d 658 (1951). 

Employee Not Covered Where General 
Contractor Was Also Owner. — The Indus- 
trial Commission erred when it found that the 
injured employee was covered under this sec- 
tion where his employer was not a subcontrac- 
tor, but an independent contractor because the 
general contractor was also the owner of the 
property. Purser v. Heatherlin Properties, 137 
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N.C. App. 332, 527 S.E.2d 689, 2000 N.C. App. 
LEXIS 319 (2000). 

Main Contractor Held Agent of Insurer 
in Effecting Compensation Insurance for 
Independent Contractor. See Greene v. 
Spivey, 236 N.C. 435, 73 S.E.2d 488 (1952). 

Lumber Company. — A lumber company 
which purchased timber on the basis of a stip- 
ulated price per thousand feet when processed 
into lumber by it, and which was given the 
privilege of going upon the land and cutting and 
logging the timber to its site, could not be held 
a contractor of the owners of the timber in the 
performance of the logging operations, and 
therefore a person employed by it to conduct 
logging operations could not be a subcontractor 
within the meaning of this section; and thus the 
section had no application in determining the 
liability for injury to one of the workers em- 
ployed in the logging operations. Evans v. Tabor 
Gity Lumber Co., 232 N.C. Tit 59) S bi2d 612 
(1950). 

On an almost identical set of facts, claimant 
brought an action against lumber company, on 
the ground that his superior was not an inde- 
pendent contractor or a subcontractor, but was 
actually an employee of the lumber company. 
On the evidence there presented, the court held 
that an award of compensation based on the 
employee-employer relation should be affirmed. 
Scott v. Waccamaw Lumber Co., 232 N.C. 162, 
59 S.H.2d 425 (1950). 

Assistant Driver Employed by Owner- 
Lessor of Truck under Trip-Lease Agree- 
ment. — Where the owner of a truck drove 
same on a trip in interstate commerce for an 
interstate carrier under a trip-lease agreement 
providing that the carrier’s I.C.C. license plates 
would be used and that the carrier would retain 
control and direction over the truck, an assis- 
tant driver employed by the owner-lessor was 
an employee of the carrier within the coverage 
of the Workers’ Compensation Act. Further, if 
the owner-lessor were considered an indepen- 
dent contractor, but had less than five (now 
four) employees and no compensation insur- 
ance coverage, the carrier would still be lable 
under this section. McGill v. Bison Fast 
Freight, Inc., 245 N.C. 469, 96 S.E.2d 438 
(195%): 

Section Cannot Apply Absent Contract 
for Performance of Work. — This section, by 
its own terms, cannot apply unless there is first 
a contract for the performance of work which is 
then for the performance of work which is then 
sublet. Cook v. Norvell-Mackorell Real Estate 
Co., 99 N.C. App. 307, 392 S.E.2d 758 (1990). 

Jurisdictional Facts Which Commission 
Finds Are Not Binding on Court of Ap- 
peals. — The jurisdictional facts found by the 
Commission, though supported by competent 
evidence, are not binding on the Court of Ap- 
peals. Instead, it is required to review the 


CH. 97. WORKERS’ COMPENSATION ACT 


§97-19 


evidence of record and make independent find- 
ings of jurisdictional facts established by the 
greater weight of the evidence with regard to 
plaintiff's employment status. Cook v. Norvell- 
Mackorell Real Estate Co., 99 N.C. App. 307, 
392 S.E.2d 758 (1990). 

In order to extend workers’ compensa- 
tion insurance contract between general 
contractor and its insurance carrier to 
cover plaintiff subcontractor, action or be- 
havior that demonstrated a desire to extend 
coverage on behalf of both the general contrac- 
tor and the insurance carrier had to be shown. 
Carroll v. Daniels & Daniels Constr. Co., 327 
N.C. 616, 398 S.E.2d 325 (1990), decided under 
prior version of § 97-19. 

Rental Management Business Was Not 
Statutory Employer of Plaintiff Roofer. — 
Rental management business, which was nei- 
ther contractually obligated to replace shingles 
on the roofs of apartment buildings it managed 
nor permitted to exercise its independent judg- 
ment in engaging roofing company to perform 
this work, was not an independent contractor 
with the owners with respect to the work per- 
formed to repair the roofs, but merely an agent 
for the owners. Thus rental management busi- 
ness could not be plaintiff roofer’s statutory 
employer within the meaning of this section, 
notwithstanding rental management busi- 
ness’s failure to ascertain roofing company’s 
compliance with the provisions of G.S. 97-93. 
Cook v. Norvell-Mackorell Real Estate Co., 99 
N.C. App. 307, 392 S.E.2d 758 (1990). 

Industrial Commission properly found 
that defendant homebuilding company 
did not sublet any contract for the perfor- 
mance of work to framers and that defendant 
was not a “principal contractor” with regard to 
subdivision under’ construction but the 
“owner”; since homebuilding company had not 
undertaken to do anything for anyone else and 
thus could not be an “original contractor,” this 
section was inapplicable as to compensation 
claim filed by employee of framers. Mayhew v. 
Howell, 102 N.C. App. 269, 401 S.E.2d 831, 
aff’d, 330 N.C. 118, 408 S.E.2d 853 (1991). 

Evidence Insufficient to Support Estop- 
pel of Carrier. — Where Deputy Commis- 
sioner found that there was a past course of 
dealing between the insurance carrier and in- 
sured company to cover “people” under workers’ 
compensation insurance, the reviewing court 
could not conclude that the carrier acquiesced 
to coverage of “subcontractors” themselves, 
without additional findings of fact. Carroll v. 
Daniels & Daniels Constr. Co., 327 N.C. 616, 
398 S.E.2d 325 (1990), decided under prior 
version of § 97-19. 

If an insurance carrier accepts workers’ com- 
pensation insurance premiums for an individ- 
ual, it cannot deny liability for coverage; how- 
ever, where there was evidence that company 
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(insured) deducted the premium from plain- 
tiff’s (subcontractor’s) pay, but no evidence that 
the carrier accepted payments, and no evidence 
regarding the carrier’s acceptance of premiums 
for other subcontractors in the past, the Court 
of Appeals incorrectly stated that “[s]ince car- 
rier routinely accepted premiums from em- 
ployer for the coverage of subcontractors, it can 
be assumed that carrier would have followed 
that practice in this case. The carrier cannot 
now be allowed to object to the practice in 
which it had acquiesced.” The Court of Appeals 
erred by making its own findings of fact regard- 
ing past dealings between company and carrier. 
Carroll v. Daniels & Daniels Constr. Co., 327 
N.C. 616, 398 S.E.2d 325 (1990), decided under 
prior version of § 97-19. 

Failure to Consider Doctrine of Estop- 
pel. — The Industrial Commission erred in 
failing to consider whether defendants, em- 
ployer and insurance carrier, were estopped 
from denying insurance liability for the injured 
employee, who was not eligible under this sec- 
tion because his employer was not a subcon- 
tractor, where the plaintiff did not have his own 
insurance coverage and relied on his employer’s 
promise of insurance before beginning work 
and where the insurance company did not ex- 
pressly provide coverage to the plaintiff be- 
cause it did not know about the plaintiff until 
after he was injured, and it never actually 
received the withheld premiums from the gen- 
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eral contractor. Purser v. Heatherlin Proper- 
ties, lay NC .Appass2.o2d ©. 2d.689,,2000 
N.C. App. LEXIS 319 (2000). 

Principal Contractor Not Employee. — 
Principal contractor was not a statutory em- 
ployer under this section, and therefore, was 
not liable for the payment of workers’ compen- 
sation benefits. Patterson v. Markham & 
Assocs., 123 N.C. App. 448, 474 S.H.2d 400 
(1996). 

Carrier Not Liable for Injuries of Inde- 
pendent Contractor’s Employee. — Where 
freight hauling company retained the right of 
control over the hiring, training and compensa- 
tion of its employees, and a contract expressly 
defined it as an independent contractor, the 
Industrial Commission incorrectly exercised ju- 
risdiction under this section to enter an award 
against the defendant/carrier that leased the 
company’s trucks. Williams v. ARL, Inc., 133 
INC 2 App. 020,016 582d 187 (1999) 

Applied in Dalton v. Anvil Knitwear, 119 
N.C. App. 275, 458 S.E.2d 251 (1995). 

Cited in Sayles v. Loftis, 217 N.C. 674, 9 
S.E.2d 393 (1940); Tilghman v. West of New 
Bern Volunteer Fire Dep’t, 32 N.C. App. 767, 
233 S.E.2d 598 (1977); Dockery v. McMillan, 85 
N.C. App. 469, 355 S.H.2d 153 (1987); Postell v. 
B & D Constr. Co., 104 N.C. App. 1, 411 S.E.2d 
413 (1992); Plummer v. Kearney, 108 N.C. App. 
310, 423 S.E.2d 526 (1992); Christian v. Riddle 
& Mendenhall Logging, 117 N.C. App. 261, 450 
S.E.2d 510 (1994). 


§ 97-19.1. Truck, tractor, or truck tractor trailer driver’s 
status as employee or independent contractor. 


An individual in the interstate or intrastate carrier industry who operates a 
truck, tractor, or truck tractor trailer licensed by a governmental motor vehicle 
regulatory agency may be an employee or an independent contractor under 
this Article dependent upon the application of the common law test for 
determining employment status. 

Any principal contractor, intermediate contractor, or subcontractor, irrespec- 
tive of whether such contractor regularly employs three or more employees, 
who contracts with an individual in the interstate or intrastate carrier 
industry who operates a truck, tractor, or truck tractor trailer licensed by a 
governmental motor vehicle regulatory agency and who has not secured the 
payment of compensation in the manner provided for employers set forth in 
G.S. 97-93 for himself personally and for his employees and subcontractors, if 
any, shall be liable as an employer under this Article for the payment of 
compensation and other benefits on account of the injury or death of the 
independent contractor and his employees or subcontractors due to an accident 
arising out of and in the course of the performance of the work covered by such 
contract. 

The principal contractor, intermediate contractor, or subcontractor may 
insure any and all of his independent contractors and their employees or 
subcontractors in a blanket policy, and when insured, the independent con- 
tractors, subcontractors, and employees will be entitled to compensation 
benefits under the blanket policy. 
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A principal contractor, intermediate contractor, or subcontractor may in- 
clude in the governing contract with an independent contractor in the 
interstate or intrastate carrier industry who operates a truck, tractor, or truck 
tractor trailer licensed by a governmental motor vehicle regulatory agency an 
agreement for the independent contractor to reimburse the cost of covering 
that independent contractor under the principal contractor’s, intermediate 
contractor’s, or subcontractor’s coverage of his business. (2003-235, s. 1.) 


Editor’s Note. — Session Laws 2003-235, s. 
2, made this section effective June 19, 2003, 


and applicable to any claim arising on or after 
October 1, 2003. 


§ 97-20. Priority of compensation claims against assets of 
employer. 


All rights of compensation granted by this Article shall have the same 
preference or priority for the whole thereof against the assets of the employer 
as is allowed by law for any unpaid wages for labor. (1929, c. 120, s. 20.) 


§ 97-21. Claims unassignable and exempt from taxes and 
debts; agreement of employee to contribute to 
premium or waive right to compensation void; 
unlawful deduction by employer. 


No claim for compensation under this Article shall be assignable, and all 
compensation and claims therefor shall be exempt from all claims of creditors 
and from taxes. 

No agreement by an employee to pay any portion of premium paid by his 
employer to a carrier or to contribute to a benefit fund or department 
maintained by such employer for the purpose of providing compensation or 
medical services and supplies as required by this Article shall be valid, and any 
employer who makes a deduction for such purpose from the pay of any 
employee entitled to the benefits of this Article shall be guilty of a Class 3 
misdemeanor and upon conviction thereof shall be punished only by a fine of 
not more than five hundred dollars ($500.00). No agreement by an employee to 
waive his right to compensation under this Chapter shall be valid. (1929, c. 
120980215 1993 "er 5S9s) 67721994 tixi sess cr 24, sel4ste)® 


Legal Periodicals. — For discussion of this 
section, see 8 N.C.L. Rev. 477 (1930); 15 N.C.L. 
Rev. 286 (1937). 


For article analyzing North Carolina’s ex- 
emptions law, see 18 Wake Forest L. Rev. 1025 
(1982). 


CASE NOTES 


Obligation to support one’s children is 
not a “debt” in the legal sense of the word; 
thus, a defendant can be required to pay child 
support out of his workers’ compensation ben- 
efits. State v. Miller, 77 N.C. App. 436, 335 
S.E.2d 187 (1985). 

Exemption Lost on Transfer to Another 
Fund. See Merchants Bank v. Weaver, 213 
N.C. 767, 197 S.E. 551 (1938). 

Imposition of Constructive Trust in 
Fraud Case Upheld. — The language of this 
section declaring that workers’ compensation 


benefits are “exempt from all claims of credi- 
tors” did not preclude the trial court from 
imposing the equitable remedy of a construc- 
tive trust in favor of an employer who had been 
defrauded by employee’s unfair and deceptive 
acts. Sara Lee Corp. v. Carter, 351 N.C. 27, 519 
S.E.2d 308 (1999). 

Cited in Worley v. Pipes, 229 N.C. 465, 50 
S.E.2d 504 (1948); In re Hare, 32 Bankr. 16 
(Bankr. E.D.N.C. 1983); Patterson v. Markham 
& Assocs., 123 N.C. App. 448, 474 S.E.2d 400 
(1996). 
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§ 97-22. Notice of accident to employer. 


Every injured employee or his representative shall immediately on the 
occurrence of an accident, or as soon thereafter as practicable, give or cause to 
be given to the employer a written notice of the accident, and the employee 
shall not be entitled to physician’s fees nor to any compensation which may 
have accrued under the terms of this Article prior to the giving of such notice, 
unless it can be shown that the employer, his agent or representative, had 
knowledge of the accident, or that the party required to give such notice had 
been prevented from doing so by reason of physical or mental incapacity, or the 
fraud or deceit of some third person; but no compensation shall be payable 
unless such written notice is given within 30 days after the occurrence of the 
accident or death, unless reasonable excuse is made to the satisfaction of the 
Industrial Commission for not giving such notice and the Commission is 
satisfied that the employer has not been prejudiced thereby. (1929, c. 120, s. 


220) 


Cross References. — As to minor depen- 
dent without guardian, etc., see G.S. 97-50. 


CASE NOTES 


Necessity for Giving Notice. — An em- 
ployee is not entitled to recover unless he can 
show that he has complied with the provisions 
of the statute in respect to the giving of notice, 
or has shown reasonable excuse to the satisfac- 
tion of the Industrial Commission for not giving 
such notice and the Commission is satisfied 
that the employer has not been prejudiced 
thereby. Singleton v. Durham Laundry Co., 213 
IN-C. (32,9195 SE. 34°(1938). 

The purpose of the notice-of-injury re- 
quirement is two-fold. It allows the employer 
to provide immediate medical diagnosis and 
treatment with a view to minimizing the seri- 
ousness of the injury, and it facilitates the 
earliest possible investigation of the circum- 
stances surrounding the injury. Booker v. Duke 
Medical Ctr., 297 N.C. 458, 256 S.E.2d 189 
(1979) 

Exceptions to Required Written Notice. 
— This section clearly requires written notice 
by an injured employee to his employer within 
30 days after the occurrence of the accident or 
death unless the commission is satisfied of two 
things: (1) there was reasonable excuse for not 
giving the written notice, and (2) the employer 
was not prejudiced thereby. Pierce v. Autoclave 
Block Corp., 27 N.C. App. 276, 218 S.E.2d 510, 
cert. denied, 288 N.C. 731, 220 S.E.2d 351 
(1975). 

North Carolina Industrial Commission did 
not err in excusing an employee from the writ- 
ten notice requirement of G.S. 97-22 where the 
employer had actual notice of the employee’s 
injury because an incident report was filed and 
the employee saw the employer’s appointed 
physician twice within the 30 days following 


the injury; also, there was no showing of prej- 
udice resulting from any delay in written noti- 
fication. Lakey v. U.S. Airways, 155 N.C. App. 
169, 573 S.E.2d 703, 2002 N.C. App. LEXIS 
1596 (2002), cert. denied, 357 N.C. 251, 582 
S.E.2d 271 (2003). 

Effect of Personal Knowledge of Em- 
ployer. — The failure of plaintiff faculty mem- 
ber to file a written claim within the time set 
forth in this section did not bar his claim to 
compensation where several members of the 
faculty had personal knowledge of plaintiff’s 
injury the second it happened, and there was 
evidence that the dean of the school also knew 
of plaintiff’s injury. Chilton v. Bowman Gray 
School of Medicine, 45 N.C. App. 13, 262 S.E.2d 
ay (kstei0), 

Where the employer had actual knowledge of 
the claimant’s injury on the day it occurred, and 
both the employer and the claimant had as- 
sumed the claimant was an independent con- 
tractor and not entitled to workers’ compensa- 
tion benefits, the claimant’s failure to give the 
employer written notice within 30 days of his 
injury was not fatal to his claim, since he filed 
it within 2 years. Davis v. Taylor-Wilkes Hel- 
copter Serv., Inc., 145 N.C. App. 1, 549 S.E.2d 
580, 2001 N.C. App. LEXIS 562 (2001). 

Power of Commission to Find Failure to 
Give Notice. — The fact that no reference was 
made to a failure to give written notice of an 
alleged accident to the employer in compliance 
with this section by the hearing Commissioner 
does not preclude such finding by the full Com- 
mission. Garmon v. Tridair Indus., Inc., 14 N.C. 
App. 574, 188 S.E.2d 523 (1972). 

Determination of Prejudice. — The bur- 
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den is on the defendant to show that it was 
prejudiced, and in determining whether preju- 
dice occurred, the Commission must consider 
the evidence in light of the dual purpose behind 
this section. Westbrooks v. Bowes, 130 N.C. 
App. 517, 503 S.E.2d 409 (1998). 

Whether prejudice exists requires an 
evaluation of the evidence in relationship to 
the purpose of the statutory notice require- 
ment. The purpose is dual: First, to enable the 
employer to provide immediate medical diagno- 
sis and treatment with a view to minimizing 
the seriousness of the injury; and second, to 
facilitate the earliest possible investigation of 
the facts surrounding the injury. Jones v. 
Lowe’s Cos., 103 N.C. App. 73, 404 S.E.2d 165 
GEO 

Finding That Employer Was Not Preju- 
diced by Lack of Notice. — A finding by the 
Commission that the employer has not been 
prejudiced by the failure of the plaintiff to give 
notice of the injury within 30 days after the 
accident suffices to sustain the award from and 
after such notice, but not for benefits which 
may have accrued prior thereto. Eller v. 
Lawrence Leather Co., 222 N.C. 604, 24 S.E.2d 
244 (1943); Cross v. Fieldcrest Mills, Inc., 19 
N.C. App. 29, 198 S:E:2d 110 (1973): 

The Industrial Commission erred in conclud- 
ing that this section did not bar a widow’s 
claims for death benefits without addressing 
whether the employer was prejudiced by the 
plaintiff’s failure to give notice. Westbrooks v. 
Bowes, 130 N.C. App. 517, 503 S.E.2d 409 
(1998). 

Prejudice May Bar Claim Despite Rea- 
sonable Excuse. — Once a claimant has given 
a reasonable excuse for having failed to give 
timely notice, the Commission must determine 
if the employer was prejudiced by the delayed 
written notice. If prejudice is shown, the claim 
is barred even though the claimant had a 
reasonable excuse for not giving notice of the 
accident within 30 days. On this issue the 
burden is on the employer to show prejudice. 
Jones v. Lowe’s Cos., 103 N.C. App. 73, 404 
Sree Zai6s ELOOI): 

A claimant’s action is barred, despite a rea- 
sonable excuse for failing to comply with this 
section, if prejudice resulted to the defendant. 
Westbrooks v. Bowes, 130 N.C. App. 517, 503 
S.E.2d 409 (1998). 

Commission’s Findings Conclusive If 
Supported by Sufficient Evidence. — 
Where the evidence is sufficient to support the 
commission’s findings that reasonable excuse 
for not giving the required written notice was 
shown, and that the employer was not preju- 
diced by the failure to give written notice, the 
findings are conclusive on appeal. Key v. Wag- 
ner Wooderattalncy 4331 NiG. App: 310, 6285 
S.E.2d 254 (1977). 

Whether a plaintiff was injured by accident 
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and had a reasonable excuse for not giving the 
employer timely notice were factual issues that 
depended entirely upon her credibility. Since 
the Commission found, as its prerogative as 
fact finder permitted, that plaintiff’s testimony 
was not credible, that determination was bind- 
ing upon the Court of Appeals. Elliot v. A.O. 
Smith Corp., 103 N.C. App. 5238, 405 S.E.2d 799 
(1991). 

Appeal of Notice Issue. — An employer 
who fails to raise the issue of notice at the 
hearing before the compensation board may not 
raise it on appeal. Booker v. Duke Medical Ctr., 
297 N.C. 458, 256 S.E.2d 189 (1979). 

To allow an employer to raise the issue of 
notice for the first time on appeal would deprive 
the claimants of the benefits of that determina- 
tion and could easily lead to a denial of com- 
pensation in a case where the facts would 
justify a finding of no prejudice. Booker v. Duke 
Medical Ctr., 297 N.C. 458, 256 S.H.2d 189 
C1979); 

Notice Held Insufficient. — Claimant, af- 
ter his injury, sent two or three messages to the 
superintendent, requesting him to come to see 
him, and the superintendent promised to do so 
but never did. Also, claimant’s sister testified 
that she told the superintendent, nearly four 
months after the injury, that claimant had been 
hurt in the mill. It was held that this did not 
constitute sufficient notice of injury, nor did it 
constitute a basis for estoppel against the de- 
fendant to plead the provisions of this section. 
Jacobs v. Safie Mfg. Co., 229 N.C. 660, 50 
S.E.2d 738 (1948). 

The plaintiff was reasonably excused 
from not giving written notice due to his limited 
education, confusion resulting from the initial 
hospitalization for a possible heart attack, his 
lack of understanding of the causal relationship 
between the incident of hitting the truck door 
latch and the resulting injuries, and his reli- 
ance on his wife and his doctor to notify defen- 
dant of the work-related injury; additionally, 
the defendant/employer presented no evidence 
that it was prejudiced in any way by the plain- 
tiff waiting to file his workers’ compensation 
claim. Peagler v. Tyson Foods, Inc., 138 N.C. 
App. 5938V, 532 S.E.2d 207, 2000 N.C. App. 
LEXIS 786 (2000). 

Failure to Give Written Notice Excused. 
— There was competent evidence to support 
the commission’s determination that the claim- 
ant was reasonably excused from not giving 
written notice and that the employer was not 
prejudiced thereby where the evidence indi- 
cated that on the date of the injury by accident, 
about 10 minutes after it occurred, and during 
plaintiff’s hospitalization, the plant manager 
visited plaintiff, who related the details of the 
occurrence to him. Key v. Wagner Woodcraft, 
Inc., 33 N.C. App. 310, 235 S.E.2d 254 (1977). 

Where the claimant offered testimony that he 
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did not realize until December 23, 1988, the day 
his leg became numb and would no longer 
support his body, the nature and seriousness of 
his injury, and where the undisputed evidence 
revealed that, up until that time, the claimant 
continued to work at his regular job for em- 
ployer, though he did have some pain which 
worsened over time, the evidence does not sup- 
port the finding of the Commission that the 
claimant “did not have a reasonable excuse for 
failing to timely give said notice.” To the con- 
trary, any reasonable view of this evidence 
requires a finding that the claimant notified 
employer of the accident as soon as he was or 
should have been aware of the “nature, serious- 
ness, and probable compensable character of 
his injury.” Jones v. Lowe’s Cos., 103 N.C. App. 
73, 404 S.E.2d 165 (1991). 

Claim Not Dismissed Where Insurer Had 
Actual Notice. — Where the defendant in- 
surer had actual notice of the plaintiff employ- 
ee’s injury within 30 days, the defendant could 
not have been prejudiced by plaintiff’s failure 
to give written notice; thus, there was no error 
in the Industrial Commission’s not finding the 
plaintiff failed to give timely written notice or 
in its not dismissing plaintiff’s claim for not 
giving timely written notice. Sanderson v. 
Northeast Constr. Co., 77 N.C. App. 117, 334 
5.2392 (1985). 

Fact That Employer Continued to Pay 
Employee’s Salary After Injury. — Where 
plaintiff suffered a disabling injury which he 
failed to report, the fact that defendant contin- 
ued to pay his salary for a while did not 
constitute an estoppel in the absence of proof 
that defendant knew of the injury at the time 
the payments were made. Lilly v. Belk Bros., 
210 N.C. 735, 188 S.E. 319 (1936). 

Where employee does not reasonably 
know of nature, seriousness, or probable 
compensable character of his injury and 
delays notification only until he reasonably 
knows, he has established “reasonable excuse” 
as that term is used in this section. Lawton v. 
County of Durham, 85 N.C. App. 589, 355 
5.H.2d 158 (1987). 

A finding by the Commission that plain- 
tiff was not capable of coherent, normal 
thought at the time of his examination by 
physicians fell short of a finding that he was 
prevented from giving written notice of his 
injury by reason of physical or mental incapac- 
ity so as to entitle him to the benefits which 
might have accrued prior to the giving of such 
notice. Eller v. Lawrence Leather Co., 222 N.C. 
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604, 24 S.E.2d 244 (1943). 

As to the application of this section in 
occupational disease cases under § 97- 
58(b), see Booker v. Duke Medical Ctr., 297 
N6C54585 206.0320 1891979): 

Where, although plaintiffs original aware- 
ness of hearing loss was precipitated by a single 
event, medical testimony indicated that the 
resulting disability was caused by repeated 
exposure to heightened levels of noise prior to 
1974, the claim did not need to meet the re- 
quirements of this section which is for injury by 
accident claims; plaintiff’s claim was one for 
compensation for occupational disease and 
plaintiff had met the necessary filing require- 
ments set forth in G.S. 97-58. Sellers v. Lithium 
Corp., 94 N.C. App. 575, 380 S.E.2d 526 (1989), 
cert. denied, 325 N.C. 547, 385 S.E.2d 501 
(1989): 

With reference to occupational diseases, 
time within which an employee must give 
notice or file claim begins to run when the 
employee is first informed by competent medi- 
cal authority of the nature and work-related 
cause of the disease. McKee v. Crescent Spin- 
ning Co., 54 N.C. App. 558, 284 S.E.2d 175 
(1981), cert. denied, 305 N.C. 301, 291 8.E.2d 
150 (1982). 

Pleadings. — Unless the notice of accident 
required by this section and G.S. 97-23 is so 
considered, the act makes no mention of plead- 
ings. Clark v. Gastonia Ice Cream Co., 261 N.C. 
234, 1384 S.E.2d 354 (1964). 

Applied in Hill v. Bio-Gro Sys., 73 N.C. App. 
1125326.9.He 2d 12 (4985). 

Cited in Cain v. Guyton, 79 N.C. App. 696, 
340 S.E.2d 501; Wilson v. E.H. Clement Co., 207 
N.C. 541, 177 S.E. 797 (1935); Hanks v. South- 
ern Pub. Utils. Co., 210 N.C. 312, 186 S.E. 252 
(1936); Matros v. Owen, 229 N.C. 472, 50 S.E.2d 
509 (1948); Duncan v. Carpenter, 233 N.C. 422, 
64 S.E.2d 410 (1951); Biddix v. Rex Mills, Inc., 
937 N.C. 660, 75 S.E.2d 777 (1953); Hinson v. 
Creech, 286 N.C. 156, 209 S.E.2d 471 (1974); 
Taylor v. J.P. Stevens & Co., 300 N.C. 94, 265 
S.E.2d 144 (1980); Hogan v. Cone Mills Corp., 
63 N.C. App. 439, 305 S.E.2d 213 (1983); 
Belfield v. Weyerhaeuser Co., 77 N.C. App. 332, 
335 S.E.2d 44 (1985); Causby v. Bernhardt 
Furn. Co., 83 N.C. App. 650, 351 S.E.2d 106 
(1986); Terrell v. Terminix Servs., 142 N.C. App. 
305, 542 S.E.2d 332, 2001 N.C. App. LEXIS 91 
(2001); Tilly v. High Point Sprinkler, 143 N.C. 
App. 142, 546 S.E.2d 404, 2001 N.C. App. 
LEXIS 229 (2001), review denied, 353 N.C. 734, 
552 S.E.2d 636 (2001). 


§ 97-23. What notice is to contain; defects no bar; notice 
personally or by registered letter or certified 


mail. 


The notice provided in the foregoing section [G.S. 97-22] shall state in 


167 


§97-24 CH. 97. WORKERS’ COMPENSATION ACT §97-24 


ordinary language the name and address of the employee, the time, place, 
nature, and cause of the accident, and of the resulting injury or death; and 
shall be signed by the employee or by a person on his behalf, or, in the event of 
his death, by any one or more of his dependents, or by a person in their behalf. 

No defect or inaccuracy in the notice shall be a bar to compensation unless 
the employer shall prove that his interest was prejudiced thereby, and then 
only to such extent as the prejudice. 

Said notice shall be given personally to the employer or any of his agents 
upon whom a summons in civil action may be served under the laws of the 
State, or may be sent by registered letter or certified mail addressed to the 
employer at his last known residence or place of business. (1929, c. 120, s. 23; 
19a, Cc, ooo, s. 1) 


CASE NOTES 


Pleadings. — Unless the notice of accident N.C. 541, 177 S.E. 797 (1935); Matros v. Owen, 
required by this section and G.S. 97-22 is so. 229 N.C. 472, 50 S.E.2d 509 (1948); Biddix v. 
considered, the act makes no mention of plead- Rex Mills, Inc., 237 N.C. 660, 75 S.E.2d 777 
ings. Clark v. Gastonia Ice Cream Co., 261 N.C. (1953); McGill v. Bison Fast Freight, Inc., 245 


234, 134 S.E.2d 354 (1964). N.C. 469, 96 S.E.2d 488 (1957); Belfield v. 
Applied in Lilly v. Belk Bros., 210 N.C. 735, | Weyerhaeuser Co., 77 N.C. App. 332, 335 
188'S.EH.°319 (19386): S.F.2d 44 (1985). 


Cited in Wilson v. E.H. Clement Co., 207 


§ 97-24. Right to compensation barred after two years; 
destruction of records. 


(a) The right to compensation under this Article shall be forever barred 
unless (i) a claim or memorandum of agreement as provided in G.S. 97-82 is 
filed with the Commission or the employee is paid compensation as provided 
under this Article within two years after the accident or (ii) a claim or 
memorandum of agreement as provided in G.S. 97-82 is filed with the 
Commission within two years after the last payment of medical compensation 
when no other compensation has been paid and when the employer’s liability 
has not otherwise been established under this Article. The provisions of this 
subsection shall not limit the time otherwise allowed for the filing of a claim for 
compensation for occupational disease in G.S. 97-58, but in no event shall the 
time for filing a claim for compensation for occupational disease be less than 
the times provided herein for filing a claim for an injury by accident. 

(b) If any claim for compensation is hereafter made upon the theory that 
such claim or the injury upon which said claim is based is within the 
jurisdiction of the Industrial Commission under the provisions of this Article, 
and if the Commission, or the appellate courts on appeal, shall adjudge that 
such claim is not within the Article, the claimant, or if he dies, his personal 
representative, shall have one year after the rendition of a final judgment in 
the case within which to commence an action at law. 

(c) When all claims and reports required by this Article have been filed, and 
the cases and records of which they are a part have been closed by proper 
reports, receipts, awards or orders, these records, may after five years in the 
discretion of the Commission, with and by the authorization and approval of 
the Department of Cultural Resources, be destroyed by burning or otherwise. 
(19297 c4120) 3.24, 1933 ci AA0 Ns 2. 1945, 6106 19006C. 1026 sal 281 ee 
476, s. 48; c. 1060, s. 1; 1991, c. 703, s. 8; 1993 (Reg. Sess., 1994), c. 679, s. 3.4.) 


Cross References. — As to corresponding ment officers, see G.S. 143-166.16. 
limitations in cases of occupational diseases, Legal Periodicals. — For note on the range 
see G.S. 97-58. As to certain State law-enforce- of compensable consequences of a work-related 
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injury, see 49 N.C.L. Rev. 583 (1971). 
For article, “Statutes of Limitations in the 
Conflict of Laws,” see 52 N.C.L. Rev. 489 (1974). 
For note on occupational disease under work- 


ers’ compensation statute, see 16 Wake Forest 
L. Rev. 288 (1980). 
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For a survey of 1996 developments in the law 
regarding prisoner rights, see 75 N.C.L. Rev. 
2428 (1997). 


CASE NOTES 


Section 97-6.1 Compared. — Section 97- 
6.1 is a wrongful discharge statute while this 
section deals solely with worker’s compensa- 
tion. Whitt v. Roxboro Dyeing Co., 91 N.C. App. 
G36" (2,9-H.2d, 731 (1988). 

Limited Jurisdiction of the Industrial 
Commission. — The Industrial Commission 
has a special or limited jurisdiction created by 
statute, and is confined to its terms. Viewed as 
a court, it is one of limited jurisdiction, and it 1s 
a universal rule of law that parties cannot, by 
consent, give a court, as such, jurisdiction over 
subject matter of which it would otherwise not 
have jurisdiction. Jurisdiction in this sense 
cannot be obtained by consent of the parties, 
waiver, or estoppel. Barham v. Kayser-Roth 
Hosiery Co., 15 N.C. App. 519, 190 S.E.2d 306 
(1972); Belfield v. Weyerhaeuser Co., 77 N.C. 
App. 332, 335 S.E.2d 44 (1985). 

Timely Filing is Jurisdictional. — Dis- 
missal of a claim is proper where there is an 
absence of evidence that the Industrial Com- 
mission acquired jurisdiction by the timely fil- 
ing of a claim or by the submission of a volun- 
tary settlement agreement to the Commission. 
Ordinarily, consent by the parties, waiver or 
estoppel are insufficient to overcome a jurisdic- 
tional bar. Reinhardt v. Women’s Pavilion, Inc., 
102 N.C. App. 83, 401 S.E.2d 138 (1991). 

The timely filing of a claim for compensation 
is a condition precedent to the right to receive 
compensation and failure to file timely is a 
jurisdictional bar for the Industrial Commis- 
sion. Reinhardt v. Women’s Pavilion, Inc., 102 
N.C. App. 83, 401 S.E.2d 138 (1991). 

The requirement of filing a claim within two 
years of the accident is not a statute of limita- 
tion, but a condition precedent to the right to 
compensation. Reinhardt v. Women’s Pavilion, 
Inc., 102 N.C. App. 83, 401 S.E.2d 138 (1991). 

The requirement that a claim be filed 
within a certain time is a condition prece- 
dent to the right to compensation, and not 
a statute of limitation. For this reason, where a 
claim for compensation under the provisions of 
the Workers’ Compensation Act has not been 
filed with the Industrial Commission within 
the statutory period after the date of the acci- 
dent which resulted in the injury for which 
compensation is claimed, or where the Indus- 
trial Commission has not acquired jurisdiction 
of such claim within the statutory period, the 
right to compensation is barred. Winslow v. 


Carolina Conference Ass’n, 211 N.C. 571, 191 
S.E. 403 (1937). See also Whitted v. Palmer-Bee 
Co., 228 N.C. 447, 46 S.E.2d 109 (1948). 

The requirement that a claim be filed in 
accord with the provisions of this section con- 
stitutes a condition precedent to the right to 
compensation and not a statute of limitations. 
Montgomery v. Horneytown Fire Dep't, 265 
N.C. 553, 144 S.E.2d 586 (1965); Barham v. 
Kayser-Roth Hosiery Co., 15 N.C. App. 519, 190 
S.E.2d 306 (1972); Perdue v. Daniel Int’, Inc., 
59 N.C. App. 517, 296 S.E.2d 845 (1982), cert. 
denied, 307 N.C. 577, 299 S.E.2d 647 (1983); 
Belfield v. Weyerhaeuser Co., 77 N.C. App. 332, 
335 S.E.2d 44 (1985). 

And Is of the Essence of the Right to 
Recover. — The plaintiff’s inchoate right to 
compensation arose by operation of law on the 
date of the accident. But his substantive right 
to compensation was not fixed by the simple 
fact of injury arising out of and in the course of 
his employment. The requirement of filing a 
claim within the time limited by this section 
was a condition precedent to his right to com- 
pensation. Necessarily, then, the element of 
filing a claim within the time limited was of the 
very essence of the plaintiff’s right to recover 
compensation. McCrater v. Stone & Webster 
Eng’g Corp., 248 N.C. 707, 104 S.E.2d 858 
(1958). 

Timely Filing of Claim or Submission of 
Settlement Agreement Is Jurisdictional. 
— Where there was no evidence that the Indus- 
trial Commission acquired jurisdiction either 
by the timely filing of a claim or by the submis- 
sion of a voluntary settlement agreement to the 
Commission for approval, the Industrial Com- 
mission properly dismissed plaintiff’s claim for 
lack of jurisdiction. Barham v. Kayser-Roth 
Hosiery Co., 15 N.C. App. 519, 190 S.E.2d 306 
GLO 2): 

Timely filing of a claim for compensation is a 
condition precedent to the right to compensa- 
tion. Under this construction, failure to file a 
claim in a timely fashion works a jurisdictional 
bar to the right to receive compensation. The 
general rule is that a jurisdictional bar cannot 
be overcome by consent of the parties, waiver or 
estoppel. Weston v. Sears Roebuck & Co., 65 
N.C. App. 309, 309 S.E.2d 273 (1983), cert. 
denied, 311 N.C. 407, 319 S.E.2d 281 (1984). 

The Industrial Commission lacked jurisdic- 
tion over a workers’ compensation claim filed 
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more than two years after the claimant’s injury; 
thus, the Commission could not reach the issue 
of whether the defendants waived their right to 
contest the compensability of and their hability 
for the claim. Wall v. Macfield/Unifi, 131 N.C. 
App. 863, 509 S.E.2d 798 (1998). 

Time Limit in Effect on Date of Accident 
Controls. — The time limit fixed by this sec- 
tion as it existed on the date of the accident, 
being a part of the plaintiff’s substantive right 
of recovery, could not be enlarged by subse- 
quent statute, i.e., the 1955 amendment chang- 
ing the limit from one year to two years. To do 
so would be to deprive the defendants of a 
vested right. McCrater v. Stone & Webster 
Eng’g Corp., 248 N.C. 707, 104 S.E.2d 858 
(1958). 

Party may be equitably estopped from 
asserting time limitation in this section as a 
bar to jurisdiction. Belfield v. Weyerhaeuser 
Co., 77 N.C. App. 332, 335 S.E.2d 44 (1985). 

Report of Accident and Claim of Em- 
ployee Filed by Employer. — When the 
employer has filed with the Commission a re- 
port of the accident and claim of the injured 
employee, the claim is filed with the Commis- 
sion within the meaning of this section. 
Hardison v. W.H. Hampton & Son, 203 N.C. 
187, 165 S.E. 355 (1982), distinguished in 
Whitted v. Palmer-Bee Co., 228 N.C. 447, 46 
S.E.2d 109 (1948). 

There is no provision in the North Carolina 
act requiring an injured employee to file a claim 
for compensation for his injury with the North 
Carolina Industrial Commission. When the em- 
ployer has filed with the Commission a report of 
the accident and claim of the injured employee, 
the Commission has jurisdiction of the matter, 
and the claim is filed with the Commission 
within the meaning of this section. Smith v. 
Allied Exterminators, Inc., 11 N.C. App. 76, 180 
S.E.2d 390, rev'd on other grounds, 279 N.C. 
583, 184 S.E.2d 296 (1971); Hardison v. W.H. 
Hampton’ & Sony 20388N @s187-165°5>b. 355 
Gl932)): 

Report Filed by Employer on Verbal In- 
formation. — Where an employer files a re- 
port with the Commission within the pre- 
scribed time upon verbal information given by 
the representative of the employee, the repre- 
sentative not being able to read or write, and 
the employer admits liability, the report has 
been properly filed with the Industrial Com- 
mission as a claim and the Commission ac- 
quires jurisdiction. Hanks v. Southern Pub. 
Utuls.Co.; 210) N.C..312, 186 S.E. 252 (1936), 
noted with proposal for amendment in 15 
N.C.L. Rev. 85 (1937). 

Notice to Commission Insufficient to 
Toll Statute. — The Industrial Commission 
erred by exercising jurisdiction over and hear- 
ing plaintiff’s claim arising from a second acci- 
dent where plaintiff did not file a claim for the 
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accident until after the two-year filing period 
mandated by this section had elapsed; his ear- 
lier actions only informed the Commission that 
he was involved in an accident but did not 
amount to a filing. Tilly v. High Point Sprinkler, 
143 N.C. App. 142, 546 S.E.2d 404, 2001 N.C. 
App. LEXIS 229 (2001), review denied, 353 
N.C. 734, 552 S.E.2d 636 (2001). 

Letter Held Sufficient Filing of Claim. — 
A letter which was written to the Commission 
within two years of the alleged accident and 
injury to plaintiff and which specifically re- 
quested a hearing upon the alleged injury con- 
stituted sufficient filing of claim and compli- 
ance with this section to vest jurisdiction of the 
accident in the Commission. Cross v. Fieldcrest 
Mills, Inc., 19 N.C. App. 29, 198 S.E.2d 110 
(£97): 

When Informal Letter Insufficient. — An 
informal letter may not serve as the filing of a 
claim for compensation for statute of lmita- 
tions purposes where it contains no request for 
a hearing and fails to assert in any way that the 
plaintiff is demanding compensation or that 
action by the Industrial Commission is neces- 
sary to settle the question. Gantt v. Edmos 
Corp., 56 N.C. App. 408, 289 S.E.2d 75 (1982). 

Claim Need Not Be Filed Before Bring- 
ing Action. — Subsection (b) of this section 
does not require plaintiff to file a claim with the 
Industrial Commission, as a court of first in- 
stance, before bringing an action in the supe- 
rior court. The subsection was intended to defer 
the time in which action in the proper court 
might be brought when mistaken resort to the 
Commission has been made. Barber v. Minges, 
2239N, C. 2138925 '°S.20183 7001943): 

Payment of Medical Expenses by Defen- 
dant Carrier Does Not Constitute Waiver 
of Limitation. — The voluntary payment of a 
medical bill by defendant carrier is not an 
admission of liability and does not dispense 
with the necessity of filing a claim with the 
Industrial Commission within two years of the 
date of the accident. Barham v. Kayser-Roth 
Hosiery Co., 15 N.C. App. 519, 190 S.E.2d 306 
CLOR2): 

Report Filed by Employer and Award for 
Medical Expenses. — The employer gave 
notice to the Commission of an accident to its 
employee. Subsequently an award for medical 
expenses was made by the Commission on 
application of the doctor, but no hearing before 
the Commission was ever asked by employer or 
employee. In a suit by the employee against the 
alleged negligent third party, the period of 
limitation prescribed in this section having 
passed, the court observed that the period for 
filing plaintiff’s claim had elapsed and “no 
other right of action could now accrue for the 
benefit of the employer, or its insurance car- 
rier.” Thompson v. Virginia & C.S.R.R., 216 
N.C. 554, 6 S.E.2d 38 (1939). 
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Claims Not Filed Within Time Pre- 
scribed. — Where an employee did not file a 
claim until more than the prescribed time after 
injury, and the employer did not file a report of 
the accident because it did not have knowledge 
thereof, although it delivered claimant’s wages 
to him after the disability resulting from the 
injury, but thought the disability was due to a 
prior injury, had no knowledge of the subse- 
quent injury, and made no representations that 
the wages delivered to the claimant were in lieu 
of compensation, the evidence supported a find- 
ing that the claim was not filed within the time 
prescribed by this section. Lilly v. Belk Bros., 
ZINC. (30, 168 9.H, 319 (1936). 

Claimant was injured by accident arising out 
of and in the course of his employment. He 
reported the accident to the employer, who, on 
the day of the accident, reported it to the 
Industrial Commission as required by G.S. 97- 
92. Subsequently, bills for medical services ren- 
dered claimant as a result of the injury were 
approved for payment by the Commission. No 
claim for compensation was filed by the em- 
ployee, the employer or the insurance carrier. 
After the expiration of the period of limitation, 
the employee first discovered the serious effects 
of the accident and requested a hearing before 
the Industrial Commission. It was held that no 
claim for compensation having been filed 
within the statutory period from the date of the 
accident and no request for hearing having 
been made within that time, and no payment of 
bills for medical treatment having been made 
within the statutory period prior to the request 
for a hearing, the claim was barred by this 
section. Whitted v. Palmer-Bee Co., 228 N.C. 
447, 46 S.E.2d 109 (1948), distinguishing 
Hardison v. W.H. Hampton & Son, 203 N.C. 
187, 165 S.E. 355 (1932), and Hanks v. South- 
erameupstilssCon2 LO N:C. 312, 186 5.E.252 
(1936). 

Commission’s finding that the employee did 
not file his claim within the period of limitation, 
and that claim was therefore barred, was af- 
firmed on appeal. Coats v. B. & R. Wilson, Inc., 
244 N.C. 76, 92 S.E.2d 446 (1956). 

Limitation Tolled as to Employee Under 
18 and Without Guardian. — The limitation 
of time provided by this section as against an 
employee under 18 years of age, who is without 
a guardian or other legal representative, is 
tolled until he arrives at the age of 18. 
Lineberry v. Town of Mebane, 219 N.C. 257, 13 
S.E.2d 429 (1941). 

Prosecuting Common-Law Action and 
Failing to File Application for Hearing 
Held Not Abandonment of Filed Claim. — 
The prosecution of a suit at common law and 
the failure to file application for a hearing when 
requested did not amount to an abandonment 
of claim for compensation, and no final award 
having been made at the time of the filing of a 
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formal petition for an award, the matter was 
pending at that time before the Commission, 
and it was error to deny compensation on the 
ground that claimant was barred by failure to 
file a claim within the time prescribed after the 
death of the deceased employee. Hanks v. 
Southern Pub. Utils. Co., 210 N.C. 312, 186 
S.E. 252 (1936), noted in 15 N.C.L. Rev. 85 
(1937); 

Implied Agreement Not to Plead Statute. 
— Where the injured party was led to believe 
that his wages were accruing to his benefit, and 
he delayed filing his claim for more than the 
time prescribed, it was held that the facts did 
not bring the case within the principle of equi- 
table estoppel, there being no request by defen- 
dant that claimant delay the pursuit of his 
rights, nor an express or implied agreement not 
to plead the statute. Wilson v. E.H. Clement 
Co. 207 IN Ce a4 lal S97 (loso). 

Evidence held not to show any representa- 
tion by the employer that the accident had been 
reported, or any agreement, express or implied, 
that the bar of the statute of limitations in this 
section would not be pleaded, and therefore the 
employer was not estopped from setting up the 
defense of the bar of the statute. Jacobs v. Safie 
Mfg. Co., 229 N.C. 660, 50 S.E.2d 738 (1948). 

Prolonged Reliance on Employer’s 
Promise to Take Care of Injury. — While 
plaintiff’s reliance on defendant’s promise to 
“take care of [his injury]” may have been rea- 
sonable in light of the circumstances at the 
time, the reasonableness of this reliance be- 
came suspect after nine years from the time 
when the promise was made with no indication 
that the promise would be honored. This alone 
would be enough to dissipate the effect of the 
alleged misrepresentation by defendant. These 
facts did not support the conclusion that defen- 
dant was equitably estopped from challenging 
the commission’s jurisdiction to hear plaintiff’s 
claim. Weston v. Sears Roebuck & Co., 65 N.C. 
App. 309, 309 S.E.2d 273 (1983), cert. denied, 
Sit N.C) 407-3195. E.2d 2811984). 

Equitable Estoppel Not Found. — The 
employer and insurer were not equitably es- 
topped from asserting the jurisdictional bar of 
this section, where the employer did not lull 
claimant into a false sense of security by prom- 
ising to take care of her, but rather, told her 
that any claim she filed would be denied. Wall v. 
Macfield/Unifi, 131 N.C. App. 863, 509 S.E.2d 
TISKA1G98). 

Effect of Dismissal on Rights of Depen- 
dents. — Where the claim of an employee 
under the Workers’ Compensation Act was dis- 
missed because it was not filed within the 
period prescribed by this section, and pending 
appeal the employee died as a result of the 
accidental injury, his dependents’ claim for 
compensation for his death brought one month 
after his death was not barred, the dependents 
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not being parties in interest in the prior pro- 
ceeding, and their claim being an original right 
enforceable only after his death. Wray v. Caro- 
lina Cotton & Woolen Mills Co., 205 N.C. 782, 
172 S.E. 487 (1934), decided prior to the 1933 
amendment. 

Award Protecting Employee Against 
Possible Future Loss of Rights. — Where 
claimant suffered a general partial disability, 
but continued to receive the same wages, which 
amounted to more than the assessable amount 
of compensation for his injury, he could not 
receive additional compensation. To protect the 
employee against the possibility that the em- 
ployer might, after the expiration of the period 
of limitation, discontinue the employment and 
thus defeat the rights of the employee, the 
Commission, after finding the existence of the 
disability, directed that an award issue subject 
to specified limitations. It directed compensa- 
tion at the statutory rate “at any time it is 
shown that the claimant is earning less,” etc., 
during the statutory period of 300 weeks. By 
this order the Commission, in effect, retained 
jurisdiction for future adjustments. In so doing 
it did not exceed its authority. Branham v. 
Denny Roll & Panel Co., 223 N.C. 233, 25 
S.E.2d 865 (19438). 

Letter Held Not to Constitute Demand. 
— Where plaintiff’s letter made no demand for 
compensation nor requested a hearing on the 
matter, and letter merely inquired as to claim- 
ant’s physical progress and medical charges, 
such letter did not satisfy statutory require- 
ment that a “claim” be filed within two years of 
accident. Reinhardt v. Women’s Pavilion, Inc., 
102 N.C. App. 83, 401 S.E.2d 138 (1991). 

Prerequisites to Equitable Estoppel. — 
Although defendant furniture company may 
have thought plaintiff’s injuries would be cov- 
ered by another insurer, neither bad faith, 
fraud nor intent to deceive is necessary before 
the doctrine of equitable estoppel can be ap- 
pled. Craver v. Dixie Furn. Co., 115 N.C. App. 
570, 447 S.E.2d 789 (1994). 

The basis for effecting equitable estoppel is 
the inconsistent position subsequently taken, 
rather than in the original conduct and where 
plaintiff was misled to her detriment, it was 
under such circumstances that application of 
the doctrine of equitable estoppel was appropri- 
ate. Craver v. Dixie Furn. Co., 115 N.C. App. 
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570, 447 S.E.2d 789 (1994). 

Egregious Circumstances May Cause 
Estoppel. — Where the circumstances are 
deemed egregious, the doctrine of estoppel will 
be employed and will prevent a party from 
raising the time limitation of G.S. 97-24. Rein- 
hardt v. Women’s Pavilion, Inc., 102 N.C. App. 
83, 401:S.E.2d 138:(1991): 

Employer’s Payment of Injured Employ- 
ee’s Medical Bills Did Not Establish Estop- 
pel. — Employer’s payment of injured employ- 
ee’s medical bills did not estop employer from 
opposing the acceptance of employee’s claim 
filed more than two years after employee’s 
accident, as voluntarily paying an employee’s 
medical bills is not enough to establish an 
estoppel. Abels v. Renfro Corp., 100 N.C. App. 
186, 394 S.E.2d 658 (1990). 

Defendants Were Equitably Estopped 
from Pleading Time Limitation. — Defen- 
dants were equitably estopped from pleading 
the two year time limit for filing under subsec- 
tion (a) of this section as a bar to jurisdiction 
where that plaintiff detrimentally relied as a 
matter of law on statements of defendant’s 
agent. Parker v. Thompson-Arthur Paving Co., 
100 N.C. App. 367, 396 S.E.2d 626 (1990). 

Section 97-58 Compared. — An accident 
claim must be filed within two years of the 
accident, not within two years after the claim- 
ant becomes aware of his disorder, as is the case 
under G.S. 97-58. Perdue v. Daniel Int’l, Inc., 59 
N.C. App. 517, 296 S.E.2d 845 (1982), cert. 
denied, 307 N.C. 577, 299 S.E.2d 647 (1983). 

Applied in Clodfelter v. United Furn. Co., 38 
N.C. App. 45, 247 S.E.2d 263 (1978). 

Cited in Matros v. Owen, 229 N.C. 472, 50 
S.E.2d 509 (1948); Duncan v. Carpenter, 233 
N.C. 422, 64_5.E.2d 410) (1951) siacrmom: 
Asheville Contracting Co., 240 N.C. 715, 83 
S.E.2d 802 (1954); McGill v. Bison Fast Freight, 
Inc., 245 N.C. 469, 96 S.E.2d 438 (1957); Shel- 
ton v. Spic & Span Dry Cleaners, 2 N.C. App. 
528, 163 S.E.2d 288 (1968); Hinson v. Creech, 
286 N.C. 156, 209 S.E.2d 471 (1974); Taylor v. 
J.P. Stevens & Co., 300 N.C. 94, 265 S.E.2d 144 
(1980); C.W. Matthews Contracting Co. v. State, 
75 N.C. App. 317, 330 S.E.2d 630 (1985); Law- 
ton v. County of Durham, 85 N.C. App. 589, 355 
S.E.2d 158 (1987); Griffey v. Town of Hot 
Springs, 87 N.C. App. 290, 360 S.E.2d 457 
(1987); Felmet v. Duke Power Co., 131 N.C. 
App. 87, 504 S.E.2d 815 (1998). 


§ 97-25. Medical treatment and supplies. 


Medical compensation shall be provided by the employer. In case of a 
controversy arising between the employer and employee relative to the 
continuance of medical, surgical, hospital, or other treatment, the Industrial 
Commission may order such further treatments as may in the discretion of the 


Commission be necessary. 
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The Commission may at any time upon the request of an employee order a 
change of treatment and designate other treatment suggested by the injured 
employee subject to the approval of the Commission, and in such a case the 
expense thereof shall be borne by the employer upon the same terms and 
conditions as hereinbefore provided in this section for medical and surgical 
treatment and attendance. 

The refusal of the employee to accept any medical, hospital, surgical or other 
treatment or rehabilitative procedure when ordered by the Industrial Com- 
mission shall bar said employee from further compensation until such refusal 
ceases, and no compensation shall at any time be paid for the period of 
suspension unless in the opinion of the Industrial Commission the circum- 
stances justified the refusal, in which case, the Industrial Commission may 
order a change in the medical or hospital service. 

If in an emergency on account of the employer’s failure to provide the 
medical or other care as herein specified a physician other than provided by the 
employer is called to treat the injured employee, the reasonable cost of such 
service shall be paid by the employer if so ordered by the Industrial Commis- 
sion. 

Provided, however, if he so desires, an injured employee may select a 
physician of his own choosing to attend, prescribe and assume the care and 
charge of his case, subject to the approval of the Industrial Commission. (1929, 
pienso 193 cel 74, sr4. 1933%c. 506; 1955). 1026.18. 2; 1973, ci 520; s. 


1; 1991, c. 703, s. 3; 1997-308, s. 1; 1999-150, s. 1; 2005-448, s. 6.2.) 


Cross References. — As to independent 
suit by physician against employee to recover 
for medical services, see note to G.S. 97-90. 

Effect of Amendments. — Session Laws 
2005-448, s. 6.2, effective September 29, 2005, 
and applicable to claims pending and filed on or 
after that date, deleted the former second sen- 
tence in the first paragraph, which read: “Not- 
withstanding the provisions of G.S. 8-53, any 
law relating to the privacy of medical records or 
information, and the prohibition against ex 
parte communications at common law, an em- 
ployer paying medical compensation to a pro- 
vider rendering treatment under this Chapter 


may obtain records of the treatment without 
the express authorization of the employee.” 

Legal Periodicals. — See 9 N.C.L. Rev. 405 
(1931). 

For survey of 1980 administrative law, see 59 
N.CiL, Rev. 1032 °(1981). 

For Survey of Developments in North Caro- 
lina Law (1992), see 71 N.C.L. Rev. 1893 (1993). 

For survey, “The North Carolina Workers’ 
Compensation Act of 1994: A Step in the Direc- 
tion of Restoring Balance,” see 73 N.C.L. Rev. 
2502 (1995). 

For 1997 legislative survey, see 20 Campbell 
L. Rev. 487. 


CASE NOTES 


I. In General. 

II. What Treatment Must Be Provided. 
III. Refusal to Accept Treatment. 

IV. Emergency. 

V. Selection of Physician by Employee. 


I. IN GENERAL. 


Application of 1973 Amendment. — The 
1973 amendment to this section, which elimi- 
nated the 10-week limitation for the recovery of 
medical expenses for an employee’s treatments 
which are necessary “to effect a cure or give 
relief,” will not be applied retroactively to a case 
in which the claimant arose out of an accident 
occurring prior to the effective date of the 


amendment. Peeler v. State Hwy. Comm’n, 302 
NG. 183,273 S.6:2d705 (1981): 


Effect of 1991 amendment. — Although 
the North Carolina Industrial Commission had 
previously been required to find that a plain- 
tiff’s chosen physician was reasonably required 
to effect a cure or give relief in order for the care 
to be compensable, the 1991 amendment to 
G.S. 97-25 deleted the language supporting 
such a requirement; a finding that medical care 
by a plaintiff’s chosen physician was reason- 
ably required to effect a cure or give relief was 
not necessarily required in cases post-dating 
the 1991 amendment. Craven v. VF Corp., — 
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N.C. App. —, 606 S.E.2d 160, 2004 N.C. App. 
LEXIS 2376 (2004), cert. denied, 359 N.C. 320, 
611 S.E.2d 172 (2005). 

The legislature intended (1) that medical 
compensation, including hospital services pro- 
vided by the employer, ordered by the Indus- 
trial Commission, provided pursuant to emer- 
gencies, or chosen by the employee, subject to 
the approval of the Commission, be limited by 
the terms and conditions contained in this 
section; (2) that such medical compensation be 
reasonably required to effect a cure or give 
relief or tend to lessen the period of disability; 
and (3) that the employer not be charged more 
than his employee would have been had the 
employee paid for the services. Charlotte-Meck- 
lenburg Hosp. Auth. v. North Carolina Indus. 
Comm'n, 336 N.C. 200, 443 S.E.2d 716 (1994). 

The legislature intended that the Industrial 
Commission’s authority under this section be 
limited to review and approval of hospital 
charges to ensure, first, that the employer is 
charged only for those reasonably required ser- 
vices, and, second, that the employer is not 
charged more for such services than the pre- 
vailing charge for the same or similar hospital 
service in the same community. Charlotte- 
Mecklenburg Hosp. Auth. v. North Carolina 
Indus. Comm’n, 336 N.C. 200, 443 S.E.2d 716 
(1994). 

Implicit in the authority accorded the 
Commission to order additional compensa- 
tion under this section and further medical 
treatment is the requirement that the supple- 
mental compensation and future treatment be 
directly related to the original compensable 
injury. Peeler v. Piedmont Elastic, Inc., 132 
N.C. App. 7138, 514 S.E.2d 108 (1999). 

Findings Required. — Where the order of 
the Commission lacked any finding as to the 
reasonableness of the time frame within which 
plaintiff requested approval for his medical 
treatment, the case was remanded. Larramore 
v. Richardson Sports Ltd. Partners, 141 N.C. 
App. 250, 540 S.E.2d 768, 2000 N.C. App. 
LEXIS 1305 (2000), aff'd, 353 N.C. 520, 546 
S.E.2d 87 (2001). 

No “Change of Condition” Requirement. 
— Nothing in the language of this section 
implies that the “change of condition” require- 
ment of G.S. 97-47 apples to any request by an 
employee for the payment of his medical ex- 
penses by his employer. Hyler v. GTE Prods. 
Co., 333 N.C. 258, 425 S.E.2d 698 (1998). 

The complete absence of an express or im- 
pled reference in this section to any “change of 
condition” requirement, in addition to this sec- 
tion’s clear language permitting the Industrial 
Commission to review medical treatment an 
employee is receiving and order further treat- 
ment at any time if an employee requests such 
a review, indicated that the legislature did not 
intend for an injured employee to make any 
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showing of a change in condition before his 
employer would be required to pay for further 
medical services or treatment needed as a re- 
sult of his compensable injury. Hyler v. GTE 
Prods. Co., 333 N.C. 258, 425 S.E.2d 698 (1993). 

The provisions of this section are in pari 
materia and must be construed together as a 
whole. Schofield v. Great Atl. & Pac. Tea Co., 
299 N.C. 582, 264 S.E.2d 56 (1980). 

Section 97-10.2 Construed In Pari Mate- 
ria. — Section 97-10.2 and this section relate to 
the same subject matter and must be construed 
in pari materia. Roberts v. ABR Assocs., 101 
N.CuApp./ 135; 398 S.B-2d. 917 (1990). 

Construction with § 97-47. — Because 
“compensation” does not include the payment of 
medical expenses, the provisions of § 97-47 do 
not affect the Commission’s grant or denial of 
an employee’s request for payments of those 
expenses. The Commission’s authority for re- 
quiring an employer to pay the medical ex- 
penses of an injured employee is established by 
the terms of this section. Hyler v. GTE Prods. 
Co., 333 N.C. 258, 425 S.E,2d:698 (1993). 

Where employee’s refusal to cooperate with 
employer’s physician resulted in litigation, the 
plaintiff’s claim for further compensation, filed 
2 years after her last compensation check, was 
not time-barred because her claim was not a 
change-of-condition case under G.S. 97-47, but 
a case still pending under this section, and 
defendants’ filing of a Form 28B had no effect 
on employee’s right to further compensation. 
Scurlock v. Durham County Gen. Hosp., 186 
N.C. App. 144, 523 S.H.2d 489, 1999 N.C. App. 
LEXIS 1299 (1999). 

Construction with G.S. 97-2(19). — Inher- 
ent in a North Carolina Industrial Commis- 
sion’s award granted pursuant to G.S. 97-25 
(1999) is that the compensation will incorpo- 
rate the parameters of G.S. 97-2(19). Johnson v. 
S. Tire Sales & Serv., 152 N.C. App. 323, 567 
S.E.2d 773, 2002 N.C. App. LEXIS 920 (2002), 
cert. denied, 356 N.C. 437, 572 S.E.2d 784 
(2002). 

Jurisdiction of Industrial Commission. 
— An employee brought action against the 
insurance carrier and its agent, alleging that 
after his injury the agent, on behalf of the 
insurer, induced him to dispense with the ser- 
vices of his physician and to consult physicians 
selected by insurer, and that the insurer prom- 
ised to provide hospitalization and surgical 
service recommended by insurer’s physicians, 
but failed to do so to plaintiff’s permanent 
injury. It was held that the insurer’s obligation 
to furnish medical attention necessary to plain- 
tiff’s complete recovery was founded on this 
section, and that the Industrial Commission 
had exclusive jurisdiction of plaintiff’s claim. 
Hedgepeth v. Lumbermen’s Mut. Cas. Co., 209 
N.C. 45, 182 S.E. 704 (1935). 

Appeal of Award Does Not Suspend Ju- 
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risdiction of Commission. — An appeal of an 
award of the Industrial Commission does not 
suspend that agency’s authority to accept noti- 
fication of an employee’s decision to select his 
own doctor; neither does an appeal deprive the 
Commission of its jurisdiction to accept the 
submission of a claim. It may well be that the 
determination of the particular claim will be 
delayed until the outcome of the appeal. Nev- 
ertheless, the Commission has jurisdiction to 
receive the claim and is, in fact, the only agency 
vested with that jurisdiction. Schofield v. Great 
Atl. & Pac. Tea Co., 299 N.C. 582, 264 S.E.2d 56 
(1980). 

Employer’s Motion to Designate Treat- 
ing Physician. — The fact that this section 
expressly grants employees the power to re- 
quest a change in their treating physician, but 
does not make a similar grant to employers, 
does not mean that employers cannot make 
motions to designate a treating physician. Mat- 
thews v. Charlotte-Mecklenburg Hosp. Auth., 
132 N.C. App. 11, 510 S.E.2d 388 (1999). 

Medical, etc., expenses are not included 
in the maximum amount recoverable for 
one injury. See Morris v. Laughlin Chevrolet 
Co., 217 N.C. 428, 8 S.E.2d 484 (1940). 

Payment of Medical Expenses Does Not 
Constitute Admission or Waiver by Em- 
ployer. — The Workers’ Compensation Act, by 
this section, requires or permits an employer to 
pay bills for medical and other treatment of an 
employee, and the payment of such bills, ap- 
proved by the Commission, even without for- 
mal denial of liability, cannot have the effect of 
an admission of liability by the employer or 
constitute a waiver of the requirement of filing 
a timely claim by the employee as provided in 
G.S. 97-24. Such facts are insufficient to invoke 
the doctrine of estoppel. Biddix v. Rex Mills, 
Ine) 237(N-€8660, 75,S.E:2d 777 (1953). 

Payment of Full Wages Does Not Deter- 
mine Liability for Treatment. — The act of 
an employer in paying an injured employee’s 
wages in full from the date of the injury should 
not be determinative of the employee’s disabil- 
ity and thereby relieve the employer or insur- 
ance carrier from liability for hospital and 
medical care designed to improve his capacity 
to earn wages. Ashley v. Rent-A-Car Co., 271 
N:@).76, 155 S.E.2d 755 (1967): 

The rule that denies compensation to an 
injured employee who has lost no wages is 
necessarily applied in some cases growing out 
of G.S. 97-30 in order to determine the amount 
of compensation due, but it is not applicable to 
medical, surgical, hospital, and nursing ser- 
vices under this section, as medical and hospi- 
tal expenses are not a part of, and are not 
included in, determining recoverable compen- 
sation. Ashley v. Rent-A-Car Co., 271 N.C. 76, 
dp at.20 15541967): 

Relaxation of Rule as to Fees for Practi- 
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cal Nursing. — Industrial Commission was 
not entitled to relax its rule that fees for prac- 
tical nursing would not be allowed unless writ- 
ten authority was obtained from Commission in 
advance, so as to award mother of injured 
employee an amount for practical nursing ser- 
vices rendered to injured employee, where 
record showed that Commission never gave its 
written or oral permission for rendition of ser- 
vices. Hatchett v. Hitchcock Corp., 240 N.C. 
5983.5; H2d oo9 Gl954), 

Cost of Treatment of Veteran. — The 
Administrator of Veterans Affairs may recover 
from the employer and its insurance carrier the 
cost of treatment in a veterans hospital for 
compensable injuries received by an indigent 
ex-serviceman in the course of his employment. 
Marshall v. Robert’s Poultry Ranch & Egg 
Sales, 268 N.C. 223, 150 S.E.2d 423 (1966). 

Appeal from Approval of Medical Bills. 
— When the Commission approves claimant’s 
medical, etc., bills, defendant then has a right 
on appeal to challenge the action of the Com- 
mission in respect to the bills approved by it, in 
whole or in part, if it deems it advisable to do 
so. Bass v. Mecklenburg County, 258 N.C. 226, 
128)5:8):2d5701(1962); 

Controlling Effect of § 97-59 in Cases 
Involving Occupational Disease. — Section 
97-59, which is a more recent and specific 
statute dealing with awards of medical benefits 
in cases involving occupational disease, con- 
trols over this section in such cases. Smith v. 
American & Efird Mills, 305 N.C. 507, 290 
S.E.2d 634 (1982). 

Where insurance company agreed to 
pay all necessary medical expenses in- 
curred by plaintiff through May 31, 1983, 
while plaintiff waived any and all rights to 
reopen a claim for further compensation, and 
insurer was notified on May 16, 1983, that 
plaintiff urgently needed medical attention re- 
lating to his industrial injury, but took no 
action and did not authorize the urgently 
needed hospitalization, defendant breached its 
duty of good faith and fair dealing by acting to 
delay the treatment until after May 31, 1983, 
and the case would be remanded to determine 
how soon after notification the insurance com- 
pany could have reasonably granted the autho- 
rization and to determine what portion of the 
costs would have then occurred prior to May 31, 
1983, for which defendant was liable. Gallimore 
v. Daniels Constr. Co., 78 N.C. App. 747, 338 
5.E.2d:317 (4986). 

Refusal of Insurers to Provide Chiro- 
practic Treatment as Workers’ Compensa- 
tion Coverage. — Plaintiff chiropractors al- 
leging that defendant insurance companies had 
interfered with their contractual rights by re- 
fusing to honor employers’ choices of chiroprac- 
tors as providers of health care treatment to 
employees under the Workers’ Compensation 
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Act, that defendants had misrepresented to 
employer insureds that their workers’ compen- 
sation policies did not provide coverage for 
chiropractic treatment, that said misrepresen- 
tations were unfair and deceptive trade prac- 
tices in violation of G.S. 75-1.1, and that defen- 
dants had conspired among themselves and 
with members of the medical profession to 
deprive plaintiffs of business opportunities by 
refusing to pay for chiropractic services pro- 
vided in compliance with the act, an illegal 
restraint of trade in violation of G.S. 75-1 and 
15 U.S.C. § 1, could not maintain their action 
in superior court without first seeking relief 
from the Industrial Commission. North Caro- 
lina Chiropractic Ass’n v. Aetna Cas. & Sur. Co., 
89 N.C. App. 1, 365 S.E.2d 312 (1988), remand- 
ing case to the trial court for entry of an order 
staying plaintiffs’ action pending a determina- 
tion of the underlying workers’ compensation 
issues by the Commission. 

Chronic Fatigue Syndrome. — Evidence 
that an employee of a waste company whose job 
was to collect and dispose of raw sewage devel- 
oped chronic fatigue syndrome and other ail- 
ments after being accidentally sprayed with 
raw sewage and that the employee’s illnesses 
were most probably the result of the accident 
supported a ruling of the North Carolina Indus- 
trial Commission awarding the employee per- 
manent workers’ compensation disability bene- 
fits. Norton v. Waste Met., Inc., 146 N.C. App. 
409, 552 S.E.2d 702, 2001 N.C. App. LEXIS 938 
(2001). 

Reimbursement Under § 97-10.2 (f)(1)(c). 
— The party claiming a right to reimbursement 
under G.S. 97-10.2 (f)(1)(c), i.e., the employer or 
its insurance carrier, must show, pursuant to 
this section, (1) that the treatment provided 
was in the form of medical treatment, surgical 
treatment, hospital treatment, nursing ser- 
vices, medicines, sick travel, rehabilitation ser- 
vices, or other treatment including medical and 
surgical supplies, and (2) that the treatment 
provided was reasonably required for at least 
one of three purposes, namely, to effect a cure, 
give relief, or lessen the period of the plaintiff’s 
disability. Roberts v. ABR Assocs., 101 N.C. 
App. 135, 398 S.E.2d 917 (1990). 

Reimbursement for Rehabilitation Ser- 
vices. — Insurance carrier did not need the 
Commission’s approval for the charges con- 
nected with rehabilitation services in order to 
obtain reimbursement for those expenses be- 
cause G.S. 97-90(a) does not require approval of 
the Commission for rehabilitation services. 
Roberts v. ABR Assocs., 101 N.C. App. 135, 398 
9.E.2d 917 (1990). 

Since G.S. 97-25 required the state industrial 
commission to find as fact that services were 
rehabilitative in nature and were reasonably 
required to effect a cure or give relief in order to 
find that a workers’ compensation carrier was 
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entitled to a lien against payments made for 
rehabilitative services, those services were not 
a benefit as a matter of law to an injured 
motorist who received worker’s compensation 
benefits from an auto accident that occurred 
during the course of employment; since a spe- 
cific determination was required as to whether 
the services conferred a benefit to the motorist, 
and since an underinsured motorist carrier did 
not provide any proof of such a benefit, a credit 
to the carrier for payments made through work- 
ers’ compensation to a rehabilitative center 
were properly excluded from the calculation of 
how much credit the carrier was entitled to 
against the underinsured motorist benefits that 
the motorist was entitled to. Walker v. Penn 
Nat'l Sec. Ins. Co., 168 N.C. App. 555, 608 
S.E.2d 107, 2005 N.C. App. LEXIS 349 (2005). 

Employee Not Required to Undergo Re- 
habilitation When Not Beneficial. — Com- 
petent evidence in the form of testimony by 
doctors and psychologists supported the Com- 
mission’s decision that an employee who suf- 
fered psychological disorders as a result of 
encephalitis from surgery to correct a back 
injury from work did not have to undergo 
rehabilitation, because he would not be able to 
become employable again in spite of the reha- 
bilitation. Shoemaker v. Creative Builders, 150 
N.C. App. 528, 563 S.E.2d 622, 2002 N.C. App. 
LEXIS 588 (2002). 

Return to College for Vocational Reha- 
bilitation. — The Commission did not err in 
approving of employee’s return to college as a 
proper form of vocational rehabilitation under 
G.S. 97-25 where the evidence showed that 
further schooling was the employee’s only hope 
of securing wages comparable to the employee’s 
pre-injury flight attendant wages. Foster v. 
U.S. Airways, Inc., 149 N.C. App. 9138, 563 
S.E.2d 235, 2002 N.C. App. LEXIS 406 (2002), 
cert. denied, 356 N.C. 299, 570 S.E.2d 505 
(2002). 

Burden of Proof. — The Industrial Com- 
mission committed legal error by placing the 
burden on plaintiff/employee to prove causation 
of her headaches where she met this burden in 
prior proceeding. Parsons v. Pantry, Inc., 126 
N.C. App. 540, 485 S.E.2d 867 (1997). 

The Commission erroneously placed on the 
plaintiff the burden of proving the medical 
treatment he sought was causally related to a 
past compensable injury, and the case was 
remanded for a new determination of causa- 
tion. Reinninger v. Prestige Fabricators, Inc., 
136 N.C. App: 255, 523 S.B.2d°720,7-1999 IN. CG) 
App. LEXIS 1374 (1999). 

The Commission’s failure to make suffi- 
cient findings to support its denial of a seam- 
stress’s claim, based her refusal to see an au- 
thorized physician under this section or 
because she was not due any compensation for 
the first seven days of her injury under G.S. 


176 


§97-25 


97-28, resulted in remand. Kanipe v. Lane 
Upholstery, 141 N.C. App. 620, 540 S.E.2d 785, 
2000 N.C. App. LEXIS 1302 (2000). 

The Industrial Commission was re- 
quired to state reasons for its denial of 
authorization of the medical treatment 
related to plaintiff’s stomach reduction proce- 
dure, sought pursuant to this section. Clark v. 
Sanger Clinic, P.A., 142 N.C. App. 350, 542 
S.E.2d 668, 2001 N.C. App. LEXIS 97, cert. 
denied, 353 N.C. 450, 548 S.E.2d 524 (2001). 

Applied in Godwin v. Swift & Co., 270 N.C. 
690, 155 S.E.2d 157 (1967); Schofield v. Great 
Atl. & Pac. Tea Co., 32 N.C. App. 508, 232 
S.E.2d 874 (1977); Perkins v. Broughton Hosp., 
(imN CeeApp.<2 75, 321 S.E.2d 495 (1984); 
Haponski v. Constructor’s, Inc., 71 N.C. App. 
786, 323 S.E.2d 46 (1984); Braswell v. Pitt 
County Mem. Hosp., 106 N.C. App. 1, 415 
S.E.2d 86 (1992); Maynor v. Sayles Biltmore 
Bleacheries, 116 N.C. App. 485, 448 S.E.2d 382 
(1994); Brown v. Family Dollar Distribution 
Ctr., 129 N.C. App. 361, 499 S.E.2d 197 (1998); 
Ruggery v. North Carolina Dep’t of Cors., 135 
N.C. App. 270, 520 S.E.2d 77 (1999); Arnold v. 
Wal-Mart Stores, Inc., 154 N.C. App. 482, 571 
S.E.2d 888, 2002 N.C. App. LEXIS 1461 (2002). 

Cited in Daughtry v. Metric Constr. Co., 115 
N.C. App. 354, 446 S.E.2d 590, cert. denied, 338 
N.C. 515, 452 S.E.2d 808 (1994); Worley v. 
Pipes) 229) N.C.465, 50 S-E.2d 504 (1948); 
Matros v. Owen, 229 N.C. 472, 50 S.E.2d 509 
(1948); Morgan v. Thomasville Furn. Indus., 
Inc., 2 N.C. App. 126, 162 S.E.2d 619 (1968); 
Gantt v. Hickory Motor Sales, Inc., 8 N.C. App. 
559, 174 8.E.2d 624 (1970); Shuler v. Talon Div. 
of Textron, 30 N.C. App. 570, 227 S.E.2d 627 
(1976); Robinson v. J.P. Stevens & Co., 57 N.C. 
App. 619, 292 S.E.2d 144 (1982); McDonald v. 
Brunswick Elec. Membership Corp., 77 N.C. 
App. 753, 336 S.E.2d 407 (1985); Sawyer v. 
Ferebee & Son, 78 N.C. App. 212, 336 S.E.2d 
643 (1985); Derebery v. Pitt County Fire Mar- 
shall 318° N.C. 192, 347 S.H.2d 814 (1986); 
Turner v. CECO Corp., 98 N.C. App. 366, 390 
S.E.2d 685 (1990); Bowden v. Boling Co., 110 
N.C. App. 226, 429 S.E.2d 394 (1993); Setzer v. 
Boise Cascade Corp., 123 N.C. App. 441, 473 
S.E.2d 431 (1996); Swain v. C & N Evans 
Trucking Co., 126 N.C. App. 332, 484 S.E.2d 
845 (1997); Cummings v. Burroughs Wellcome 
Coni30 N.C. App. 88, 502 8.H.2d 26 (1998), 
cert. denied, 349 N.C. 355, 517 S.E.2d 890 
(1998); Davis v. Weyerhaeuser Co., 132 N.C. 
App. 771, 514 S.E.2d 91 (1999); Pomeroy v. 
Tanner Masonry, 151 N.C. App. 171, 565 S.E.2d 
209, 2002 N.C. App. LEXIS 709 (2002); Skillin 
v. Magna Corporation/Greene’s Tree Serv., Inc., 
i223 C. App. 41, 566°S:6.2d 717; 2002 N.C. 
App. LEXIS 877 (2002); Gordon v. City of 
Durham, 153 N.C. App. 782, 571 S.E.2d 48, 
2002 N.C. App. LEXIS 1257 (2002); Cialino v. 
Wal-Mart Stores, 156 N.C. App. 4638, 577 S.E.2d 
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345, 2003 N.C. App. LEXIS 203 (2003); Taylor v. 
Bridgestone/Firestone, Inc., 157 N.C. App. 453, 
o79 S.Ei2dy413. 82003 3N.Cx Appr LEXISe737 
(2003); Dial v. Cozy Corner Rest., Inc., 161 N.C. 
App. 694, 589 S.E.2d 146, 2003 N.C. App. 
LEXIS 2261 (2003). 


Il. WHAT TREATMENT MUST BE 
PROVIDED. 


The legislature’s obvious intent in 
amending this section in 1973 by deleting 
the 10 week limitation with respect to med- 
ical treatments required to effect or cure or give 
relief was to compel employers to provide med- 
ical treatments reasonably required to “effect a 
cure or give relief” more than 10 weeks after 
the date of injury. Little v. Penn Ventilator Co., 
317 N.C. 206, 345 S.E.2d 204 (1986). 

Exclusive Jurisdiction of Commission. 
— What treatment is appropriate for a partic- 
ular employee is a matter within the exclusive 
jurisdiction of the Industrial Commission. 
North Carolina Chiropractic Ass’n v. Aetna Cas. 
cours Contso WN Ce Appr i 3655s 82d 312 
(1988). 

Under this section, the Industrial Commis- 
sion may order treatment or rehabilitative pro- 
cedures that the Commission determines in its 
discretion to be reasonably necessary to effect a 
cure or give relief for an injured employee. Neal 
v. Carolina Mgt., 130 N.C. App. 220, 502 S.E.2d 
424 (1998), rev’d on other grounds, 350 N.C. 63, 
SLORS. 2003.75 G1999). 

Findings of Fact by the Industrial Com- 
mission are Conclusive on Appeal if Sup- 
ported by Any Competent Evidence. — 
Thus, on appeal, a reviewing court does not 
have the right to weigh the evidence and decide 
the issue on the basis of its weight. The court’s 
duty goes no further than to determine whether 
the record contains any evidence tending to 
support the finding. Timmons v. North Carolina 
DOT 3518N Cali, 52255. e262 (1999). 

Preparation of a life care plan is not neces- 
sary in all workers’ compensation cases, but the 
subject record contained some competent evi- 
dence to support the Industrial Commission’s 
finding requiring the employer to pay plaintiff’s 
doctor for the cost of preparing his life care 
plan. Timmons v. North Carolina DOT, 351 
NIC aie 522) 5). 2de62501 999), 

Future Medical Expenses Not Limited to 
Those Lessening Period of Disability. — 
This section does not limit an employer’s obli- 
gation to pay future medical expenses to those 
cases in which such expenses will lessen the 
period of disability. The statute also requires 
employers to pay the expenses of future medi- 
cal treatments even if they will not lessen the 
period of disability, as long as they are reason- 
ably required to (1) effect a cure, or (2) give 
relief. Little v. Penn Ventilator Co., 317 N.C. 


LE 


897-25 


206, 345 S.E.2d 204 (1986). 

Subsequent Treatment of Compensable 
Injury. — To require plaintiff to re-prove cau- 
sation each time she seeks treatment for the 
very injury that the Industrial Commission has 
previously determined to be the result of a 
compensable accident is unjust and violates the 
duty to interpret the Worker’s Compensation 
Act in the favor of injured employees. Parsons v. 
Pantry, Inc., 126 N.C. App. 540, 485 S.E.2d 867 
(1997). 

The Industrial Commission committed legal 
error by placing the burden on plaintiff to prove 
causation for further medical treatment after 
she already proved causation at the initial 
hearing. Parsons v. Pantry, Inc., 126 N.C. App. 
540, 485 S.E.2d 867 (1997). 

“Relief”. — “Relief” embraces not only an 
affirmative improvement towards an injured 
employee’s health, but also the prevention or 
mitigation of further decline in that health due 
to the compensable injury. Little v. Penn Venti- 
lator Co., 317 N.C. 206, 345 S.E.2d 204 (1986). 

Relief from pain is a legitimate aspect of 
the “relief” anticipated by future medical 
treatment under this section. Simon v. Triangle 
Materials, Inc., 106 N.C. App. 39, 415 S.E.2d 
105, cert. denied, 332 N.C. 347, 421 S.E.2d 154 
(1992). 

Relief from pain constituted “relief” as that 
term was used in this section prior to 1991 
amendment. Radica v. Carolina Mills, 113 N.C. 
App. 440, 439 S.E.2d 185 (1994). 

The phrase “lessen the period of disabil- 
ity,” as used in this section means “lessen the 
period of time of diminution in earnings.” 
Peeler v. State Hwy. Comm’n, 48 N.C. App. 1, 
269 S.E.2d 153 (1980), aff’d, 302 N.C. 1838, 273 
S.E.2d 705 (1981). 

Treatment to Prevent Further Decline. 
— As a result of the 1973 amendment to this 
section, employers must provide treatments 
reasonably required more than 10 weeks after 
an injury to prevent an employee’s health from 
further declining. Little v. Penn Ventilator Co., 
317 N.C. 206, 345 S.E.2d 204 (1986). 

Pre-existing Condition. — Where a North 
Carolina Industrial Commission finding that 
plaintiff’s worsening lumbar spine condition 
was directly related to his original back condi- 
tion and not caused by a work related accident 
was supported by competent evidence, the 
Commission did not err in denying plaintiff’s 
claim for additional compensation and medical 
treatment. Pittman v. Thomas & Howard, 122 
N.C. App. 124, 468 S.E.2d 283 (1996). 

Additional Medical Treatment to Lessen 
Period of Disability. — The provision of this 
section that the employer should be liable for 
additional medical treatment to effect a cure or 
give relief is limited by the provision of this 
section to cases in which such additional med- 
ical treatment would tend to lessen the period 
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of the employee’s disability, and the discretion- 
ary power to award such additional medical 
treatment is also subject to this limitation; nor 
may liability for medical attention be extended 
upon the ground that public policy demands 
that the care of a permanently disabled em- 
ployee should not be cast upon the State, the 
extent of liability under the act being definitely 
prescribed by its provisions. Millwood vy. 
Firestone Cotton Mills, 215 N.C. 519, 2 S.E.2d 
560 (1939), superseded by Dereby v. Pitt 
County Fire Marshall, 318 N.C. 192, 347 S.H.2d 
814 (1986) (decided under prior laws). 

The provision of this section that the em- 
ployer should be liable for medical and nursing 
services for such time as such services will tend 
to lessen the period of disability does not pre- 
clude such payments when the disability is 
permanent, provided such services will tend to 
lessen the degree of disability. Ashley v. Rent- 
A-Car Co., 271 N.C. 76, 155 S.E.2d 755 (1967) 
(decided under prior laws). 

Future expenses incurred to monitor an 
employee’s medical condition are reason- 
ably required to give relief if there is a substan- 
tial risk that the employee’s condition may take 
a turn for the worse. Little v. Penn Ventilator 
Co., 317 N.C. 206, 345 S.E.2d 204 (1986). 

Future Medical Expenses for Procedure 
to Relieve Pain. — Defendants were required 
to pay for plaintiff’s back surgery and related 
medical expenses as long as the surgery would 
give plaintiff relief, regardless of whether such 
surgery would lessen the period of disability or 
effect a cure for his injury, where, plaintiff 
contended the surgery would relieve a substan- 
tial portion of the pain he was suffering. Simon 
v. Triangle Materials, Inc., 106 N.C. App. 39, 
415 §.E.2d 105, cert. denied, 332 N.C. 347, 421 
S.E.2d 154 (1992). 

Permanently Disabled Employee Enti- 
tled to Medical Expenses for Life. — In a 
workers’ compensation case, there was no merit 
to defendant’s argument that medical expenses 
should be compensated only to the extent they 
would tend to lessen the period of disability, 
since, if a plaintiff is found to be totally and 
permanently disabled, he will be entitled to 
medical expenses for life, dating from the time 
he became totally disabled, subject only to the 
requirements of G.S. 97-29 that the expenses 
be “reasonable and necessary.” Smith v. Ameri- 
can & Efird Mills, 51 N.C. App. 480, 277 S.E.2d 
83, cert. denied and appeal dismissed, 304 N.C. 
197, 285 S.E:2d 101 (1981), aff'd, 305 N.C. 507, 
290 S.H.2d 634 (1982). 

Life Care Plan Costs. — The Industrial 
Commission did not have authority to order the 
employer to pay for every item and service 
mentioned in a life care plan prepared by an 
expert, where the plan was prepared by an 
expert appointed by the Commission for an 
employee who had been rendered a paraplegic 
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in a compensable workplace injury, but the plan 
included costs for items that the law would not 
require the defendant to pay, and the expert 
testified that she prepared the plan without 
regard to what medical benefits the defendant 
would be required by law to provide the plain- 
tiff. Timmons vy. North Carolina DOT, 130 N.C. 
App. 745, 504 S.E.2d 567 (1998), reaff’d on 
recons., 132 N.C. App. 377, 511 S.E:2d 659 
(1999), rev'd on other grounds, 351 N.C. 177, 
522 8.H.2d 62 (1999). 

Incurable Injury. — Plaintiff suffered a 
head injury and developed dementia praecox, 
which physicians pronounced incurable. She 
required constant medical attention. The order 
requiring defendant to continue treatment was 
reversed. While the plaintiff might be made 
more comfortable by further treatment, the 
evidence showed that the period of disability 
would not be lessened. But see § 97-29 
Millwood v. Firestone Cotton Mills, 215 N.C. 
519, 2 S.E.2d 560 (1939), superseded by Dereby 
v. Pitt County Fire Marshall, 318 N.C. 192, 347 
S.E.2d 814 (1986). 

Handicapped Accessible Housing. — An 
employer’s duty to provide other treatment or 
care is sufficiently broad to include the duty to 
provide handicapped accessible housing. 
Timmons v. North Carolina DOT, 123 N.C. App. 
456, 473 S.E.2d 356 (1996), aff’d, 346 N.C. 178, 
484°S.E.2d 551 (1997). 

Reasonableness is determined by whether 
the surgery is of serious magnitude and risk, 
and whether the surgery involves much pain 
and suffering and is of uncertain benefit. Wat- 
kins v. City of Asheville, 99 N.C. App. 302, 392 
S.E.2d 754 (1990). 

Award of Expenses for Medical Treat- 
ment Held Appropriate. — North Carolina 
Industrial Commission’s finding that a claim- 
ant’s compensable post-traumatic stress disor- 
der aggravated his diabetes, thereby obliging 
the employer to pay for his diabetes treatment, 
was supported by the evidence; the Commis- 
sion was entitled to find the testimony of the 
claimant’s treating physicians more credible 
than that of the employer’s experts. Lewis v. 
N.C. Dep’t of Corr., — N.C. App. —, 606 5.E.2d 
199, 2004 N.C. App. LEXIS 2385 (2004). 

Award of Future Medical Expenses Ap- 
propriate. — The Industrial Commission’s 
award of future medical expenses was appro- 
priate, where four physicians testified that 
worker suffered from ongoing psychological dis- 
orders caused by her electrical shock injury, 
that these disorders in turn decreased her 
ability to use her right hand, and that plaintiff 
suffered a mild cognitive impairment. Cooke v. 
P.H. Glatfelter/Ecusta, 130 N.C. App. 220, 502 
S.E.2d 419 (1998). 


I. REFUSAL TO ACCEPT TREATMENT. 


Refusal Defined. — “Refusal”, as used in 
this section, connotes a willful or intentional 
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act. Johnson v. Jones Group, Inc., 123 N.C. App. 
219, 472 S.E.2d 587 (1996). 

Findings Regarding Willingness to Co- 
operate. — Where full Commission focused 
only on defendants’ non-compliance and made 
no finding as to plaintiff’s own compliance, or 
lack thereof, the case had to be remanded for a 
determination of whether plaintiff affirma- 
tively established her present willingness to 
cooperate with her employer’s offers of medical 
treatment and rehabilitative services with her 
authorized physician. Scurlock v. Durham 
County Gen. Hosp., 186 N.C. App. 144, 523 
S.E.2d 439, 1999 N.C. App. LEXIS 1299 (1999). 

For case upholding Commission’s deci- 
sion that the back surgery recommended 
by plaintiff’s physician had a high probabil- 
ity of significantly reducing the period of plain- 
tiff’s disability and would be sought by a simi- 
larly situated reasonable man, and_ that 
required plaintiff to undergo that surgery or 
lose his right to compensation, see Watkins v. 
City of Asheville, 99 N.C. App. 302, 392 S.E.2d 
754 (1990). 

The failure of the employer to seek relief 
from the Commission precludes the em- 
ployer from raising the refusal to submit to an 
operation in opposition to the employee’s claim 
for compensation. Crawley v. Southern Devices, 
Ince 3 NG rApp. 254922975, H. 209325) C1976), 
cert. denied, 292 N.C. 467, 234 S.E.2d 2 (1977). 

Brain Damaged Worker Incapable of Re- 
fusal. — Where the injury to the worker in- 
cluded brain damage to the extent that he 
became incapable of cooperating with rehabili- 
tation efforts, the policy of liberality of the 
Workers’ Compensation Act in favor of that 
injured worker precluded denial of benefits 
based upon his failure to accept, as opposed to 
willful refusal of, treatment. Johnson v. Jones 
Group, Inc., 123 N.C. App. 219, 472 S.E.2d 587 
Gi996)): 

Reasonableness of a refusal to accept 
treatment by an employee is measured by 
whether a reasonable person who is motivated 
to improve his health would accept the prof- 
fered treatment. Johnson v. Jones Group, Inc., 
IZ3 NC. Apps 21954725. 2d 587 (1996); 

Reasonable Person Standard. — In cases 
where the ability of a claimant to make rational 
decisions regarding his welfare is at issue, the 
commission must make findings regarding the 
claimant’s ability to act as a “reasonable per- 
son” in weighing medical options and making 
treatment decisions before denying benefits 
based on his refusal of treatment. Johnson v. 
Jones Group, Inc., 123 N.C. App. 219, 472 
SH 2deo8 #1996): 

Attorney Involvement Does Not Consti- 
tute Refusal to Cooperate. — A letter from 
the claimant’s attorney to her rehabilitation 
specialist requesting that the specialist contact 
the attorney directly did not constitute refusal 
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to cooperate with rehabilitation procedure, 
where there was no evidence that the claimant 
had refused any rehabilitative procedure or- 
dered by the Industrial Commission. Deskins v. 
Ithaca Indus., Inc., 1381 N.C. App. 826, 509 
S.E.2d 232 (1998). 

Proof of Compliance with Treatment. — 
An unverified application and written motion, 
otherwise unsupported by the record, are not 
competent evidence on which the Industrial 
Commission may base a finding that the claim- 
ant kept an appointment with the designated 
physician, which would then support an order 
reinstating claimant’s right to compensation. 
Matthews v. Charlotte-Mecklenburg Hosp. 
Auth., 1382 N.C. App. 11; 510 S:H.2d 388 (1999). 

Refusal to Undergo Surgery with Em- 
ployer-Selected Physician. — An employee 
was not justified in choosing to undergo surgery 
with her own physician where the employer 
had already accepted liability orally and in 
writing and was therefore entitled to direct the 
medical treatment, where she failed to request 
authorization from the Commission within a 
reasonable period of time, and where she did 
not have good cause to refuse the treatment by 
the employer’s physician. Kanipe v. Lane Up- 
holstery, 141 N.C. App. 620, 540 S.E.2d 785, 
2000 N.C. App. LEXIS 1302 (2000). 


IV. EMERGENCY. 


“Emergency” as Function of Circum- 
stances. — This section does not define an 
emergency. What may be an emergency under 
one set of circumstances may not qualify as 
such under another. Schofield v. Great Atl. & 
Pac. Tea Co., 43 N.C. App. 567, 259 S.E.2d 338 
(1979), vacated on other grounds, 299 N.C. 582, 
264 S.E.2d 56 (1980). 

Emergency Treatment. — Treatment re- 
ceived by a plaintiff employee in a workers’ 
compensation case could be of an emergency 
nature even though it extended over a 17- 
month period of time. Schofield v. Great Atl. & 
Pac. Tea Co., 43 N.C. App. 567, 259 S.E.2d 338 
(1979), vacated on other grounds, 299 N.C. 582, 
264 S.E.2d 56 (1980). 

“Failure to Provide Services.” — An em- 
ployee is justified under this section in seeking 
another physician in an emergency where the 
employer’s “failure to provide” medical services 
amounts merely to an inability to provide those 
services. Schofield v. Great Atl. & Pac. Tea Co., 
299 N.C. 582, 264 S.E.2d 56 (1980). 


V. SELECTION OF PHYSICIAN BY 
EMPLOYEE. 


Proviso Relates to Entire Section. — The 
proviso at the end of this section, relating to 
choice of personal physician, constitutes a pro- 
viso to the entire section, and not solely to the 
emergency provision. Schofield v. Great Atl. & 
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Pac. Tea Co., 299 N.C» 582)'264°S:E:2d*56 
(1980). 

Employee May Choose Physician Even 
in Absence of Emergency. — The proviso to 
this section, relating to choice of personal phy- 
sician, constitutes a proviso to the entire sec- 
tion, and not solely to the emergency provision. 
Construed in this light, the proviso clearly 
states that an injured employee has the right to 
procure, even in the absence of an emergency, a 
physician of his own choosing, subject to the 
approval of the Commission. Schofield v. Great 
Atl. & Pac. Tea Co., 299 N.C. 582, 264 S.E.2d 56 
(1980). 

Employer was required to pay medical ex- 
penses for treatment at a hospital of an injured 
employee with psychological disorders, where 
the employee without prior authorization ad- 
mitted himself to the hospital, as an emergency 
was not required and the hospitalization was 
necessary to treat the employee’s depression 
and suicidal feelings. Shoemaker v. Creative 
Builders, 150 N.C. App. 523, 563 S.E.2d 622, 
2002 N.C. App. LEXIS 588 (2002). 

There is no limitation on the number of 
physicians an employee may choose. — 
The only requirements are that each physician 
be approved by the Commission, and that treat- 
ment facilitate recovery and rehabilitation. Lu- 
cas v. Thomas Built Buses, Inc., 88 N.C. App. 
587, 364 S.E.2d 147 (1988). 


Same Terms Apply to Treatment 
Whether Chosen by Employee or Em- 
ployer. — Fairness requires that medical 


treatment provided by the employee’s own doc- 
tor be subject to the same limitations, terms 
and conditions as apply to medical treatment 
provided by the employer. Schofield v. Great 
Atl. & Pac. Tea Co., 299 N.C. 582, 264 S.E.2d 56 
(1980). 

Approval of Physician Chosen by Em- 
ployee. — An employee is required to obtain 
approval of the Commission within a reason- 
able time after he has selected a physician of 
his own choosing to assume _ treatment. 
Schofield v. Great Atl. & Pac. Tea Co., 299 N.C. 
582, 264 S.E.2d 56 (1980). 

Claimant must obtain Industrial Commis- 
sion approval for a physician selected by claim- 
ant, within a reasonable time after procuring 
the services of the physician, and if approval is 
sought within a reasonable time, if the commis- 
sion approves a plaintiff’s choice and if the 
treatment sought is to effectuate a cure or 
rehabilitation, then the employer has a statu- 
tory duty under this section to pay for the 
treatment. Forrest v. Pitt County Bd. of Educ., 
100 N.C. App. 119, 394 S.E.2d 659 (1990). 

The unambiguous language of this statute 
leaves the approval of a physician within the 
discretion of the Industrial Commission and 
the Commission’s determination may only be 
reversed upon a finding of a manifest abuse of 
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discretion. Franklin v. Broyhill Furn. Indus., 
123 N.C. App. 200, 472 S.E.2d 382 (1996). 

Pursuant to G.S. 97-2(18) and G.S. 97-25, an 
employee was entitled to payment of medical 
expenses for treatment to relieve substantial 
and continual back pain arising from an acci- 
dent where she fell and injured her back in the 
course of her employment, where the record 
reflected that she had obtained authorization 
from the Industrial Commission for such future 
treatment; however, there was no indication in 
the record of the necessary authorization in 
order to allow reimbursement for past medical 
treatments, and accordingly, an award ren- 
dered for that was vacated and further consid- 
eration had to be made on the issue of whether 
the proper authorization was obtained prior to 
such treatment or within a reasonable time 
thereafter. Whitfield v. Lab. Corp., 158 N.C. 
App. 341, 581 S.E.2d 778, 2003 N.C. App. 
LEXIS 1192 (2003). 

The treatment of the physician was autho- 
rized and the physician was permitted to testify 
before the Industrial Commission on the in- 
jured employee’s claim where: (1) employee 
moved for authorization to allow psychological 
treatment and to have a physician’s treatment 
approved by the North Carolina Industrial 
Commission within a reasonable time; (2) the 
employer’s carrier recommended but never ac- 
tually denied the request; and (3) the Industrial 
Commission denied request, but told the em- 
ployee that the employee could request a hear- 
ing on the matter if the employee continued to 
believe that psychological treatment was nec- 
essary. Terry v. PPG Indus., 156 N.C. App. 512, 
577 9.E.2d 326, 2003 N.C. App. LEXIS 199 
(2003), cert. denied, 357 N.C. 256, 583 S.E.2d 
290 (2003). 

Approval Must Be Within Reasonable 
Time and Not Necessarily Prior to Ser- 
vices. — The Industrial Commission does not 
have to preclude payments for a physician’s 
services solely because approval for those ser- 
vices was not previously requested; under this 
section, a plaintiff must only seek approval 
within a reasonable time not necessarily prior 
to the services or surgery rendered by the 
physician. Forrest v. Pitt County Bd. of Educ., 
100 N.C. App. 119, 394 S.E.2d 659 (1990). 

Unilateral Change of Physician Autho- 
rized. — The claimant’s unilateral decision to 
change treating physicians was authorized un- 
der this section, and thus, was not adequate to 
support a finding that she unjustifiably refused 
to cooperate with vocational rehabilitation, 
where she continued to suffer pain from carpal 
tunnel syndrome after being released to return 
to work by her previous physician. Deskins v. 
Ithaca Indus., Inc., 1381 N.C. App. 826, 509 
pee 20241998): 

Where an employee was released by the em- 
ployer’s authorized physician while the em- 
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ployee continued to suffer from back and leg 
pain, the North Carolina Industrial Commis- 
sion did not abuse its discretion in approving 
treatment subsequently provided by physicians 
chosen by the employee. Lakey v. U.S. Airways, 
155 N.C. App. 169, 573 S.E.2d 703, 2002 N.C. 
App. LEXIS 1596 (2002), cert. denied, 357 N.C. 
25175825. 202717 (2008) 

Failure to obtain approval for payments 
of medical expenses does not raise an es- 
toppel claim. Knight v. Cannon Mills Co., 82 
N.C. App. 453, 347 S.E.2d 832, cert. denied, 318 
N.C. 507, 349 S.E.2d 861 (1986). 

Findings Required to Support Approval 
of Claim for Treatment by Employee’s 
Physician. — Upon submission of a claim for 
approval for medical treatment rendered by the 
employee’s own physician, there must be find- 
ings based upon competent evidence that the 
treatment was “required to effect a cure or give 
relief,” or where additional time is involved, 
that it has “tendled] to lessen the period of 
disability.” There should also be findings that 
the condition treated is, or was, caused by, or 
was otherwise traceable to or related to the 
injury giving rise to the compensable claim. 
Schofield v. Great Atl. & Pac. Tea Co., 299 N.C. 
582, 264 S.E.2d 56 (1980). 

Since an employee who procures his own 
doctor must obtain approval by the Commis- 
sion within a reasonable time after such pro- 
curement, the Commission must make findings 
relative to whether such approval was sought 
within a reasonable time. Schofield v. Great Atl. 
Gm Pace leanGeo, 299.N-C.4532..264.5-HeZ2den6 
(1980). 

Implicit in determining whether the cost of 
emergency treatment is reasonable is a deter- 
mination of how long the emergency lasted. 
Before approving the cost of emergency treat- 
ment rendered by “a physician other than pro- 
vided by the employer,” the Industrial Commis- 
sion must make findings, based upon 
competent evidence, relative to the duration of 
the emergency. Schofield v. Great Atl. & Pac. 
Tea Co., 299 N.C. 582, 264 S.E.2d 56 (1980). 

The Industrial Commission must make ap- 
propriate findings relative to whether approval 
of an employee’s procurement of his or her own 
physician was sought within a reasonable time. 
Hudson v. Mastercraft Div., 86 N.C. App. 411, 
358 S.H.2d 134, cert. denied, 320 N.C. 792, 361 
StH 2d i937): 

The full Commission made insufficient find- 
ings to support its approval of employee's re- 
quest where employee waited three years to 
request authorization to use her own physician 
after she and the employer-approved physician 
discontinued their relationship. Scurlock v. 
Durham County Gen. Hosp., 1386 N.C. App. 144, 
p207o. 2d 439° 1999" N.C App: LEXIS™1299 
i932): 

Employer did not have the right to select or 
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limit an employee’s physicians or treatment 
where the self-employed employer and its in- 
surance administrator did not accept the em- 
ployee’s claim as compensable, but rather de- 
nied the alleged accident and injury; therefore, 
the North Carolina Industrial Commission did 
not err in not finding as a fact that the em- 
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treatment rendered by certain physicians and 
treatment centers was necessary to effect a 
cure, to give relief, or to lessen the employee’s 
period of disability. Craven v. VF Corp., — N.C. 
App. —, 606 S.E.2d 160, 2004 N.C. App. LEXIS 
2376 (2004), cert. denied, 359 N.C. 320, 611 
S.E.2d 172 (2005). 


ployee failed to offer evidence that the medical 


§ 97-25.1. Limitation of duration of medical compensa- 
tion. 


The right to medical compensation shall terminate two years after the 
employer’s last payment of medical or indemnity compensation unless, prior to 
the expiration of this period, either: (i) the employee files with the Commission 
an application for additional medical compensation which is thereafter ap- 
proved by the Commission, or (11) the Commission on its own motion orders 
additional medical compensation. If the Commission determines that there is 
a substantial risk of the necessity of future medical compensation, the 
Commission shall provide by order for payment of future necessary medical 


compensation. (1993 (Reg. Sess., 1994), c. 679, s. 2.5.) 


Legal Periodicals. — For survey, “The 
North Carolina Workers’ Compensation Act of 


CASE 


Claim Not Barred For Injury Prior to 
Ratification. — Where worker’s compensable 
back injury occurred prior to the ratification of 
G.S. 97-25.1, the worker was not barred from 
recovering benefits for new or additional medi- 
cal expenses for admittedly compensable in- 
jury, even if there had been no material change 
in the worker’s condition or in the available 
medical treatments. McAllister v. Wellman, 
Inc., 162 N.C. App. 146, 590 S.E.2d 311, 2004 
N.C. App. LEXIS 58 (2004). 

Illustrative Cases. — North Carolina In- 
dustrial Commission’s order that employer was 
obligated to pay “for all related medical ex- 
penses incurred” was overly broad because it 
did not set a time limit on payments. Johnson v. 
S. Tire Sales & Serv., 152 N.C. App. 323, 567 
S.E.2d 773, 2002 N.C. App. LEXIS 920 (2002), 
cert. denied, 356 N.C. 437, 572,5.H.2d 784 
(2002). 

Industrial commission wrongly declined to 


1994: A Step in the Direction of Restoring 
Balance,” see 73 N.C.L. Rev. 2502 (1995). 


NOTES 


leave a workers’ compensation claim open for 
future medical treatment pursuant to G.S. 97- 
25.1; the commission improperly placed the 
burden of proof on an employee to show that 
future treatment was related to an original 
injury. Taylor v. Bridgestone/Firestone, Inc., 
157 N.C. App. 453, 579 S.E.2d 413, 2003 N.C. 
App. LEXIS 737 (2003). 

Award providing that an employer and its 
insurer were required to pay medical benefits 
was not overly broad, despite the fact that it 
failed to delineate the two-year time limitation 
set forth in G.S. 97-25.1. Guerrero v. Brodie 
Contrs.,2lncs, 158 N.C pA pp.20 foe 4aceece 
346, 2003 N.C. App. LEXIS 1226 (2003). 

Cited in Pomeroy v. Tanner Masonry, 151 
N.C. App. 171, 565 S.E.2d 209, 2002 N.C. App. 
LEXIS 709 (2002); Devlin v. Apple Gold, Inc., 
153 N.C. App. 442, 570 S.H.2d 257, 2002 N.C. 
App. LEXIS 1187 (2002); Gordon v. City of 
Durham, 153 N.C. App. 782, 571 S.E.2d.46, 
2002 N.C. App. LEXIS 1257 (2002). 


§ 97-25.2. Managed care organizations. 


The requirements of G.S. 97-25 may be satisfied by contracting with a 
managed care organization. Notwithstanding any other provision of this 
Article, if an employer or carrier contracts with a managed care organization 
for medical services pursuant to this Article, those employees who are covered 
by the contract with the managed care organization shall receive medical 
services for a condition for which the employer has accepted liability or 
authorized treatment under this Article in the manner prescribed by the 
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contract and in accordance with the managed care organization’s certificate of 
authority; provided that the contract complies with rules adopted by the 
Commission, consistent with this Article, governing managed care organiza- 
tions. An employee must exhaust all dispute resolution procedures of a 
managed care organization before applying to the Commission for review of 
any issue related to medical services compensable under this Article. Once 
application to the Commission has been made, the employee shall be entitled 
to an examination by a duly qualified physician or surgeon in the same manner 
as provided by G.S. 97-27. 

If an employee’s medical services are provided through a managed care 
organization pursuant to this section, subject to the rules of the managed care 
organization, the employee shall select the attending physician from those 
physicians who are members of the managed care organization’s panel, and 
may subsequently change attending physicians once within the group of 
physicians who are members of the managed care organization’s panel without 
approval from the employer or insurer. Additional changes in the attending 
physician or any change to a physician or examination by a physician not a 
member of the insurer’s managed care organization’s panel shall only be made 
pursuant to the organization’s contract or upon reasonable grounds by order of 
the Commission. (1993 (Reg. Sess., 1994), c. 679, s. 2.1.) 


Legal Periodicals. — For survey, “The For comment, “Managed Care Organizations 
North Carolina Workers’ Compensation Act of | in North Carolina: Tort Liability Theories and 
1994: A Step in the Direction of Restoring Defenses,” see 23 N.C. Cent. L.J. 58 (1997). 
Balance,” see 73 N.C.L. Rev. 2502 (1995). 


§ 97-25.3. Preauthorization. 


(a) An insurer may require preauthorization for inpatient admission to a 
hospital, inpatient admission to a treatment center, and inpatient or outpa- 
tient surgery. The insurer’s preauthorization requirement must adhere to the 
following standards: 

(1) The insurer may require no more than 10 days advance notice of the 
inpatient admission or surgery. 

(2) The insurer must respond to a request for preauthorization within two 
business days of the request. 

(3) The insurer shall review the need for the inpatient admission or 
surgery and may require the employee to submit to an independent 
medical examination as provided in G.S. 97-27(a). This examination 
must be completed and the insurer must make its determination on 
the request for preauthorization within seven days of the date of the 
request unless this time is extended by the Commission for good 
cause. 

(4) The insurer shall document its review findings and determination in 
writing and shall provide a copy of the findings and determination to 
the employee and the employee’s attending physician, and, if apph- 
cable, to the hospital or treatment center. 

(5) The insurer shall authorize the inpatient admission or surgery when 
it requires the employee to submit to a medical examination as 
provided in G.S. 97-27(a) and the examining physician concurs with 
the original recommendation for the inpatient admission or surgery. 
The insurer shall also authorize the inpatient admission or surgery 
when the employee obtains a second opinion from a physician ap- 
proved by the insurer or the Commission, and the second physician 
concurs with the original recommendation for the inpatient admission 
or surgery. However, the insurer shall not be required by this 
subdivision to authorize the inpatient admission or surgery if it denies 
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liability under this Article for the particular medical condition for 
which the services are sought. 

(6) Except as provided in subsection (c) of this section, the insurer may 
reduce its reimbursement of the provider’s eligible charges under this 
Article by up to fifty percent (50%) if the insurer has notified the 
provider in writing of its preauthorization requirement and the 
provider failed to timely obtain preauthorization. The employee shall 
not be liable for the balance of the charges. 

(7) The insurer shall adhere to all other procedures for preauthorization 
prescribed by the Commission. 

(b) An insurer may not impose a preauthorization requirement for the 
following: 

(1) Emergency services; 

(2) Services rendered in the diagnosis or treatment of an injury or illness 
for which the insurer has not admitted liability or authorized pay- 
ment for treatment pursuant to this Article; and 

(3) Services rendered in the diagnosis and treatment of a specific medical 
condition for which the insurer has not admitted liability or autho- 
rized payment for treatment although the insurer admits the em- 
ployee has suffered a compensable injury or illness. 

(c) The Commission may, upon reasonable grounds, upon the request of the 
employee or provider, authorize treatment for which preauthorization is 
otherwise required by this section but was not obtained if the Commission 
determines that the treatment is or was reasonably required to effect a cure or 
give relief. 

(d) The Commission may adopt procedures governing the use of 
preauthorization requirements and expeditious review of preauthorization 
denials. 

(e) A managed care organization may impose preauthorization require- 
ments consistent with the provisions of Chapter 58 of the General Statutes. 

(f) A provider that refuses to treat an employee for other than an emergency 
medical condition because preauthorization has not been obtained shall be 
immune from liability in any civil action for the refusal to treat the employee 
because of lack of preauthorization. (1993 (Reg. Sess., 1994), c. 679, s. 2.2.) 


§ 97-25.4. Utilization guidelines for medical treatment. 


(a) The Commission may adopt utilization rules and guidelines, consistent 
with this Article, for medical care and medical rehabilitation services, other 
than those services provided by managed care organizations pursuant to G.S. 
97-25.2, including, but not limited to, necessary palliative care, physical 
therapy treatment, psychological therapy, chiropractic services, medical reha- 
bilitation services, and attendant care. The Commission’s rules and guidelines 
shall ensure that injured employees are provided the services and care 
intended by this Article and that medical costs are adequately contained. In 
developing the rules and guidelines, the Commission may consider, among 
other factors, the practice guidelines adopted by the boards and associations 
representing medical and rehabilitation professionals. 

(b) Palliative care rules or guidelines adopted by the Commission may 
require that the provider (i) supply to the employer a treatment plan, including 
a schedule of measurable objectives, a projected termination date for treat- 
ment, and an estimated cost of services, and (ii) obtain preauthorization from 
the employer, not inconsistent with the provisions of G.S. 97-25.3. (1993 (Reg. 
mess., 1994) c/ 679. s) 274} 
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Legal Periodicals. — For survey, “The 1994: A Step in the Direction of Restoring 
North Carolina Workers’ Compensation Act of | Balance,” see 73 N.C.L. Rev. 2502 (1995). 


§ 97-25.5. Utilization guidelines for vocational and other 
rehabilitation. 


The Commission may adopt utilization rules and guidelines, consistent with 
this Article, for vocational rehabilitation services and other types of rehabili- 
tation services. In developing the rules and guidelines, the Commission may 
consider, among other factors, the practice and treatment guidelines adopted 
by professional rehabilitation associations and organizations. (1993 (Reg. 
Sess., 1994), c. 679, s. 2.4.) 


Legal Periodicals. — For survey, “The 1994: A Step in the Direction of Restoring 
North Carolina Workers’ Compensation Act of | Balance,” see 73 N.C.L. Rev. 2502 (1995). 


§ 97-25.6. Reasonable access to medical information. 


Notwithstanding the provisions of G.S. 8-53, any law relating to the privacy 
of medical records or information, and the prohibition against ex parte 
communications at common law, an employer or insurer paying medical 
compensation to a provider rendering treatment under this Article may obtain 
records of the treatment without the express authorization of the employee. In 
addition, with written notice to the employee, the employer or insurer may 
obtain directly from a medical provider medical records of evaluation or 
treatment restricted to a current injury or current condition for which an 
employee is claiming compensation from that employer under this Article. 

Any medical records or reports, restricted to conditions related to the injury 
or illness for which the employee is seeking compensation, in the possession of 
the employee shall be furnished by the employee to the employer when 
requested in writing by the employer. 

An employer or insurer paying compensation for an admitted claim or 
paying without prejudice pursuant to G.S. 97-18(d) may communicate with an 
employee’s medical provider in writing, limited to specific questions promul- 
gated by the Commission, to determine, among other information, the diagno- 
sis for the employee’s condition, the reasonable and necessary treatment, the 
anticipated time that the employee will be out of work, the relationship, if any, 
of the employee’s condition to the employment, the restrictions from the 
condition, the kind of work for which the employee may be eligible, the 
anticipated time the employee will be restricted, and the permanent impair- 
ment, if any, as a result of the condition. When these questions are used, a copy 
of the written communication shall be provided to the employee at the same 
time and by the same means as the communication is provided to the provider. 

Other forms of communication with a medical provider may be authorized by 
(i) a valid written authorization voluntarily given and signed by the employee, 
(ii) by agreement of the parties, or (iii) by order of the Commission issued upon 
a showing that the information sought is necessary for the administration of 
the employee’s claim and is not otherwise reasonably obtainable under this 
section or through other provisions for discovery authorized by the Commis- 
sion’s rules. In adopting rules or authorizing employer communications with 
medical providers, the Commission shall protect the employee's right to a 
confidential physician-patient relationship while facilitating the release of 
information necessary to the administration of the employee's claim. 

Upon motion by an employee or provider from whom medical records or 
reports are sought or upon its own motion, for good cause shown, the 
Commission may make any order which justice requires to protect an employee 
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or other person from unreasonable annoyance, embarrassment, oppression, or 
undue burden or expense. (2005-448, s. 6.1.) 


Editor’s Note. — Session Laws 2005-448, s. 2005, and applicable to claims pending and 
10, made this section effective September 29, filed on or after that date. 


§ 97-26. Fees allowed for medical treatment; malpractice 
of physician. 


(a) Fee Schedule. — The Commission shall adopt a schedule of maximum 
fees for medical compensation, except as provided in subsection (b) of this 
section, and shall periodically review the schedule and make revisions pursu- 
ant to the provisions of this Article. 

The fees adopted by the Commission in its schedule shall be adequate to 
ensure that (i) injured workers are provided the standard of services and care 
intended by this Chapter, (ii) providers are reimbursed reasonable fees for 
providing these services, and (i11) medical costs are adequately contained. 

Prior to adoption of a fee schedule, the Commission shall publish notice of its 
intent to adopt the schedule in the North Carolina Register and hold a public 
hearing. The published notice shall include the location, date and time of the 
public hearing, the proposed effective date of the fee schedule, the period of 
time during which the Commission will receive written comments on the 
proposed schedule, and the person to whom comments and questions should be 
directed. In addition to publication in the North Carolina Register, the notice 
may be mailed to parties who have requested notice of the fee schedule 
hearing. The public hearing shall be held no earlier than 15 days after the 
publication of the notice. The Commission shall receive written comments for 
at least 30 days or until the date of the public hearing, whichever is later, after 
which the Commission may adopt the fee schedule. 

The Commission may consider any and all reimbursement systems and 
plans in establishing its fee schedule, including, but not limited to, the 
Teachers’ and State Employees’ Comprehensive Major Medical Plan (herein- 
after, “State Plan”), Blue Cross and Blue Shield, and any other private or 
governmental plans. The Commission may also consider any and all reim- 
bursement methodologies, including, but not limited to, the use of current 
procedural terminology (“CPT”) codes, diagnostic-related groupings (“DRGs”), 
per diem rates, capitated payments, and resource-based relative-value system 
(“RBRVS”) payments. The Commission may consider statewide fee averages, 
geographical and community variations in provider costs, and any other 
factors affecting provider costs. 

An appeal from a decision of the Commission establishing a fee schedule, by 
any party aggrieved thereby, shall be to the North Carolina Court of Appeals. 
The decision of the Commission shall be affirmed if supported by substantial 
evidence. For the purposes of the appeal, the Commission is a party. 

(b) Hospital Fees. — Each hospital subject to the provisions of this subsec- 
tion shall be reimbursed the amount provided for in this subsection unless it 
has agreed under contract with the insurer, managed care organization, 
employer (or other payor obligated to reimburse for inpatient hospital services 
rendered under this Chapter) to accept a different amount or reimbursement 
methodology. 

Except as otherwise provided herein, payment for medical treatment and 
services rendered to workers’ compensation patients by a hospital shall be a 
reasonable fee determined by the Commission. Effective September 16, 2001, 
through June 30, 2002, the fee shall be the following amount unless the 
Commission adopts a different fee schedule in accordance with the provisions 
of this section: 
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(1) For inpatient hospital services, the amount that the hospital would 
have received for those services as of June 30, 2001. The payment 
shall not be more than a maximum of one hundred percent (100%) of 
the hospital’s itemized charges as shown on the UB-92 claim form nor 
less than the minimum percentage for payment of inpatient DRG 
claims that was in effect as of June 30, 2001. 

(2) For outpatient hospital services and any other services that were 
reimbursed as a discount off of charges under the State Plan as of 
June 30, 2001, the amount calculated by the Commission as a 
percentage of the hospital charges for such services. The percentage 
applicable to each hospital shall be the percentage used by the 
Commission to determine outpatient rates for each hospital as of June 
BUm 2001. 

(3) For any other services, a reasonable fee as determined by the Indus- 
trial Commission. 

Notwithstanding any other provisions of law, the Commission’s determina- 
tion of payment rates under this subsection shall: 

(1) Comply with the procedures for adoption of a fee schedule established 
in G.S. 97-26(a); 

(2) Include publication of the proposed payment rate, and a summary of 
the data and calculations on which the rate is based at least 90 days 
before the proposed effective date; 

(3) Be subject to the declaratory ruling provisions of G.S. 150B-4; and 

(4) Be deemed to constitute a final permanent rule under Article 2A of 
Chapter 150B for purposes of judicial review under Article 4 of that 
Chapter. 

A hospital’s itemized charges on the UB-92 claim form for workers’ compen- 
sation services shall be the same as itemized charges for like services for all 
other payers. 

(c) Maximum Reimbursement for Providers Under Subsection (a). — Each 
health care provider subject to the provisions of subsection (a) of this section 
shall be reimbursed the amount specified under the fee schedule unless the 
provider has agreed under contract with the insurer or managed care organi- 
zation to accept a different amount or reimbursement methodology. In any 
instance in which neither the fee schedule nor a contractual fee applies, the 
maximum reimbursement to which a provider under subsection (a) is entitled 
under this Article is the usual, customary, and reasonable charge for the 
service or treatment rendered. In no event shall a provider under subsection 
(a) charge more than its usual fee for the service or treatment rendered. 

(d) Information to Commission. — Each health care provider seeking 
reimbursement for medical compensation under this Article shall provide the 
Commission information requested by the Commission for the development of 
fee schedules and the determination of appropriate reimbursement. 

(e) When Charges Submitted. — Health care providers shall submit charges 
to the insurer or managed care organization within 30 days of treatment, 
within 30 days after the end of the month during which multiple treatments 
were provided, or within such other reasonable period of time as allowed by the 
Commission. If an insurer or managed care organization disputes a portion of 
a health care provider’s bill, it shall pay the uncontested portion of the bill and 
shall resolve disputes regarding the balance of the charges in accordance with 
this Article or its contractual arrangement. 

(f) Repeating Diagnostic Tests. — A health care provider shall not authorize 
a diagnostic test previously conducted by another provider, unless the health 
care provider has reasonable grounds to believe a change in patient condition 
may have occurred or the quality of the prior test is doubted. The Commission 
may adopt rules establishing reasonable requirements for reports and records 
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to be made available to other health care providers to prevent unnecessary 
duplication of tests and examinations. A health care provider that violates this 
subsection shall not be reimbursed for the costs associated with administering 
or analyzing the test. 

(g) Direct Reimbursement. — The Commission may adopt rules to allow 
insurers and managed care organizations to review and reimburse charges for 
medical compensation without submitting the charges to the Commission for 
review and approval. 

(h) Malpractice. — The employer shall not be lable in damages for mal- 
practice by a physician or surgeon furnished by him pursuant to the provisions 
of this section, but the consequences of any such malpractice shall be deemed 
part of the injury resulting from the accident, and shall be compensated for as 
such. 

(i) Resolution of Dispute. — The employee or health care provider may 
apply to the Commission by motion or for a hearing to resolve any dispute 
regarding the payment of charges for medical compensation in accordance with 
this Article. (1929, c. 120, s. 26; 1955, c. 1026, s. 3; 1993 (Reg. Sess., 1994), c. 
679, s. 2.3; 1995 (Reg. Sess., 1996), c. 548, s. 1; 1997-145, s. 1; 2001-410, s. 3; 


2001-413, s. 8.2(a); 2005-448, s. 5.) 


Editor’s Note. — Session Laws 2001-253, s. 
2, as amended by Session Laws 2001-322, s. 3, 
and 2001-395, s. 9, provides: “Notwithstanding 
G.S. 97-26, payment for medical treatment and 
services rendered to workers’ compensation pa- 
tients by a hospital on or after July 1, 2001, and 
before September 15, 2001, shall be equal to the 
payment the hospital would have received for 
such treatment and services on June 30, 2001.” 

Effect of Amendments. — Session Laws 


2005-448, s. 5, effective September 29, 2005, 
and applicable to claims pending and filed on or 
after that date, added subsection (1). 

Legal Periodicals. — For note, “Houses and 
Wages: An Increase in Workers’ Compensation 
Recovery,” see 65 N.C.L. Rev. 1499 (1987). 

For survey, “The North Carolina Workers’ 
Compensation Act of 1994: A Step in the Direc- 
tion of Restoring Balance,” see 73 N.C.L. Rev. 
2502 (1995). 


CASE NOTES 


This section contains the correct mea- 
sure of employer liability for hospital 
charges. Charlotte-Mecklenburg Hosp. Auth. 
v. North Carolina Indus. Comm’n, 336 N.C. 
200, 443 S.E.2d 716 (1994). 

The legislature intended (1) that medical 
compensation, including hospital services pro- 
vided by the employer, ordered by the Indus- 
trial Commission, provided pursuant to emer- 
gencies, or chosen by the employee, subject to 
the approval of the Commission, be limited by 
the terms and conditions contained in G.S. 
97-25; (2) that such medical compensation be 
reasonably required to effect a cure or give 
relief or tend to lessen the period of disability; 
and (3) that the employer not be charged more 
than his employee would have been had the 
employee paid for the services. Charlotte-Meck- 
lenburg Hosp. Auth. v. North Carolina Indus. 
Comm’n, 336 N.C. 200, 443 S.E.2d 716 (1994). 

The legislature intended that the Industrial 
Commission’s authority under G.S. 97-25 be 
limited to review and approval of hospital 
charges to ensure, first, that the employer is 
charged only for those reasonably required ser- 
vices, and, second, that the employer is not 
charged more for such services than the pre- 


vailing charge for the same or similar hospital 
service in the same community. Charlotte- 
Mecklenburg Hosp. Auth. v. North Carolina 
Indus. Comm’n, 336 N.C. 200, 443 S.E.2d 716 
(1994). 

Employer’s Liability for Medical Ex- 
pense Not Preempted by Federal Law. — 
The obligation of an employer to pay claimant’s 
reasonable and necessary medical expenses, 
and the ability of health-care providers to ac- 
cept such payment, was not controlled or pre- 
empted by federal Medicaid statutes or regula- 
tions. Pearson v. C.P. Buckner Steel Erection 
Co., 348 N.C. 239, 498 S.E.2d 818 (1998). 

Determination of Payment Amount. — 
An employer who denied liability but was or- 
dered to pay medical expenses under the Work- 
ers’ Compensation Act was required to pay 
health-care providers the difference between 
the amount covered by Medicaid and the full 
amount authorized by the Commission’s fee 
schedule. Pearson v. C.P. Buckner Steel Erec- 
tion Co., 348 N.C. 239, 498 S.E.2d 818 (1998). 

Liability of Physician or Surgeon Is Not 
Affected by This Section. — The purpose of 
this section is to treat the consequences of 
malpractice by a physician or surgeon as part of 
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the consequences of the original injury as be- 
tween the employee and the employer, and so, 
the employer’s insurance carrier. Thus, the 
employee’s right to benefit under the act on 
account of the consequences of such malprac- 
tice does not depend upon the employer’s neg- 
ligence. Conversely, the employer’s liability for 
such consequences of malpractice by a physi- 
cian or surgeon is limited to those benefits 
provided under the act. It was not the purpose 
of this section to affect in any way the liability 
of the physician or surgeon. Bryant v. Dough- 
erty, 267 N.C. 545, 148 S.E.2d 548 (1966). 

This section relates to the right of the em- 
ployee to recover damages or benefits under the 
act from the employer, and so from the insur- 
ance carrier of the employer. It does not impose 
liability upon the physician or surgeon or re- 
lieve him thereof. Bryant v. Dougherty, 267 
N.C. 545, 148 S.E.2d 548 (1966); Bryant v. 
Dougherty, 270 N.C. 748, 155 S.E.2d 181 
(1967). 

Act Does Not Deprive Employee of Right 
of Action Against Physician or Surgeon. — 
The act does not deprive an employee of the 
right to maintain an action at common law for 
malpractice against the physician or surgeon 
selected by the employer to treat his injuries 
received in the course of his employment, when 
the physician is not a full-time employee of the 
employer. Bryant v. Dougherty, 267 N.C. 545, 
148 S.E.2d 548 (1966). 

Provided Physician Carries on Indepen- 
dent Practice. — Where a physician is carry- 
ing on an independent practice of medicine or 
surgery, he is not “conducting the business” of 
an industrial corporation merely because the 
manager of the plant sends to him, for exami- 
nation and treatment, those who, from time to 
time, sustain injuries in the plant. Under these 
circumstances, G.S. 97-9 does not deprive the 
employee of his common-law right to a physi- 
cian or surgeon who, in the course of such 
examination or treatment, is negligent and 
thereby aggravates the original injury. Bryant 
v. Dougherty, 267 N.C. 545, 148 S.E.2d 548 
(1966). 

Nor Confer Jurisdiction on Commission 
to Determine Such Action. — The act does 
not abrogate the employee’s common-law right 
of action against the attending physician or 
surgeon, and does not confer upon the Indus- 
trial Commission jurisdiction to hear and de- 
termine such action. Bryant v. Dougherty, 270 
N.C. 748, 155 S.E.2d 181 (1967). 

The act does not confer upon the Industrial 
Commission jurisdiction to hear and determine 
an action brought by an injured employee 
against a physician or surgeon to recover dam- 
ages for injury due to the negligence of the 
latter in the performance of his professional 
services to the employee. Bryant v. Dougherty, 
267 N.C. 545, 148 S.E.2d 548 (1966); Bryant v. 


ART. 1. WORKERS’ COMPENSATION ACT 


$97-26 


Dougherty, 270 N.C. 748, 155 S.E.2d 181 
(1967). 

Superior Court Has Jurisdiction of Mal- 
practice Action. — Since the act does not 
abrogate the employee’s common-law right of 
action against the attending physician or sur- 
geon and does not confer upon the Industrial 
Commission jurisdiction to hear and determine 
such action, the superior court has jurisdiction 
to do so. Bryant v. Dougherty, 267 N.C. 545, 148 
S.E.2d 548 (1966). 

Malpractice Not Grounds for Action 
Against Employer or Carrier. — The mal- 
practice of the physician or surgeon selected by 
the employer or carrier is not grounds for an 
independent action against the employer or the 
carrier, but is, as to them, one of the conse- 
quences of the original injury, and is to be 
compensated as such in accordance with the 
provision of the Workers’ Compensation Act. 
Hence, a cross-action for contribution on the 
theory that the carrier and the physician were 
joint tortfeasors would not lie. Bryant v. Dough- 
erty, 267 N.C. 545, 148 S.E.2d 548 (1966). 

Injury or suffering sustained by employee in 
consequence of malpractice of a physician or 
surgeon furnished by the employer or carrier is 
not ground for an independent action; under 
this section it is a constituent element of the 
employee’s injury, for which he is entitled to 
compensation. In such event, the employer and 
the carrier are primarily liable, and the ques- 
tion of secondary liability is eliminated. Hoover 
v. Globe Indem. Co., 202 N.C. 655, 163 S.E. 758 
Gg32)3 

The physician and carrier are not joint 
tortfeasors within the meaning of former G.S. 
1-240. Hoover v. Globe Indem. Co., 202 N.C. 
655, 163 S.E. 758 (1932), following Brown v. 
Southern, Ry, 202 N.C. 256, 162.5: 613 
i932). 

Approval of Bills Where Liability for 
Medical Care Is Voluntarily Incurred by 
Employer. — When liability for the medical 
care of an employee who has suffered an acci- 
dent is voluntarily incurred by the employer, 
the bills therefor must be approved by the 
Commission before the employer can demand 
reimbursement from its insurance carrier. In 
this manner, such expenditures are kept within 
the schedule of fees and charges adopted by the 
Commission. Biddix v. Rex Mills, Inc., 237 N.C. 
6607/5) S:6.2d.777 (1953): 

Applied in Godwin y. Swift & Co., 270 N.C. 
690,,155,5;E. 2d 157) (1967): 

Cited in Worley v. Pipes, 229 N.C. 465, 50 
S.E.2d 504 (1948); Matros v. Owen, 229 N.C. 
472. 50 ,S.E.2d 509 (1948); Hatchett vy: 
Hitchcock Corp., 240 N.C. 591, 83 S.E.2d 539 
(1954); Bass v. Mecklenburg County, 258 N.C. 
226, 128 S.E.2d 570 (1962); Knight v. Cannon 
Mills Co., 82 N.C. App. 458, 347 S.E.2d 832 
(1986); Palmer v. Jackson, 157 N.C. App. 6285, 
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579 S.E.2d 901, 2003 N.C. App. LEXIS 930 
(2003). 


§ 97-26.1. Fees for medical records and reports; expert 
witnesses. 


The Commission may establish maximum fees for the following when 
related to a claim under this Article: (i) the searching, handling, copying, and 
mailing of medical records, (1i) the preparation of medical reports and 
narratives, and (iii) the presentation of expert testimony in a Commission 
proceeding. (1993 (Reg. Sess., 1994), c. 679, s. 5.6.) 


§ 97-27. Medical examination; facts not privileged; refusal 
to be examined suspends compensation; au- 


topsy. 


(a) After an injury, and so long as he claims compensation, the employee, if 
so requested by his employer or ordered by the Industrial Commission, shall, 
subject to the provisions of subsection (b), submit himself to examination, at 
reasonable times and places, by a duly qualified physician or surgeon desig- 
nated and paid by the employer or the Industrial Commission. The employee 
shall have the right to have present at such examination any duly qualified 
physician or surgeon provided and paid by him. Notwithstanding the provi- 
sions of G.S. 8-53, no fact communicated to or otherwise learned by any 
physician or surgeon or hospital or hospital employee who may have attended 
or examined the employee, or who may have been present at any examination, 
shall be privileged in any workers’ compensation case with respect to a claim 
pending for hearing before the Industrial Commission. If the employee refuses 
to submit himself to or in any way obstructs such examination requested by 
and provided for by the employer, his right to compensation and his right to 
take or prosecute any proceedings under this Article shall be suspended until 
such refusal or objection ceases, and no compensation shall at any time be 
payable for the period of obstruction, unless in the opinion of the Industrial 
Commission the circumstances justify the refusal or obstruction. The em- 
ployer, or the Industrial Commission, shall have the right in any case of death 
to require an autopsy at the expense of the party requesting the same. 

(b) In those cases arising under this Article in which there is a question as 
to the percentage of permanent disability suffered by an employee, if any 
employee, required to submit to a physical examination under the provisions of 
subsection (a) is dissatisfied with such examination or the report thereof, he 
shall be entitled to have another examination by a duly qualified physician or 
surgeon licensed and practicing in North Carolina or by a duly qualified 
physician or surgeon licensed to practice in South Carolina, Georgia, Virginia 
and Tennessee provided said nonresident physician or surgeon shall have been 
approved by the North Carolina Industrial Commission and his name placed 
on the Commission’s list of approved nonresident physicians and surgeons, 
designated by him and paid by the employer or the Industrial Commission in 
the same manner as physicians designated by the employer or the Industrial 
Commission are paid. Provided, however, that all travel expenses incurred in 
obtaining said examination shall be paid by said employee. The employer shall 
have the right to have present at such examination a duly qualified physician 
or surgeon provided and paid by him. No fact communicated to or otherwise 
learned by any physician or surgeon who may have attended or examined the 
employee, or who may have been present at any examination, shall be 
privileged, either in hearings provided for by this Article or any action at law. 
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elo 2 Ole cmmh2 Os tii; ab95 ONG) 73291969) .c. 135; 19 73Nc 5201S O23 1977, co Ms 


1991, c. 636, s. 3.) 


Cross References. — As to application of 
this section to certain state law-enforcement 
officers, see G.S. 143-166.15. 

Editor’s Note. — Session Laws 2001-410, s. 
3, purported to amend subsection (b) of this 
section but was corrected to amend G.S. 96- 


CASE 


The language of this section is manda- 
tory as to the employee. The employee 
“shall” submit himself to an examination if it is 
requested by his employer or ordered by the 
Industrial Commission. The language of this 
section, however, imposes no mandatory obliga- 
tion on the Industrial Commission to order an 
examination. Taylor v. M.L. Hatcher Pick-Up & 
Delivery Serv., 45 N.C. App. 682, 263 S.E.2d 
788, cert. denied, 300 N.C. 379, 267 S.E.2d 684 
(1980). 

Commission Approval of Request for Ex- 
amination Is Discretionary. — When an 
employer requests the Commission to order an 
employee to submit to an examination, whether 
the Commission grants or denies the employ- 
er’s request is within the discretion of the 
Commission. Taylor v. M.L. Hatcher Pick-Up & 
Delivery Serv., 45 N.C. App. 682, 263 S.E.2d 
788, cert. denied, 300 N.C. 379, 267 S.E.2d 684 
(1980). 

Refusal to Undergo Diagnostic Tests. — 
Under subsection (a) of this section, employee 
was required to undergo the diagnostic tests 
requested by the physician designated by his 
employer or, in the alternative, request the 
Commission to find such test to be not reason- 
able, in which case the Commission would be 
required to decide the matter. Where he did 
neither, but simply unilaterally refused the 
tests, employee would not be entitled to com- 
pensation until that time when he submitted to 
further examination by the physician. Hooks v. 
Eastway Mills, Inc., 74 N.C. App. 432, 328 
S.E.2d 602, rev’d on other grounds, 314 N.C. 
697000 5-.20°898, (1985). 

The Workers’ Compensation Statute does not 
compel the employer, nor the Industrial Com- 
mission, to rely upon one source of medical 
information, that provided by the injured plain- 
tiff. The statute specifically suspends an in- 
jured employee’s right to compensation should 
he or she refuse to submit to examination by a 
physician designated and paid for by the em- 
ployer. Blankley v. White Swan Uniform Rent- 
Alemio7s NO. App. 701, 421 9.20 6031992), 
cert. denied, 333 N.C. 461, 427 S.E.2d 618 
(1993). 

Refusal to Undergo Surgery with Em- 


26(b) by Session Laws 2001-413, s. 8.2(a). 
Legal Periodicals. — For comment on re- 
lease of medical records by North Carolina 
hospitals, see 7 N.C. Cent. L.J. 299 (1976). 
For article, “Primary Issues in Compensation 
Litigation,” see 17 Campbell L. Rev. 443 (1995). 


NOTES 


ployer-Selected Physician. — An employee 
was not justified in choosing to undergo surgery 
with her own physician where the employer 
had already accepted liability orally and in 
writing and was therefore entitled to direct the 
medical treatment, where she failed to request 
authorization from the Commission within a 
reasonable period of time, and where she did 
not have good cause to refuse the treatment by 
the employer’s physician. Kanipe v. Lane Up- 
holstery, 141 N.C. App. 620, 540 S.E.2d 785, 
2000 N.C. App. LEXIS 1302 (2000). 

Remand Where Findings Fail to Deter- 
mine Justification for Refusal. — Where the 
findings of fact of the Industrial Commission 
fail to determine whether the circumstances 
justified the plaintiff's refusal to submit to 
medical procedures, the case must be re- 
manded to the Industrial Commission for de- 
termination of whether the plaintiff’s refusal to 
undergo the procedures was reasonable under 
the circumstances. Hooks v. Fastway Mills, Inc. 
& Affiliates, $314. N:C..657,,335 S:B.2de893 
(1985). 

Analysis of Blood Taken from Body After 
Death. — The percentage of alcohol in the 
bloodstream of a deceased employee, deter- 
mined by chemical analysis of a sample of blood 
taken from his body shortly after death, was 
competent evidence on the question of intoxica- 
tion. Osborne v. Colonial Ice Co., 249 N.C. 387, 
106 S.E.2d 573 (1959). 

Autopsy after Burial. — One month after 
deceased’s burial, defendant requested that the 
body be disinterred and a postmortem exami- 
nation be made to determine the cause of his 
death. It was held that plaintiff's consent was 
rightfully refused. There is a distinction be- 
tween the right to have an autopsy before and 
after burial. The latter will not be granted 
except in cases of extreme emergency. Cabe v. 
Parker-Graham-Sexton, Inc., 202 N.C. 176, 162 
SZ 2ou1 932), 

The Commission erred by admitting the 
deposition testimony of plaintiff’s sur- 
geon in light of the non-consensual ex parte 
contact between defendant and plaintiff’s sur- 
geon. Salaam v. North Carolina DOT, 122 N.C. 
App. 83, 468 S.E.2d 536 (1996), review denied, 
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345 N.C. 494, 480 S.E.2d 51 (1997). 

Applied in Clark v. Burlington Indus., 49 
N.C. App. 269, 271 S.E.2d 101 (1980). 

Cited in Keel v. H & V, Inc., 107 N.C. App. 
536, 421 S.E.2d 362 (1992); Martin v. Piedmont 
Asphalt & Paving Co., 113 N.C. App. 121, 437 
S.E.2d 696 (1993); Timmons v. North Carolina 
DOT, 130 N.C. App. 745, 504 S.E.2d 567 (1998), 
reaff'd on recons., 1382 N.C. App. 377, 511 
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S.E.2d 659 (1999), rev'd on other grounds, 351 
N.C. 177, 522 S.E.2d 62 (1999); Jenkins’ v. 
Public Serv. Co. of N.C., 184 N.C. App. 405, 518 
S.E.2d 6, 1999 N.C. App. LEXIS 805 (1999), 
cert. granted, 351 N.C. 106, 541 S.E.2d 147 
(1999); Skillin v. Magna Corporation/Greene’s 
Tree Serv., Inc., 152 N.C. App. 41, 566 S.E.2d 
717, 2002 N.C. App. LEXIS 877 (2002). 


§ 97-28. Seven-day waiting period; exceptions. 


No compensation, as defined in G.S. 97-2(11), shall be allowed for the first 
seven calendar days of disability resulting from an injury, except the benefits 
provided for in G.S. 97-25. Provided however, that in the case the injury results 
in disability of more than 21 days, the compensation shall be allowed from the 
date of the disability. Nothing in this section shall prevent an employer from 
allowing an employee to use paid sick leave, vacation or annual leave, or 
disability benefits provided directly by the employer during the first seven 
calendar days of disability.<1.929) cc: 120, s) 281983, c/ 599; 198 Teco genow 


CASE NOTES 


The Commission’s failure to make suffi- 
cient findings to support its denial of a seam- 
stress’s claim, based on her refusal to see an 
authorized physician under this section or be- 
cause she was not due any compensation for the 
first seven days of her injury under G.S. 97-28, 
resulted in remand. Kanipe v. Lane Upholstery, 
141 N.C. App. 620, 540 S.E.2d 785, 2000 N.C. 


Cited in Branham v. Denny Roll & Panel Co., 
223 N.C. 233, 25 S.E.2d 865 (1943); Tucker v. 
Lowdermilk, 233 N.C. 185, 63 S.E.2d 109 
(1951); Kanipe v. Lane Upholstery, 151 N.C. 
App. 478, 566 S.E.2d 167, 2002 N.C. App. 
LEXIS 755 (2002), cert. denied, 356 N.C. 303; 
570 S.E.2d 724 (2002), cert. dismissed, 356 N.C. 
303, (5:70 S.Hi2d 725 (2002). 


App. LEXIS 1302 (2000). 


§ 97-29. Compensation rates for total incapacity. 


Except as hereinafter otherwise provided, where the incapacity for work 
resulting from the injury is total, the employer shall pay or cause to be paid, as 
hereinafter provided, to the injured employee during such total disability a 
weekly compensation equal to sixty-six and two-thirds percent (6628%) of his 
average weekly wages, but not more than the amount established annually to 
be effective October 1 as provided herein, nor less than thirty dollars ($30.00) 
per week. 

In cases of total and permanent disability, compensation, including medical 
compensation, shall be paid for by the employer during the lifetime of the 
injured employee. If death results from the injury then the employer shall pay 
compensation in accordance with the provisions of G.S. 97-38. 

The weekly compensation payment for members of the North Carolina 
national guard and the North Carolina State Defense Militia shall be the 
maximum amount established annually in accordance with the last paragraph 
of this section per week as fixed herein. The weekly compensation payment for 
deputy sheriffs, or those acting in the capacity of deputy sheriffs, who serve 
upon a fee basis, shall be thirty dollars ($30.00) a week as fixed herein. 

An officer or member of the State Highway Patrol shall not be awarded any 
weekly compensation under the provisions of this section for the first two years 
of any incapacity resulting from an injury by accident arising out of and in the 
course of the performance by him of his official duties if, during such 
incapacity, he continues to be an officer or member of the State Highway 
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Patrol, but he shall be awarded any other benefits to which he may be entitled 
under the provisions of this Article. 

Notwithstanding any other provision of this Article, on July 1 of each year, 
a maximum weekly benefit amount shall be computed. The amount of this 
maximum weekly benefit shall be derived by obtaining the average weekly 
insured wage in accordance with G.S. 96-8(22), by multiplying such average 
weekly insured wage by 1.10, and by rounding such figure to its nearest 
multiple of two dollars ($2.00), and this said maximum weekly benefit shall be 
applicable to all injuries and claims arising on and after January 1 following 
such computation. Such maximum weekly benefit shall apply to all provisions 
of this Chapter and shall be adjusted July 1 and effective January 1 of each 
year as herein provided. (1929, c. 120, s. 29; 1939, c. 277, s. 1; 1943, c. 502, s. 
pemeo4s G12, s. 2: 1945, c 766; 1947, c 823; 19497 ¢. 1017; 1951) c. 70,s. I; 
memes tc 19, 6.2; 1955, c. LOJ6.5, 0.195 /.-c. 121 75,1903, c 604 
meio gec ct. s. | 1969 ¢c 143s. 1; 197 loeG. 281s. 1;.¢,321,)s, 1 lofoec. 
Moen ioca(59,s. 1. c,.1103, 5.1: ¢. 1308, ssi 1, 2; 19'75,.c. 284, 8.4; 1979, ¢. 244: 
eden Gis 62 C43 10;,S.4l;,¢,42\,.8, 3ece0210842)¢4920, 6) 1 lO387 cui 29, 


s. 6; 1991, c. 703, s. 4; 1999-456, s. 33(d).) 


Cross References. — As to certain state 
law-enforcement officers, see G.S. 143-166.16. 
Legal Periodicals. — For a discussion of 


this section, see 8 N.C.L. Rev. 427 (1930). 

For comment on the 1943 amendments, see 
21 N.C.L. Rev. 384 (1943). 

As to the 1949 amendment, see 27 N.C.L. 
Rev. 495 (1949). 

For a discussion of the increase in allowable 
recovery by the 1951 amendment, see 29 N.C.L. 
Rev. 428 (1951). 

For note on average weekly wage and combi- 
nation of wages, see 44 N.C.L. Rev. 1177 (1966). 

For survey of 1978 administrative law, see 57 
N.C.L. Rev. 831 (1979). 

For note discussing the use of age, education, 


CASE 


I. In General. 
II. Permanent and Total Disability. 
III. Maximum Weekly Benefit. 


I. IN GENERAL. 


Legislative Intent. — The legislature’s ex- 
pansion of this section in 1973 reflects an 
obvious intent to address the plight of a worker 
who suffers an injury permanently abrogating 
his earning ability. Whitley v. Columbia Lum- 
ber Mfg. Co., 318 N.C. 89, 348 S.E.2d 336 
(1986). 

This section is not constitutionally in- 
firm; its application bears a rational relation- 
ship to a legitimate state interest. Clark v. 
Sanger Clinic, PA., 142 N.C. App. 350, 542 
S.E.2d 668, 2001 N.C. App. LEXIS 97, cert. 
denied, 353 N.C. 450, 548 S.E.2d 524 (2001). 

The North Carolina Industrial Commis- 
sion is the sole judge of the weight and 
credibility of the evidence in an industrial 


and work experience in determining disability 
in workers’ compensation cases, see 15 Wake 
Forest L. Rev. 570 (1979). 

For survey of 1980 tort law, see 59 N.C.L. 
Rev. 1239 (1981). 

For comment on Morrison v. Burlington In- 
dus., 304 N.C. 1, 282 S.E.2d 458 (1981), see 4 
Campbell L. Rev. 107 (1981). 

For survey of 1981 administrative law, see 60 
N.C.L. Rev. 1165 (1982). 

For survey, “Vernon v. Stephen L. Mabe 
Builders: The Requirements of Fairness in Set- 
tlement Agreements Under the North Carolina 
Workers’ Compensation Act,” see 73 N.C.L. Rev. 
ZaZ20K 1995): 


NOTES 


injury matter. Hensley v. Indus. Maint. Over- 
flow, 166 N.C. App. 418, 601 S.E.2d 893, 2004 
N.C. App. LEXIS 1729 (2004), cert. denied, 359 
N.C. 631, 6138 S.E.2d 690 (2005), cert. dis- 
missed, 359 N.C. 631, — S.E.2d — (2005). 
Findings Must Support Award and Com- 
mission, Not Court of Appeals, Must Make 
Findings. — While the Court of Appeals was 
correct that no finding of fact supported the 
Industrial Commission’s conclusion that plain- 
tiff was totally disabled under this section be- 
cause his business was not “employment” and 
his earnings were not “wages,” the Court of 
Appeals erred when it usurped the Commis- 
sion’s fact-finding role and determined that 
plaintiff’s management skills were marketable 
in the labor market and that plaintiff was 
“actively involved in the personal management 
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of [his] business.” Lanning v. Fieldcrest-Can- 
non, Inc., 352 N.C. 98, 530 S.E.2d 54, 2000 N.C. 
LEXIS 434 (2000). 

Judicial Review. — If there is competent 
evidence to support the North Carolina Indus- 
trial Commission’s findings of fact, those find- 
ings must stand, even if there is evidence to the 
contrary and a reviewing court must affirm an 
opinion and award. Hensley v. Indus. Maint. 
Overflow, 166 N.C. App. 413, 601 S.E.2d 893, 
2004 N.C. App. LEXIS 1729 (2004), cert. de- 
nied, 359 N.C. 631, 613 S.E.2d 690 (2005), cert. 
dismissed, 359 N.C. 631, — S.E.2d — (2005). 

Cost-effectiveness is not the sole goal of 
the Workers’ Compensation Act. Grantham 
v. Cherry Hosp., 98 N.C. App. 34, 389 S.E.2d 
822, cert. denied, 327 N.C. 138, 394 S.E.2d 454 
CLg90) 

For discussion of the two lines of case 
law relating to the concept of Maximum 
Medical Improvement and its applicability 
to G.S. 97-29, 97-30 and 97-31, see Effingham v. 
Kroger Co., 149 N.C. App. 105, 561 S.E.2d 287, 
2002 N.C. App. LEXIS 141 (2002). 

Concept of Maximum Medical Improve- 
ment Is Not Applicable to § 97-29 or § 97- 
30. — While G.S. 97-31 contemplates a “healing 
period” followed by a statutory period of time 
corresponding to the specific physical injury, 
and allows an employee to receive scheduled 
benefits for a specific physical impairment only 
once “the healing period” ends, neither G.S. 
97-29 nor G.S. 97-30 contemplates a framework 
similar to that established by G.S. 97-31. Under 
G.S. 97-29 or G.S. 97-30, an employee may 
receive compensation once the employee has 
established a total or partial loss of wage- 
earning capacity, and the employee may receive 
such compensation for as long as the loss of 
wage-earning capacity continues, for a maxi- 
mum of 300 weeks in cases of partial loss of 
wage-earning capacity. Hence, the primary sig- 
nificance of the concept of Maximum Medical 
Improvement (MMI) is to delineate a crucial 
point in time only within the context of a claim 
for scheduled benefits under G.S. 97-31; the 
concept of MMI does not have any direct bear- 
ing upon an employee’s right to continue to 
receive temporary disability benefits once the 
employee has established a loss of wage-earn- 
ing capacity pursuant to G.S. 97-29 or GS. 
97-30. Knight v. Wal-Mart Stores, Inc., 149 N.C. 
App. 1, 562 S.E.2d 434, 2002 N.C. App. LEXIS 
140 (2002), cert. denied, 355 N.C. 749, 565 
5. 2dsiGG7 (2002) nrati di aa TN © 644057 
S.E.2d 620 (2003). 

Maximum Medical Improvement as Pre- 
requisite to Permanent Disability. — An 
employee may seek a determination of her 
entitlement to permanent disability under G.S. 
97-29, 97-30, or 97-31 only after reaching max- 
imum medical improvement. Effingham v. 
Kroger Co., 149 N.C. App. 105, 561 S.E.2d 287, 
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2002 N.C. App. LEXIS 141 (2002). 

This section and § 97-30 are mutually 
exclusive. A claimant cannot simultaneously 
be both totally and partially incapacitated. 
Carothers v. Ti-Caro, 83 N.C. App. 301, 350 
S.E.2d 95 (1986). 

When an employee suffers a diminution of 
the power or capacity to earn, he or she is 
entitled to benefits under G.S. 97-30; when the 
power or capacity to earn is totally obliterated, 
he or she is entitled to benefits under this 
section. Gupton v. Builders Transp., 320 N.C. 
8811350, Saad 67411987): 

Award of benefits by the North Carolina 
Industrial Commission was remanded to allow 
an employer and its insurer a credit for an 
award of permanent partial disability because 
an employee was unable to recover simulta- 
neous benefits under G.S. 97-29 or G.S. 97-30 
and G.S. 97-31. Guerrero v. Brodie Contrs., 
Inc., 158 N.C. App. 678, 582 S.E.2d 346, 2003 
N.C. App. LEXIS 1226 (2003). 

Construction with § 97-31. — This section 
should be construed in pari materia with G.S. 
97-31, allowing compensation for the loss of 
members, and so construed it is held that 
where an employee has suffered an injury to his 
hand arising out of and in the course of his 
employment, and the injury causes him total 
temporary disability in the course of its heal- 
ing, and renders it necessary to amputate cer- 
tain parts of certain fingers of the hand, he is 
entitled to receive compensation under this 
section for total temporary disability, and in 
addition thereto compensation for the loss of 
the parts of his fingers under G.S. 97-31, there 
being no provision in the act that the latter 
should preclude the former, compensation for 
the latter to begin upon expiration of the com- 
pensation for the former. Rice v. Denny Roll & 
Panel Cos. 199. N.C. 154. 154) Sik. 69-1920): 
Whitley v. Columbia Lumber Mfg. Co., 78 N.C. 
App. 217, 336 S.E.2d 642 (1985). 

Same — Award Under This Section More 
Favorable. — In many instances, an award 
under this section better fulfills the policy of the 
Workers’ Compensation Act than an award un- 
der G.S. 97-31, because it is a more favorable 
remedy and is more directly related to compen- 
sating inability to work. West v. Bladenboro 
Cotton Mills, Inc., 62 N.C. App. 267, 302 S.E.2d 
645 (1983). 

Same — Award When All Injuries Not 
Covered Under § 97-31. — When all of a 
worker’s injuries are not covered by the sched- 
ule contained in G.S. 97-31 and the worker’s 
earning capacity has been totally and perma- 
nently impaired, he is entitled to an award for 
permanent and total disability under the pro- 
visions of this section. Jones v. Murdoch Center, 
74 N.C. App. 128, 327 S.E.2d 294 (1985). 

Where all of a worker’s injuries are compens- 
able under G.S. 97-31, the compensation pro- 
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vided for under that section is in heu of all 
other compensation. When, however, an em- 
ployee cannot be fully compensated under G.S. 
97-31 and is permanently incapacitated, he or 
she is entitled to compensation under this sec- 
tion for total incapacity or under G.S. 97-30 for 
partial incapacity. Kendrick v. City of Greens- 
boro, 80 N.C. App. 183, 341 S.E.2d 122, cert. 
denied, 317 N.C. 335, 346 S.E.2d 500 (1986). 

An employee who suffers an injury scheduled 
in G.S. 97-31 may recover compensation under 
this section instead of G.S. 97-31 if he is totally 
and permanently disabled. Whitley v. Columbia 
Lumber Mfg. Co., 318 N.C. 89, 348 8.E.2d 336 
(1986). 

When all of an employee’s injuries are in- 
cluded in the schedule set out in G.S. 97-31, the 
employee’s entitlement to compensation is ex- 
clusively under that section. However, if an 
employee receives an injury which is compens- 
able and the injury causes him to become so 
emotionally disturbed that he is unable to 
work, he is entitled to compensation for total 
incapacity under this section. Hill v. Hanes 
Corp., 79 N.C. App. 67, 339 S.E.2d 1 (1986), 
aff’d in part, rev’d in part, 319 N.C. 167, 353 
PB 22 (AOS 1): 

An employee may be compensated for both a 
scheduled compensable injury under G.S. 97-31 
and total incapacity for work under this section 
when the total incapacity is caused by a psychi- 
atric disorder brought on by the scheduled 
injury. Hill v. Hanes Corp., 319 N.C. 167, 353 
S.E.2d 392 (1987). 

If a claimant is totally and permanently 
disabled within the meaning of this section, 
then he is not limited to a recovery under the 
schedule of compensation of G.S. 97-31. Mitch- 
ell v. Fieldcrest Mills, Inc., 84 N.C. App. 661, 
353 S.E.2d 638 (1987). 

Where claimant is totally disabled as a result 
of injuries not included in G.S. 97-31 schedule, 
claimant is entitled to an award for total dis- 
ability under this section. Weaver v. Swedish 
Imports Maintenance, Inc., 319 N.C. 2438, 354 
5.H.2d°477 (1987). 

Same — Award When § 97-31 Covers All 
Injuries. — When all of a worker’s injuries are 
included in the schedule set out in G.S. 97-31 
his compensation is limited to that provided for 
in the statutory schedule without regard to his 
ability or inability to earn wages. Jones v. 
Murdoch Center, 74 N.C. App. 128, 327 S.E.2d 
294 (1985). 

Same — Disablement Presumed Under 
§ 97-31. — In all cases in which compensation 
is sought under this section or G.S. 97-30, total 
or partial disablement must be shown; how- 
ever, if compensation is sought in the alterna- 
tive under G.S. 97-31, disablement is presumed 
from the injury and compensation is accord- 
ingly based on the schedule. Grant v. Burling- 
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ton Indus., Inc., 77 N.C. App. 241, 335 S.E.2d 
32% (1985): 

Same — Illustrative Cases. — Plaintiff, 
who suffered a fall causing a permanent partial 
impairment to his back of 20% and whom the 
Commission found unable to work at his previ- 
ous job as a nurse or at any other employment, 
was totally and permanently disabled and was 
entitled to recover under this section, and was 
not limited to recovery under G.S. 97-31. Taylor 
v. Margaret R. Pardee Mem. Hosp., 83 N.C. 
App. 385, 350 S.E.2d 148 (1986), cert. denied, 
SION Cn4i0 354 Sih 2d 291080): 

The “in lieu of” clause in § 97-31 does 
not prevent a worker who qualifies from 
recovering lifetime benefits under this 
section. Whitley v. Columbia Lumber Mfg. Co., 
318 N.C. 89, 348 S.E.2d 336 (1986), overruling 
Perry v. Hibriten Furn. Co., 296 N.C. 88, 249 
S.H:2d 397 (1978): 

The interpretation of Perry v. Hibriten Furn. 
Cos-296 N: C788, 249 S.Bi2d 397 (1978). that 
when all of a plaintiff’s disability resulting 
from an injury is covered by G.S. 97-31, an 
employee is entitled to no compensation for 
permanent total disability, was overruled in 
Whitley v. Columbia Lumber Mfg. Co., 318 N.C. 
89, 348 S.E.2d 336 (1986), which held that the 
“in lieu of” clause of G.S. 97-31 does not prevent 
a worker who qualifies from recovering lifetime 
benefits under this section. Harrington v. Pait 
Logging Company/Georgia Pac., 86 N.C. App. 
77, 356 S.E.2d 365 (1987). 

This section is an alternate source of compen- 
sation for an employee who suffers an injury 
which is also included under the schedule un- 
der G.S. 97-31; the injured worker is allowed to 
select the more favorable remedy, but he or she 
cannot recover compensation under both sec- 
tions, because G.S. 97-31 is “in lieu of all other 
compensation.” Harrington v. Pait Logging 
Company/Georgia Pac., 86 N.C. App. 77, 356 
S.E.2d 365 (1987); McKenzie v. McCarter Elec. 
Co., 86 N.C. App. 619, 359 S.E.2d 249 (1987). 

Often an award under this section, and by 
implication G.S. 97-30, better fulfills the policy 
of the Workers’ Compensation Act than an 
award under G.S. 97-31(24). Strickland v. Bur- 
lington Indus., Inc., 87 N.C. App. 507, 361 
S.E.2d 394 (1987). 

Right to Elect Coverage Under This Sec- 
tion. — Even if all injuries are covered under 
G.S. 97-31, the scheduled injury section, an 
employee may nevertheless elect to claim under 
this section if this section is more favorable, but 
he may not recover under both sections. Hill v. 
Hanes Corp., 319 N.C. 167, 353 S.E.2d 392 
(1987). 

Additional Recovery for Concurrent 
Symptoms Not Available. — Where an em- 
ployee has received compensation for a brain 
injury under the total disability provisions of 
this section, additional recovery is not available 
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for concurrent symptoms caused by that injury. 
Dishmond v. International Paper Co., 132 N.C. 
Appi576,.512,S.ke2d F7GI999): 

The Industrial Commission is required 
to conduct a full investigation and a deter- 
mination that a Form 26 compensation agree- 
ment is fair and just, in order to assure that the 
settlement is in accord with the intent and 
purpose of the Workers’ Compensation Act that 
an injured employee receive the disability ben- 
efits to which he is entitled, and, particularly, 
that an employee qualifying for disability com- 
pensation under both this section and G.S. 
97-31 have the benefit of the more favorable 
remedy. Vernon v. Steven L. Mabe Bldrs., 336 
N.C. 425, 444 S.E.2d 191 (1994). 

Failure of Commission to Determine 
Fairness of Agreement. — Where plaintiff 
may have been entitled to permanent total 
disability benefits under this section, as well as 
permanent partial disability benefits under 
G.S. 97-31, but under this section plaintiff 
would receive such benefits for as long as he 
remained totally disabled rather than 45 
weeks, and claims employee assumed, rather 
than determined, that plaintiff was knowledge- 
able about workers’ compensation benefits and 
his rights, in approving the Form 26 compen- 
sation agreement between plaintiff and defen- 
dants, the Industrial Commission did not, as 
the statute requires, act in a judicial capacity to 
determine the fairness of the agreement. Ver- 
non v. Steven L. Mabe Bldrs., 336 N.C. 425, 444 
S.E.2d 191 (1994). 

Worker May Select More Favorable 
Remedy. — This section is an alternative 
source of compensation for an employee who 
suffers an injury which is also included in the 
schedule, and the worker may select the more 
favorable remedy. Wilder v. Barbour Boat 
Works, 84 N.C. App. 188, 352 S.E.2d 690 (1987). 

This section and G.S. 97-31 are alternate 
sources of compensation for an employee who 
suffers a disabling injury which is also included 
as a scheduled injury. The injured worker is 
allowed to select the more favorable remedy, 
but he cannot recover compensation under both 
sections. Cockman v. PPG Indus., 84 N.C. App. 
101, 351 S.E.2d 771 (1987); Dishmond v. Inter- 
national Paper Co., 1382 N.C. App: 576, 512 
S.E.2d 771 (1999). 

Commission Erred by Not Assessing 
Most Munificent Remedy. — The Industrial 
Commission erred when it awarded permanent 
disability compensation solely for plaintiff’s 
scheduled hand injury under G.S. 97-31 with- 
out assessing whether this section or G.S. 97-30 
would provide him a more munificent remedy. 
McLean v. Eaton Corp., 125 N.C. App. 391, 481 
S.E.2d 289 (1997). 

Version of Statute in Effect for Deter- 
mining Compensation. — Plaintiff, who be- 
came partially disabled in 1973 and was com- 
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pensated pursuant to the laws in effect at that 
time, was entitled to compensation for total 
disability (arising out of the same injury) under 
the laws in effect in 1981, when he became 
totally disabled. Peace v. J.P. Stevens Co., 95 
N.C. App. 129, 381 S.E.2d 798 (1989). 

Payment of Employee’s Consumer Debts 
as Rehabilitative Service Not Authorized. 
— The Workers’ Compensation Act does not 
authorize the Commission to order an employer 
to pay an employee’s common consumer debts 
as a rehabilitative service. Grantham v. Cherry 
Hosp., 98 N.C. App. 34, 389 S.E.2d 822 (1990). 

It is not a reasonable interpretation of the 
Workers’ Compensation Act to classify the pay- 
ment of consumer debt as a rehabilitative ser- 
vice. Grantham v. Cherry Hosp., 98 N.C. App. 
34, 389 S.E.2d 822 (1990). 

Where an employee is properly deter- 
mined to be totally and permanently dis- 
abled under this section, § 97-32 has no 
application. Peoples v. Cone Mills Corp., 316 
N.C. 426, 342 S.E.2d 798 (1986). 

Inability to Obtain Future Employment. 
— Where an employee’s effort to obtain employ- 
ment would be futile because of age, inexperi- 
ence, lack of education or other preexisting 
factors, the employee should not be precluded 
from compensation for failing to engage in the 
meaningless exercise of seeking a job which 
does not exist. Lackey v. R.L. Stowe Mills, Inc., 
106 N.C. App. 658, 418 S.E.2d 517, cert. denied, 
332 N.C. 345, 421 S.E.2d 150 (1992). 

This section is not subject to the limita- 
tion imposed by the proviso of § 97-37. 
Inman v. Meares, 247 N.C. 661, 101 S.E.2d 692 
(1958). 

Self-Employment. — Questions regarding 
whether a claimant’s self-employment involves 
marketable skills and whether a claimant’s 
active involvement in the day-to-day operation 
of a business are questions of fact. Hensley v. 
Indus. Maint. Overflow, 166 N.C. App. 413, 601 
S.E.2d 893, 2004 N.C. App. LEXIS 1729 (2004), 
cert. denied, 359 N.C. 631, 613 S.E.2d 690 
(2005), cert. dismissed, 359 N.C. 631, — S.E.2d 
— (2005). 

Where an employee filed a claim for total 
temporary disability under this section and 
thereafter recovered from his disabling injury 
and returned to his employment and was fa- 
tally injured in a compensable accident uncon- 
nected with the prior claim, the claim for dis- 
ability did not come within the proviso of G.S. 
97-37 and the right to payments accrued at the 
time of the employee’s death had vested and 
survived to his personal representative. Inman 
v. Meares, 247 N.C. 661, 101 S.E.2d 692 (1958). 

Termination Date of Temporary Total 
Disability Benefits Not Required. — This 
section does not require a finding nor a conclu- 
sion regarding the termination date of tempo- 
rary total disability benefits. Such a require- 
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ment would be illogical since a case of 
temporary total disability is one in which the 
duration of the disability is uncertain. Kennedy 
v. Duke Univ. Medical Center, 101 N.C. App. 24, 
398 S.E.2d 677 (1990). 

Claimant Unable to Earn Wages in Any 
Job for Which Qualified Was Totally, Not 
Partially, Disabled. — The Commission erred 
as a matter of law by awarding claimant com- 
pensation for partial disability when it found as 
fact that plaintiff was incapable of earning 
wages in any employment for which plaintiff 
was qualified. Based on the Commission’s find- 
ings, plaintiff was totally disabled within the 
meaning of this section. Carothers v. Ti-Caro, 
83 N.C. App. 301, 350 S.E.2d 95 (1986). 

Accrued Unpaid Compensation Is Asset 
of Deceased Worker’s Estate. — Compensa- 
tion which accrues under this section during 
the lifetime of an injured worker, but is unpaid 
at his death, becomes an asset of his estate. 
McCulloch v. Catawba College, 266 N.C. 513, 
146 S.E.2d 467 (1966). 

Disability, as used in the act, means impair- 
ment of wage earning capacity rather than 
physical impairment. Priddy v. Blue Bird Cab 
Co., 9 N.C. App. 291, 176 S.E.2d 26 (1970). 

A person may be wholly incapable of working 
and earning wages even though her ability to 
carry out normal life functions has not been 
wholly destroyed and even though she has not 
lost 100 percent use of her nervous system. 
Little v. Anson County Schools Food Serv., 295 
N.C. 527, 246 S.E.2d 743 (1978). 

In order to support a conclusion of disability, 
the Industrial Commission must find that after 
the injury, the plaintiff was incapable of earn- 
ing the same wages he or she earned before the 
injury in the same or any other employment 
and that the plaintiff’s incapacity to earn was 
caused or significantly contributed to by the 
injury. Harrington v. Pait Logging Company/ 
Georgia Pac., 86 N.C. App. 77, 356 S.E.2d 365 
(1987); Strickland v. Burlington Indus., Inc., 86 
N.C. App. 598, 359 S.E.2d 19, modified and 
aff’d on rehearing, 87 N.C. App. 507, 361 S.E.2d 
394 (1987). 

In order to prove disability the burden 
is on the employee to show that he is unable 
to earn the same wages he had earned before 
the injury, either in the same employment or in 
other employment. The employee may meet 
this burden in one of four ways: (1) the produc- 
tion of medical evidence that he is physically or 
mentally, as a consequence of the work related 
injury, incapable of work in any employment; 
(2) the production of evidence that he is capable 
of some work, but that he has, after a reason- 
able effort on his part, been unsuccessful in his 
effort to obtain employment; (3) the production 
of evidence that he is capable of some work but 
that it would be futile because of preexisting 
conditions, i.e., age, inexperience, lack of edu- 
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cation, to seek other employment; or (4) the 
production of evidence that he has obtained 
other employment at a wage less than that 
earned prior to the injury. Russell v. Lowes 
Prod. Distrib., 108 N.C. App. 762, 425 S.E.2d 
454 (1993). 

Agreement Affects Consequent Burden 
of Proof. — The Commission erred in conclud- 
ing that as a matter of law because defendants 
had the burden of proof to present evidence 
sufficient to rebut a presumption of continued 
total disability raised by Form 21 agreement, 
and defendants had not met that burden, plain- 
tiff was entitled to a continuing presumption of 
total disability; plaintiff employee’s later Form 
26 agreement with its specific duration super- 
seded the earlier Form 21 agreement which 
covered her total disability for an indefinite 
period, and consequently, she had the burden of 
rebutting the existing presumption of partial 
disability through the presentation of evidence 
supporting total disability. Dancy v. Abbott 
Labs., 139 N.C. App. 553, 534 S.E.2d 601, 2000 
N.C. App. LEXIS 982 (2000), review dismissed, 
353 N.C. 370 (2001), aff'd, 353 N.C. 446, 545 
S.E.2d 211 (2001). 

The relevant inquiry under this section 
is not whether all or some persons with plain- 
tiff’s degree of injury are capable of working 
and earning wages, but whether plaintiff her- 
self has such capacity. Little v. Anson County 
Schools Food Serv., 295 N.C. 527, 246 S.E.2d 
743 (1978); Allen v. Standard Mineral Co., 71 
N.C. App. 597, 322 S.E.2d 644 (1984), cert. 
denied, 313 N.C. 327, 329 S.E.2d 384 (1985). 

If preexisting conditions such as the employ- 
ee’s age, education and work experience are 
such that an injury causes the employee a 
greater degree of incapacity for work than the 
same injury would cause some other person, 
the employee must be compensated for the 
actual incapacity he or she suffers, and not for 
the degree of disability which would be suffered 
by someone who is younger or who possesses 
superior education or work experience. Peoples 
v. Cone Mills Corp., 316 N.C. 426, 342 S.E.2d 
798 (1986). 

Under the traditional four-way classifi- 
cation of disabilities, a total disability under 
this section must be either permanent or tem- 
porary. Gamble v. Borden, Inc., 45 N.C. App. 
506, 263 S.E.2d 280, cert. denied, 300 N.C. 372, 
267 S.E.2d 675 (1980). 

Occupational Disease Is Not Compens- 
able Until It Causes Incapacity to Work. — 
An occupational disease does not become com- 
pensable under this section (relating to total 
incapacity) or G.S. 97-30 (relating to partial 
incapacity) until it causes incapacity for work. 
This incapacity is the basic “loss” for which the 
worker receives compensation. Caulder v. Mills, 
314 N.C. 70, 331 S.E.2d 646 (1985). 

In determining the extent of a particu- 
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lar employee’s capacity for work, the Com- 
mission may consider such factors as the indi- 
vidual’s degree of pain and the individual’s age, 
education and work experience. Niple_ v. 
Seawell Realty & Indus. Co., 88 N.C. App. 136, 
362 S.E.2d 572 (1987). 

Fact that plaintiff can perform seden- 
tary work does not in itself preclude the 
Commission from making an award for 
total disability if it finds upon supporting evi- 
dence that plaintiff, because of other preexist- 
ing limitations, is not qualified to perform the 
kind of sedentary jobs that might be available 
in the marketplace. Peoples v. Cone Mills Corp., 
316 N.C. 426, 342 S.E.2d 798 (1986). 

Where occupational lung disease inca- 
pacitates an employee from all but seden- 
tary employment, and because of the employ- 
ee’s age, limited education or work experience 
no sedentary employment for which the em- 
ployee is qualified exists, the employee is enti- 
tled to compensation for total disability. Peo- 
ples v. Cone Mills Corp., 316 N.C. 426, 342 
S.E.2d 798 (1986). 

Disability Related to Asbestosis. — The 
claimant could not recover compensation for 
total or partial incapacity to earn wages, both of 
which require a showing of disablement, where 
his prior award of 104-weeks’ compensation for 
asbestosis did not establish his disablement, 
but he was entitled to compensation for perma- 
nent injury to his lungs. Davis v. Weyerhaeuser 
Co., 182 N.C. App. 771, 514 S.Hi2d 91 (1999). 

When an injury to the back causes re- 
ferred pain to the extremities of the body 
and this pain impairs the use of the extremi- 
ties, then the award of workers’ compensation 
must take into account such impairment. Har- 
mon v. Public Serv. of N.C., Inc., 81 N.C. App. 
482, 344 S.E.2d 285, cert. denied, 318 N.C. 415, 
349 S.E.2d 595 (1986). 

When an injury to the back causes referred 
pain to the extremities of the body, and this 
pain impairs the use of the extremities, then 
the award of workers’ compensation must take 
into account such impairment; furthermore, a 
disabled plaintiff suffering from “chronic back 
and leg pain” as a result of a work-related 
injury to the back cannot be fully compensated 
under G.S. 97-31(23) and is entitled to compen- 
sation under this section. Therefore, the Indus- 
trial Commission’s failure to make findings as 
to disability to the plaintiff’s legs caused by the 
arachnoiditis was error and required a remand 
to the Commission for appropriate findings. 
McKenzie v. McCarter Elec. Co., 86 N.C. App. 
619, 359 S.E.2d 249 (1987). 

Remand for Findings as to Other Em- 
ployment for Which Qualified. — Where the 
Commission found that plaintiff had chronic 
obstructive pulmonary disease caused in part 
by her exposure to respirable cotton dust dur- 
ing her employment, but that her impairment 
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was not sufficient to render plaintiff incapable 
of performing types of employment which did 
not require very strenuous activity or exposure 
to cotton dust, but the Commission’s findings 
did not address evidence that due to plaintiff’s 
education, age and experience she was proba- 
bly not capable of earning wages in any employ- 
ment which did not require substantial physi- 
cal exertion, the case was remanded for 
appropriate findings and conclusions of plain- 
tiff’s capacity to earn wages in employment for 
which she might be qualified. Webb v. Pauline 
Knitting Indus., 78 N.C. App. 184, 336 S.H.2d 
645 (1985). 

Remand for Findings as to Wage Earn- 
ing Capacity. — Where plaintiff suffered a 
permanent disability to her lungs, the Indus- 
trial Commission committed error in compen- 
sating her under G.S. 97-31, but failing to 
consider or make findings of fact as to whether 
her disability affected her wage earning capac- 
ity under either this section, or G.S. 97-30, as 
this prevented plaintiff from electing to recover 
under either this section or G.S. 97-30, if she 
was so entitled. Strickland v. Burlington In- 
dus., Inc., 87 N.C. App. 507, 361 S.E.2d 394 
(1987). 

Presumption of Duration of Disability. 
— The Supreme Court has held that “if an 
award is made, payable during disability, and 
there is a presumption that disability lasts 
until the employee returns to work, there is 
likewise a presumption that disability ended 
when the employee returned to work.” Tucker v. 
Lowdermilk, 233 N.C. 185, 63 S.E.2d 109 
(L951): 

Wheelchair Accessible Residence. — The 
employer’s obligation to furnish “other treat- 
ment or care” may include the duty to furnish 
alternate, wheelchair accessible housing. 
Derebery v. Pitt County Fire Marshall, 318 
NiGio192,134755-H. 201814, 1986), 

Evidence that plaintiff’s present rented home 
had not been modified to accommodate his 
wheelchair, that the owners would not permit 
such modification, and that plaintiff could not 
enter the bathroom or kitchen and thus could 
not use the bath or toilet facilities or prepare 
meals for himself supported the Commission’s 
finding of fact that plaintiff’s present residence 
was not satisfactory and its award for wheel- 
chair accessible housing. Derebery v. Pitt 
County Fire Marshall, 318 N.C. 192, 347 S.E.2d 
814 (1986). 

Handicapped Accessible Housing. — An 
employer’s duty to provide other treatment or 
care is sufficiently broad to include the duty to 
provide handicapped accessible housing. 
Timmons v. North Carolina DOT, 123 N.C. App. 
456, 473 S.E.2d 356 (1996), aff’d, 346 N.C. 1738, 
484 S.E.2d 551 (1997). 

Specially Equipped Van. — Neither the 
phrase “other treatment or care” nor the term 
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“rehabilitative services’ in this section can rea- 
sonably be interpreted to include a specially 
equipped van. McDonald v. Brunswick Elec. 
Membership Corp., 77 N.C. App. 753, 336 
S.E.2d 407 (1985), affirming the Commission’s 
opinion and award, however, to the extent that 
it required defendants to reimburse plaintiff for 
the cost of special adaptive equipment in his 
specially equipped van. 

Psychological injuries are compensable, 
if at all, under this section or G.S. 97-31 and 
wage-earning capacity is critical to the assess- 
ment of a plaintiff’s entitlement to benefits 
under these sections. McLean v. Eaton Corp., 
125 N.C. App. 391, 481 S.E.2d 289 (1997). 

Evidence Held Sufficient to Show That 
Injurious Exposure Occurred During 
Course of Employment. — Where the record 
disclosed that plaintiff did not continue earning 
wages after 1969, her unsuccessful attempts to 
work during the years 1969 to 1980, when 
considered in conjunction with the medical ev- 
idence, merely demonstrated her total incapac- 
ity to earn wages; thus the commission’s deter- 
mination that plaintiff’s last injurious exposure 
to the hazards of her occupational disease oc- 
curred while she was employed in 1968, and its 
order that employer and its carrier in 1968 pay 
her an award under the provisions of this 
section in effect on October 1, 1968, would be 
affirmed. Gregory v. Sadie Cotton Mills, Inc., 90 
N.C. App. 433, 368 S.E.2d 650, cert. denied, 322 
N.C. 835, 871 S:E.2d.277 (1988). 

Testimony of two doctors and a vocational 
rehabilitation counselor was amply competent 
to support the Commission’s finding that em- 
ployee had no capacity to earn wages in either 
the same or any other employment up to the 
date of a hearing before a deputy commissioner. 
Kennedy v. Duke Univ. Medical Center, 101 
N.C. App. 24, 398 S.E.2d 677 (1990). 

Employee Bore Burden of Rebutting 
Presumption That She Was Temporarily 
Partially Disabled. — The plaintiff bore the 
burden of proving total disability at the hearing 
before the Commission where—after entering 
into a Form 21 agreement which did not specif- 
ically note the type of disability for which 
plaintiff was being compensated but in which 
the weekly compensation rate was fixed at a 
level equivalent to the amount payable for total 
disability under this section—she entered a 
Form 26 agreement which created the pre- 
sumption that plaintiff was temporarily par- 
tially disabled, and not totally disabled. Saun- 
ders v. Edenton Ob/Gyn Ctr., 352 N.C. 136, 530 
S.E.2d 62, 2000 N.C. LEXIS 439 (2000). 

Burden of Proof. — A claimant who asserts 
that he is entitled to compensation under this 
section has the burden of proving that he is, as 
a result of the injury arising out of and in the 
course of his employment, totally unable to 
earn wages which in the same or any other 
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employment. Burwell v. Winn-Dixie Raleigh, 
Inc., 114 N.C. App. 69, 441 S.E.2d 145 (1994). 

Industrial Commission’s findings that an em- 
ployee had not unjustifiably refused suitable 
employment, after having received temporary 
disability benefits due to a slip and fall during 
her employment, was supported by the evi- 
dence which indicated that she had called in 
sick daily, as directed by her supervisor; accord- 
ingly, her discharge a week later for her failure 
to report to work was not credible as a refusal 
to work and the Commission’s award of con- 
tinuing benefits was upheld due to the failure of 
the employer to meet its burden pursuant to 
G.S. 97-29 and 97-30. Whitfield v. Lab. Corp., 
158 N.C. App. 341, 581 S.E.2d 778, 2003 N.C. 
App. LEXIS 1192 (2003). 

Defendants Held Not Entitled to Credit 
for Scheduled Award. — Where temporary 
total disability payments for stress-induced de- 
pression resulting from injury were to begin 
approximately six months after the final pay- 
ment on the scheduled award for permanent 
partial disability, the defendants would not be 
given credit on the compensation awarded for 
temporary total disability for compensation 
previously awarded under G.S. 97-31(15). Hill 
y. Hanes Corp., 79 N.C. App. 67, 339 S.E.2d 1 
(1986), aff'd in part, rev’d in part, 319 N.C. 167, 
B5ai0. Hiy2d 3925(19387): 

Findings Implying Temporary Total Dis- 
ability Held Sufficient. — Commission’s find- 
ings implying that plaintiff’s disability was a 
temporary total one were sufficiently definite to 
determine the rights of the parties, even 
though the Commission failed to make specific 
findings regarding both the extent and the 
permanency of the plaintiff's injury. Kennedy v. 
Duke Univ. Medical Center, 101 N.C. App. 24, 
398 S.E.2d 677 (1990). 

Evidence Sufficient to Support Tempo- 
rary Total Disability Rating. — Evidence 
held sufficient to support the Commission’s 
award of compensation for temporary total dis- 
ability based on stress-induced depression re- 
sulting from injury. Hill v. Hanes Corp., 79 N.C. 
App. 67, 339 S.E.2d 1 (1986), aff'd in part, rev d 
in part, 319 N.C. 167, 353 S.E.2d 392 (1987): 

Where plaintiff testified that his arm was “no 
good;” that he had worked as a roofer in the 
United States, although he had no green card 
and was not a citizen, since 1995; that he was in 
continuous pain and had been unable to work 
since he fell from a forklift; and that his doctor 
assigned him a 10% impairment rating for his 
left wrist, the Industrial Commission did not 
err in assigning plaintiff a rating of temporary 
total disability under this section. Rivera v. 
Trapp, 135 N.C. App. 296, 519 Sie2dia 7 
Gi999): 

Evidence Sufficient to Show Permanent 
Total Incapacity. — Where physician testified 
that plaintiff suffered continuous pain in his 
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back, both hips, and legs and continuous numb- 
ness of the right foot, and that he was 100% 
disabled, and opined that plaintiff’s pain was 
caused by the use of his back in coordination 
with his hips and legs, the Commission could 
determine that plaintiff would not be totally 
compensated for his injuries under G.S. 97-31 
and that, as a result, he was entitled to com- 
pensation for permanent total incapacity under 
this section. Kendrick v. City of Greensboro, 80 
N.C. App. 1838, 341 S.E.2d 122, cert. denied, 317 
N.C. 335, 346 S.E.2d 500 (1986). 

Evidence Sufficient to Award Perma- 
nent Partial Disability. — Plaintiff, who re- 
ceived temporary total disability benefits under 
this section for a compensable heart attack in 
April, 1979, was properly awarded permanent 
partial disability under G.S. 97-30 on his appli- 
cation under G.S. 97-47 for modification of the 
prior award following three additional heart 
attacks, where the Commission found that he 
had been permanently and totally disabled 
since June, 1981, partially as a result of his 
compensable heart attack in 1979. Weaver v. 
Swedish Imports Maintenance, Inc., 80 N.C. 
App. 432, 343 S.E.2d 205 (1986), modified, 319 
NG. 243, 354-8: E2d)4774 1987): 

Evidence of an employer’s refusal to al- 
low an employee to return to work be- 
cause there was no “light” work available 
supports a finding that the employee is not 
capable of earning wages in the same employ- 
ment. Moore v. Davis Auto Serv., 118 N.C. App. 
624, 456 S.E.2d 847 (1995). 

Return to Work Assertion Does Not Nec- 
essarily Raise Wage Earning Capacity Is- 
sue. — Where defendants did not assert any 
other reason for termination of plaintiff’s ben- 
efits besides “return to work” on the Form 28T, 
the record revealed that the plaintiff denied 
that she ever attempted a “trial return to work” 
and that she, therefore, was not required to file 
a Form 28U, and it was undisputed that defen- 
dants did not file a Form 24 seeking to termi- 
nate plaintiff's compensation on grounds other 
than plaintiff’s “return to work”, the only issue 
before the Full Commission was whether or not 
plaintiff had returned to work, warranting ter- 
mination of benefits pursuant to N.C. Gen. 
Stat. G.S. 97-18.1(b); thus it did not consider 
the issue of whether or not plaintiff had wage 
earning capacity and neither would the Court 
of Appeals. Lewis v. Sonoco Prods. Co., 1387 N.C. 
App. 61, 526 S.E.2d 671, 2000 N.C. App. LEXIS 
257 (2000). 

No Benefits for Unjustifiable Refusal of 
Employment. — If an employer shows that an 
employee has unjustifiably refused employ- 
ment procured for the employee that is suitable 
to the employee’s capacity and the evidence is 
accepted by the Industrial Commission, the 
employee is not entitled to any benefits pursu- 
ant to this section or G.S. 97-30. Franklin v. 
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Broyhill Furn. Indus., 123 N.C. App. 200, 472 
S.E.2d 382 (1996). 

As to construction of section prior to its 
early amendment, see Smith v. Carolina 
Power & Light Co., 198 N.C. 614, 152 S.E. 805 
(1930): 

Effect of Litigation of Earning Capacity 
on Review of Form 26 Agreement. — Where 
plaintiff’s earning capacity was actually lti- 
gated and necessary to the outcome of his G.S. 
97-47 hearing, the Industrial Commission was 
bound by that finding in determining if a Form 
26 agreement was fair and just; therefore, its 
finding that the agreement was “improvidently 
approved” on the grounds that plaintiff had no 
earning capacity, thus qualifying him for bene- 
fits under this section, had to be reversed. 
Lewis v. Craven Reg’! Med. Ctr., 184 N.C. App. 
438, 518.S.E.2d 1 (1999). 

Concept of Maximum Medical Improve- 
ment Is Not Applicable to Temporary Dis- 
ability Payments. — Employee's reaching of 
maximum medical improvement (MMI) did not 
affect the employee’s right to continue to re- 
ceive temporary disability workers’ compensa- 
tion benefits and MMI did not represent the 
point in time at which a loss of wage-earning 
capacity automatically converted from tempo- 
rary to permanent. Hooker v. Stokes-Reynolds 
Hospital/North Carolina Baptist Hosp. Inc., 
161 N.C. App. 111, 587 S.E.2d 440, 2003.N.C. 
App. LEXIS 1975 (2003), cert. denied sub nom. 
Hooker v. Stokes-Reynolds Hosp., 358 N.C. 234, 
594 S.E.2d 192 (2004). 

Applied in Aldridge v. Foil Motor Co., 262 
N.C. 248, 186 S.E.2d 591 (1964); Anderson v. 
Lincoln Constr. Co., 265 N.C. 431, 144 S.H.2d 
272 (1965); Bryan v. First Free Will Baptist 
Church, 267 NiGedl1y 1470S Ei2de633i01966); 
Swaney v. George Newton Constr. Co., 5 N.C. 
App. 520, 169 S.E.2d 90 (1969); Starr v. Char- 
lotte Paper Co., 8 N.C. App. 604, 175 S.E.2d 342 
(1970); Blalock v. Roberts Co., 12 N.C. App. 499, 
183 S.E.2d 827 (1971); Gaddy v. Kern, 17 N.C. 
App. 680, 195 S.E.2d 141 (1973); Lewallen v. 
National Upholstery Co., 27 N.C. App. 652, 219 
S.E.2d 798 (1975); Morrison v. Burlington In- 
dus., 304 N.C. 1, 282 S.E.2d 458 (1981); McKee 
v. Crescent Spinning Co., 54 N.C. App. 558, 284 
S.E.2d 175 (1981); Roper v. J.P. Stevens & Co., 
65 N.C... Appi 69; 3085S: Bi2d 485i 93ay 
Ballenger v. Burris Indus., Inc., 66 N.C. App. 
556, 311 S.E.2d 881 (1984); Harrell v. Harriet & 
Henderson Yarns, 314 N.C. 566, 336 S.E.2d 47 
(1985); Vandiford v. Stewart Equip. Co., 98 N.C. 
App. 458, 391 S.E.2d 193 (1990); Cratt v. Per- 
due Farms, Inc., 102 N.C. App. 336, 401 S.E.2d 
771 (1991); Gilliam v. Perdue Farms, 112 N.C. 
App. 535, 4385 S.E.2d 780 (1993); Brown v. 
Family Dollar Distribution Ctr., 129 N.C. App. 
361, 499 S.E.2d 197 (1998); Trivette v. Mid- 
South Mgmt., 154 N.C. App. 140, 571 S.E.2d 
692, 2002 N.C. App. LEXIS 1408 (2002). 
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Cited in Daughtry v. Metric Constr. Co., 115 
N.C. App. 354, 446 S.E.2d 590, cert. denied, 338 
N.C. 515, 452 S.E.2d 808 (1994); Murray v. 
Nebel Knitting Co., 214 N.C. 437, 199 S.E. 609 
(1938); Stanley v. Hyman-Michaels Co., 222 
N.C. 257, 22 S.E.2d 570 (1942); Branham v. 
Denny Roll & Panel Co., 223 N.C. 233, 25 
S.E.2d 865 (1943); Duncan v. Carpenter, 233 
Neea422 64 S-E.2d 410 (1951), Brnkley vy. 
United Feldspar & Minerals Corp., 246 N.C. 17, 
97 S.E.2d 419 (1957); McDowell v. Town of Kure 
Beach, 251 N.C. 818, 112 S.E.2d 390 (1960); 
Brewer v. Powers Trucking Co., 256 N.C. 175, 
123 S.E.2d 608 (1962); Morgan v. Thomasville 
Furn. Indus., Inc., 2 N.C. App. 126, 162 S.E.2d 
619 (1968); Dudley v. Downtowner Motor Inn, 
fee NeC.w App. 474,. 186S.Hi2d9 188 (1972), 
Schofield v. Great Atl. & Pac. Tea Co., 32 N.C. 
App. 508, 232 S.E.2d 874 (1977); Baldwin v. 
North Carolina Mem. Hosp., 32 N.C. App. 779, 
233 S.E.2d 600 (1977); Hogan v. Johnson Motor 
Lines, 38 N.C. App. 288, 248 S.E.2d 61 (1978), 
Sebastian v. Mona Watkins Hair Styling, 40 
NeG-wAppe 302251 S.4.2d 872 °(1979);, In re 
Annexation Ordinance, 300 N.C. 337, 266 
S.E.2d 661 (1980); Morrison v. Burlington In- 
dus., 301 N.C. 226, 271 S.H.2d 364 (1980); 
Gasperson v. Buncombe County Pub. Schools, 
52, N.C. App. 154, 277 S.E.2d 872 (1981); Peeler 
v. State Hwy. Comm., 302 N.C. 183, 273 S.E.2d 
705 (1981); Rutledge v. Tultex Corp./Kings 
Yarn, 308 N.C. 85, 301 S.E.2d 359 (1983); Cook 
y. Bladenboro Cotton Mills, Inc., 61 N.C. App. 
562, 300 S.E.2d 852 (1983); Hogan v. Cone Mills 
Corp., 63 N.C. App. 439, 305 S.E.2d 213 (1983), 
Dolbow v. Holland Indus., Inc., 64 N.C. App. 
695, 308 S.E.2d 335 (1983); Fleming v. K-Mart 
Corp., 67 N.C. App. 669, 313 S.E.2d 890 (1984); 
Peoples v. Cone Mills Corp., 69 N.C. App. 263, 
317 S.E.2d 120 (1984); Frady v. Groves Thread/ 
General Accident Ins. Co., 312 N.C. 316, 321 
S.E.2d 835 (1984); Lumley v. Dancy Constr. Co., 
79 N.C. App. 114, 339 S.E.2d 9 (1986); Moretz v. 
Richards & Assocs., 316 N.C. 539, 342 S.E.2d 
844 (1986); Costner v. A.A. Ramsey & Sons, 81 
N.C. App. 121, 343 S.E.2d 607 (1986); Hendrix 
y. Linn-Corriher Corp., 317 N.C. 179, 345 
S.E.2d 374 (1986); Gupton v. Builders Transp., 
83 N.C. App. 1, 348 S.E.2d 601 (1986); Heffner 
vy. Cone Mills Corp., 83 N.C. App. 84, 349 S.E.2d 
70 (1986); Haponski v. Constructor’s Inc., 87 
N.C. App. 95, 360 S.E.2d 109 (1987); Estes v. 
North Carolina State Univ., 89 N.C. App. 55, 
365 S.E.2d 160 (1988); Thomas v. Hanes 
Printables, 91 N.C. App. 45, 370 S.E.2d 419 
(1988); Gaddy v. Anson Wood Prods., 92 N.C. 
App. 483, 374 S.E.2d 477 (1988); Hunt v. Scots- 
man Convenience Store No. 93, 95 N.C. App. 
620, 383 S.E.2d 390 (1989); Wall v. North Caro- 
lina Dep’t of Human Resources, 99 N.C. App. 
330, 393 S.E.2d 109 (1990); Gray v. Carolina 
Freight Carriers, Inc., 105 N.C. App. 480, 414 
S E.2d 102 (1992); Freeman v. Freeman, 107 


ART. 1. WORKERS’ COMPENSATION ACT 


§97-29 


N.C. App. 644, 421 S.E.2d 623 (1992); Bowden 
v. Boling Co., 110 N.C. App. 226, 429 S.H.2d 394 
(1993); Conklin v. Carolina Narrow Fabrics Co., 
113 N.C. App. 542, 439 S.E.2d 239 (1994); 
Baker v. City of Sanford, 120 N.C. App. 783, 463 
S.E.2d 559 (1995); Brown v. S & N Communi- 
cations, Inc., 124 N.C. App. 320, 477 S.E.2d 197 
(1996); Neal v. Carolina Mgt., 130 N.C. App. 
220, 502 S.E.2d 424 (1998), rev’d on other 
grounds, 350 N.C. 63, 510 S.H.2d 375 (1999); 
Timmons v. North Carolina DOT, 351 N.C. 177, 
522 S.E.2d 62 (1999); Shah v. Johnson, 140 N.C. 
App. 58, 535 S.E.2d 577, 2000 N.C. App. LEXIS 
1089 (2000); Clark v. ITT Grinnell Indus. Pip- 
ing, Inc., 141 N.C. App. 417, 539 S.E.2d 369, 
2000 N.C. App. LEXIS 1416 (2000); Bond v. 
Foster Masonry, Inc., 139 N.C. App. 123, 532 
S.E.2d 583, 2000 N.C. App. LEXIS 803 (2000); 
Royce v. Rushco Food Stores, Inc., 139 N.C. 
App. 322, 533°S.E.2d 284, 2000 N.C. App. 
LEXIS 898 (2000); Devlin v. Apple Gold, Inc., 
153 N.C. App. 442, 570 S.E.2d 257, 2002 N.C. 
App. LEXIS 1187 (2002); Gordon v. City of 
Durham, 153 N.C. App. 782, 571 S.H.2d 48, 
9002 N.C. App. LEXIS 1257 (2002); Arnold v. 
Wal-Mart Stores, Inc., 154 N.C. App. 482, 571 
S.F.2d 888, 2002 N.C. App. LEXIS 1461 (2002); 
Dial v. Cozy Corner Rest., Inc., 161 N.C. App. 
694, 589 S.E.2d 146, 2003 N.C. App. LEXIS 
2261 (2003); White v. Weyerhaeuser Co., 167 
N.C. App. 658, 606 S.E.2d 389, 2005 N.C. App. 
LEXIS 5 (2005). 


Il. PERMANENT AND TOTAL 
DISABILITY. 


Temporary Total Disability Benefits Al- 
lowed in Light of Agreements. — The Com- 
mission did not err in awarding employee tem- 
porary total disability (TTD) benefits, given 
that the parties had entered into a Form 21 
agreement and a Form 26 supplemental agree- 
ment stipulating to TTD benefits. Foster v. Wes: 
Airways, Inc., 149 N.C. App. 918, 563 S EeZd 
235, 2002 N.C. App. LEXIS 406 (2002), cert. 
denied, 356 N.C. 299, 570 S.E.2d 505 (2002). 

This section contains a mandatory pro- 
vision that applies when the Commission finds 
a permanent and total disability. Robinson v. 
J.P. Stevens & Co., 57 N.C. App. 619, 292 
S.H.2d 144 (1982). 

Establishment of Permanent Incapacity. 
— Once an employee has reached their maxi- 
mum medical improvement, the employee may 
establish permanent incapacity pursuant to 
either this section, G.S. 97-30 or G.S. 97-31. 
Franklin v. Broyhill Furn. Indus., 123 N.C. 
App. 200, 472 S.E.2d 382 (1996). 

Other Treatment Provision Is in Addi- 
tion to Named Items. — The provision for 
other treatment or care goes beyond and is in 
addition to the specific named essential items 
and services set out in this section. Godwin v. 
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Swiftedé: Cox (270° N,C.°690) 15588. bid 157 
(1967). 

Medical Expenses Compensated Only 
Where Disability Is Total and Permanent. 
— This section entitles a claimant to recover 
compensation for medical care only where dis- 
ability is found to be total and permanent. 
Peeler v. State Hwy. Comm., 48 N.C. App. 1, 269 
S.E:2d 153 (1980), aff'd, 302, N:@. 183, 273 
slee2d) 705-1981); 

An employee’s presumption of disability 
may not be defeated merely by a return to work. 
Kisiah v. W.R. Kisiah Plumbing, Inc., 124 N.C. 
App. 72, 476 S.E.2d 434 (1996). 

Once the Form 21 agreement was entered 
into by the parties and approved by the Com- 
mission, a concomitant presumption of disabil- 
ity attached in favor of employee, and the 
burden of proof was on the employer, not the 
employee, to demonstrate that plaintiff was no 
longer entitled to his disability award. Kisiah v. 
W.R. Kisiah Plumbing, Inc., 124 N.C. App. 72, 
476 S.E.2d 434 (1996). 

Combination of Compensable and Non- 
compensable Illnesses. — Where a claimant 
is rendered totally unable to earn wages, par- 
tially as a result of a compensable injury and 
partially as a result of a non-work-related med- 
ical condition, the claimant is entitled to an 
award for total disability under this section. 
Counts v. Black & Decker Corp., 121 N.C. App. 
307, 4650 5.B.2d°345 (1996). 

There was competent evidence before the 
Industrial Commission to support its finding 
that plaintiff's work-related shoulder injury 
combined with her non-work-related arthritic 
condition to render her totally disabled. Counts 
v. Black & Decker Corp., 121 N.C. App. 387, 465 
S.E.2d 343 (1996). 

Total Incapacity from Emotional Distur- 
bance Caused by Injury. — Where employee 
receives a compensable injury which causes her 
to become so emotionally disturbed that she is 
unable to work, she is entitled to compensation 
for total incapacity under this section. Fayne v. 
Fieldcrest Mills, Inc., 54 N.C. App. 144, 282 
S.E.2d 539 (1981), cert. denied, 304 N.C. 725, 
288 S.E.2d 380 (1982). 

If an employee suffers a compensable injury 
and the injury causes an emotional disturbance 
which renders him unable to work, he is enti- 
tled to compensation for total incapacity under 
this section. McLean v. Eaton Corp., 125 N.C. 
App. 391, 481 S.E.2d 289 (1997). 

Compensation for Byssinosis. — It was 
not until 1975, when the General Assembly 
enacted the amendments to this section, that 
employees suffering from byssinosis were able 
to receive unlimited weekly benefits for their 
total and permanent disability. Prior to that 
time, this section only provided lifetime weekly 
benefits for persons disabled due to paralysis 
resulting from injury to the brain or spinal cord 
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or from loss of mental capacity due to injury to 
the brain. In all other cases of total disability, 
compensation was restricted in the amount of 
money paid per week, in the amount of weeks 
paid and in the maximum amount which the 
claimant could receive. Taylor v. J.P. Stevens & 
Co., 57°N.C. App1643) 2921S: E.2d 277 (Gos 
modified and aff’d, 307 N.C. 392, 298 S.E.2d 
681 (1983). 

An award for damage to the lungs may be 
made under subdivision (24) of G.S. 97-31. But 
such an award, by the express terms of the 
statute, would be in lieu of all other compensa- 
tion. Such award may also be based on this 
section, as had been done in many other re- 
ported cases involving byssinosis disability. 
West v. Bladenboro Cotton Mills, Inc., 62 N.C. 
App. 267, 302 S.E.2d 645 (1983). 

Loss of Both Legs. — Section 97-31(17) 
provides that the loss of both legs constitutes 
total and permanent disability to be compen- 
sated according to this section, which provides 
for lifetime benefits. Timmons v. North Caro- 
lina DOT, 123 N.C. App. 456, 473 S.E.2d 356 
(1996), aff'd, 346 N.C. 173, 484 S.B.2d 551 
(1997). 

Although plaintiff, who had lost both legs, 
returned to full-time employment, the em- 
ployee was entitled to on-going benefits. 
Timmons v. North Carolina DOT, 123 N.C. App. 
456, 473 S.E.2d 356 (1996), aff’d, 346 N.C. 173, 
484 $.H.2d 551 (1997). 

Depression Caused by Injury. — Evidence 
held sufficient to support the Commission’s 
conclusion that employee was entitled to com- 
pensation under this section for total disability 
due to stress induced depression caused by 
on-the-job physical injuries which rendered 
him totally disabled. Hill v. Hanes Corp., 319 
Nee 167353151: 20939211987). 

Chronic Fatigue Syndrome. — Evidence 
that an employee of a waste company whose job 
was to collect and dispose of raw sewage devel- 
oped chronic fatigue syndrome and other ail- 
ments after being accidentally sprayed with 
raw sewage and that the employee's illnesses 
were most probably the result of the accident 
supported a ruling of the North Carolina Indus- 
trial Commission awarding the employee per- 
manent workers’ compensation disability bene- 
fits. Norton v. Waste Met., Inc., 146 N.C. App. 
409, 552 S.E.2d 702, 2001 N.C. App. LEXIS 938 
(2001). 

Aggravation of Latent Condition. — 
When a pre-existing, nondisabling, non-job-re- 
lated condition is aggravated or accelerated by 
an accidental injury arising out of and in the 
course of employment or by an occupational 
disease so that disability results, then the em- 
ployer must compensate the employee for the 
entire resulting disability, even though it would 
not have disabled a normal person to that 
extent. In such a case, where an injury has 
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aggravated an existing condition and thus 
proximately caused the incapacity, the relative 
contributions of the accident and the pre-exist- 
ing condition will not be weighed. Wilder v. 
Barbour Boat Works, 84 N.C. App. 689, 352 
S.E.2d 690 (1987). 

Evidence held to clearly indicate that plain- 
tiff’s 1983 injury to his leg aggravated a latent 
condition due to an unrelated 1977 injury and 
therefore proximately contributed to his total 
disability. Although a normal person may not 
have been disabled to that extent, plaintiff’s 
entire disability was compensable. Wilder v. 
Barbour Boat Works, 84 N.C. App. 689, 352 
©.H.2d 690 (1987). 

Where an injury has aggravated an existing 
condition and thus proximately caused the in- 
capacity, the relative contributions of the acci- 
dent and the preexisting condition will not be 
weighed. McKenzie v. McCarter Elec. Co., 86 
N.C. App. 619, 359 S.E.2d 249 (1987). 

Although evidence in the record supported 
the North Carolina Industrial Commission’s 
judgment that an employee’s cancer was accel- 
erated by injuries the employee sustained in a 
work-related accident, and the appellate court 
affirmed the Commission’s decision to award 
temporary total disability benefits to the em- 
ployee, the court remanded the case to the 
Commission for further proceedings because 
the record did not explain how the Commission 
had determined the employee’s average weekly 
wage, a determination that was central to its 
award of benefits, and because there was con- 
flicting evidence in the record which raised 
questions about the Commission’s findings that 
a city which employed the employee was enti- 
tled to a credit for long-term disability benefits 
it paid the employee, and that the employee 
was not entitled to an award of attorney’s fees. 
Cox v. City of Winston-Salem, 157 N.C. App. 
228, 578 S.E.2d 669, 2003 N.C. App. LEXIS 535 
(2003). 

Total Incapacity Resulting from More 
Than One Injury. — If an injured employee is 
permanently and totally disabled, then he or 
she is entitled to receive compensation under 
this section, even if no single injury resulted in 
total and permanent disability, so long as the 
combined effect of all of the injuries caused 
permanent and total disability. McKenzie v. 
McCarter Elec. Co., 86 N.C. App. 619, 359 
S.H.2d 249 (1987). 

When Apportionment Not Permitted. — 
Apportionment is not permitted when an em- 
ployee becomes totally and permanently dis- 
abled due to a compensable injury’s aggrava- 
tion or acceleration of the employee’s 
nondisabling, pre-existing disease or infirmity. 
Errante v. Cumberland County Solid Waste 
Met., 106 N.C. App. 114, 415 S.E.2d 583 (1992). 

An employee is also entitled to full compen- 
sation for total disability without apportion- 
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ment when the nature of the employee’s total 
disability makes any attempt at apportionment 
between work-related and non-work-related 
causes speculative. Errante v. Cumberland 
County Solid Waste Mgt., 106 N.C. App. 114, 
Aton En 20°58 an 1992) 

Apportionment Held Necessary. — 
Where it is clear that claimant’s permanent 
and total disability was only partially a result 
of the initial compensable heart attack, the 
award must be apportioned to reflect the extent 
to which claimant’s permanent total disability 
was caused by the compensable heart attack. 
Weaver v. Swedish Imports Maintenance, Inc., 
319 N.C. 248, 354 $.E.2d 477 (1987). 

The apportionment rule established by Mor- 
rison v. Burlington Indus., 304 N.C. 1, 282 
S.E.2d 458 (1981), was applicable to a silicosis 
case in which there was some evidence of the 
existence of a nonwork-related disease or con- 
dition which independently contributed to the 
employee’s incapacity to earn wages. Pitman v. 
Feldspar Corp., 87 N.C. App. 208, 360 S.E.2d 
696 (1987), cert. denied, 321 N.C. 474, 364 
S.E.2d 924 (1988), remanding for specific find- 
ings as to what extent plaintiff’s silicosis 
caused his incapacity for work. 

Plaintiff could prove total loss of wage- 
earning capacity by producing evidence 
that he was capable of some work but, after a 
reasonable effort on his part, was unsuccessful 
in his effort to obtain employment. Zimmerman 
v. Eagle Elec. Mfg. Co., 147 N.C. App. 748, 556 
S.E.2d 678, 2001 N.C. App. LEXIS 1255 (2001). 

Evidence of Total Disability Held Suffi- 
cient. — Evidence provided by plaintiff's treat- 
ing physician, occupational therapists, psycho- 
logical associates, and vocational rehabilitation 
specialists supported the Commission’s finding 
that plaintiff was unable, as a result of injury 
sustained in the course and scope of his employ- 
ment, to earn wages in his former employment 
or in any other employment. Moore v. Davis 
Auto Serv., 118 N.C. App. 624, 456 S.E.2d 847 
(1995). 

Evidence of Total Disability Held Insuf- 
ficient. — There was no evidence in the medi- 
cal records submitted to the Commission that 
supported an award of permanent total disabil- 
ity benefits under this section. Salaam v. North 
Carolina DOT, 122 N.C. App. 83, 468 S.E.2d 
536 (1996), review denied, 345 N.C. 494, 480 
Sri 2d 5 InGlOO 7): 

No finding of fact supported the Commis- 
sion’s conclusion of law that an injured em- 
ployee was entitled to permanent and total 
disability where because of an accident the 
employee may have aggravated her preexisting 
condition, but all the evidence showed that she 
was not totally incapable of earning wages, and 
instead the competent evidence showed that 
her wage earning capacity was greater than or 
equal to that prior to her fall at work. Frazier v. 
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McDonald’s, 149 N.C. App. 745, 562 S.E.2d 295, 
2002 N.C. App. LEXIS 293 (2002), cert. denied, 
S56\N.CPGT0, 577 Sie 2d 407 6@0038): 

Although evidence in the record supported 
the North Carolina Industrial Commission’s 
judgment that an employee’s cancer was accel- 
erated by injuries the employee sustained in a 
work-related accident, and the appellate court 
affirmed the Commission’s decision to award 
temporary total disability benefits to the em- 
ployee, the court remanded the case to the 
Commission for further proceedings because 
the record did not explain how the Commission 
had determined the employee’s average weekly 
wage, a determination that was central to its 
award of benefits, and because there was con- 
flicting evidence in the record which raised 
questions about the Commission’s findings that 
a city which employed the employee was enti- 
tled to a credit for long-term disability benefits 
it paid the employee, and that the employee 
was not entitled to an award of attorney’s fees. 
Cox v. City of Winston-Salem, 157 N.C. App. 
228, 578 S.E.2d 669, 2003 N.C. App. LEXIS 535 
(2003). 

Award of ongoing permanent and total dis- 
ability compensation to plaintiff pursuant to 
G.S. 97-29 was upheld upon appellate court 
review where defendants, the former employer 
and its insurer, failed to meet their burden of 
showing that plaintiff was capable of returning 
to gainful employment and the greater weight 
of the evidence showed, by the testimony of an 
orthopedic specialist, that it was unlikely plain- 
tiff would ever return to gainful employment 
due to her osteoporosis and compression frac- 
tures; defendants failed to present any evi- 
dence that employment opportunities existed 
for plaintiff which she had not explored given 
her age, education, physical limitations, voca- 
tional skills, and experience and the specialist’s 
opinion that plaintiff would not be able to 
return to work and his reservation of plaintiff’s 
ability to perform a sedentary job with no 
lifting requirements showed her incapacity to 
earn any wages on a permanent basis. Clark v. 
Wal-Mart, 163 N.C. App. 686, 594 S.E.2d 433, 
2004 N.C. App. LEXIS 584 (2004). 

Award finding a claimant totally disabled 
was upheld, despite the claimant receiving a 
tobacco allotment and owning a mobile home 
park, because the claimant did not perform any 
physical actively involved with either enter- 
prise, and competent evidence showed that the 
claimant was unable to (1) walk or stand for 
any sustained period of time, (2) climb or sleep 
for more than a few hours at a time because of 
continuous knee pain, and (3) remain balanced 
for any length of time. Hensley v. Indus. Maint. 
Overflow, 166 N.C. App. 413, 601 S.E.2d 893, 
2004 N.C. App. LEXIS 1729 (2004), cert. de- 
nied, 359 N.C. 631, 613 S.E.2d 690 (2005), cert. 
dismissed, 3090N, C163 SSihi2d= 2005): 
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Retirement. — Plaintiff was not barred 
from seeking disability benefits if his retire- 
ment was for reasons unrelated to his occupa- 
tional disease; the pertinent issue was whether 
plaintiff, subsequent to retirement, experi- 
enced a loss in wage-earning capacity. Stroud v. 
Caswell Ctr., 124 N.C. App. 653, 478 S.E.2d 234 
(1996). 


I. MAXIMUM WEEKLY BENEFIT. 


Legislative Intent. — The legislature in- 
tended the maximums to be separate and inde- 
pendent provisions of this section. Taylor v. J.P. 
Stevens Co., 307 N.C. 392, 298 S.E.2d 681 
(1983). 

The 1973 amendment to this section gov- 
erning the maximum weekly workers’ 
compensation benefit applies to § 97-38, so 
that G.S. 97-38 no longer limited recovery for 
death claims to $80.00 per week. Andrews v. 
Nu-Woods, Inc., 43 N.C. App. 591, 259 S.E.2d 
306 (1979), aff’d, 299 N.C. 723, 264 S.E.2d 99 
(1980). 

The 1973 amendment clearly establishes 
maximum weekly benefits for all sections of the 
Workers’ Compensation Act, including benefits 
for total incapacity and death, and benefits 
under G.S. 97-38 are no longer limited to 
$80.00 per week. Andrews v. Nu-Woods, Inc., 
299 N.C. 723, 264 S.E.2d 99 (1980). 

Application of Section as Amended in 
1978 Upheld. — Where all of the evidence 
disclosed that plaintiff did not become totally 
disabled until 1978, no right to recover for 
permanent total disability vested until after 
the enactment of the 1978 version of this sec- 
tion (Session Laws 1973, c. 1308, G.S. 1, 2) and 
no possible liability accrued to defendants as a 
result of plaintiff’s permanent total disability 
until after the enactment and effective date of 
the 1973 revision of this section; hence, the 
application of the 1978 version of this section 
did not constitute an unconstitutional applica- 
tion of substantive law. Smith v. American & 
Efird Mills, 305 N.C. 507, 290 S.E.2d 634 
(1982). 

In a workers’ compensation case, plaintiff 
was compensated for his permanent and total 
disability under this section as it read in 1978 
when his disability became permanent and 
total, rather than as it read in 1970 when he 
first became disabled and was entitled to com- 
pensation for partial disability under G.S. 97- 
30, since plaintiff had no right to claim compen- 
sation, nor was the employer exposed to 
hability, under this section until 1978 when 
plaintiff appeared to have become totally dis- 
abled. Smith v. American & Efird Mills, 51 N.C. 
App. 480, 277 S.E.2d 88, cert. denied and ap- 
peal dismissed, 304 N.C. 197, 285 S.E.2d 101 
(198l);-att'd, 305°N.C: 507» 290"Sih-2di634 
(1982). 
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Section 97-29.1 Provides Parity with 
Certain Benefits Under This Section. — 
The import of G.S. 97-29.1 was to effectuate 
some economic parity in benefits afforded per- 
sons who prior to G.S. 97-29.1 received lifetime 
weekly benefits with those who received life- 
time weekly benefits by virtue of the 1975 
amendment to this section. Taylor v. J.P. 
Stevens & Co., 57 N.C. App. 6438, 292 S.E.2d 
277 (1982), modified and aff’d, 307 N.C. 392, 
298 S.E.2d 681 (1983). 

Stacking of Benefits Under § 97-30 and 
This Section Not Permitted. — If the Indus- 
trial Commission in workers’ compensation ac- 
tions should find that a plaintiff is totally and 
permanently disabled, the plaintiff’s compen- 
sation should be to the fullest extent allowed 
under this section and should be awarded with- 
out regard to compensation previously awarded 
the plaintiff under G.S. 97-30 for partial dis- 
ability; however, a plaintiff should receive full 
compensation under this section only where an 
award under G.S. 97-30 was fully paid before 
the plaintiff became totally disabled, since, if 
the period for partial disability award over- 
lapped the period for the total award, the 
stacking of total benefits on top of partial ben- 
efits for the same time period would allow the 
plaintiff a greater recovery than the legislature 
intended. Smith v. American & Efird Mills, 51 
N.C. App. 480, 277 S.E.2d 83, cert. denied and 
appeal dismissed, 304 N.C. 197, 285 S.E.2d 101 
(1981))) aff'd, 805 N.C.°507; 290 S.E.2d 634 
(1982). 
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At a given point in time, the provisions of this 
section and G.S. 97-30 must be mutually exclu- 
sive; that is, a claimant cannot simultaneously 
be both totally and partially incapacitated. 
Smith v. American & Efird Mills, 51 N.C. App. 
480, 277 S.E.2d 83, cert. denied and appeal 
dismissed, 304 N.C. 197, 285 S.E.2d 101 (1981), 
aff’d, 305 N.C. 507, 290 S.E.2d 634 (1982). 

This section did not entitle the plaintiff- 
registered nurse to yearly increases com- 
mensurate with the maximum rate calculated 
per annum. Clark v. Sanger Clinic, P.A., 142 
N.C. App. 350, 542 S.E.2d 668, 2001 N.C. App. 
LEXIS 97, cert. denied, 353 N.C. 450, 548 
S.E.2d 524 (2001). 

Award Held Proper. — Industrial commis- 
sion did not err in awarding the claimant, as a 
temporary total disability benefit, his average 
weekly wage multiplied by the maximum per- 
centage award he was entitled to under statu- 
tory law, for a two-month period rather than 
including the seven months that passed from 
his injury that occurred prior to the two-month 
period; the evidence did not show that claimant 
was disabled during that seven-month time 
period, and the claimant did not show that an 
alternate calculation should have been used to 
determine his average weekly wage used to 
determine the temporary total disability bene- 
fit award. France v. Murrow’s Transfer, 163 
N.C. App. 340, 593 S.H.2d 450, 2004 N.C. App. 
LEXIS 377 (2004). 


§ 97-29.1. Increase in payments in cases for total and 
permanent disability occurring prior to J uly 1, 


1973. 


In all cases of total and permanent disability occurring prior to July 1, 1973, 
weekly compensation payments shall be increased effective July 1, 1977, to an 
amount computed by multiplying the number of calendar years prior to July 1, 
1973, that the case arose by five percent (5%). Payments made by the employer 
or its insurance carrier by reason of such increase in weekly benefits may be 
deducted by such employer or insurance carrier from the tax levied on such 


employer or carrier pursuant to G.S. 10 


5-228.5 or G.S. 97-100. Every employer 


or insurance carrier claiming such deduction or credit shall verify such claim 
to the Secretary of Revenue or the Industrial Commission by affidavit or by 
such other method as may be prescribed by the Secretary of Revenue or the 


Industrial Commission. (1977, c. 651.) 


CASE NOTES 


Purpose. — In enacting this section, the 
legislature did not intend to do anything other 
than increase the weekly benefits of claimants 
who were totally and permanently disabled. 
Taylor v. J.P. Stevens & Co., 57 N.C. App. 643, 
292 S.E.2d 277 (1982), modified and aff’d, 307 
N.C. 392, 298 S.E.2d 681 (1983). 


The legislative history of this section reveals 
an intent to provide additional benefits for 
persons who were disabled prior to 1973. Taylor 
v. J.P. Stevens & Co., 57 N.C. App. 643, 292 
S B.2d 277 (1982), modified and aff’d, 307 N.C. 
392, 298 S.E.2d 681 (1983). 

By enacting this section, the legislature in- 
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tended only to affect those cases in which the 
claimant received lifetime weekly benefits un- 
der G.S. 97-29 prior to 1975 amendment to that 
statute which provided lifetime weekly benefits 
for total and permanent disability regardless of 
the cause of disability. Taylor v. J.P. Stevens 
Co,,-)/ N.C. Apps 643,292 3. B.2d.277 (1982), 
modified and aff’d, 307 N.C. 392, 298 S.E.2d 
681 (1983). 

Effect of Section. — This section increases 
only the weekly compensation benefits in all 
cases of total and permanent disability occur- 
ring prior to July 1, 1973; no provision has been 
made for an increase in total benefits. It is a 
well-settled principle of statutory construction 


§ 97-30. Partial incapacity. 
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that where a statute is intelligible without any 
additional words, no additional words may be 
supplied. Taylor v. J.P. Stevens & Co., 307 N.C. 
392, 298 S.E.2d 681 (1983). 

Section Provides Parity with Certain 
Benefits Under § 97-29. — The import of this 
section was to effectuate some economic parity 
in benefits afforded persons who prior to this 
section received lifetime weekly benefits with 
those who received lifetime weekly benefits by 
virtue of the 1975 amendment to G.S. 97-29. 
Taylor v. J.P. Stevens & Co., 57 N.C. App. 648, 
292 S.E.2d 277 (1982), modified and aff'd, 307 
N.C. 392, 298 S.H.2d 681 (1983). 


Except as otherwise provided in G.S. 97-31, where the incapacity for work 
resulting from the injury is partial, the employer shall pay, or cause to be paid, 
as hereinafter provided, to the injured employee during such disability, a 
weekly compensation equal to sixty-six and two-thirds percent (6673%) of the 
difference between his average weekly wages before the injury and the average 
weekly wages which he is able to earn thereafter, but not more than the 
amount established annually to be effective October 1 as provided in G.S. 97-29 
a week, and in no case shall the period covered by such compensation be 
greater than 300 weeks from the date of injury. In case the partial disability 
begins after a period of total disability, the latter period shall be deducted from 
the maximum period herein allowed for partial disability. An officer or member 
of the State Highway Patrol shall not be awarded any weekly compensation 
under the provisions of this section for the first two years of any incapacity 
resulting from an injury by accident arising out of and in the course of the 
performance by him of his official duties if, during such incapacity, he 
continues to be an officer or member of the State Highway Patrol, but he shall 
be awarded any other benefits to which he may be entitled under the 
provisions of this Article. (1929, c. 120, s. 30; 1943, c. 502, s. 4; 1947, c. 823; 
1951 °c. 10.5. 2.1953. ¢ 1195 46.3° 1955 nee LUZG4sn0 016 Cn eG ene 
604521961. 0184.06 2 L900 CwlAg as 2 Oc e281 s 2 a1 Of ace tomes 
Cael Oo Sia lO esCaeorec ame) 


Cross References. — As to credits, see G.S. 
97-42. As to certain state law-enforcement of- 


For comment on Morrison v. Burlington In- 
dus., 304 N.C. 1, 282 S.E.2d 458 (1981), see 4 


ficers, see G.S. 143-166.16. 

Legal Periodicals. — For comment on the 
1943 amendment, which increased the maxi- 
mum weekly compensation, see 21 N.C.L. Rev. 
384 (1943). 

For survey of 1978 administrative law, see 57 
N.C.L. Rev. 831 (1979). 


Campbell L. Rev. 107 (1981). 

For survey, “The North Carolina Workers’ 
Compensation Act of 1994: A Step in the Direc- 
tion of Restoring Balance,” see 73 N.C.L. Rev. 
2502 (1995). 


CASE NOTES 


The Workers’ Compensation Act is only 
intended to furnish compensation for loss 
of earning capacity. Without such loss, there 
is no provision for compensation in this section, 
even if permanent physical injury is suffered. 
Branham v. Denny Roll & Panel Co., 223 N.C. 
233, 25 S.H.2d 865 (1943). 


Test of Earning Capacity. — Under the 
act, wages earned, or the capacity to earn 
wages, is the test of earning capacity, or to state 
it differently, the diminution of the power or 
capacity to earn is the measure of compensabil- 
ity. Branham v. Denny Roll & Panel Co., 223 
N.C. 233, 25 S.E.2d 865 (1943), in which claim- 
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ant, who was found to have suffered one-third 
“general partial disability” due to back injury, 
returned to lighter work but was paid the same 
wage as before the injury, and the Supreme 
Court rejected his contention that he was un- 
able to work as he had before the injury and 
was thus entitled to compensation although 
still receiving the same wage, decided prior to 
the 1955 amendment to G.S. 97-31, which made 
back injuries compensable as specific disabili- 
ties under that section. Wilhite v. Liberty Ve- 
neer Co., 47 N.C. App. 434, 267 S.E.2d 566, 
revd on other grounds, 303 N.C. 281, 278 
S.E.2d 234 (1981). 

The disability of an employee is to be mea- 
sured by his capacity or incapacity to earn the 
wages he was receiving at the time of the 
injury. Loss of earning capacity is the criterion. 
Dail v. Kellex Corp., 233 N.C. 446, 64 S.E.2d 
438 (1951). 

Compensation must be based upon loss of 
wage-earning power rather than the amount 
actually received. Hill v. DuBose, 234 N.C. 446, 
67) S.E.2d) 371 (1951). See also Evans. v. 
Asheville Citizens Times Co., 246 N.C. 669, 100 
S.E.2d 75 (1957). 

Version of Statute in Effect for Deter- 
mining Compensation. — Plaintiff, who be- 
came partially disabled in 1973 and was com- 
pensated pursuant to the laws in effect at that 
time, was entitled to compensation for total 
disability (arising out of the same injury) under 
the laws in effect in 1981, when he became 
totally disabled. Peace v. J.P. Stevens Co., 95 
N.C. App. 129, 381 S.E.2d 798 (1989). 

Medical Services to Employee Who 
Loses No Wages. — The rule that denies 
compensation to an injured employee who has 
lost no wages is necessarily applied in some 
cases growing out of this section in order to 
determine the amount of compensation due, 
but it is not applicable to medical, surgical, 
hospital, and nursing services under G.S. 97- 
25, as medical and hospital expenses are not a 
part of, and are not included in, determining 
recoverable compensation. Ashley v. Rent-A- 
@ar.@oni2 7) NiGe76; 1559S.6:2d 755 (1967). 

Return to Work — Generally. — If there is 
a presumption that disability lasts until the 
employee returns to work, there is likewise a 
presumption that disability ended when the 
employee returned to work. Tucker  v. 
Bowdermills, ©233' N.C; 185; 68 S:E.2d 109 
(1951). 

Same — At Higher Wages. — Employee 
was receiving compensation under this section 
for permanent partial disability resulting from 
injury to his back. He obtained a new job in 
which he earned more than he was earning at 
the time of injury. His physical condition re- 
mained unchanged. The Supreme Court held 
that he had undergone a change of condition 
within the meaning of G.S. 97-47 justifying a 
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modification of the award and reduction of the 
compensation payable. Smith v. Swift & Co., 
212 N.C. 608, 194 S.E. 106 (1937), decided prior 
to the 1955 amendment to § 97-31 which made 
back injuries compensable as specific disabili- 
ties under that section. 

Establishment of Permanent Incapacity. 
— Once an employee has reached their maxi- 
mum medical improvement, the employee may 
establish permanent incapacity pursuant to 
either this section, G.S. 97-29 or G.S. 97-31. 
Franklin v. Broyhill Furn. Indus., 123 N.C. 
App. 200, 472 S.E.2d 382 (1996). 

For discussion of the two lines of case 
law relating to the concept of Maximum 
Medical Improvement and its applicability 
to G.S. 97-29, 97-30 and 97-31, see Effingham v. 
Kroger Co., 149 N.C. App. 105, 561 S.E.2d 287, 
2002 N.C. App. LEXIS 141 (2002). 

Concept of Maximum Medical Improve- 
ment Is Not Applicable to § 97-29 or § 97- 
30. — While G.S. 97-31 contemplates a “healing 
period” followed by a statutory period of time 
corresponding to the specific physical injury, 
and allows an employee to receive scheduled 
benefits for a specific physical impairment only 
once “the healing period” ends, neither G.S. 
97-29 nor G.S. 97-30 contemplates a framework 
similar to that established by G.S. 97-31. Under 
G.S. 97-29 or G.S. 97-30, an employee may 
receive compensation once the employee has 
established a total or partial loss of wage- 
earning capacity, and the employee may receive 
such compensation for as long as the loss of 
wage-earning capacity continues, for a maxi- 
mum of 300 weeks in cases of partial loss of 
wage-earning capacity. Hence, the primary sig- 
nificance of the concept of Maximum Medical 
Improvement (MMI) is to delineate a crucial 
point in time only within the context of a claim 
for scheduled benefits under G.S. 97-31; the 
concept of MMI does not have any direct bear- 
ing upon an employee's right to continue to 
receive temporary disability benefits once the 
employee has established a loss of wage-earn- 
ing capacity pursuant to G.S. 97-29 or GS. 
97-30. Knight v. Wal-Mart Stores, Inc., 149 N.C. 
App. 1, 562 S.E.2d 434, 2002 N.C. App. LEXIS 
140 (2002), cert. denied, 355 N.C. 749, 565 
S.E.2d 667 (2002), aff'd, 357 N.C. 44, 577 
S.E.2d 620 (2003). 

Maximum Medical Improvements Pre- 
requisite to Permanent Disability. — An 
employee may seek a determination of her 
entitlement to permanent disability under G.S. 
97-29, 97-30, or 97-31 only after reaching max- 
imum medical improvement. Effingham v. 
Kroger Co., 149 N.C. App. 105, 561 S.E.2d 287, 
2002 N.C. App. LEXIS 141 (2002). 

Extent of Disability Must Be Known. — 
The Commission is not in a position to make a 
proper award until the extent of disability or 
permanent injury, if any, is determined. Hall v. 
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Thomason Chevrolet, Inc., 263 N.C. 569, 139 
S.E.2d 857 (1965). 

Since Degree of Disability Is Measure 
for Compensation. — Under this section, 
compensation for permanent partial disability 
is measured by the degree of disability, except 
in case of loss of a member as specified in G.S. 
97-31. Ashley v. Rent-A-Car Co., 271 N.C. 76, 
15515: 2d 75530 96@; 

Version of Statute in Effect for Deter- 
mining Compensation. — Plaintiff, who be- 
came partially disabled in 1973 and was com- 
pensated pursuant to the laws in effect at that 
time, was entitled to compensation for total 
disability (arising out of the same injury) under 
the laws in effect in 1981, when he became 
totally disabled. Peace v. J.P. Stevens Co., 95 
N.C. App. 129, 381 S.E.2d 798 (1989). 

This section and § 97-29 are mutually 
exclusive. A claimant cannot simultaneously 
be both totally and partially incapacitated. 
Carothers v. Ti-Caro, 83 N.C. App. 301, 350 
S.E.2d 95 (1986). 

When an employee suffers a diminution of 
the power or capacity to earn, he or she is 
entitled to benefits under this section; when the 
power or capacity to earn is totally obliterated, 
he or she is entitled to benefits under G.S. 
97-29. Gupton v. Builders Transp., 320 N.C. 38, 
357 S.E.2d 674 (1987). 

Award of benefits by the North Carolina 
Industrial Commission was remanded to allow 
an employer and its insurer a credit for an 
award of permanent partial disability because 
an employee was unable to recover simulta- 
neous benefits under G.S. 97-29 or G.S. 97-30 
and G.S. 97-31. Guerrero v. Brodie Contrs., 
Inc., 158 N.C. App. 678, 582 S.E.2d 346, 2003 
N.C. App. LEXIS 1226 (2003). 

Stacking of Benefits Under § 97-29 and 
This Section Not Permitted. — If the Indus- 
trial Commission in workers’ compensation ac- 
tions should find that a plaintiff became totally 
and permanently disabled, the plaintiff’s com- 
pensation should be to the fullest extent al- 
lowed under G.S. 97-29 and should be awarded 
without regard to compensation previously 
awarded the plaintiff under this section for 
partial disability; however, a plaintiff should 
receive full compensation under G.S. 97-29 only 
where an award under this section was fully 
paid before the plaintiff became totally dis- 
abled, since if the period for the partial disabil- 
ity award overlapped the period for the total 
award, the stacking of total benefits on top of 
partial benefits, for the same time period, 
would allow the plaintiff a greater recovery 
than the legislature intended. Smith v. Ameri- 
can & Efird Mills, 51 N.C. App. 480, 277 S.E.2d 
83, cert. denied and appeal dismissed, 304 N.C. 
197228599 ,H.2d 1014 1981)5 afiidis05 NeC 1507" 
290 S.E.2d 634 (1982). 

At a given point in time, the provisions of 
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G.S. 97-29 and this section must be mutually 
exclusive; that is, a claimant cannot simulta- 
neously be both totally and partially incapaci- 
tated. Smith v. American & Efird Mills, 51 N.C. 
App. 480, 277 S.E.2d 83, cert. denied and ap- 
peal dismissed, 304 N.C. 197, 285 S.E.2d 101 
(1981), aff'd, 305 N.C. 507, 290 S.E.2d 634 
(1982). 

The proper formula for compensation 
under this section would be the difference 
between wages before and after the disease 
multiplied by 662% percent multiplied by the 
percentage of disability for work on account of 
work-related causes rather than by the per- 
centage of the physical impairment that is 
work-related. Parrish v. Burlington Indus., 
Inc., 71 N.C. App. 196, 321 S.E.2d 492 (1984). 

Section 97-31 Compared. — In all cases in 
which compensation is sought under G.S. 97-29 
or this section, total or partial disablement 
must be shown; however, if compensation is 
sought in the alternative under G.S. 97-31, 
disablement is presumed from the injury and 
compensation is accordingly based on the 
schedule. Grant v. Burlington Indus., Inc., 77 
N.C. App. 241, 335 S.E.2d 327 (1985): 

Often an award under G.S. 97-29, and by 
implication of this section, better fulfills the 
policy of the Workers’ Compensation Act than 
an award under G.S. 97-31(24). Strickland v. 
Burlington Indus., Inc., 87 N.C. App. 507, 361 
S.E.2d 394 (1987). 

An employee who suffers injuries resulting in 
partial disability of a general nature is entitled 
to compensation under this section, while an 
employee who sustains injuries of a specific 
nature is entitled to recover pursuant to the 
schedule provided in G.S. 97-31. In fact, an 
employee who sustains both general and spe- 
cific injuries may recover benefits under both 
this section and G.S. 97-31. Gray v. Carolina 
Freight Carriers, Inc., 105 N.C. App. 480, 414 
3.6.20 102,992). 

Where all of a worker’s injuries are in- 
cluded in the schedule set out in § 97-31 
his compensation is limited to that provided for 
in the statutory schedule without regard to his 
ability or inability to earn wages. Jones v. 
Murdoch Center, 74 N.C. App. 128, 327 $.E.2d 
294 (1985). 

Unjustifiable Refusal of Employment. — 
If an employer shows that the employee has 
unjustifiably refused employment procured for 
him that is suitable to the employee’s capacity 
and the evidence is accepted by the Industrial 
Commission, the employee is not entitled to 
any benefits pursuant to this section or G.S. 
97-29. Franklin v. Broyhill Furn. Indus., 123 
N.C. App. 200, 472 S.E.2d 382 (1996). 

Industrial Commission’s findings that an em- 
ployee had not unjustifiably refused suitable 
employment, after having received temporary 
disability benefits due to a slip and fall during 
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her employment, was supported by the evi- 
dence which indicated that she had called in 
sick daily, as directed by her supervisor; accord- 
ingly, her discharge a week later for her failure 
to report to work was not credible as a refusal 
to work and the Commission’s award of con- 
tinuing benefits was upheld due to the failure of 
the employer to meet its burden pursuant to 
G.S. 97-29 and 97-30. Whitfield v. Lab. Corp., 
158 N.C. App. 341, 581 S.E.2d 778, 2003 N.C. 
App. LEXIS 1192 (2003). 

Where all of a worker’s injuries are not 
included in the schedule contained in 
§ 97-31 and the worker’s earning capacity has 
been permanently, but only partially, impaired 
he is entitled to the scheduled compensation 
provided for in G.S. 97-31 and an award for 
permanent partial disability as provided for in 
this section. Jones v. Murdoch Ctr., 74 N.C. 
App. 128, 327 S.E.2d 294 (1985). 

Injuries Also Entitling Employee to 
Compensation Under § 97-31. — An em- 
ployee sustained injuries resulting in disability 
of a general nature such as would entitle him to 
compensation under this section. In addition to 
such injuries, he had also sustained injuries of 
a specific nature such as to entitle him to 
compensation under G.S. 97-31. He is entitled 
to compensation for the specific injuries under 
G.S. 97-31, and then, if still disabled as a result 
of the other injuries, compensation will be paid 
under this section. Morgan v. Town of Norwood, 
211 N.C. 600, 191 S.E. 345 (1937). 

Where all of a worker’s injuries are compens- 
able under G.S. 97-31, the compensation pro- 
vided for under that section is in lieu of all 
other compensation. When, however, an em- 
ployee cannot be fully compensated under G.S. 
97-31 and is permanently incapacitated, he or 
she is entitled to compensation under GS. 
97-29 for total incapacity or this section for 
partial incapacity. Kendrick v. City of Greens- 
boro, 80 N.C. App. 183, 341 S.E.2d 122, cert. 
denied, 317 N.C. 335, 346 S.E.2d 500 (1986). 

Because stacking of benefits covering the 
same injury for the same time period is prohib- 
ited, and because the prevention of double 
recovery, not exclusivity of remedy, is patently 
the intent of the “in lieu of all other compensa- 
tion” clause in G.S. 97-31, a plaintiff entitled to 
select a remedy under either G.S. 97-31 or this 
section may receive benefits under the provi- 
sions offering the more generous benefits, less 
the amount he or she has already received. 
Gupton v. Builders Transp., 320 N.C. 38, 357 
S.E.2d 674 (1987). 

Award for both partial incapacity under 
this section and for disfigurement under 
§ 97-31(22) is now permissible for injuries oc- 
curring since July 1, 1963. Hall v. Thomason 
Chevrolet, Inc., 263 N.C. 569, 189 S.E.2d 857 
(1965). 

When an employee’s power to earn is 
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diminished but not obliterated, he is enti- 
tled to benefits under this section for a perma- 
nent partial disability. Brown v. S & N Commu- 
nications, Inc., 124 N.C. App. 320, 477 S.E.2d 
197 (1996). 

Award for Partial Disability Not In- 
creased to Compensation for Total Dis- 
ability. — Where an award was entered for 
total disability for a certain length of time, and 
for partial disability thereafter for a total of 300 
weeks under this section, the Industrial Com- 
mission could not increase the award of com- 
pensation to that allowed for total disability, 
upon its finding that at the time of the review of 
the award claimant’s condition was unchanged 
and that he was at the time only 50 percent 
disabled. Murray v. Nebel Knitting Co., 214 
N.C. 487, 199 S.E. 609 (1938), distinguishing 
Smith v. Swift & Co., 212 N.C. 608, 194S.E. 106 
(1937). 

Occupational Disease Is Not Compens- 
able Until It Causes Incapacity for Work. 
— An occupational disease does not become 
compensable under G.S. 97-29 (relating to total 
incapacity) or this section (relating to partial 
incapacity) until it causes incapacity for work. 
This incapacity is the basic “loss” for which the 
worker receives compensation under those stat- 
utes. Caulder v. Mills, 314 N.C. 70, 331 S.E.2d 
646 (1985). 

Amount of Benefit. — Subject to the limi- 
tations and percentages stated in the statute in 
partial disability cases, the weekly benefit due 
is based on the difference between the employ- 
ee’s average weekly wage before the injury and 
average weekly wage which he is able to earn 
thereafter. Thomason v. Fiber Indus., 78 N.C. 
App. 159, 336 S.E.2d 632 (1985), cert. denied, 
316 N.C2202;341°S.8.2d 573 (1986): 

Where the evidence tended to show that 
plaintiff was permanently partially disabled by 
reason of occupational disease and that after 
failing to obtain employment in the cotton tex- 
tile industry in which he had been employed for 
29 years, the plaintiff made an earnest and 
highly commendable search for other employ- 
ment, and was able to obtain a permanent job 
with a restaurant at the minimum wage but 
was released from that employment only be- 
cause business conditions resulted in the res- 
taurant going out of business, the Commission 
was required to enter an award setting the 
plaintiff's compensation at two-thirds of the 
difference between his average wage of $196.91 
a week while working for the defendant and the 
minimum wage of $134.00 a week which he 
received thereafter, an award of $41.94 per 
week, not to exceed 300 weeks. Hendrix v. 
Linn-Corriher Corp., 317 N.C. 179, 345 S.H.2d 
374 (1986). 

Compensation under this section is to be 
computed upon the basis of the difference in the 
average weekly earnings before the injury and 
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the average weekly wages the employee is able 
to earn thereafter. Gupton v. Builders Transp., 
320 N.C. 38, 357 S.E.2d 674 (1987). 

Commission Erred by Not Assessing 
Most Munificient Remedy. — The Industrial 
Commission erred when it awarded permanent 
disability compensation solely for plaintiff’s 
scheduled hand injury under G.S. 97-31 with- 
out assessing whether G.S. 97-29 or this section 
would provide him a more munificent remedy. 
McLean v. Eaton Corp., 125 N.C. App. 391, 481 
$1: 2d°289°(1997): 

The Commission did not err in allowing 
defendants a credit only for the wages 
actually earned by employee after he was 
found to be disabled, as implicit in the Commis- 
sion’s finding that employee was entitled to 
compensation at two-thirds the difference be- 
tween his wages prior to disability and his 
average weekly wages immediately thereafter 
was a finding that the wages actually earned by 
the employee after he was found to be disabled 
were the wages he was capable of earning. 
Calloway v. Mills, 78 N.C. App. 702, 338 S.E.2d 
548 (1986), remanding, however, for further 
findings so that the exact amount of credit 
could be set and compensation could be prop- 
erly calculated. 

Showing Necessary to Secure Award Un- 
der Section. — In order to secure an award 
under this section, the claimant has the burden 
of proving (1) that the injury resulted from 
accident arising out of and in the course of his 
employment; (2) that there resulted from that 
injury a loss of earning capacity (disability); 
and (3) the extent of that disability. Without 
such proof, there is no authority upon which to 
make an award, even though permanent phys- 
ical injury may have been suffered. Gaddy v. 
Kern, 17 N.C. App. 680, 195 S.E.2d 141, cert. 
denied, 283 N.C. 585, 197 S.E.2d 873 (1973). 

In order to secure an award under this sec- 
tion, the plaintiff has the burden of showing not 
only permanent partial disability, but also its 
degree. Gupton v. Builders Transp., 320 N.C. 
38; 357 S.H.2d 674 (1987). 

An employee’s presumption of disability 
may not be defeated merely by a return to work. 
Kisiah v. W.R. Kisiah Plumbing, Inc., 124 N.C. 
App. 72, 476 S.E.2d 434 (1996). 

Burden is on claimant to show perma- 
nent partial disability. Hall v. Thomason 
Chevrolet, Inc., 263 N.C. 569, 139 S.E.2d 857 
(1965). 

Presumption of Disability Not Rebutted. 
— Where the parties executed a Form 21 Agree- 
ment relieving the employee of the burden of 
proving his disability, the fact that plaintiff 
held a job one year before the matter was 
initially heard was not sufficient to prove that 
suitable jobs were available to him and that he 
was capable of getting one. Flores v. Stacy 
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Penny Masonry Co., 184 N.C. App. 452, 518 
S.E.2d 200 (1999). 

And also its degree. See Hall v. Thomason 
Chevrolet, Inc., 263 N.C. 569, 189 S.E.2d 857 
(1965). 

Because plaintiff’s presumption of post- 
injury diminished earning capacity was 
established by plaintiff and unrebutted by 
defendant, plaintiff was allowed to elect bene- 
fits pursuant to this section. Shaw v. UPS, 116 
N.C. App. 598, 449 S.E.2d 50 (1994), aff’d per 
curiam, 342 N.C. 189, 463 S.E.2d 78 (1995). 

Entitlement to Partial Disability Com- 
pensation Shown. — Plaintiff, who received 
temporary total disability benefits under G.S. 
97-29 for a compensable heart attack in April, 
1979, was properly awarded permanent partial 
disability under this section on his application 
under G.S. 97-47 for modification of the prior 
award following three additional heart attacks, 
where the Commission found that he had been 
permanently and totally disabled since June 
1981, partially as a result of his compensable 
heart attack in 1979. Weaver v. Swedish Im- 
ports Maintenance, Inc., 80 N.C. App. 432, 343 
S.E.2d 205 (1986), modified, 319 N.C. 243, 354 
S.E.2d 477 (1987). 

Individual who retired from job in which he 
had 47 years of experience at age 70, and 
subsequently attempted to return to work but 
could not obtain comparable employment, was 
entitled to partial disability compensation 
based on the difference between his present 
and former wages, in view of environmental 
restriction, caused by his occupational disease 
(COPD), which combined with other factors to 
limit the scope of his potential employment. 
Preslar v. Cannon Mills Co., 80 N.C. App. 610, 
343 S.E.2d 209 (1986). 

Truck driver, who suffered a 7% loss in the 
visual field of one eye in a job-related accident 
and was unable thereafter to find work at 
wages comparable to those he had been earning 
as a truck driver, was not precluded from re- 
ceiving benefits under this section merely be- 
cause he had received some compensation un- 
der G.S. 97-31 for a scheduled injury. Gupton v. 
Builders Transp., 320 N.C. 38, 357 S.E.2d 674 
(1987). 

The record contained competent evidence to 
support the plaintiff's temporary partial dis- 
ability compensation: the Commission’s deter- 
mination that, but for his injury, plaintiff would 
have received the Panthers contract amount of 
$ 86,000; its finding that plaintiff was unable to 
obtain other professional football employment; 
plaintiff’s failure to obtain employment with 
the Dallas Cowboys; and his three treating 
physicians’ note that a symptomatic disc would 
contraindicate his playing professional football. 
Larramore v. Richardson Sports Ltd. Partners, 
141 N.C. App. 250, 540 S.E.2d 768, 2000 N.C. 
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App. LEXIS 1305 (2000), aff'd, 353 N.C. 520, 
546 S.E.2d 87 (2001). 

Employee met burden of proving employ- 
ment at a diminished capacity after a work- 
related injury by showing employment at a 
wage lower than pre-injury employment wage 
and because employer did not prove that the 
employee was able to earn higher wages, the 
North Carolina Industrial Commission did not 
err by finding that the employee was eligible to 
receive partial disability compensation. 
Osmond v. Carolina Concrete Specialties, 151 
N.C. App. 541, 568 S.E.2d 204, 2002 N.C. App. 
LEXIS 906 (2002), review denied, 356 N.C. 676, 
577 S.E.2d 631 (2003). 

Where an employee suffered a general partial 
disability, but continued to receive the same 
wages, which amounted to more than the as- 
sessable compensation for his injury, he could 
not receive additional compensation. But to 
protect the employee against the possibility 
that the employer might, after the expiration of 
the time limit specified in G.S. 97-24, discon- 
tinue the employment and thus defeat the 
rights of the employee, the Commission, after 
finding the existing of the disability, directed 
that an award issue subject to specified limita- 
tions. It directed compensation at the statutory 
rate “at any time it is shown that the claimant 
is earning less,” etc., during the statutory pe- 
riod of 300 weeks. By this order the Commis- 
sion, in effect retained jurisdiction for future 
adjustments. In so doing it did not exceed its 
authority. Branham v. Denny Roll & Panel Co., 
223 N.C. 238, 25 S.E.2d 865 (1943). 

Partial Disability Benefits Not War- 
ranted. — An award also containing a provi- 
sion by which the Commission sought to retain 
jurisdiction during 300 weeks so that claimant 
might be paid more compensation if he had a 
wage loss as a result of his injury within that 
time was held to be error by the Supreme 
Court, which said, “There is nothing in the 
statute. . . that contemplates or authorizes an 
anticipatory finding by the Commission that a 
physical impairment may develop into a com- 
pensable disability. Neither does the statute 
vest in the Commission the power to retain 
jurisdiction of a claim, after compensation has 
been awarded, merely because some physical 
impairment suffered by the claimant may, at 
some time in the future, cause a loss of wages. 
The Commission is concerned with conditions 
existing prior to and at the time of the hearing. 
If such conditions change in the future, to the 
detriment of the claimant, the statute affords 
the claimant a remedy and fixes the time 
within which he must seek it. G.S. 97-47.” Dail 
v. Kellex Corp., 233 N.C. 446, 64 S.E.2d 438 
(1951). 

In Harris v. Asheville Contracting Co., 240 
N.C. 715, 83 S.E.2d 802 (1954), the court again 
stated that the Commission was without juris- 
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diction to retain jurisdiction for 300 weeks. 
Branham v. Denny Roll & Panel Co., 223 N.C. 
233, 25 S.E.2d 865 (1943), was distinguished. 
See also Hill v. DuBose, 234 N.C. 446, 67 S.E.2d 
3/1 4951) Hill vy: DuBose,Z37 N.C. 501, 75 
S.E.2d 401 (1953). 

Apportionment Held Proper. — Where 
evidence supported the Industrial Commis- 
sion’s conclusion that claimant was totally dis- 
abled and that 55 percent of her disability was 
due to an occupational disease while 45 percent 
was due to other physical infirmities, it was not 
error for the Industrial Commission to award 
claimant compensation for a 55 percent partial 
disability rather than for total disability. Mor- 
rison v. Burlington Indus., 304 N.C. 1, 282 
S.E.2d 458 (1981). 

Employer’s failure to tell employee 
about benefits provided under this section 
was not sufficient reason to set aside the award 
where employee-plaintiff entered into an agree- 
ment, accepted all the benefits from it, and 
chose not to contest it until almost two years 
after entering the agreement. Crump v. Inde- 
pendence Nissan, 112 N.C. App. 587, 4386 
S.E.2d 589 (1993). 

Exaggerated Post-Injury Earnings. — 
Where plaintiff’s hourly wage after he termi- 
nated his employment due to lung impairment 
was less than he had earned; however, his 
weekly income was approximately the same as 
pre-injury due to his working more hours post- 
injury, plaintiff's actual post-injury earnings 
were exaggerated and were not a reliable indi- 
cator of his earning capacity. Harris v. North 
Am. Prods., 125 N.C. App. 349, 481 S.E.2d 321 
Goo: 

Factors other than actual post-injury 
earnings may be considered in determining an 
injured employee’s post-injury earning capac- 
ity. Harris v. North Am. Prods., 125 N.C. App. 
349, 481 S:H.2d 321 (1997). 

Failure to Make Required Findings as to 
Earning Capacity. — Industrial commission 
erred in determining a worker’s permanent 
partial disability rating pursuant to G.S. 97-31, 
disability was defined by a diminished capacity 
to earn wages, not by physical infirmity alone, 
G.S. 97-2(9), and the commission failed to make 
required findings pursuant to G.S. 97-30 on 
whether the job offered to the worker by her 
employer accurately reflected her ability to 
earn wages. Baker v. Sam’s Club, 161 N.C. App. 
712, 589 S.E.2d 387, 2003 N.C. App. LEXIS 
2255 (2003). 

Remand for Findings as to Wage Earn- 
ing Capacity. — Where plaintiff suffered a 
permanent disability to her lungs, the Indus- 
trial Commission committed error in compen- 
sating her under G.S. 97-31, but failing to 
consider or make findings of fact as to whether 
her disability affected her wage earning capac- 
ity under either G.S. 97-29 or this section, as 
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this prevented plaintiff from electing to recover 
under either this section or G.S. 97-29, if she 
was so entitled. Strickland v. Burlington In- 
dus., Inc., 87 N.C. App. 507, 361 S.E.2d 394 
(1987). 

Psychological injuries are compensable, 
if at all, under G.S. 97-29 or this section and 
wage-earning capacity is critical to the assess- 
ment of a plaintiff’s entitlement to benefits 
under these sections. McLean v. Eaton Corp., 
125 N.CeAppas9n AS 1eS 2092891997). 

Disability Related to Asbestosis. — The 
claimant could not recover compensation for 
total or partial incapacity to earn wages, both of 
which require a showing of disablement, where 
his prior award of 104-weeks compensation for 
asbestosis did not establish his disablement, 
but he was entitled to compensation for perma- 
nent injury to his lungs. Davis v. Weyerhaeuser 
Covsl32oN Cy App etd laos E2079 1099): 

Concept of Maximum Medical Improve- 
ment Is Not Applicable to Temporary Dis- 
ability Payments. — Employee’s reaching of 
maximum medical improvement (MMI) did not 
affect the employee’s right to continue to re- 
ceive temporary disability workers’ compensa- 
tion benefits and MMI did not represent the 
point in time at which a loss of wage-earning 
capacity automatically converted from tempo- 
rary to permanent. Hooker v. Stokes-Reynolds 
Hospital/North Carolina Baptist Hosp. Inc., 
161 N.C. App. 111, 587 S.E.2d 440, 2003 N.C. 
App. LEXIS 1975 (2003), cert. denied sub nom. 
Hooker v. Stokes-Reynolds Hosp., 358 N.C. 234, 
594 S.E.2d 192 (2004). 

Award finding a claimant totally dis- 
abled was upheld, despite the claimant re- 
celving a tobacco allotment and owning a mo- 
bile home park, because the claimant did not 
perform any physical actively involved with 
either enterprise, and competent evidence 
showed that the claimant was unable to (1) 
walk or stand for any sustained period of time, 
(2) climb or sleep for more than a few hours at 
a time because of continuous knee pain, and (3) 
remain balanced for any length of time. Hens- 
ley v. Indus. Maint. Overflow, 166 N.C. App. 
413, 601 S.E.2d 8938, 2004 N.C. App. LEXIS 
1729 (2004), cert. denied, 359 N.C. 631, 613 
S.E.2d 690 (2005), cert. dismissed, 359 N.C. 
631, — S.E.2d — (2005). 

Applied in Dowdy vy. Fieldcrest Mills, Inc., 
308° N.C. 701, 304 5.Ei2d 215, 1983)" Roper: 
J.P. Stevens & Co., 65 N.C. App. 69, 308 S.E.2d 
485 (1983); Fleming v. K-Mart Corp., 312 N.C. 
538, 324 S.E.2d 214 (1985); Weaver v. Swedish 
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Imports Maintenance, Inc., 319 N.C. 243, 354 
S.E.2d 477 (1987); King v. Yeargin Constr. Co., 
124 N.C. App. 396, 476 S.E.2d 898 (1996); 
Trivette v. Mid-South Mgmt., 154 N.C. App. 
140, 571 S.E.2d 692, 2002 N.C. App. LEXIS 
1408 (2002). 

Cited in Daughtry v. Metric Constr. Co., 115 
N.C. App. 354, 446 S.E.2d 590, cert. denied, 338 
N.C. 515, 452 S.E.2d 808 (1994); Honeycutt v. 
Carolina Asbestos Co., 235 N.C. 471, 70 S.E.2d 
426 (1952); Little v. Anson County Schools Food 
Serv., 295 N.C: 527, 246 S.E.2d 743501978); 
Morrison v. Burlington Indus., 301 N.C. 226, 
271 S.E.2d 364 (1980); Gamble v. Borden, Inc., 
45 N.C. App. 506, 263 S.E.2d 280 (1980); Smith 
v. American & Efird Mills, 305 N.C. 507, 290 
S.E.2d 634 (1982); Cloutier v. State, 57 N.C. 
App. 239, 291 S.E.2d 362 (1982); West v. 
Bladenboro Cotton Mills, Inc., 62 N.C. App. 
267, 302 S.E.2d 645 (1983); Dolbow v. Holland 
Indus., Inc., 64 N.C. App. 695, 308 S.E.2d 335 
(1983); Hill v. Hanes Corp., 79 N.C. App. 67, 339 
S.E.2d 1 (1986); Whitley v. Columbia Lumber 
Mfg. Co., 318 N.C. 89, 348 S.E.2d 336 (1986); 
Gupton v. Builders Transp., 83 N.C. App. 1, 348 
S.E.2d 601 (1986); Heffner v. Cone Mills Corp., 
83 N.C. App. 84, 349 S.E.2d 70 (1986); Hill v. 
Hanes Corp., 319 N.C. 167, 353 8.H.2d;, 392 
(1987); Thomas v. Hanes Printables, 91 N.C. 
App. 45, 370 S.E.2d 419 (1988); Freeman v. 
Freeman, 107 N.C. App. 644, 421 S.E.2d 623 
(1992); Charlotte-Mecklenburg Hosp. Auth. v. 
North Carolina Indus. Comm’n, 336 N.C. 200, 
443 §.E.2d 716 (1994); McGee v. Estes Express 
Lines, 125 N.C. App. 298, 480 S.E.2d 416 
(1997); Neal v. Carolina Mgt., 1380 N.C. App. 
220, 502 S.E.2d 424 (1998), revd on other 
grounds, 350 N.C. 63, 510 S.E.2d 375 (1999); 
Lanning v. Fieldcrest-Cannon, Inc., 352 N.C. 
98, 530 S.E.2d 54, 2000 N.C. LEXIS 434 (2000); 
Lewis v. Sonoco Prods. Co., 137 N.C. App. 61, 
526 S.E.2d 671, 2000 N.C. App. LEXIS 257 
(2000); Bond v. Foster Masonry, Inc., 139 N.C. 
App. 128, 532 S.E.2d 583, 2000 N.C. App. 
LEXIS 803 (2000); Oliver v. Lane Co., 143 N.C. 
App. 167, 544 S.E.2d 606, 2001 N.C. App. 
LEXIS 220 (2001); Devlin v. Apple Gold, Inc., 
153 N.C. App. 442, 570 S.E.2d 257, 2002 N.C. 
App. LEXIS 1187 (2002); Arnold v. Wal-Mart 
Stores, Inc., 154 N.C. App. 482, 571 S.E.2d 888, 
2002 N.C. App. LEXIS 1461 (2002); White v. 
Weyerhaeuser Co., 167 N.C. App. 658, 606 
S.E.2d 389, 2005 N.C. App. LEXIS 5 (2005); 
Smith v. Richardson Sports Ltd. Partners, 168 
N.C. App. 410, 608 S.E.2d 342, 2005 N.C. App. 
LEXIS 348 (2005). 


§ 97-31. Schedule of injuries; rate and period of compen- 


sation. 


In cases included by the following schedule the compensation in each case 
shall be paid for disability during the healing period and in addition the 
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disability shall be deemed to continue for the period specified, and shall be in 
lieu of all other compensation, including disfigurement, to wit: 

(1) For the loss of a thumb, sixty-six and two-thirds percent (667%) of the 
average weekly wages during 75 weeks. 

(2) For the loss of a first finger, commonly called the index finger, sixty-six 
and ayo uaIES percent (6628%) of the average weekly wages during 40 
weeks. 

(3) For the loss of a second finger, sixty-six and two-thirds percent (6673%) 
of the average weekly wages during 40 weeks. 

(4) For the loss of a third finger, sixty-six and two-thirds percent (6673%) 
of the average weekly wages during 25 weeks. 

(5) For the loss of a fourth finger, commonly called the little finger, 
sixty-six and two-thirds percent (6673%) of the average weekly wages 
during 20 weeks. 

(6) The loss of the first phalange of the thumb or any finger shall be 
considered to be equal to the loss of one half of such thumb or finger, 
and the compensation shall be for one half of the periods of time above 
specified. 

(7) The loss of more than one phalange shall be considered the loss of the 
entire finger or thumb: Provided, however, that in no case shall the 
amount received for more than one finger exceed the amount provided 
in this schedule for the loss of a hand. 

(8) For the loss of a great toe, sixty-six and two-thirds percent (6673%) of 
the average weekly wages during 35 weeks. 

(9) For the loss of one of the toes other than a great toe, sixty-six and 
two-thirds percent (662%) of the average weekly wages during 10 
weeks. 

(10) The loss of the first phalange of any toe shall be considered to be 
equal to the loss of one half of such toe, and the compensation shall be 
for one half of the periods of time above specified. 

(11) The loss of more than one phalange shall be considered as the loss of 
the entire toe. 

(12) For the loss of a hand, sixty-six and two-thirds percent (6673%) of the 
average weekly wages during 200 weeks. 

(13) For the loss of an arm, sixty-six and two-thirds percent (6673%) of the 
average weekly wages during 240 weeks. 

(14) For the loss of a foot, sixty-six and two-thirds percent (6673%) of the 
average weekly wages during 144 weeks. 

(15) For the loss of a leg, sixty-six and two-thirds percent (6673%) of the 
average weekly wages during 200 weeks. 

(16) For the loss of an eye, sixty-six and two-thirds percent (6673%) of the 
average weekly wages during 120 weeks. 

(17) The loss of both hands, or both arms, or both feet, or both legs, or both 
eyes, or any two thereof, shall constitute total and permanent disabil- 
ity, to be compensated according to the provisions of G.S. 97-29. The 
employee shall have a vested right in a minimum amount of compen- 
sation for the total number of weeks of benefits provided under this 
section for each member involved. When an employee dies from any 
cause other than the injury for which he is entitled to compensation, 
payment of the minimum amount of compensation shall be payable as 
provided in G.S. 97-37. 

(18) For the complete loss of hearing in one ear, sixty-six and two-thirds 
percent (6624%) of the average weekly wages during 70 weeks; for the 
complete loss of hearing in both ears, sixty-six and two-thirds percent 
(6624%) of the average weekly wages during 150 weeks. 

(19) Total loss of use of a member or loss of vision of an eye shall be 
considered as equivalent to the loss of such member or eye. The 
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compensation for partial loss of or for partial loss of use of a member 
or for partial loss of vision of an eye or for partial loss of hearing shall 
be such proportion of the periods of payment above provided for total 
loss as such partial loss bears to total loss, except that in cases where 
there is eighty-five per centum (85%), or more, loss of vision in any 
eye, this shall be deemed “industrial blindness” and compensated as 
for total loss of vision of such eye. 


(20) The weekly compensation payments referred to in this section shall 


all be subject to the same limitations as to maximum and minimum as 
set out in G.S. 97-29. 


(21) In case of serious facial or head disfigurement, the Industrial 


Commission shall award proper and equitable compensation not to 
exceed twenty thousand dollars ($20,000). In case of enucleation 
where an artificial eye cannot be fitted and used, the Industrial 
Commission may award compensation as for serious facial disfigure- 
ment. 


(22) In case of serious bodily disfigurement for which no compensation is 


payable under any other subdivision of this section, but excluding the 
disfigurement resulting from permanent loss or permanent partial 
loss of use of any member of the body for which compensation is fixed 
in the schedule contained in this section, the Industrial Commission 
may award proper and equitable compensation not to exceed ten 
thousand dollars ($10,000). 


(23) For the total loss of use of the back, sixty-six and two-thirds percent 


(662%) of the average weekly wages during 300 weeks. The compen- 
sation for partial loss of use of the back shall be such proportion of the 
periods of payment herein provided for total loss as such partial loss 
bears to total loss, except that in cases where there is seventy-five per 
centum (75%) or more loss of use of the back, in which event the 
injured employee shall be deemed to have suffered “total industrial 
disability” and compensated as for total loss of use of the back. 


(24) In case of the loss of or permanent injury to any important external 


or internal organ or part of the body for which no compensation is 
payable under any other subdivision of this section, the Industrial 
Commission may award proper and equitable compensation not to 
exceed twenty thousand dollars ($20,000). (1929, c. 120, s. 31; 1931, c. 
16491943" co 5020s) 21955 c? 1026es: F195 cw 1271 Cla 9Gaes 
3; 1963, ¢c, 424ess. 219676. 64s" 321969) er il43 sical foeGeo lo 
So; Co 1D0l Ss oye. (Ole ss! 12s TOToNC M1649 sero Hier se 92s alee one 
C2505 193 ic 129 sso) 


Cross References. — As to necessity of 
showing disability when injury is not within 
schedule of this section, see note to G.S. 97-2. 

Study Committee on Workers’ Compen- 
sation Benefits. — Session Laws 2005-448, ss. 
1(a)-(e), provide: “(a) There is established the 
Study Committee on Workers’ Compensation 
Benefits. The Committee shall study disability 
benefits available under the Workers’ Compen- 
sation Act, including the following: 

“(1) The appropriate coverage and benefit 
levels, including the level of scheduled pay- 
ments under G.S. 97-31, the appropriateness of 
cost-of-living adjustments, and a comparison of 
workers’ compensation benefits in other states. 

“(2) How the workers’ compensation system 
functions with other disability benefits, includ- 


ing social security and private disability. 

“(3) Employment issues and their relation- 
ship to the current workers’ compensation sys- 
tem. 

“(4) The appropriate manner for compensa- 
tion related to exposure to asbestos or silica. 

“(5) The manner and duration of medical 
benefits. 

“(6) Any other issues the Committee deems 
relevant under the workers’ compensation sys- 
tems 

“(b) The Study Committee on Workers’ Com- 
pensation Benefits shall consist of 12 members, 
appointed as follows: 

“(1) Six appointed by the General Assembly 
upon the recommendation of the Speaker of the 
House of Representatives. 
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“(2) Six appointed by the General Assembly 

upon the recommendation of the President Pro 
Tempore of the Senate. 
“Vacancies in membership shall be filled by the 
original appointing authority. The Committee, 
while in the discharge of its official duties, may 
exercise all powers provided for under G.S. 
120-19 and G.S. 120-19.1 through G.S. 120- 
19.4. The Committee may contract for profes- 
sional, clerical, or consultant services as pro- 
vided by G.S. 120-32.02. 

“(c) Subject to the approval of the Legislative 
Services Commission, the Committee may meet 
in the Legislative Building or the Legislative 
Office Building. The Legislative Services Com- 
mission, through the Legislative Services Of- 
ficer, shall assign professional staff to assist the 
Committee in its work. The House of Represen- 
tatives’ and the Senate’s Supervisors of Clerks 
shall assign clerical support staff to the Com- 
mittee, and the expenses relating to clerical 
employees shall be borne by the Committee. 
Members of the Committee shall receive sub- 
sistence and travel expenses at the rates set 
forth in G.S. 120-3.1, 138-5, or 138-6, as appro- 
priate. 

“(d) The Committee shall report to the 2006 
Regular Session of the 2005 General Assembly 
upon its convening and shall make its final 
report to the 2007 General Assembly upon its 
convening. Progress and final reports of the 
Commission may include recommended legisla- 
tion. The Committee shall terminate upon the 
convening of the 2007 General Assembly. 
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“(e) Of the funds appropriated to the General 
Assembly, the Legislative Services Commission 
shall allocate funds for the expenses of the 
Committee established by this act.” 

Legal Periodicals. — For comment on the 
1943 amendment, which rewrote this section, 
see 21 N.C.L. Rev. 384 (1943). 

For note as to eye injuries and loss of vision, 
see 35 N.C.L. Rev. 443 (1957). 

For survey of 1978 administrative law, see 57 
N.C.L. Rev. 831 (1979). 

For note discussing the use of age, education, 
and work experience in determining disability 
in workers’ compensation cases, see 15 Wake 
Forest L. Rev. 570 (1979). 

For survey of 1980 tort law, see 59 N.C.L. 
Rev. 1239 (1981). 

For survey of 1981 administrative law, see 60 
N.C.L. Rev. 1165 (1982). 

For survey of 1982 law on workers’ compen- 
sation, see 61 N.C.L. Rev. 1243 (1983). 

For note discussing proof of causation re- 
quirement in occupational disease cases, in 
light of Rutledge v. Tultex Corp./Kings Yarn, 
306 N-C. 65, 301 5S:Ee2d 3597(1983)) see 7 
Campbell L. Rev. 99 (1984). 

For survey, “The North Carolina Workers’ 
Compensation Act of 1994: A Step in the Direc- 
tion of Restoring Balance,” see 73 N.C.L. Rev. 
2502 (1995). 

For survey, “Vernon v. Stephen L. Mabe 
Builders: The Requirements of Fairness in Set- 
tlement Agreements Under the North Carolina 
Workers’ Compensation Act,” see 73 N.C.L. Rev. 
2529 (1995). 


CASE NOTES 


I. In General. 

II. Thumb or Fingers. 
Ill. Hands. 

IV. Legs. 

V. Eyes. 
VI. Partial Loss or Partial Loss of Use. 
. Disfigurement. 
, Back. 
IX. Important Organs. 


I. IN GENERAL. 


Editor’s Note. — Many of the cases below 
construe this section as it read prior to the 1943 
amendment. 

The amending statute of 1963 is not ret- 
roactive. Arrington v. Stone & Webster Eng’g 
Corp., 264 N.C. 38, 140 S.E.2d 759 (1965). 

The 1963 Amendment Separated Provi- 
sions for Disfigurement and Loss of Or- 
gan. — By Session Laws 1963, c. 424, the 
General Assembly rewrote subdivision (22) and 
added subdivision (24), separating the provi- 
sions for awards of compensation for disfigure- 
ment and for loss of an important organ of the 


body. Cates v. Hunt Constr. Co., 267 N.C. 560, 
148 S.E.2d 604 (1966). 

Which Are Not Covered by Subdivisions 
(1) to (20). — Subdivisions (1) to (20), inclu- 
sive, do not provide any compensation what- 
ever for injuries on account of disfigurement. 
Neither do they provide compensation for loss 
of or injury to an organ or part of the body. 
Cates v. Hunt Constr. Co., 267 N.C. 560, 148 
S.E.2d 604 (1966). 

Liberal Construction. — The act should be 
liberally construed to the end that the benefits 
thereof shall not be denied upon technical, 
narrow, and strict interpretation. Cates v. Hunt 
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Gonstr.) Co.,. 267 N:G..560; 148 S.Bi2d5604 
(1966). 

The act requires the Industrial Commission 
and the courts to construe the compensation act 
liberally in favor of the injured worker. Cates v. 
Hunt Constr. Co., 267 N.C. 560, 148 S.E.2d 604 
(1966). 

This section should be liberally construed to 
the end that the benefits thereof should not be 
denied upon technical, narrow and strict inter- 
pretation. Gaddy v. Anson Wood Prods., 92 N.C. 
App. 483, 374 S.E.2d 477 (1988). 

Purpose of Schedule Is to Expand Em- 
ployee’s Remedies. — Although this section 
relieves an employee from proving diminished 
earning capacity for injuries caused thereun- 
der, it was not intended to mean that the 
presumption of reduced earning capacity 
should be used to the employee’s detriment. 
The purpose of the schedule was to expand, not 
restrict, the employee’s remedies. Whitley v. 
Columbia Lumber Mfg. Co., 318 N.C. 89, 348 
S.E.2d 336 (1986). 

Purpose of “In Lieu of” Clause. — The 
legislature enacted the “in lieu of” clause in this 
section to express its intent not to permit com- 
pensation for both loss and disfigurement of 
body parts. Whitley v. Columbia Lumber Mfg. 
Co., 318 N.C. 89, 348 S.E.2d 336 (1986). 

The “in lieu of” clause of this section acts to 
prevent double recovery of benefits under dif- 
ferent sections of the Workers’ Compensation 
Act, but it does not provide for an exclusive 
remedy. Mitchell v. Fieldcrest Mills, Inc., 84 
N.C. App. 661, 353 S.E.2d 638 (1987). 

Applicability of “In Lieu of” Provisions. 
— The “in heu of” provisions of this section, the 
scheduled injury statute, apply only when all 
the employee’s injuries fall within those set out 
in the schedule. Hill v. Hanes Corp., 319 N.C. 
167, 353 S.E.2d 392 (1987). 

Meaning of “Shall Be Deemed”. — The 
words “shall be deemed,” as used in the opening 
paragraph of this section, mean “shall be held,” 
“shall be adjudged,” “shall be determined,” 
“shall be treated as if,” “shall be construed.” 
Watts v. Brewer, 243 N.C. 422, 90 S.E.2d 764 
(1956): 

Disablement Presumed. — In all cases in 
which compensation is sought under G.S. 97-29 
or G.S. 97-30, total or partial disablement must 
be shown; however, if compensation is sought in 
the alternative under this section, disablement 
is presumed from the injury and compensation 
is accordingly based on the schedule. Grant v. 
Burlington Indus., Inc., 77 N.C. App. 241, 335 
Sed 327 isso), 

To obtain an award of benefits under any 
subsection of this section, a specific showing 
that the claimant has undergone a diminution 
in wage-earning capacity is not required; in- 
stead, disability is presumed from the fact of 
injury. Grant v. Burlington Indus., Inc., 77 N.C. 
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App: 241, 335:S:H.2d 827 (1985). 

This section is a schedule of losses for which 
compensation is payable even if a claimant does 
not demonstrate loss of wage-earning capacity. 
Losses included in the schedule are conclu- 
sively presumed to diminish wage-earning abil- 
ity. Harrell v. Harriet & Henderson Yarns, 314 
N.C. 566, 336 S.E.2d 47 (1985). 

Under this section, a worker may receive 
compensation even if he or she cannot demon- 
strate loss of wage-earning capacity, because 
losses included in the schedule are conclusively 
presumed to diminish wage-earning ability. 
Strickland v. Burlington Indus., Inc., 86 N.C. 
App. 598, 359 S.E.2d 19, modified and aff’d on 
rehearing, 87 N.C. App. 507, 361 $.E.2d 394 
(1987). 

Maximum Medical Improvement. — The 
healing period ends when after a course of 
treatment and observation, the injury is discov- 
ered to be permanent and that fact is duly 
established; the point at which the injury has 
stabilized is often called “maximum medical 
improvement.” Horne v. Universal Leaf Tobacco 
Processors, 119 N.C. App. 682, 459 S.E.2d 797 
(Hee). 

Evidence indicating that a skin graft would 
be necessary before a complete healing of plain- 
tiff’s foot would occur and the release of plain- 
tiff to work only with certain restrictions sup- 
ported the finding that plaintiff had not yet 
reached maximum medical improvement. 
Davis v. Embree-Reed, Inc., 1385 N.C. App. 80, 
519 S.H.2d 763, 1999 N.C Apom Et xton ze 
(1999), cert. denied, 351 N.C. 102, 541 S.E.2d 
143 (1999). 

A finding of maximum medical improvement 
is simply the prerequisite to a determination of 
the amount of any permanent disability under 
this section. Silver v. Roberts Welding Contrac- 
tors, 117 N.C. App. 707, 453 S.E.2d 216 (1995). 

Once an employee has reached their maxi- 
mum medical improvement, the employee may 
establish permanent incapacity pursuant to 
either this section, G.S. 97-29 or G.S. 97-30. 
Franklin v. Broyhill Furn. Indus., 123 N.C. 
App. 200, 472 S.E.2d 382 (1996). 

Contrary to the defendants’ contention, the 
plaintiff reached maximum medical improve- 
ment—given his refusal to undergo further 
surgeries recommended by his doctor—with 
respect to his right and left upper extremities 
on January 24, 1994 and with respect to all of 
his injuries, on October 3, 1994 when he was 
found to be permanently and totally disabled. 
Aderholt v. A.M. Castle Co., 137 N.C. App. 718, 
529 S.E.2d 474, 2000 N.C. App. LEXIS 492 
(2000). 

The Industrial Commission’s award of tem- 
porary total disability benefits without deter- 
mining whether the employee had reached 
maximum medical improvement required a re- 
mand for such a determination. Anderson v. 
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Gulistan Carpet, Inc., 144 N.C. App. 661, 550 
S.E.2d 237, 2001 N.C. App. LEXIS 575 (2001). 

A workers’ compensation commission could 
not award benefits for lost earning capacity to 
an injured employee where it did not find the 
date a “healing period” ended or the date an 
employee reached “maximum medical improve- 
ment.” Arnold v. Wal-Mart Stores, Inc., 154 
N.C. App. 482, 571 S.E.2d 888, 2002 N.C. App. 
LEXIS 1461 (2002). 

Employee’s reaching of maximum medical 
improvement (MMI) did not affect the employ- 
ee’s right to continue to receive temporary dis- 
ability workers’ compensation benefits and 
MMI did not represent the point in time at 
which a loss of wage-earning capacity automat- 
ically converted from temporary to permanent. 
Hooker v. Stokes-Reynolds Hospital/North 
Carolina Baptist Hosp. Inc., 161 N.C. App. 111, 
587 S.E.2d 440, 2003 N.C. App. LEXIS 1975 
(2003), cert. denied sub nom. Hooker v. Stokes- 
Reynolds Hosp., 358 N.C. 234, 594 $.H.2d 192 
(2004). 

For discussion of the two lines of case 
law relating to the concept of Maximum 
Medical Improvement and its applicability 
to G.S. 97-29, 97-30 and 97-31, see Effingham v. 
Kroger Co., 149 N.C. App. 105, 561 S.E.2d 287, 
2002 N.C. App. LEXIS 141 (2002). 

Concept of Maximum Medical Improve- 
ment Is Not Applicable to § 97-29 or § 97- 
30. — While G.S. 97-31 contemplates a “healing 
period” followed by a statutory period of time 
corresponding to the specific physical injury, 
and allows an employee to receive scheduled 
benefits for a specific physical impairment only 
once “the healing period” ends, neither G.S. 
97-29 nor G.S. 97-30 contemplates a framework 
similar to that established by G.S. 97-31. Under 
G.S. 97-29 or G.S. 97-30, an employee may 
receive compensation once the employee has 
established a total or partial loss of wage- 
earning capacity, and the employee may receive 
such compensation for as long as the loss of 
wage-earning capacity continues, for a maxi- 
mum of 300 weeks in cases of partial loss of 
wage-earning capacity. Hence, the primary sig- 
nificance of the concept of Maximum Medical 
Improvement (MMI) is to delineate a crucial 
point in time only within the context of a claim 
for scheduled benefits under G.S. 97-31; the 
concept of MMI does not have any direct bear- 
ing upon an employee’s right to continue to 
receive temporary disability benefits once the 
employee has established a loss of wage-earn- 
ing capacity pursuant to G.S. 97-29 or GS. 
97-30. Effingham v. Kroger Co., 149 N.C. App. 
105, 561 S.E.2d 287, 2002 N.C. App. LEXIS 141 
(2002). 

Maximum Medical Improvement Is Pre- 
requisite to Determine Disability. — A find- 
ing of maximum medical improvement is not 
the equivalent of a finding that the employee is 
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able to earn the same wage earned prior to 
injury; the maximum medical improvement 
finding is solely the prerequisite to determina- 
tion of the amount of any permanent disability 
for purposes of this section. Watson v. Winston- 
Salem Transit Auth., 92 N.C. App. 473, 374 
S.E.2d 483 (1988). 

Employee may seek a determination of her 
entitlement to permanent disability under G.S. 
97-29, 97-30, or 97-31 only after reaching max- 
imum medical improvement. Effingham v. 
Kroger Co., 149 N.C. App. 105, 561 S.E.2d 287, 
2002 N.C. App. LEXIS 141 (2002). 

Section Construed with § 97-29. — In 
many instances, an award under G.S. 97-29 
better fulfills the policy of the Workers’ Com- 
pensation Act than an award under this sec- 
tion, because it is a more favorable remedy and 
is more directly related to compensating inabil- 
ity to work. West v. Bladenboro Cotton Mills, 
Inc., 62 N.C. App. 267, 302 S.E.2d 645 (1983). 

An employee who suffers an injury 
scheduled in this section may recover 
compensation under § 97-29 instead of un- 
der this section if he is totally and permanently 
disabled. Whitley v. Columbia Lumber Mfg. 
Co., 318 N.C. 89, 348 S.E.2d 336 (1986). 

The “in lieu of” clause in this section 
does not prevent a worker who qualifies 
from recovering lifetime benefits under 
G.S. 97-29. Whitley v. Columbia Lumber Mfg. 
Co., 318 N.C. 89, 348 S.E.2d 336 (1986), over- 
ruling Perry v. Hibriten Furn. Co., 296 N.C. 88, 
249 S.E.2d 397 (1978). 

If a claimant is totally and permanently 
disabled within the meaning of G.S. 97-29, then 
that claimant is not limited to a recovery under 
the schedule of compensation of this section. 
Mitchell v. Fieldcrest Mills, Inc., 84 N.C. App. 
661, 353 S.E.2d 638 (1987). 

Where claimant is totally disabled as a result 
of injuries not included in G.S. 97-31 schedule, 
claimant is entitled to an award for total dis- 
ability under G.S. 97-29. Weaver v. Swedish 
Imports Maintenance, Inc., 319 N.C. 243, 354 
pb Bi2d 477 A987): 

The interpretation of Perry v. Hibriten Furn. 
Co., 296 N.C. 88, 249 S.E.2d 397 (1978), that 
when all of a plaintiff's disability resulting 
from an injury are covered by this section, an 
employee is entitled to no compensation for 
permanent total disability, was overruled in 
Whitley v. Columbia Lumber Mfg. Co., 318 N.C. 
89, 348 S.E.2d 336 (1986), which held that the 
“in leu of” clause of this section does not 
prevent a worker who qualifies from recovering 
lifetime benefits under G.S. 97-29. Harrington 
v. Pait Logging Company/Georgia Pac., 86 N.C. 
App. 77, 356 S.E.2d 365 (1987). 

Section 97-29 and this section are alter- 
nate sources of compensation for an em- 
ployee who suffers a disabling injury which is 
also included as a scheduled injury. The injured 
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worker is allowed to select the more favorable 
remedy, but he cannot recover compensation 
under both sections. Cockman v. PPG Indus., 
84 N.C. App. 101, 351 S.E.2d 771 (1987). 

Right to Claim Under § 97-29. — Even if 
all injuries are covered under this section, the 
scheduled injury section, an employee may nev- 
ertheless elect to claim under G.S. 97-29 if G.S. 
97-29 is more favorable, but he may not recover 
under both sections. Hill v. Hanes Corp., 319 
N.C. 167,353 S.B.2d 392 (1987). 

Section 97-29 is an alternate source of 
compensation for an employee who suffers an 
injury which is also included under the sched- 
ule under this section; the injured worker is 
allowed to select the more favorable remedy, 
but he or she cannot recover compensation 
under both sections, because this section is “in 
lieu of all other compensation.” Harrington v. 
Pait Logging Company/Georgia Pac., 86 N.C. 
App. 77, 356 S.E.2d 365 (1987); McKenzie v. 
McCarter Elec. Co., 86 N.C. App. 619, 359 
S.E.2d 249 (1987). 

Employee Required to Elect Section Un- 
der Which to Proceed. — Claimant who 
suffered a brain injury accompanied by hearing 
and vision loss was not entitled to recover 
under both this section and G.S. 97-29, but was 
required to elect to proceed under one section or 
the other. Dishmond v. International Paper Co., 
132 N:C. App..576;512 $.E.2d)771 (1999). 

The Industrial Commission is required 
to conduct a full investigation and a deter- 
mination that a Form 26 compensation agree- 
ment is fair and just, in order to assure that the 
settlement is in accord with the intent and 
purpose of the Workers’ Compensation Act, that 
an injured employee receives the disability ben- 
efits to which he is entitled, and, particularly, 
that an employee qualifying for disability com- 
pensation under both G.S. 97-29 and this sec- 
tion have the benefit of the more favorable 
remedy. Vernon v. Steven L. Mabe Bldrs., 336 
N.C.-425, 444 §.B.2d 191 (1994). 

Failure of Commission to Determine 
Fairness of Agreement. — Where plaintiff 
may have been entitled to permanent total 
disability benefits under G.S. 97-29, as well as 
permanent partial disability benefits under 
this section, but under G.S. 97-29 plaintiff 
would receive such benefits for as long as he 
remained totally disabled rather than 45 
weeks, and claims employee assumed, rather 
than determined, that plaintiff was knowledge- 
able about workers’ compensation benefits and 
his rights, in approving the Form 26 compen- 
sation agreement between plaintiff and defen- 
dants, the Industrial Commission did not, as 
the statute requires, act in a judicial capacity to 
determine the fairness of the agreement. Ver- 
non v. Steven L. Mabe Bldrs., 336 N.C. 425, 444 
S.E.2d 191 (1994). 

Award Under § 97-29 Upheld. — There 
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was sufficient evidence to support award and 
the provision of vocational rehabilitation ser- 
vices where the Industrial Commission found 
that plaintiff was impaired as a result of his 
head injury and had yet to overcome resistance 
on the part of potential employers in order to 
obtain employment and required vocational re- 
habilitation to assist him in obtaining stable 
employment. Silver v. Roberts Welding Con- 
tractors, 117 N.C. App. 707/453 (Sil 202246 
(1995). 

Where physician testified that plaintiff suf- 
fered continuous pain in his back, both hips, 
and legs and continuous numbness of the right 
foot, and that he was 100% disabled, and 
opined that plaintiff’s pain was caused by the 
use of his back in coordination with the hips 
and the legs, the Commission could determine 
that plaintiff would not be totally compensated 
for his injuries under this section and that, asa 
result, he was entitled to compensation for 
permanent total incapacity under G.S. 97-29. 
Kendrick v. City of Greensboro, 80 N.C. App. 
183, 341 S.E.2d 122, cert. denied, 317 N.C. 335, 
346 S.E.2d 500 (1986). 

Plaintiff, who suffered a fall causing a per- 
manent partial impairment to his back of 20% 
and whom the Commission found unable to 
work at his previous job as a nurse or at any 
other employment, was totally and perma- 
nently disabled and was entitled to recover 
under G.S. 97-29, and was not limited to recov- 
ery under this section. Taylor v. Margaret R. 
Pardee Mem. Hosp., 83 N.C. App. 385, 350 
S.E.2d 148 (1986), cert. denied, 319 N.C. 410, 
354 S.E.2d 729 (1987). 

Plaintiff, who sustained a 30% permanent 
physical impairment of his left leg as a result of 
a 1977 leg condition, and a 15% permanent 
physical impairment of the left leg as a result of 
a December, 1983 job related accident, was not 
limited to recovery under this section. Wilder v. 
Barbour Boat Works, 84 N.C. App. 689, 352 
S.E.2d 690 (1987). 

An employee may be compensated for both a 
scheduled compensable injury under this sec- 
tion and total incapacity for work under G.S. 
97-29 when the total incapacity is caused by a 
psychiatric disorder brought on by the sched- 
uled injury. Hill v. Hanes Corp., 319 N.C. 167, 
353 S.E.2d 392 (1987). 

Truck driver who suffered a 7% loss in the 
visual field of one eye in a job-related accident, 
and was unable thereafter to find work at 
wages comparable to those he had been earning 
as a truck driver, was not precluded from re- 
ceiving benefits under G.S. 97-30 merely be- 
cause he had received some compensation un- 
der this section for a scheduled injury. Gupton 
v. Builders Transp., 320 N.C. 38, 357 S.E.2d 674 
(1987). 

Section Construed with § 97-30. — Be- 
cause stacking of benefits covering the same 
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injury for the same time period is prohibited, 
and because the prevention of double recovery, 
not exclusivity of remedy, is patently the intent 
of the “in lieu of all other compensation” clause 
in this section, a plaintiff entitled to select a 
remedy under either this section or G.S. 97-30 
may receive benefits under the provisions offer- 
ing the more generous benefits, less the amount 
he or she has already received. Gupton v. Build- 
ers Transp., 320 N.C. 38, 357 S.E.2d 674 (1987). 

An employee who suffers injuries resulting in 
partial disability of a general nature is entitled 
to compensation under G.S. 97-30, while an 
employee who sustains injuries of a specific 
nature is entitled to recover pursuant to the 
schedule provided in this section. In fact, an 
employee who sustains both general and spe- 
cific injuries may recover benefits under both 
G.S. 97-30 and this section. Gray v. Carolina 
Freight Carriers, Inc., 105 N.C. App. 480, 414 
S.E.2d 102 (1992). 

This Section Is Exception to § 97-30. — 
Under G.S. 97-30 compensation for permanent 
partial disability is measured by the degree of 
disability, except in case of loss of a member as 
specified in this section. Ashley v. Rent-A-Car 
Gomez 7. NO9776..1155 8.1: 2d 755 (1967). 

Disability Need Not Be Shown. — North 
Carolina Industrial Commission was correct in 
holding that a disability need not be proven in 
order for G.S. 97-31(24) to apply. Childress v. 
Fluor Daniel. Inc., 162 N.C. App. 524, 590 
S.E.2d 893, 2004 N.C. App. LEXIS 185 (2004). 

Section 97-52 Does Not Require Showing 
of Disability. — The obvious intent of the 
Legislature in enacting G.S. 97-52 was to per- 
mit and not restrict recovery for occupational 
diseases. Section 97-52, therefore, does not re- 
quire that disability be shown as a condition to 
recovery under the schedule for occupational 
disease in this section. Harrell v. Harriet & 
Henderson Yarns, 314 N.C. 566, 3386 S.E.2d 47 
(1985). 

Words “disablement or death” in § 97-52 
merely describe a condition that must occur 
before recovery may be had under G.S. 97-29. 
They do not predicate recovery under this sec- 
tion upon disability. Harrell v. Harriet & Hend- 
erson Yarns, 314 N.C. 566, 336 S.E.2d 47 
(1985). 

Section Construed with § 97-61.5. — The 
acceptance of benefits under G.S. 97-61.5 does 
not necessarily preclude an award under sub- 
section (24) of this section. Hicks v. Leviton 
Mfg. Co., 121 N.C. App. 453, 466 S.E.2d 78 
GLO96). 

The philosophy which supports the 
Workers’ Compensation Act is that the wear 
and tear of the worker, as well as the machin- 
ery, shall be charged to the industry. Cates v. 
Hunt Constr. Co., 267 N.C. 560, 148 S.E.2d 604 
(1966). 

This section sets out a strict and exclu- 
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sive compensation scheme. Perry vy. 
Hibriten “Furnes Coy oom Cs App. 518,241 
S.E.2d 697, aff'd in part and remanded in part, 
296 N.C. 88, 249 S.E.2d 397 (1978). 

The Provisions of Which Are Mandatory. 
— The language of this section is clear, and its 
provisions are mandatory, so that the Commis- 
sion is without authority to deny the compen- 
sation for which it provides on the ground that 
the employee is earning as much as he was 
earning before the injury. Watts v. Brewer, 243 
N.C. 422, 90 S.E.2d 764 (1956); Loflin v. Loflin, 
13 N.C. App. 574, 186 S.E.2d 660, cert. denied, 
23 1IN | Cl549187 S1 2d.5851(1972): 

Injuries Enumerated in Schedule Not 
Compensated Under Other Provisions. — 
The fact that an injury is one of those enumer- 
ated in the schedule of payments set forth 
under this section precludes the Commission 
from awarding compensation under any other 
provision of the act. Loflin v. Loflin, 13 N.C. 
App. 574, 186 S.E.2d 660, cert. denied, 281 N.C. 
154, 187 S.E.2d 585 (1972); Baldwin v. North 
Carolina Mem. Hosp., 32 N.C. App. 779, 233 
S.E.2d 600 (1977). 

When all of an employee's injuries are in- 
cluded in the schedule set out in this section, 
his entitlement to compensation is exclusively 
under this section. Perry v. Hibriten Furn. Co., 
296 N:.C..88, 249:'S:E.2d 397 (1978). 

If by reason of any compensable injury an 
employee is unable to work and earn any 
wages, he is totally disabled and entitled to 
compensation for permanent total disability 
under G.S. 97-29, unless all his injuries are 
included in the schedule set out in this section. 
In that event, the injured employee is entitled 
to compensation exclusively under this section, 
regardless of his ability or inability to earn 
wages in the same or any other employment; 
such compensation is “in lieu of all other com- 
pensation, including disfigurement.” Perry v. 
Hibriten Furn. Co., 296 N.C. 88, 249 S.E.2d 397 
(1978): 

Where all of a worker’s injuries are included 
in the schedule set out in this section his 
compensation is limited to that provided for in 
the statutory schedule without regard to his 
ability or inability to earn wages. Jones v. 
Murdoch Center, 74 N.C. App. 128, 327 S.E.2d 
294 (1985). 

Where the only injury plaintiff sustained was 
an injury to a bodily member covered by this 
section, her compensation after returning to 
her job was limited to the schedule stated in 
this section, whether earning capacity was im- 
paired or not. Algary v. McCarley & Co., 74. N.C. 
App. 125, 327 S.E.2d 296 (1985). 

When all of an employee’s injuries are in- 
cluded in the schedule set out in this section, 
the employee’s entitlement to compensation is 
exclusively under that section. However, if an 
employee receives an injury which is compens- 
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able and the injury causes him to become so 
emotionally disturbed that he is unable to 
work, he is entitled to compensation for total 
incapacity under G.S. 97-29. Hill v. Hanes 
Corp., 79 N.C. App. 67, 339 S.E.2d 1 (1986), 
aff’d in part, rev'd in part, 319 N.C. 167, 353 
S.E.2d 392 (1987). 

Where all of a worker’s injuries are not 
included in the schedule contained in this 
section and the worker’s earning capacity has 
been permanently, but only partially, impaired 
he is entitled to the scheduled compensation 
provided for in this section and an award for 
permanent partial disability as provided for in 
G.S. 97-29 and 97-30. Jones v. Murdoch Center, 
74 N.C. App. 128, 327 S.E.2d 294 (1985). 

Where all of a worker’s injuries are compens- 
able under this section, the compensation pro- 
vided for under this section is in lieu of all other 
compensation. When, however, an employee 
cannot be fully compensated under this section 
and is permanently incapacitated, he or she is 
entitled to compensation under G.S. 97-29 for 
total incapacity or G.S. 97-30 for partial inca- 
pacity. Kendrick v. City of Greensboro, 80 N.C. 
App. 183, 341 S.E.2d 122, cert. denied, 317 N.C. 
335, 346 S.E.2d 500 (1986). 

Measure of Compensation. — Though 
“disability” signifies an impairment of wage- 
earning capacity rather than a physical impair- 
ment, this signification does not establish im- 
pairment of wage-earning capacity as the 
measure of compensation. Perry v. Hibriten 
Furn. Co., 35.N.C. App. 518, 241 S.E.2d 697, 
aff'd in part and remanded, 296 N.C. 88, 249 
S.E.:2d 397 (1978). 

Meaning of “Disability”. — As used in this 
section, the term “disability” signifies an im- 
pairment of wage-earning capacity rather than 
a physical impairment. Loflin v. Loflin, 13 N.C. 
App. 574, 186 S.E.2d 660, cert. denied, 281 N.C. 
154, 187 S.E.2d 585 (1972). 

To support a conclusion of disability the 
North Carolina Supreme Court has said that 
the Commission must find the following three 
facts: (1) that plaintiff was incapable after his 
injury of earning the same wages he had earned 
before his injury in the same employment, (2) 
that plaintiff was incapable after his injury of 
earning the same wages he had earned before 
his injury in any other employment, and (3) 
that this individual’s incapacity to earn was 
caused by plaintiff’s injury. Cook v. Bladenboro 
Cotton Mills, Inc., 61 N.C. App. 562, 300 S.E.2d 
852 (1983). 

Partial Disability Term. — The term of 
partial disability, not the term of total and 
partial disability combined, is to last no longer 
than 300 weeks less the period of total disabil- 
ity; the 300-week maximum partial disability 
period includes the time during which tempo- 
rary total disability is paid or is in addition to 
the time in which temporary total disability is 
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paid. Brown v. Public Works Comm’n, 122 N.C. 
App. 473, 470 S.E.2d 352 (1996). 

In determining the extent of a particu- 
lar employee’s capacity for work, the Com- 
mission may consider such factors as the indi- 
vidual’s degree of pain and the individual’s age, 
education, and work experience. Niple_v. 
Seawell Realty & Indus. Co., 88 N.C. App. 136, 
362;9.E. 20572 198')): 

Pain. — Pain is not in and of itself a com- 
pensable injury. Jackson v. Fayetteville Area 
Sys. of Transp., 78 N.C. App. 412, 337 S.E.2d 
110 (1985). 

Pain, rather than being itself an injury, is a 
manifestation or indication of an injury. Jack- 
son v. Fayetteville Area Sys. of Transp., 78 N.C. 
App. 412, 337 S.E.2d 110 (1985). 

Finding that plaintiff experienced pain as a 
result of what occurred while she was perform- 
ing her duties was not a sufficient finding that 
plaintiff sustained an injury. Jackson v. Fay- 
etteville Area Sys. of Transp., 78 N.C. App. 412, 
337 .S.E.2d 110 (1985). 

“Healing Period” Defined. — The healing 
period, within the meaning of this section, is 
the time when the claimant is unable to work 
because of his injury, is submitting to treat- 
ment, which may include an operation or oper- 
ations, or is convalescing. Crawley v. Southern 
Devices, Inc., 31 N.C. App. 284, 229 S.E.2d 325 
(1976), cert. denied, 292 N.C. 467, 234 S.E.2d 2 
(1977); Perry v. Hibriten Furn. Co., 35 N.C. 
App. 518, 241 S.E.2d 697, aff'd in part and 
remanded, 296 N.C. 88, 249 S.E.2d 397 (1978). 

The “healing period” of the injury is the time 
when the claimant is unable to work because of 
his injury, is submitting to treatment, which 
may include an operation or operations, or is 
convalescing. This period of temporary total 
disability contemplates that eventually there 
will be either complete recovery, or an impaired 
bodily condition which is stabilized. The “heal- 
ing period” ends when, after a course of treat- 
ment and observation, the injury is discovered 
to be permanent and that fact is duly estab- 
lished. Carpenter v. Industrial Piping Co., 73 
N.C. App. 309, 326 S.E.2d 328 (1985). 

The healing period within the meaning of 
this section does not include time when an 
injured worker is able to and does work at his 
or her regular job. Algary v. McCarley & Co., 74 
N.C. App. 125, 327 S.E.2d 296 (1985). 

The healing period of an injury is defined as 
the time when the claimant is unable to work 
because of the injury, is submitting to treat- 
ment, or is convalescing; the healing period 
ends when, after a course of treatment and 
observation, the injury is discovered to be per- 
manent, and that fact is duly established. Hud- 
son v. Mastercraft Div., 86 N.C. App. 411, 358 
S.E.2d 134, cert. denied, 320 N.C. 792, 361 
S.H.2d 77 (1987). 

This section provides for compensation 
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of temporary disability during the healing 
period of the injury and for permanent disabil- 
ity at the end of the healing period, when 
maximum recovery has been achieved. Carpen- 
ter v. Industrial Piping Co., 73 N.C. App. 309, 
326 S.E.2d 328 (1985). 

Compensation for temporary disability is 
available until maximum recovery has been 
achieved. Permanent disability is available 
pursuant to this section at the end of the 
healing period when maximum recovery has 
been achieved. Moretz v. Richards & Assocs., 74 
N.C. App. 72, 327 S.E.2d 290 (1985), modified 
on other grounds, 316 N.C. 539, 342 S.E.2d 844 
(1986). 

A disability is deemed to continue after 
the healing period of employee’s injuries and 
is made compensable under the provisions of 
this section without regard to the loss of wage- 
earning power and in lieu of all other compen- 
sation. Loflin v. Loflin, 13 N.C. App. 574, 186 
S.E.2d 660, cert. denied, 281 N.C. 154, 187 
S.E.2d 585 (1972); Perry v. Hibriten Furn. Co., 
35 N.C. App. 518, 241 S.E.2d 697, aff’d in part 
and remanded, 296 N.C. 88, 249 S.E.2d 397 
(1978). 

When Healing Period Terminates. — 
Maximum recovery from the injury, not from an 
operation, is what signifies termination of the 
healing period. Crawley v. Southern Devices, 
Inc., 31 N.C. App. 284, 229 S.E.2d 325 (1976), 
cert. denied, 292 N.C. 467, 234 S.E.2d 2 (1977). 

When the claimant has an operation to cor- 
rect or improve the impairment resulting from 
his injury, the healing period continues after 
recovery from the operation until he reaches 
maximum recovery. The healing period contin- 
ues until, after a course of treatment and ob- 
servation, the injury is discovered to be perma- 
nent and that fact is duly established. Crawley 
v. Southern Devices, Inc., 31 N.C. App. 284, 229 
S.E.2d 325 (1976), cert. denied, 292 N.C. 467, 
234 S.E.2d 2 (1977); Perry v. Hibriten Furn. 
Cor, 351N.C#App, 018, 241°S)E 2d 697, aff'd in 
part and remanded, 296 N.C. 88, 249 S.E.2d 
Boa. 1978), 

The point at which the injury has stabilized 
is often called “maximum medical improve- 
ment,” although that term is not found in the 
statute itself. This term creates confusion. It 
connotes that a claimant is only temporarily 
totally disabled and his body healing when his 
condition is steadily improving, and/or he is 
receiving medical treatment. Carpenter v. In- 
dustrial Piping Co., 73 N.C. App. 309, 326 
S.E.2d 328 (1985). 

Recovery from injuries often entails a healing 
period of alternating improvement and deteri- 
oration. In these cases, the healing period is 
over when the impaired bodily condition is 
stabilized, or determined to be permanent, and 
not at one of the temporary high points. In 
many cases the body is able to heal itself, and 
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during convalescence doctors refrain from ac- 
tive treatment with surgery or drugs. Thus, the 
absence of such medical treatment does not 
mean that the injury has completely improved 
or that the impaired bodily condition has sta- 
bilized. Carpenter v. Industrial Piping Co., 73 
N.C. App. 309, 326 S.E.2d 328 (1985). 

Where plaintiff’s “healing period” had stabi- 
lized and he had reached his maximum recov- 
ery by December 1977, it was this date that 
marked the termination of his compensation for 
temporary total disability and the initiation of 
compensation for permanent disability. And 
where according to the payment schedule of 
this section and in accord with the findings of 
the Commission, plaintiff was entitled to 180 
weeks of permanent disability payments, and 
plaintiff had received nearly 255 weeks of dis- 
ability payments since that date, plaintiff had 
already received more than he was entitled by 
statute to receive, and defendants owed plain- 
tiff no additional compensation. Moretz v. Rich- 
ards & Assocs., 316 N.C. 539, 342 S.E.2d 844 
(1986). 

Healing Period Ends with Maximum 
Medical Improvement. — Temporary total 
disability is payable only during the healing 
period. The healing period ends when an em- 
ployee reaches maximum medical improve- 
ment; only them does the question of entitle- 
ment to permanent disability arise. Franklin v. 
Broyhill Furn. Indus., 123 N.C. App. 200, 472 
S.E.2d 382 (1996). 

Aggravation of Existing Condition. — 
Where an injury has aggravated an existing 
condition and thus proximately caused the in- 
capacity, the relative contributions of the acci- 
dent and the preexisting condition will not be 
weighed. McKenzie v. McCarter Elec. Co., 86 
N.C. App. 619, 359 S.E.2d 249 (1987). 

Employee Must Establish Disability Un- 
less It Is Included in the Schedule. — In 
order to obtain compensation, an employee 
must establish that his injury caused his “dis- 
ability,” unless it is included in the schedule of 
injuries made compensable by this section 
without regard to loss of wage-earning power. 
Loflin v. Loflin, 13 N.C. App. 574, 186 S.E.2d 
660, cert. denied, 281 N.C. 154, 187 S.E.2d 585 
@o72): 

Psychological Injury Not Compensable. 
— Findings and conclusions regarding wage- 
earning capacity are not required when only 
scheduled injuries under this section are in- 
volved; however, this approach is inadequate 
for any psychological disability suffered by 
plaintiff because psychological injuries are not 
compensable under this section. McLean yv. 
Eaton Corp., 125 N.C. App. 391, 481 S.E.2d 289 
(CHSSMO 

Specific Disability Following Temporary 
Total Disability. — Where claimant suffers an 
injury that results in temporary total disability, 
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followed by a specific disability compensable 
under this section, compensation for specific 
disability is payable in addition to that 
awarded for temporary total disability. Rice v. 
Denny Roll & Panel Co., 199 N.C. 154, 154S.E. 
69 (1930); Watkins v. Central Motor Lines, 279 
N.C. 132, 181 S.E.2d 588 (1971); Loflin v. Loflin, 
13 N.C. App. 574, 186 S.E.2d 660, cert. denied, 
281 N.C. 154, 187 S.E.2d 585 (1972); Moretz v. 
Richards & Assocs., 74 N.C. App. 72, 327 S.E.2d 
290 (1985), modified on other grounds, 316 N.C. 
539, 342 S.E.2d 844 (1986). 

Loss of Earning Power. — Although dis- 
ability compensation under this section is 
awarded for physical impairment irrespective 
of ability to work or loss of wage-earning power, 
there is nothing in this section or the case law 
that forbids consideration of loss of earning 
capacity. Key v. McLean Trucking, 61 N.C. App. 
1438, 300 S.E.2d 280 (1983). 

Failure to Make Required Findings Con- 
cerning Earning Capacity in Relation to 
Knee Injury. — Industrial commission erred 
in determining a worker’s permanent partial 
disability rating pursuant to G.S. 97-31; dis- 
ability was defined by a diminished capacity to 
earn wages, not by physical infirmity alone, 
G.S. 97-2(9), and the commission failed to make 
required findings pursuant to G.S. 97-30 on 
whether the job offered to the worker by her 
employer accurately reflected her ability to 
earn wages. Baker v. Sam’s Club, 161 N.C. App. 
712, 589 S.E.2d 387, 2003 N.@: App: LEXIS 
2255 (2003). 

Retirement. — Plaintiff was not barred 
from seeking disability benefits if his retire- 
ment was for reasons unrelated to his occupa- 
tional disease; the pertinent issue was whether 
plaintiff, subsequent to retirement, experi- 
enced a loss in wage-earning capacity. Stroud v. 
Caswell Ctr., 124 N.C. App. 6538, 478 S.E.2d 234 
(1996). 

Proceedings Pend Until All Injuries Ad- 
judicated. — Until all of an injured employee’s 
compensable injuries and disabilities have been 
considered and adjudicated by the commission, 
the proceeding pends for the purpose of evalu- 
ation, absent laches or some statutory time 
hmitation. Wilhite v. Liberty Veneer Co., 303 
N.C. 281, 278 S.E.2d 234 (1981). 

Deductions from Gross Income in Calcu- 
lating Farm Income. — Farm income of in- 
jured volunteer fireman could not be properly 
calculated without deducting from gross in- 
come interest on money which was borrowed to 
finance crop production, depreciation on equip- 
ment used to produce the crops, license fees for 
things used in crop production, and taxes on 
land used to produce crops. York v. Unionville 
Volunteer Fire Dep’t, 58 N.C. App. 591, 293 
S.E.2d 812 (1982). 

Defendants Held Not Entitled to Credit 
for Scheduled Award. — Where temporary 
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total disability payments for stress-induced de- 
pression resulting from injury were to begin 
approximately six months after the final pay- 
ment on the scheduled award for permanent 
partial disability, the defendants would not be 
given credit on the compensation awarded for 
temporary total disability for compensation 
previously awarded under subdivision (15) of 
this section. Hill v. Hanes Corp., 79 N.C. App. 
67, 339 S.E.2d 1 (1986), aff’d in part, rev’d in 
part, 319 N.C. 167, 353:S.E.2d 392:(1987), 

Survivor Held Not Entitled to Benefits. 
— The dependent of a deceased employee who, 
prior to his death, was receiving benefits for 
permanent disability under subdivision (17) of 
this section, due to an injury that occurred 
prior to July 1, 1979, the effective date of the 
1979 amendment, was not entitled to receive 
payments under the Workers’ Compensation 
Act as a survivor. Costner v. A.A. Ramsey & 
Sons, 81 N.C. App. 121, 343 S.E.2d 607 (1986), 
aift'd, 318 N.C, 687, 351 8.E.2d 299029877. 

Deduction of Period of Total Disability 
Benefits from Maximum Period for Partial 
Disability Benefits. — The term of partial 
disability, not the term of total and partial 
disability combined, is to last no longer than 
300 weeks less the period of total disability; the 
300-week maximum partial disability period 
includes the time during which temporary total 
disability is paid or is in addition to the time in 
which temporary total disability is paid. Brown 
v. Public Works Comm’n, 122 N.C. App. 473, 
470 S.E.2d 352 (1996). 

Award of benefits by the North Carolina 
Industrial Commission was remanded to allow 
an employer and its insurer a credit for an 
award of permanent partial disability because 
an employee was unable to recover simulta- 
neous benefits under G.S. 97-29 or G.S. 97-30 
and G.S. 97-31. Guerrero v. Brodie Contrs., 
Inc., 158 N.C. App. 678, 582 S.E.2d 346, 2003 
N.C. App. LEXIS 1226 (2008). 

Applied in Oaks v. Cone Mills Corp., 249 
N.C. 285, 106 S.E.2d 202 (1958); Pratt v. Cen- 
tral Upholstery Co., 252 N.C. 716, 115 S.E.2d 
27 (1960); Sides v. G.B. Weaver & Sons Elec. 
Co., 12 N.C. App. 312, 183 S.E.2d 308 (1971); 
Blalock v. Roberts Co., 12 N.C. App. 499, 183 
S.E.2d 827 (1971); Dudley v. Downtowner Mo- 
tor Inn, 13 N.C. App. 474, 186 S.E.2d 188 
(1972); Giles v. Tri-State Erectors, 287 N.C. 
219, 214 S.E.2d 107 (1975); Lewallen v. Na- 
tional Upholstery Co., 27 N.C. App. 652, 219 
S.E.2d 798 (1975); Thompson v. Frank IX & 
sons, 294 N.C. 358, 240 S:K:2d 783° (978): 
Morrison v. Burlington Indus., 304 N.C. 1, 282 
S.E.2d 458 (1981); Davis v. Edgecomb Metals 
Co., 63 N.C. App. 48, 308 S.E.2d 612 (1983); 
Roper v. J.P. Stevens & Co., 65 N.C. App. 69, 
308 S.E.2d 485 (1983); Sparks v. Sailors’ Snug 
Harbor, 70 N.C. App. 596, 320 S.E.2d 436 
(1984); Fleming v. K-Mart Corp., 312 N.C. 538, 
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324 S.E.2d 214 (1985); Forrest v. Pitt County 
Bd. of Educ., 100 N.C. App. 119, 394 S.E.2d 659 
(1990); Cratt v. Perdue Farms, Inc., 102 N.C. 
Appr336;) 401 0S.Ei2d 9771 (1991); King v. 
Yeargin Constr. Co., 124 N.C. App. 396, 476 
S.E.2d 898 (1996); Rivera v. Trapp, 1385 N.C. 
App. 296, 519 S.E.2d 777 (1999); Trivette v. 
Mid-South Mgmt., 154 N.C. App. 140, 571 
S.E.2d 692, 2002 N.C. App. LEXIS 1408 (2002). 

Cited in Daughtry v. Metric Constr. Co., 115 
N.C. App. 354, 446 S.E.2d 590, cert. denied, 338 
N.C. 515, 452 S.E.2d 808 (1994); Smith v. Swift 
& Co., 212 N.C. 608, 194 S.E. 106 (1937); Maley 
v. Thomasville Furn. Co., 214 N.C. 589, 200 
S.E. 438 (1939); Anderson v. Northwestern Mo- 
porn omz3s3seN.C.0372; 64%S.E.2d'265 (1951); 
Marshburn v. Patterson, 241 N.C. 441, 85 
S.E.2d 683 (1955); Smith v. Mecklenburg 
County Chapter Am. Red Cross, 245 N.C. 116, 
95 S.E.2d 559 (1956); Evans v. Asheville Citi- 
zens Times Co., 246 N.C. 669, 100 S.E.2d 75 
(1957); Inman v. Meares, 247 N.C. 661, 101 
S.E.2d 692 (1958); McDowell v. Town of Kure 
Beach, 251 N.C. 818, 112 S.E.2d 390 (1960); 
Brewer v. Powers Trucking Co., 256 N.C. 175, 
123 S.E.2d 608 (1962); Bryan v. First Free Will 
Baptist Church, 267 N.C. 111, 147 S.E.2d 633 
(1966); Morgan v. Thomasville Furn. Indus., 2 
N.C. App. 126, 162 S.E.2d 619 (1968); Mabe v. 
North Carolina Granite Corp., 15 N.C. App. 
253, 189 S.E.2d 804 (1972); Pruitt v. Knight 
Publishing Co., 289 N.C. 254, 221 $.E.2d 355 
(1976); Schofield v. Great Atl. & Pac. Tea Co., 32 
N.C. App. 508, 232 S.E.2d 874 (1977); Sebas- 
tian v. Mona Watkins Hair Styling, 40 N.C. 
MppasOw2ods S/H2d -8729(1979); Hundley -v. 
Fieldcrest Mills, 58 N.C. App. 184, 292 S.E.2d 
766 (1982); Dolbow v. Holland Indus., Inc., 64 
N.C. App. 695, 308 S.E.2d 335 (1983); Fleming 
v. K-Mart Corp., 67 N.C. App. 669, 313 S.E.2d 
890 (1984); McDonald v. Brunswick Elec. Mem- 
bership Corp., 77 N.C. App. 753, 336 S.E.2d 407 
(1985); Lumley v. Dancy Constr. Co., 79 N.C. 
App. 114, 339 S.E.2d 9 (1986); Heffner v. Cone 
Mills Corp., 83 N.C. App. 84, 349 S.E.2d 70 
(1986); Joyner v. Rocky Mount Mills, 85 N.C. 
App. 606, 355 S.E.2d 161 (1987); Vandiford v. 
Stewart Equip. Co., 98 N.C. App. 458, 391 
S.E.2d 193 (1990); Wall v. North Carolina Dep't 
of Human Resources, 99 N.C. App. 330, 393 
S.E.2d 109 (1990); Freeman v. Freeman, 107 
NeComrApp, 644) 421 “S:E.2d 623) (1992); 
Benavides v. Summit Structures, Inc., 118 N.C. 
App. 645, 456 S.E.2d 339 (1995); Brown v.S & 
N Communications, Inc., 124 N.C. App. 320, 
477 S.E.2d 197 (1996); Bullins v. Abitibi-Price 
Corp pi24 NIC. App.) 530, 477.'S.E.2d 691 
(1996); Timmons v. North Carolina DOT, 351 
Neen a1 77 7522) S.Hi2d) 62 (1999)) Davis ‘v. 
Weyerhaeuser Co., 182 N.C. App. 771, 514 
S.E.2d 91 (1999); Lanning v. Fieldcrest-Can- 
non, Inc., 352 N.C. 98, 530 S.E.2d 54, 2000 N.C. 
LEXIS 434 (2000); Austin v. Continental Gen. 
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Tire, 141 N.C. App. 397, 540 S.E.2d 824, 2000 
N.C. App. LEXIS 1415 (2000), rev'd on other 
grounds, 354 N.C. 344, 553 S.E. 2d 680 (2001); 
Russos v. Wheaton Indus., 145 N.C. App. 164, 
551 S.E.2d 456, 2001 N.C. App. LEXIS 567 
(2001); Dial v. Cozy Corner Rest., Inc., 161 N.C. 
App. 694, 589 S.E.2d 146, 2003 N.C. App. 
LEXIS 2261 (2003). 


II. THUMB OR FINGERS. 


Loss of Use of Thumb. — Where the distal 
portion of an employee’s left thumb was ampu- 
tated, the rate of compensation for permanent 
partial disability was not limited to 25 percent 
under Industrial Commission Rule XV(1) for 
partial loss of the thumb itself, and the em- 
ployee could be compensated at a higher rate 
under subdivision (1) and (19) of this section for 
loss of use of the thumb. Caesar v. Piedmont 
Publishing Co., 46 N.C. App. 619, 265 S.E.2d 
474 (1980). 

Loss of More Than One Phalange Due to 
Surgical Procedure. — Fact that amputation 
of part of plaintiffs middle phalange of the 
fourth finger was necessitated by surgical pro- 
cedure rather than amputated during the acci- 
dent itself did not affect plaintiff’s recovery 
under subdivision (7). Gaddy v. Anson Wood 
Prods., 92 N.C. App. 483, 374 S.E.2d 477 (1988). 


Ii. HANDS. 


“Hand,” as used in subdivision (12), re- 
fers to the fingers and thumb, the hand proper 
and the wrist. Thompson v. Frank IX & Sons, 
Ba NE CaApD. co0mzoo.o 20, 200197 7)) aides 
294°N.C, 358, 240 8.E.2d 783 (1978). 

Consideration of Other Sections. — The 
Industrial Commission erred when it awarded 
permanent disability compensation solely for 
plaintiff’s scheduled hand injury under this 
section without assessing whether G.S. 97-29 
or G.S. 97-30 would provide him a more munif- 
icent remedy. McLean v. Eaton Corp., 125 N.C. 
App. 391, 481 S.E.2d 289 (1997). 

Award for 75% impairment of use of left 
hand upheld. See Pridmore v. McCrary, 245 
N.C. 544, 96 S.E.2d 843 (1957). 

Compensation for Injury to Hand and 
Finger Allowed. — Where plaintiff asserted 
that she was entitled to compensation under 
subsection (12) for disability to her hand, in 
addition to compensation she had already re- 
ceived for disability to her second finger under 
subsection (3), the claim was not based on 
unfounded litigiousness; therefore, the award- 
ing of attorney’s fees was unwarranted. Evans 
v. Young-Hinkle Corp., 123 N.C. App. 6938, 474 
S.E.2d 152 (1996), cert. denied, 346 N.C. 177, 
486 S.E.2d 203 (1997). 


IV. LEGS. 


Injury to “Hip”. — For purposes of this 
section, an injury to the “hip” will be considered 
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an injury to the “leg.” See Gasperson v. Bun- 
combe County Pub. Schools, 52 N.C. App. 154, 
Bt to. 2d ore GEIS 1), 

Lifetime Benefits for Loss of Legs. — 
Subsection (17) provides that the loss of both 
legs constitutes total and permanent disability 
to be compensated according to G.S. 97-29, 
which provides for lifetime benefits. Timmons v. 
North Carolina DOT, 123 N.C. App. 456, 473 
S.E.2d 356 (1996), aff'd, 346 N.C. 173, 484 
5: Ee2d'5b171997): 

Resumption of Work. — Although plaintiff, 
who had lost both legs, returned to full-time 
employment, he was entitled to on-going bene- 
fits. Timmons v. North Carolina DOT, 123 N.C. 
App. 456, 473 S.E.2d 356 (1996), aff'd, 346 N.C. 
173, 484 $.H.2d 551 (1997). 

Competent evidence supported the 
Commission’s finding that plaintiff was 
temporarily and totally disabled from Feb- 
ruary 16, 1995, until July 7, 1995, where plain- 
tiff’s primary care physician since 1989 testi- 
fied that each of her three prior ankle injuries 
aggravated her pre-existing condition and were 
significant contributing factors in her continu- 
ing problems with non-healing ulcer that spon- 
taneously erupted in February, 1995. Royce v. 
Rushco Food Stores, Inc., 1389 N.C. App. 322, 
533 S.E.2d 284, 2000 N.C. App. LEXIS 898 
(2000). 


V. EYES. 


“Total Loss” of Vision. — Prior to 1943, 
“total loss” of vision was taken in its ordinary 
meaning, that being “total destruction” of vi- 
sion. Logan v. Johnson, 218 N.C. 200, 10 S.E.2d 
653 (1940). By the 1943 amendment to this 
section, “total loss” was enlarged to include 
“industrial blindness, ” which is 85% or more 
loss of vision in one eye. See Withers v. Black, 
230 N.C. 428, 53 S.E.2d 668 (1949). 

Amount Awarded for Loss of Vision. — 
Under this section, a worker who suffers a total 
loss of an eye is entitled to 60% (now 6624%) of 
his average weekly wages during 120 weeks in 
addition to the compensation paid during the 
healing period. If, however, the injury produces 
only a partial loss of vision, he is entitled to 
receive that portion of the compensation pro- 
vided in subdivision (16) that the percentage of 
loss of vision bears to a total loss. Watts v. 
Brewer, 243 N.C. 422, 90 S.E.2d 764 (1956). 

Compensation for partial loss of vision 
by a claimant should be awarded on the basis of 
the vision remaining without the use of correc- 
tive lenses. Hollman v. City of Raleigh, 273 N.C. 
240, 159 S.E.2d 874 (1968). 

Loss of 95% of Vision of Each Eye. — 
Upon evidence showing that claimant had suf- 
fered permanent loss of 95% of the vision of 
each eye, it was held that, under the 1943 
amendment to this section, an award for per- 
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manent and total loss of vision of each eye was 
proper. Withers v. Black, 230 N.C. 428, 53 
S.E.2d 668 (1949). 

Prior Astigmatism Not Bar to Recovery. 
— For case in which claimant was held entitled 
to full compensation for total loss of vision of an 
eye by this section, and in which it was held 
error to first deduct 40% loss due to astigma- 
tism and award claimant only 60% of the 
amount recoverable for total loss of vision, see 
Schrum v. Catawba Upholstering Co., 214 N.C. 
303,-199 SiH 385 (1938): 

Continuance of Disability from Loss of 
Eye. — In case of the loss of an eye, the 
Commission must conclusively presume and 
adjudge that the disability resulting therefrom 
continued or will continue for 120 weeks be- 
yond the healing period. Watts v. Brewer, 243 
N.C. 422, 90 S.H.2d 764 (1956). 

Eye Injury with Significant Risk of Fu- 
ture Vision Impairment. — While an em- 
ployee who suffered a laceration of his cornea 
when a piece of metal hit his eye, presenting a 
clear danger of retinal detachment in the fu- 
ture, unquestionably sustained a permanent 
injury to his eye, he did not lose the injured eye 
or suffer any loss of vision. Since his injury was 
not specifically encompassed by subdivisions 
(16) or (19) of this section, or any other subdi- 
vision, subdivision (24) was the appropriate 
basis for the Commission’s award. Little v. 
Penn Ventilator Co., 75 N.C. App. 92, 330 
S.E.2d 276, aff'd in part and rewd in part, 317 
N.C. 206, 345 S.E.2d 204 (1986). 

While the evidence tended to support the 
claim of an employee suffering an eye injury 
that his risk of some form of future vision 
impairment was significantly increased, the 
statutory scheme allowed him to be compen- 
sated for “permanent injury,” but made no pro- 
vision for an additional recovery because the 
claimant could be subject to a greater risk of 
permanent disability as a result of his accident. 
Consequently, the amount awarded — $2,500 
— was supported by the evidence. Little v. Penn 
Ventilator Co., 75 N.C. App. 92, 330 S.E.2d 276, 
aff’d in part and rev’d in part, 317 N.C. 206, 345 
S.E.2d 204 (1986). 

Eye Injury Without Immediate Loss of 
Vision Compensated Under Subdivision 
(24). — Where plaintiff received a serious, 
permanent eye injury which placed him at 
great risk for future complications, although he 
had not yet suffered any loss of vision nor any 
decrease in earning ability, and the extent of 
his future complications as well as his progno- 
sis if they should arise lay outside the realm of 
certainty, the Commission’s award of $2,500.00 
for plaintiff's eye injury under subdivision (24) 
of this section would be affirmed. Little v. Penn 
Ventilator Co., 317 N.C. 206, 345 S.E.2d 204 
(1986). 

A 7% loss of field of vision in plaintiff’s 
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right eye was compensable under subdivisions 
(16) and (19) of this section. Gupton v. Builders 
Transp., 83 N.C. App. 1, 348 S.E.2d 601 (1986), 
rev'd on other grounds, 320 N.C. 38, 357 S.E.2d 
674 (1987). 


VI. PARTIAL LOSS OR PARTIAL LOSS 
OF USE. 


Effect of 1957 Amendment to Subdivi- 
sion (19). — Before the 1957 amendment to 
subdivision (19) of this section, an award for 
partial disability was to be based on a percent- 
age of the weekly wage for the entire period, 
rather than a percentage of the number of 
weekly payments. Kellams vy. Carolina Metal 
Prods., Inc., 248 N.C. 199, 102 S.E.2d 841 
(1958). 

Compensation for Partial Loss of Mem- 
ber of or Use Thereof. — When plaintiff can 
prove a case of either partial loss of a member 
subject to Industrial Commission Rule XV or 
partial loss of the use of that member he is 
entitled to compensation under either heading. 
This interpretation is consistent with the plain 
and explicit language of subdivision (19) of this 
section. Caesar v. Piedmont Publishing Co., 46 
N.C. App. 619, 265 S.E.2d 474 (1980). 

Award for Partial Disability Under Sub- 
division (19) Is Subject to Minimum Pro- 
vided in § 97-29. — Under the provisions of 
subdivision (20) of this section, awards for 
partial loss or partial loss of use of a member 
under subdivision (19) were subject to the min- 
imum fixed in G.S. 97-29 in hke manner as 
awards for total disability, and therefore the 
weekly payments of an award for partial dis- 
ability should not have been less than the 
minimum fixed by G.S. 97-29. Kellams v. Caro- 
linasMetalabrodg. Inc.,.248..N.C. 199, 102 
S.E.2d 841 (1958). 

Commission Only Required to Find Per- 
centage of Disability of Member Affected. 
— Where an award is properly made under 
specific schedules and the Commission has 
found as a fact that the employee is not totally 
and permanently disabled, the commission is 
only required to find the percentage of disabil- 
ity of the member or members affected. Perry v. 
Hibriten Furn. Co., 296 N.C. 88, 249 S.E.2d 397 
(1978). 


VII. DISFIGUREMENT. 


Provision as to Bodily Disfigurement Is 
Constitutional. — This section, authorizing 
the Industrial Commission to award compensa- 
tion for bodily disfigurement, is sufficiently 
certain and prescribes the standard for the 
computation of an award thereunder with suf- 
ficient definiteness. Thus, the provision is valid 
and constitutional and is not void as a delega- 
tion of legislative power in contravention of 
N.C. Const., Art. I, § 8 (now N.C. Const., Art. I, 
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§ 6). Baxter v. W.H. Arthur Co., 216 N.C. 276, 4 
S.E.2d 621 (1939). 

Provisions as to Disfigurement Are Not 
Invalid for Failure to Provide Guide or 
Standard. — The fact that there exists a broad 
area in which the judgment of the Commission 
with reference to the particular factual situa- 
tion is determinative does not invalidate the 
statutory provision on grounds of failure to 
provide an intelligible guide or standard for the 
award of compensation for serious disfigure- 
ment causing impairment of future earning 
power. Davis v. Sanford Constr. Co., 247 N.C. 
302, 101 S.E.2d 40 (1957). 

Recovery for Disfigurement Is in Addi- 
tion to Other Recovery. — Subdivision (21) 
of this section, when properly read, means that 
a person may recover for serious facial and 
head disfigurement in addition to recovery un- 
der other parts of the section. Griffin v. Red & 
White Supermarket, 78 N.C. App. 617, 337 
S.E.2d 657 (1985). 

Separate Awards to Be Entered in Cases 
Involving Facial and Bodily Disfigure- 
ment. — Under this section prior to amend- 
ment in 1987, in cases where there was both 
facial and bodily disfigurement, where Com- 
mission did not specify in its opinion separate 
award amounts for each category of disfigure- 
ment, but made one award to compensate the 
injured worker for both types of disfigurement, 
would be upheld. However, in view of the 1987 
amendment, in future cases, separate awards 
should be entered in cases involving both types 
of disfigurement. Crews v. North Carolina DOT, 
103 N.C. App. 372, 405 S.H.2d 595 (1991). 

Disfigurement must be evidenced by an 
outward observable blemish, scar or muti- 
lation, under the act, and it must be so perma- 
nent and serious as to hamper or handicap the 
person in his earnings or in securing employ- 
ment. Branham v. Denny Roll & Panel Co., 223 
NIG@6233825)5:Hi2d°865 (11943): 

A disfigurement is a blemish, a blot, a scar or 
a mutilation that is external and observable, 
marring the appearance. Arrington v. Stone & 
Webster Eng’g Corp., 264 N.C. 38, 140 S.E.2d 
159 (1965). 

There is a serious disfigurement in law 
only when there is a serious disfigurement 
in fact. A serious disfigurement in fact is a 
disfigurement that mars and hence adversely 
affects the appearance of the injured employee 
to such extent that it may be reasonably pre- 
sumed to lessen his opportunities for remuner- 
ative employment and so reduces his future 
earning power. No present loss of wages need 
be established; but to be serious, the disfigure- 
ment must be of such nature that it may be 
fairly presumed that the injured employee has 
suffered a diminution of his future earning 
power. Davis v. Sanford Constr. Co., 247 N.C. 
332, 101 S.E.2d 40 (1957); Arrington v. Stone & 
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Webster Eng’g Corp., 264 N.C. 38, 140 S.E.2d 
759 (1965); Wilhite v. Liberty Veneer Co., 303 
N.C. 281, 278 8.H.2d 234 (1981); Liles v. 
Charles Lee Byrd Logging Co., 309 N.C. 150, 
305 S.E.2d 523 (1983); Locklear v. Canal Wood 
Corp., 63 N.C. App. 185, 303 S.E.2d 825 (1983). 

One who is so disfigured as to be consid- 
ered “repulsive” to others is less likely to be 
hired and thus is hampered or handicapped in 
his earning or securing employment. Liles v. 
Charles Lee Byrd Logging Co., 309 N.C. 150, 
305 S.E.2d 523 (1983). 

What Disfigurement Is Compensable. — 
Disfigurement alone is not made compensable 
by the act. Before it is compensable it must be 
not only (1) marked disfigurement, but also one 
which (2) impairs the future usefulness or oc- 
cupational opportunities of the injured em- 
ployee. Wilhite v. Liberty Veneer Co., 47 N.C. 
App. 434, 267 S.E.2d 566, rev’d on other 
grounds, 303 N.C. 281, 278 S.E.2d 234 (1981). 

To warrant compensation for disfigurement it 
must be so permanent and serious that in some 
manner it hampers or handicaps the person in 
his earning or in securing employment, or it 
must be such as to make the person repulsive to 
other people. Liles v. Charles Lee Byrd Logging 
Cos, S09:N.C. 1505 3051S: 2d:5231( 1983). 

Compensation Under Subdivision (21) 
for Loss of or Permanent Injury to Impor- 
tant Organ of Face or Head. — While sub- 
division (21) does not refer in express terms to 
the loss of or permanent injury to any impor- 
tant organ of the face or head, such loss, if in 
fact a “serious facial or head disfigurement,” is 
compensable thereunder. Davis v. Sanford 
Constr. Co., 247 N.C. 332, 101 S.E.2d 40 (1957); 
Arrington v. Stone & Webster Eng’g Corp., 264 
N.C. 38, 140 S.H.2d 759 (1965). 

Enucleation where artificial eye cannot 
be fitted and used 1s a type of facial disfigure- 
ment under subdivision (21). No other type of 
eye injury is a compensable disfigurement. 
Griffin v. Red & White Supermarket, 78 N.C. 
App. 617, 337 S.E.2d 657 (1985). 

Applicability of Subdivision (22). — Sub- 
division (22) of this section applies only to 
serious bodily disfigurements which are not 
accompanied by any other disability which 
would already have been compensated for un- 
der another provision of the Workers’ Compen- 
sation Act. Liles v. Charles Lee Byrd Logging 
Co7309) N.C. 150, 3055) Hi2d/ 523 (1983). 

Compensation of Disfigurement Under 
Subdivision (22). — The Workers’ Compensa- 
tion Act deals with compensation for reduced 
capacity for work. A bodily disfigurement, other 
than facial or head disfigurements which are 
governed by subdivision (21) of this section, is 
serious and compensable under subdivision 
(22) of this section only when it is of such a 
nature that it may be fairly presumed that it 
causes to the injured employee a diminution of 
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his future earning capacity. Liles v. Charles Lee 
Byrd Logging Co., 59 N.C. App. 330, 296 S.E.2d 
485 (1982), modified and aff’d, 309 N.C. 150, 
305 S.E.2d 523 (1983). 

Natural physical handicap resulting from the 
disfigurement, and the age, training, experi- 
ence, education, occupation and adaptability of 
the employee to obtain and retain employment 
are factors to be used in arriving at the dimi- 
nution of earning power — the amount of an 
award. It follows, however, that these same 
factors are to be used as well to determine if 
any award is to be made, that is, whether the 
disfigurement is in fact serious and thus com- 
pensable under subdivision (22) of this section 
because it is such as to give rise to the presump- 
tion that the worker has suffered a diminution 
of his future earning power. Liles v. Charles Lee 
Byrd Logging Co., 309 N.C. 150, 305 S.E.2d 523 
(1983). 

In order to be compensated for a bodily 
disfigurement under subsection (22), the 
injury must be of such a nature that it may be 
fairly presumed that the injured employee has 
suffered a diminution of his future earning 
power. Blackwell v. Multi Foods Met., Inc., 126 
N.C. App. 189, 484 $.H:2d 815 (1997), cert. 
denied, 346 N.C. 544, 488 S.E.2d 796 (1997). 

Scars Not Visible During Normal Em- 
ployment. — Evidence did not support the 
Industrial Commission’s award for serious dis- 
figurement affecting plaintiff's future earning 
capacity where plaintiff’s scars on the top of 
one of her breasts were not visible during her 
normal employment, plaintiff had affirmatively 
testified that she would not want a type of job 
where the scars might show, and she had re- 
turned to her former job without reduction in 
pay or apparent incident. Anderson v. Shoney’s, 
76 N.C. App. 158, 332 S.E.2d 93 (1985). 

Commission Has Discretion in Awarding 
Compensation for Bodily Disfigurement. 
— Compensation for “serious bodily disfigure- 
ment” is not required by the act. Its allowance 
or disallowance is within the legal discretion of 
the Industrial Commission. Branham v. Denny 
Roll & Panel Co., 223 N.C. 233, 25 S.E.2d 865 
(1943); Davis v. Dantord Constr, Co. 24 7°N.G? 
j02, LOVS Hed 40 (957): 

Where serious bodily disfigurement is in- 
volved, an award of compensation therefor is 
not required by this section, but may be allowed 
in the discretion of the Industrial Commission. 
Wilhite v. Liberty Veneer Co., 303 N.C. 281, 278 
S.E.2d 234 (1981). 

But Compensation for Serious Facial or 
Head Disfigurement Is Mandatory. — The 
statute makes it mandatory on the Commission 
to award proper and equitable compensation in 
case of serious facial or head disfigurement. 
This is not the case in regard to disfigurement 
of other parts of the body. Stanley v. Hyman- 
Michaels=Co., (222 NUC.. 257, 22° Silkk 2d S10) 
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(1942): Davis v. Sanford Constr. Co., 247 N.C. 
332, 101 S.E.2d 40 (1957). 

The General Assembly made provision for 
compensation for disfigurement of the head and 
body in separate subdivisions, and made com- 
pensation for head disfigurement mandatory 
and compensation for bodily disfigurement dis- 
cretionary. Arrington v. Stone & Webster Eng’g 
Corp., 264 N.C. 38, 140 S.E.2d 759 (1965). 

Subdivision (21) is mandatory in providing 
that the Industrial Commission shall award 
proper and equitable compensation, not to ex- 
ceed $3,500 (now $20,000.00), for serious facial 
or head disfigurement. Cates v. Hunt Constr. 
Co., 267 N.C. 560, 148 S.H.2d 604 (1966). 

Determining Award for Serious Disfig- 
urement. — In awarding compensation for 
serious disfigurement and arriving at the con- 
sequent diminution of earning power, the Com- 
mission should consider the natural physical 
handicap resulting and the age, training, expe- 
rience, education, occupation and adaptability 
of the employee to obtain and retain employ- 
ment. Stanley v. Hyman-Michaels Co., 222 N.C. 
257, 22 S.E.2d 570 (1942); Davis v. Sanford 
Constr. Co., 247 N.C, 332, 101 S.E.2d 40 (1957); 
Wilhite v. Liberty Veneer Co., 303 N.C. 281, 278 
S.E.2d 234 (1981). 

Award for Disfigurement Is Separate. — 
Weekly compensation under the schedules can- 
not be increased by the inclusion of compensa- 
tion for disfigurement. Compensation for disfig- 
urement, if allowed, must be a separate award 
and the aggregate awards in no case may 
exceed the total compensation fixed in the act. 
Stanley v. Hyman-Michaels Co., 222 N.C. 257, 
22 S.E.2d 570 (1942). 

No Award for Disfigurement If One Is 
Made for Total Permanent Disability. — No 
award can be made for disfigurement where an 
award has been made for total permanent dis- 
ability. Likewise, disfigurement must be seri- 
ous in order that compensation may be allowed 
therefor. Stanley v. Hyman-Michaels Co., 222 
N.C. 257, 22 S.E.2d 570 (1942). 

No Award for Disfigurement for Period 
Covered by Temporary Total Disability 
Award. — There can be no recovery for disfig- 
urement during the period in which an award 
was made for temporary total disability pay- 
ment; otherwise there would, in effect, be a 
double recovery for the same injury. Wilhite v. 
Liberty Veneer Co., 47 N.C. App. 434, 267 
S.E.2d 566, rev'd on other grounds, 303 N.C. 
281, 278 S.E.2d 234 (1981). 

Award for both partial incapacity under 
§ 97-30 and for disfigurement under sub- 
division (22) of this section is now permissible 
for injuries occurring since July 1, 1963. Hall v. 
Thomason Chevrolet, Inc., 263 N.C. 569, 139 
S.E.2d 857 (1965). 

Disfigurement and Partial Loss of Arm. 
— Under this section, the Industrial Commis- 
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sion had authority to award compensation for 
facial and bodily disfigurement, in this case 
resulting from scar tissue from burns, and to 
award compensation for partial loss of the use 
of the arm resulting from such scar tissue, 
when such awards were supported by compe- 
tent evidence, provided the award for the dis- 
figurement did not exceed the maximum pro- 
vided by the act, and provided that the 
aggregate of all awards did not exceed the 
maximum total compensation prescribed by 
G.S. 97-29. Baxter v. W.H. Arthur Co., 216 N.C. 
276, 4 S.E.2d 621 (1939). See Stanley v. Hy- 
man-Michaels Co., 222 N.C. 257, 22 S.E.2d 570 
(1942). 

Loss of Two Front Teeth. — If the loss of 
two upper front teeth constitutes serious disfig- 
urement within the meaning of this section, it 
would be a “serious facial or head disfigure- 
ment” compensable under subdivision (21) of 
this section, rather than a “serious bodily dis- 
figurement” compensable under subdivision 
(22). In such case, plaintiff would be entitled 
under subdivision (21) to an award as a matter 
of right. Davis v. Sanford Constr. Co., 247 N.C. 
332, 101 S.E.2d 40 (1957), construing the 
former statute. 

Whether an injured employee has suffered a 
“serious facial or head disfigurement” in the 
loss of two upper front teeth is a question of fact 
to be determined by the Commission, after 
taking into consideration the factors involved, 
in relation to whether it may be fairly pre- 
sumed to cause a diminution of his future 
earning power, construing the former statute. 
Davis v. Sanford Constr. Co., 247 N.C. 332, 101 
S.E.2d 40 (1957). 

Employee’s chipped teeth and tooth ab- 
scess did not diminish her future earning 
capacity and, thus, did not rise to the level of a 
serious disfigurement entitling her to compen- 
sation under G.S. 97-31(21). Russell v. Lab. 
Corp. of Am., 151 N.C. App. 63, 564 S.E.2d 634, 
2002 N.C. App. LEXIS 644 (2002), cert. denied, 
356 N.C. 304, 570 S.E.2d 111 (2002). 

Disfigurement of Forearm and Perma- 
nent Partial Disability of Hand. — An em- 
ployee who had received compensation for the 
permanent partial disability of his left hand 
was entitled under subdivision (22) of this 
section to additional compensation for serious 
disfigurement because of surgical scars on his 
left forearm above the wrist. While a double 
recovery for a single injury compensated pur- 
suant to this section is not authorized, since the 
settlement related only to partial loss of use of 
plaintiff’s hand, and there was no evidence 
indicating that the scars extended to the wrist, 
plaintiff was entitled to the additional compen- 
sation. Thompson v. Frank [IX & Sons, 33 Nees 
App. 350, 235 S.E.2d 250 (1977), aff’d, 294 N.C. 
358, 240 S.E.2d 783 (1978). 

Injury to Finger Not Serious Bodily Dis- 
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figurement. — In an action to recover an 
award for “serious bodily disfigurement” result- 
ing from a cut finger sustained by an accident 
arising out of and in the course of plaintiff’s 
employment with the defendant-employer, 
where plaintiff’s finger was scarred and the 
nail had a roughish appearance and was de- 
formed and where plaintiff suffered no pain or 
embarrassment as a result of the injury, there 
was no evidence in the record to support a 
finding by the Industrial Commission that the 
injury to plaintiff’s finger resulted in “serious 
bodily disfigurement.” Weidle v. Cloverdale 
Ford, 50 N.C. App. 555, 274 S.E.2d 263 (1981). 

Burns. — Findings that plaintiff's mjury 
which was caused by a severe burn, looked 
repulsive, required massage after periods of 
standing or walking, and limited his employ- 
ment choices, were sufficient to support finding 
of disfigurement. Blackwell v. Multi Foods 
Met., Inc., 126 N.C. App. 189, 484 S.E.2d 815 
(1997), cert. denied, 346 N.C. 544, 488 S.E.2d 
796(1997): 

Post Mortem Award to Employee’s De- 
pendents. — Generally speaking, a lump sum 
award made prior to decedent’s death is 
deemed to be an accrued benefit, but logic 
compels the conclusion that if, pursuant to 
subdivision (22) of this section, no determina- 
tion of the lump sum award for disfigurement 
had been made prior to death, then such enti- 
tlements are unaccrued until such time as they 
are determined, and, for that reason, the pay- 
ment of the lump sum award for disfigurement 
would pass to the worker’s dependents pursu- 
ant to this section rather than to the deceased 
worker’s estate. Wilhite v. Liberty Veneer Co., 
47 N.C. App. 434, 267 S.E.2d 566, rev'd on other 
grounds, 303 N.C. 281, 278 S.E.2d 234 (1981). 

Dependents of an employee who suffers a 
serious bodily disfigurement due to an accident 
covered by the Workers’ Compensation Act, but 
who dies due to an unrelated cause, are entitled 
to a post mortem award for serious bodily 
disfigurement. Bridges v. McCrary Stone 
Servs., Inc., 48 N.C. App. 185, 268 S.E.2d 559 
(1980). 

When an employee suffers serious bodily dis- 
figurement due to an accident covered by the 
Workers’ Compensation Act and dies from un- 
related causes while drawing compensation for 
temporary total disability, his dependents are 
entitled to a postmortem award for serious 
bodily disfigurement. Wilhite v. Liberty Veneer 
Coy, 503 N.C2281278.5.E.2d 234 (1981): 


VIII. BACK. 


Compensation under subdivision (23) is 
made without regard to the loss of wage- 
earning power. Crawley v. Southern Devices, 
Inc., 31 N.C. App. 284, 229 S.E.2d 325 (1976), 
cert. denied, 292 N.C. 467, 234 S.E.2d 2 (1977). 
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Injury to Spinal Cord Held Not Limited 
to Award Under Subdivision (23). — Where 
physicians indicated that an injury to plain- 
tiff’s spinal cord resulted in weakness in all of 
her extremities and numbness or loss of sensa- 
tion throughout her body, and the doctors fur- 
ther testified that she suffered diminished mo- 
bility and had difficulty with position sense and 
with recognition of things in her hands when 
objects were placed in her hands, the commis- 
sion could not limit plaintiff to an award under 
subdivision (23) of this section. Little v. Anson 
County Schools Food Serv., 295 N.C. 527, 246 
S.E.2d 743 (1978). 

When an injury to the back causes re- 
ferred pain to the extremities of the body, 
and this pain impairs the use of the extremi- 
ties, then the award of workers’ compensation 
must take into account such impairment. Har- 
mon v. Public Serv. of N.C., Inc., 81 N.C. App. 
482, 344 S.E.2d 285, cert. denied, 318 N.C. 415, 
349 S.E.2d 595 (1986). 

When an injury to the back causes referred 
pain to the extremities of the body, and this 
pain impairs the use of the extremities, then 
the award of workers’ compensation must take 
into account such impairment; furthermore, a 
disabled plaintiff suffering from chronic back 
and leg pain as a result of a work-related injury 
to the back cannot be fully compensated under 
subdivision (23) of this section and is entitled to 
compensation under G.S. 97-29. Therefore, the 
Industrial Commission’s failure to make find- 
ings as to disability to the plaintiff's legs 
caused by the arachnoiditis was error and re- 
quired a remand to the Commission for appro- 
priate findings. McKenzie v. McCarter Elec. 
Co., 86 N.C. App. 619, 359 S.E.2d 249 (1987). 

The Full Industrial Commission erred in 
concluding that plaintiff was entitled to 
total and permanent disability benefits 
where the plaintiff did not meet his burden of 
showing, as required unless a presumption has 
been established through the filing of a Form 
21, pursuant to G.S. 97-82, that he was totally 
disabled and therefore unable to earn any of 
the wages he was receiving at the time of his 
injury in the same or any other employment. 
Demery v. Converse, Inc., 1388 N.C. App. 243, 
530 S.E.2d 871, 2000 N.C. App. LEXIS 599 
(2000). 


IX. IMPORTANT ORGANS. 


Sections 97-29 and 97-30 Compared. — 
Often an award under G.S. 97-29, and by im- 
plication G.S. 97-30, better fulfills the policy of 
the Workers’ Compensation Act than an award 
under this section. Strickland v. Burlington 
Indus., Inc., 87 N.C. App. 507, 361 S.E.2d 394 
(1987). 

Proof Required for Claim Under Subdi- 
vision (24). — In order for plaintiff to be 
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entitled to workers’ compensation pursuant to 
subdivision (24) of this section, he must show 
from medical evidence that he has sustained 
loss of or permanent injury to an important 
external or internal organ or part of his body for 
which no compensation is payable under any 
other subdivision of this section. Porterfield v. 
RPC Corp., 47 N.C. App. 140, 266 S.E.2d 760 
(1980). 

Awards under subdivision (24) are equi- 
table in nature and within the Industrial 
Commission’s discretion. Grant v. Burlington 
Indus., Inc., 77 N.C. App. 241, 335 S.E.2d 327 
(1985). 

Discretion of Commission. — By employ- 
ing the word “may” in subdivision (24) of this 
section, the legislature intended to give the 
Industrial Commission discretion whether to 
award compensation under that section. Little 
v. Penn Ventilator Co., 317 N.C. 206, 345 S.E.2d 
204 (1986). 

The decision regarding the amount of com- 
pensation under subdivision (24) of this section 
should be left to the sound discretion of the 
Industrial Commission. Its decision will not be 
overturned on appeal absent an abuse of dis- 
cretion on its part. Little v. Penn Ventilator Co., 
317 N.C. 206, 345 S.E.2d 204 (1986). 

Amount of Award Is Within Commis- 
sion’s Discretion. — While the amount of 
compensation for most injuries under this sec- 
tion is determined according to a statutory 
formula, compensation for injuries under sub- 
division (24) appears to be within the discretion 
of the Commission, provided that the amount of 
the award does not exceed the $10,000 (now 
$20,000) ceiling. Little v. Penn Ventilator Co., 
75 N.C. App. 92, 330 S.E.2d 276, aff'd in part 
and rev'd in part, 317 N.C. 206, 345 S.E.2d 204 
(1986). 

Consideration of Earning Capacity. — 
Although the courts have not explicitly stated 
that earning capacity can be considered in an 
award under subdivision (24) of this section, 
two cases, Shuler v. Talon Div. of Textron, 30 
N.C. App. 570, 227 S.E.2d 627 (1976), overruled 
on other grounds, Hyler v. GTE Prods. Co., 333 
N.C. 258, 425 S.E.2d 698 (1993), and Arrington 
v. Stone & Webster Eng’g Corp., 264 N.C. 38, 
140 S.E.2d 759 (1965), support such a holding. 
Key v. McLean Trucking, 61 N.C. App. 143, 300 
S.E.2d 280 (1983). 

An employee is not required to establish a 
diminution of wage earning capacity under 
subdivision (24) of this section, although it may 
be considered in setting the amount of the 
award. Little v. Penn Ventilator Co., 75 N.C. 
App. 92, 330 S.E.2d 276, aff'd in part and rev’d 
in part, 317 N.C. 206, 345 S.E.2d 204 (1986). 

Loss of Senses of Taste and Smell Is 
Compensable Under Subdivision (24). — 
Under subdivision (24) of this section, an award 
of compensation for loss of sense of taste or 
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smell would unquestionably be sustained, 
where from the circumstances it could be rea- 
sonably presumed that the worker suffered 
diminution of his future earning power by rea- 
son of such loss. Arrington v. Stone & Webster 
Eng’g Corp., 264 N.C. 38, 140 S.E.2d 759 
(1965). 

The loss of sense of taste and smell is com- 
pensable as the loss of an important internal 
organ. Cloutier v. State, 57 N.C. App. 239, 291 
S.E.2d 362, cert. denied, 306 N.C. 555, 294 
Se2de22211982): 

Claimant who lost the senses of taste and 
smell was entitled to compensation for perma- 
nent damage to the olfactory organ and not for 
compensation for two separate compensable 
injuries. Bess v. Tyson Foods, Inc., 125 N.C. 
App. 698, 482 S.E.2d 26 (1997). 

But Not Under Subdivision (21). — Loss 
of the senses of taste and smell is not compens- 
able under subdivision (21) of this section, 
which is applicable to head disfigurement. 
Arrington v. Stone & Webster Eng’g Corp., 264 
N.C. 38, 140 S.E.2d 759 (1965). 

“Loss” as Used in Subdivision (24) In- 
cludes Loss of Use. Harrell v. Harriet & 
Henderson Yarns, 314 N.C. 566, 336 S.E.2d 47 
(1985). 

Sinuses. — Sinuses are important internal 
organs under subdivision (24) of this section. 
Cloutier v. State, 57 N.C. App. 239, 291 S.E.2d 
362, cert. denied, 306 N.C. 555, 294 S.H.2d 222 


(1982). 
“Loss” as used in subdivision (24) in- 
cludes loss of use. — Harrell v. Harriet & 


Henderson Yarns, 314 N.C. 566, 336 S.E.2d 47 
(1985). 

Loss of Sense of Smell and Damage to 
Nerves and Muscles of Face. — It is true 
that no provision of the Act specifies the pay- 
ment of benefits due to the loss of a sense of 
smell or damages to the nerves and muscles of 
an employee’s face. However, benefits are 
awarded under subdivision (24) for loss of a 
permanent injury to important external or in- 
ternal organs or parts of the body, and the 
Commission properly used subdivision (24) in 
awarding benefits. Proof of diminished wage- 
earning capacity is not required under subdivi- 
sion (24). Stanley v. Gore Bros., 82 N.C. App. 
511, 347 S.E.2d 49 (1986). 

Claim for compensation due to an alleged loss 
of the sense of smell and damage to the nerves 
and muscles in the right side of face was not 
barred by the passage of time and the doctrine 
of res judicata, where these symptoms did not 
manifest themselves immediately after the ac- 
cident, and the first opinion and award filed in 
the matter covered only claimant’s loss of vision 
and the disfigurement of his face. Stanley v. 
Gore Bros., 82 N.C. App. 511, 347 S.E.2d 49 
(1986). 

The following organs were important 
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within the meaning of this section and the 
amounts awarded for each were proper and 
equitable: Pancreas $20,000.00; Lungs 
($20,000 for each lung) $40,000.00; Abdominal 
wall $15,000.00; Omentum $10,000.00; Intes- 
tines $12,000.00; Stomach $5,000.00 ; Repro- 
ductive organs $15,000.00. Aderholt v. A.M. 
Castle Co., 187 N.C. App. 718, 529 S.E.2d 474, 
2000 N.C. App. LEXIS 492 (2000). 

Lungs. — An award for damage to the lungs 
may be made under subdivision (24) of this 
section. But such an award, by the express 
terms of the statute, would be in lieu of all other 
compensation. Such award may also be based 
on G.S. 97-29, as has been done in many other 
reported cases involving byssinosis disability. 
West v. Bladenboro Cotton Mills, Inc., 62 N.C. 
App. 267, 302 S.E.2d 645 (1983). 

An award for partial loss of lung function 
falls within the scope of subdivision (24) of this 
section. Harrell v. Harriet & Henderson Yarns, 
314 N.C. 566, 336 S.E.2d 47 (1985). 

There is no statutory justification for exclud- 
ing loss of or permanent injury to the lungs 
resulting from occupational disease from the 
coverage of subdivision (24) of this section, and 
no statutory justification for making a specific 
finding of disability a condition precedent for 
recovery thereunder. Grant v. Burlington In- 
dus. ines (/ TN: Cy Appai2al cesbepe.2de3a2i 
(1985). 

There was no abuse of discretion in awarding 
an employee $20,000 for each of his lungs under 
G.S. 97-31(24) caused by asbestos exposure 
because the North Carolina Industrial Com- 
mission deemed each lung an “important or- 
gan.” Childress v. Fluor Daniel. Inc., 162 N.C. 
App. 524, 590 S.E.2d 8938, 2004 N.C. App. 
LEXIS 185 (2004). 

Uterus. — Where plaintiff was permanently 
deprived of her uterus, an important organ, due 
to accidental injury, award of $15,000 for per- 
manent loss of her uterus was held to be a 
proper exercise of discretion by the Industrial 
Commission. Alva v. Charlotte Mecklenburg 
Hosp. Auth., 118 N.C. App. 76, 453 S.E.2d 871 
(1995). 

Bladder. — Award of $11,000 for permanent 
damage to plaintiff’s bladder was proper where 
there was credible and competent evidence that 
plaintiff’s bladder, an important organ, was 
permanently damaged. Alva v. Charlotte Meck- 
lenburg Hosp. Auth., 118 N.C. App. 76, 453 
S.E.2d 871 (1995). 

Spleen. — The commission did not err in 
awarding plaintiff $20,000.00 for the loss of his 
spleen. The defendants incorrectly asserted 
that “the spleen does not serve as an ‘impor- 
tant’ organ” and that its “function to the human 
body is somewhat illusive;” and that the award 
of $20,000.00 was “excessive and constituted an 
abuse of discretion.” Aderholt v. A.M. Castle 
Co., 187 N.C. App. 718, 529 S.E.2d 474, 2000 
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N.C. App. LEXIS 492 (2000). 

Occupational Diseases. — As to the appli- 
cability of subdivision (24) of this section to 
occupational diseases, see Cook v. Bladenboro 
Cotton Mills, Inc., 61 N.C. App. 562, 300 S.E.2d 
852 (1983). 

The Legislature intended for this section to 
apply to occupational disease. Harrell v. Har- 
riet & Henderson Yarns, 314 N.C. 566, 336 
S.E.2d 47 (1985). 

The Legislature must have intended for oc- 
cupational disease to be compensable under the 
schedule in this section or it would not have 
expressly provided that medical treatments be 
provided both in cases of disability and in cases 
of damage to organs. Harrell v. Harriet & 
Henderson Yarns, 314 N.C. 566, 336 S.E.2d 47 
(1985). 

Remand for Findings as to Capacity for 
Other Employment. — Where the Commis- 
sion found that plaintiff had chronic obstruc- 
tive pulmonary disease caused in part by her 
exposure to respirable cotton dust during her 
employment, but that her impairment was not 
sufficient to render plaintiff incapable of per- 
forming types of employment which did not 
require very strenuous activity or exposure to 
cotton dust, but the Commission’s findings did 
not address evidence that due to plaintiff’s 
education, age and experience she was proba- 
bly not capable of earning wages in any employ- 
ment which did not require substantial physi- 
cal exertion, the case would be remanded for 
appropriate findings and conclusions of plain- 
tiff’s capacity to earn wages in employment for 
which she might be qualified. Webb v. Pauline 
Knitting Indus., 78 N.C. App. 184, 336 S.E.2d 
645 (1985). 

Remand for Findings as to Wage Earn- 
ing Capacity. — Where plaintiff suffered a 
permanent disability to her lungs, the Indus- 
trial Commission committed error in compen- 
sating her under this section, but failing to 
consider or make findings of fact as to whether 
her disability affected her wage earning capac- 
ity under either G.S. 97-29 or G.S. 97-30, as 
this prevented plaintiff from electing to recover 
under either G.S. 97-29 or G.S. 97-30 if she was 
so entitled. Strickland v. Burlington Indus., 
Inc., 87 N.C. App. 507, 361 S.E.2d 394 (1987). 

Remand for Determination of Whether 
Venous Thrombosis Is Injury to Legs or 
Other Important Organ. — Medical testi- 
mony that there was a reasonable possibility 
that employee’s deep venous thrombosis re- 
sulted from an injury which the employee sus- 
tained at work was sufficient to support North 
Carolina Industrial Commission’s decision 
awarding workers’ compensation benefits, but 
the appellate court remanded the case to the 
Commission for further proceedings because 
the record did not establish that the Commis- 
sion considered and rejected an award of bene- 
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fits under G.S. 97-31(15) before it awarded 
benefits under G.S. 97-31(24). Holley v. ACTS, 
Inc., 152 N.C. App. 369, 567 S.E.2d 457, 2002 
N.C. App. LEXIS 924 (2002). 

Denial of Claim Under Subdivision (24) 
Held Proper. — Finding that worker had 
sustained no permanent injury to his kidney 
and thus was not entitled to compensation 
under subdivision (24) of this section was sup- 
ported by doctor’s competent testimony that 
defendant’s renal difficulty had apparently 
cleared up and that the outlook for his kidney 
was excellent. Fowler v. B.E. & K. Constr., Inc., 
S7NIGeApD. 2577 aio sob 20d, 878 (1988). 
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Given the lack of any objective testing, such 
as x-rays, CT scans, MRI and EEG tests, show- 
ing that the employee had any injury to her 
brain, combined with her active lifestyle, en- 
rollment in college, and articulate and alert 
demeanor at the hearing, the Industrial Com- 
mission’s decision that she had not suffered an 
impairment to an important organ, entitling 
her to compensation under G.S. 97-31(24), was 
adequately supported. Russell v. Lab. Corp. of 
Am., 151 N.C. App. 63, 564 S.E.2d 634, 2002 
N.C. App. LEXIS 644 (2002), cert. denied, 356 
N.C. 304,15 70S .Hi2d 11 (2002); 


§ 97-31.1. Effective date of legislative changes in benefits. 


Every act of the General Assembly that changes the benefits enumerated in 
this Chapter shall become law no later than June 1 and shall have an effective 
date of no earlier than January 1 of the year after which it is ratified. (1981, c. 


H2beseo, 1995, c. 20, s. 11.) 


Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 679, s. 10.1, “The Workers’ 
Compensation Reform Act of 1994,” provides: 
“G.S. 97-31.1 does not apply to this act [c. 679, 
which amended the Workers’ Compensation 
Act.]” 

Session Laws 1995, c. 20, s. 17 provided that 
sections 1 through 16 of this act would become 
effective only if the constitutional amendments 


proposed by Session Laws 1995, c. 5, ss. 1-2 
were approved as provided by Session Laws 
1995, c. 5, ss. 3-4, and if so approved, sections 1 
through 16 would become effective with respect 
to bills and joint resolutions passed in either 
house of the General Assembly on or after 
January 1, 1997. The proposed constitutional 
amendments were approved. 


§ 97-32. Refusal of injured employee to accept suitable 
employment as suspending compensation. 


If an injured employee refuses employment procured for him suitable to his 
capacity he shall not be entitled to any compensation at any time during the 
continuance of such refusal, unless in the opinion of the Industrial Commission 
such refusal was justified. (1929, c. 120, s. 32.) 


CASE NOTES 


The purpose of this section is to guard 
against the possibility that an injured em- 
ployee may refuse to work when, in fact, he is 
able to work and earn wages, and thus increase 
or attempt to increase the amount of his com- 
pensation. Branham v. Denny Roll & Panel Co., 
D292N (2230, 20 9.4.20 865 (1943). 

One purpose of this section is to prevent a 
partially disabled employee from refusing em- 
ployment within the employee’s capacity in an 
effort to increase the amount of compensation 
payable to the employee. Peoples v. Cone Mills 
Corp., 316 N.C. 426, 342 S.E.2d 798 (1986). 

When an employee resigns in the face of 
imminent termination of his or her em- 
ployment, the North Carolina Industrial 
Commission may conclude that the em- 


ployee’s employment ended involuntarily; 
it is not, however, required to do so if it does not 
believe that the resignation was in fact forced 
by the employer’s termination decision. White 
v. Weyerhaeuser Co., — N.C. App. —, 606 
S.E.2d 389, 2005 N.C. App. LEXIS 5 (2005). 
Justifiable Rejection of Employment Of- 
fer Shown. — The post-injury water meter 
reader job offered by defendant to former police 
officer was not suitable to plaintiff's capacity 
pursuant to this section and related statutes 
and case law; thus, plaintiff was justified in 
rejecting it. Dixon v. City of Durham, 128 N.C. 
App. 501, 495 S.E.2d 380 (1998), cert. denied, 
348 N.C. 496, 510 S.E.2d 381 (1998). 
Commission properly found that mainte- 
nance worker position which employer offered 
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employee, who could no longer drive a truck, 
was “make work” that did not exist in the 
marketplace and was not suitable employment 
for the employee, and that employee’s refusal 
thereof was justified and did not disqualify him 
from benefits. Moore v. Concrete Supply Co., 
149 N.C. App. 381, 561 S.E.2d 315, 2002 N.C. 
App. LEXIS 195 (2002). 

Plaintiff was justified in refusing the employ- 
er’s offered wipe glaze job, which consisted of 
highly repetitive motion involving the hand 
and wrist and was in direct conflict with her 
doctor’s recommendation. Oliver v. Lane Co., 
143 N.C. App. 167, 544 S.E.2d 606, 2001 N.C. 
App. LEXIS 220 (2001). 

Considering the employee’s physical restric- 
tions, which her doctor opined prevented her 
from working, and the vague description of the 
temporary, modified position her employer of- 
fered her, her rejection of the position was 
reasonable and did not preclude her from re- 
ceiving wage compensation. Bailey v. W. Staff 
Servs., 151 N.C. App. 356, 566 S.E.2d 509, 2002 
N.C. App. LEXIS 747 (2002). 

Unjustifiable Refusal of Employment. — 
If an employer shows that the employee has 
unjustifiably refused employment procured for 
the employee that is suitable to the employee’s 
capacity and the evidence is accepted by the 
Industrial Commission, the employee is not 
entitled to any benefits pursuant to G.S. 97-29 
or G.S. 97-30. Franklin v. Broyhill Furn. Indus., 
123N © App. 200,472 5.H 2ds382,(1996), 

The Commission properly concluded that the 
employment offered to plaintiff employee by 
defendant employer, following his release to 
return to work was “suitable” and was unjusti- 
fiably refused by plaintiff, although the em- 
ployer did not offer plaintiff, who was robbed 
and shot while working as a night auditor, 
lodging worth $100.00 per week as he received 
prior to the shooting, and although the em- 
ployee had since moved to California; plaintiff’s 
testimony regarding the job offer was centered 
on how he “felt” physically, not the location of 
the job, and the evidence he offered did not 
support his theory that he refused the offer 
because he was frightened to return to the job. 
Shah v. Johnson, 140 N.C. App. 58, 535 S.E.2d 
577, 2000 N.C. App. LEXIS 1089 (2000). 

Proffered Employment Must Be Suit- 
able. — The plain language of this section 
requires that the proffered employment be suit- 
able to the employee’s capacity; if not, it cannot 
be used to bar compensation for which an 
employee is otherwise entitled. McLean v. 
Eaton Corp., 125 N.C. App. 391, 481 S.E.2d 289 
(1097). 

Inapplicability of section. — Where an 
employee is properly determined to be totally 
and permanently disabled under G.S. 97-29, 
this section has no application. Peoples v. Cone 
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Mills Corp., 316 N.C. 426, 342 S.E:2d 798 
(1986). 

Constructive Refusal to Accept Suitable 
Employment. — For misconduct that causes a 
claimant to be discharged from employment to 
amount to “constructive refusal” to accept suit- 
able employment that renders him ineligible 
for worker’s compensation, the misconduct 
need not occur during working hours or at the 
workplace, and it need not amount to a crime, 
but it must have been conduct for which a 
nondisabled employee ordinarily would have 
been terminated. Williams v. Pee Dee Elec. 
Membership Corp., 130 N.C. App. 298, 502 
S.E.2d 645 (1998). 

If a terminated-for-misconduct employee 
fails to show by the greater weight of the 
evidence that his or her inability to find or 
perform comparable employment is due to 
work-related injuries, the employer is then 
freed of further benefit responsibilities. Under 
such circumstances, the employee would be 
held accountable for his or her misconduct, 
which would be deemed tantamount to a con- 
structive refusal to perform suitable work du- 
ties and, as a consequence of such refusal, the 
employee would forfeit the right to benefits. 
McRae v. Toastmaster, Inc., 358 N.C. 488, 597 
S.E.2d 695, 2004 N.C. LEXIS 656 (2004). 

Industrial Commission erred by deter- 
mining that plaintiff’s refusal to accept 
the job offered by defendant was unjusti- 
fied without making additional findings re- 
garding the impact plaintiff’s psychological in- 
juries had on his wage-earning capacity. 
McLean v. Eaton Corp., 125 N.C. App. 391, 481 
pled 269) 997): 

Workers’ compensation claimant did not 
refuse suitable employment by submitting 
his resignation upon the advice of union 
representatives, who told him that he was 
to be fired; the Commission found that the 
claimant’s resignation was involuntary, applied 
the Seagraves test, and found that the claimant 
was not terminated for misconduct or fault, 
unrelated to the compensable injury, for which 
a nondisabled employee ordinarily would have 
been terminated. White v. Weyerhaeuser Co., 
— N.C. App. —, 606 S.E.2d 389, 2005 N.C. App. 
LEXIS 5 (2005). 

No Compensation After Unjustifiable 
Refusal. — Because the express terms of this 
section prohibit an employee from receiving 
any compensation during the continuance of 
his refusal to accept employment suitable to his 
capacity, plaintiff employee who was robbed 
and shot during his shift as a night auditor was 
not entitled to $66.67 per week (two-thirds of 
$100.00) for his loss of earnings after he unjus- 
tifiably rejected an offer to return to his posi- 
tion, which offer amounted to $100.00-worth-of- 
lodging less per week than what he had earned 
prior to the shooting. Shah v. Johnson, 140 N.C. 
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App. 58, 535 S.E.2d 577, 2000 N.C. App. LEXIS 
1089 (2000). 

The deputy commissioner rightly entered an 
order affirming the Form 24 application to stop 
temporary total disability payments to plaintiff 
where the defendant-employer presented evi- 
dence that plaintiff was offered a light duty 
position and unjustifiably refused the position 
and where the plaintiff-employee failed to sup- 
port his claim of a continuing disability. Allen v. 
Roberts Elec. Contractors, 143 N.C. App. 55, 
546 S.E.2d 133, 2001 N.C. App. LEXIS 216 
(2001). 

Employee Did Not Constructively 
Refuse Suitable Employment. — Contrary 
to defendant employer’s contention, there was 
no evidence that plaintiff employee, who was 
injured while working as a firefighter, construc- 
tively refused suitable employment procured by 
the employer so as to render the employee 
ineligible for benefits pursuant to G.S. 97-32; 
the employee chose medical disability retire- 
ment rather than resignation or termination 
after the employee was deemed medically dis- 
qualified to perform the work of a firefighter, 
and there was no evidence that the employer 
ever offered the employee other suitable em- 
ployment after the employee’s temporary hght 
duty employment ended. Gordon vy. City of 
Durham, 153 N.C. App. 782, 571 S.E.2d 48, 
2002 N.C. App. LEXIS 1257 (2002). 

North Carolina Industrial Commission’s 
finding that an injured employee did not con- 
structively refuse suitable employment within 
the meaning of G.S. 97-32 when he refused to 
work without the use of a cane was affirmed; 
there was evidence that the work the employee 
was instructed to do did not fall within the 
restrictions placed on him and that he was 
physically unable to perform the job offered to 
him. Lowery v. Duke Univ., 167 N.C. App. 714, 
609 S.E.2d 780, 2005 N.C. App. LEXIS 7 (2005). 

No Compensation After Unjustifiable 
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Refusal. — Industrial commission properly 
determined that an employee was not entitled 
to workers’ compensation benefits after the 
date of her termination, as the employee’s ter- 
mination was justified under G.S. 97-32 based 
on the employee’s misconduct, as the employee 
had failed to perform a job to which the em- 
ployee was assigned and was capable of per- 
forming. McRae v. Toastmaster, Inc., 158 N.C. 
App. 70, 579 S.E.2d 913, 2003 N.C. App. LEXIS 
951 (2003). 

Findings Held Inadequate to Establish 
Disability. — Employer need not show that 
the employee was specifically offered a job by 
some other employer in order to prove that the 
employee was capable of obtaining suitable 
employment, but instead, the crucial question 
is whether the employee can obtain a job; the 
testimony of a vocational counselor that identi- 
fied approximately 12 jobs that were suitable 
for the employee and which detailed the em- 
ployee’s failure to keep appointments and his 
balky behavior at the job interviews raised an 
issue of fact with respect to the compensability 
of the employee’s injury, and, thus, the indus- 
trial commission’s findings were inadequate to 
establish that the employee was disabled. 
Johnson v. Southern Tire Sales & Serv., 358 
N.C. 701, 599 S.E.2d 508, 2004 N.C. LEXIS 915 
(2004). 

Applied in Barbour v. Regis Corp., — N.C. 
App. —, 606 S.E.2d 119, 2004 N.C. App. LEXIS 
2336 (2004). 

Cited in Honeycutt v. Carolina Asbestos Co., 
D35 N.C. 471) 05.4. 20 426) (1952) Martin ve 
Piedmont Asphalt & Paving Co., 113 N.C. App. 
121, 437 S.E.2d 696 (1993); Benavides v. Sum- 
mit Structures, Inc., 118 N.C. App. 645, 456 
S.E.2d 339 (1995); Smith v. Sealed Air Corp., 
127 N.C. App. 359, 489 S.E.2d 445 (1997); 
Lewis v. Sonoco Prods. Co., 137 N.C. App. 61, 
526 S.E.2d 671, 2000 N.C. App. LEXIS 257 
(2000). 


§ 97-32.1. Trial return to work. 


Notwithstanding the provisions of G.S. 97-32, an employee may attempt a 
trial return to work for a period not to exceed nine months. During a trial 
return to work period, the employee shall be paid any compensation which may 
be owed for partial disability pursuant to G.S. 97-30. If the trial return to work 
is unsuccessful, the employee’s right to continuing compensation under G.S. 
97-29 shall be unimpaired unless terminated or suspended thereafter pursu- 
ant to the provisions of this Article. (1993 (Reg. Sess., 1994), c. 679, s. 4.1.) 


1994: A Step in the Direction of Restoring 
Balance,” see 73 N.C.L. Rev. 2502 (1995). 


Legal Periodicals. — For survey, “The 
North Carolina Workers’ Compensation Act of 
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CASE NOTES 


Presumption of Continuing Disability. 
— The employer failed to rebut the presump- 
tion of continuing disability with medical evi- 
dence or with evidence that the claimant was 
capable of obtaining a suitable job in the com- 
petitive marketplace, where the claimant tem- 
porarily and unsuccessfully returned to work, 
the modified roller picker position offered to 
claimant was temporary, there was no evidence 
that this position was a real position that 
existed in the marketplace and was not “made” 
work, and the only medical evidence supported 
the claimant’s claims of shoulder pain. Stamey 
v. North Carolina Self-Insurance Guar. Ass’n, 
131 N.C. App. 662, 507 S.E.2d 596 (1998). 

Right to Continuing Compensation. — 
Where a trial return to work is unsuccessful, 
the employee’s right to continuing compensa- 
tion under G.S. 97-29 is unimpaired unless 
terminated or suspended thereafter pursuant 
to the provisions of the Workers’ Compensation 
Act. Burchette v. E. Coast Millwork Distribs., 
Inc., 149 N.C. App. 802, 562 S.B.2d 459, 2002 
N.C. App. LEXIS 302 (2002). 

Return to Work Assertion Does Not Nec- 
essarily Raise Wage Earning Capacity Is- 
sue. — Where defendants did not assert any 
other reason for termination of plaintiff’s ben- 
efits besides “return to work” on the Form 28T, 
the record revealed that the plaintiff denied 


that she ever attempted a “trial return to work” 
and that she, therefore, was not required to file 
a Form 28U, and it was undisputed that defen- 
dants did not file a Form 24 seeking to termi- 
nate plaintiff’s compensation on grounds other 
than plaintiff’s “return to work”, the only issue 
before the Full Commission was whether or not 
plaintiff had returned to work, warranting ter- 
mination of benefits pursuant to N.C. Gen. 
Stat. G.S. 97-18.1(b); thus it did not consider 
the issue of whether or not plaintiff had wage 
earning capacity and neither would the Court 
of Appeals. Lewis v. Sonoco Prods. Co., 137 N.C. 
App. 61, 526 S.E.2d 671, 2000 N.C. App. LEXIS 
257 (2000). 

Failure to Submit Properly Completed 
Form Held Not Reversible Error. — Where 
Industrial Commission found, based on compe- 
tent evidence in the record, that plaintiff’s 
return to work was “a failed return to work” due 
to his work-related compensable injury, defen- 
dant’s claim that plaintiff’s Form 28U was not 
signed by the appropriate party was valid, but 
the error was not reversible at that stage of the 
proceedings. Jenkins v. Public Serv. Co. of N.C., 
134 N.C. App. 405, 518 S.E.2d 6, 1999 N.C. App. 
LEXIS 805 (1999), cert. granted, 351 N.C. 106, 
541 $.E.2d 147 (1999). 

Cited in Oliver v. Lane Co., 143 N.C. App. 
167, 544 S.E.2d 606, 2001 N.C. App. LEXIS 220 
(2001). 


§ 97-33. Prorating in event of earlier disability or injury. 


If any employee is an epileptic, or has a permanent disability or has 
sustained a permanent injury in service in the army or navy of the United 
States, or in another employment other than that in which he received a 
subsequent permanent injury by accident, such as specified in G.S. 97-31, he 
shall be entitled to compensation only for the degree of disability which would 
have resulted from the later accident if the earlier disability or injury had not 


existed. 1929 7c I20ss.33° 1975 ac, 632.) 


Legal Periodicals. — For note discussing 
limitations on the apportionment of disabili- 
ties, see 54 N.C.L. Rev. 1123 (1976). 


For comment on Morrison v. Burlington In- 
dus., 304 N.C. 1, 282 S.E.2d 458 (1981), see 4 
Campbell L. Rev. 107 (1981). 


CASE NOTES 


This section is designed to prevent dou- 
ble recoveries. Pruitt v. Knight Publishing 
Co., 27 N.C. App. 254, 218 S.E.2d 876 (1975), 
revd on other grounds, 289 N.C. 254, 221 
S.E.2d 355 (1976); Wilder v. Barbour Boat 
Works, 84 N.C. App. 188, 352 S.E.2d 690 (1987). 

Inapplicability of Section to Noncom- 
pensable Injury or Damage. — Neither this 
section nor G.S. 97-35 were applicable where 
plaintiff received no compensation for his ear- 
lier injury, which arose out of a noncompens- 


able automobile accident separate and apart 
from any employment. Pruitt v. Knight Pub- 
lishing Co., 27 N.C. App. 254, 218 S.E.2d 876 
(1975), rev'd on other grounds, 289 N.C. 254, 
221 8.E.2d 355 (1976). 

When prior damage to an eye was not due to 
an accident, recovery would be allowed for the 
complete loss of sight, as this section is not 
applicable in instances of this sort. Schrum v. 
Catawba Upholstering Co., 214 N.C. 353, 199 
S.E. 385 (1938). 
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Where plaintiff’s condition stemmed neither 
from epilepsy nor from an injury received in the 
armed services or in the course of other employ- 
ment, and where plaintiff had received no com- 
pensation for the injury, his case did not fall 
within the provisions of this section. Wilder v. 
Barbour Boat Works, 84 N.C. App. 188, 352 
S.E.2d 690 (1987). 

Compensation for Separate and Distinct 
Injuries. — Under this section, it was proper 
to compensate employee for a 20 percent dis- 
ability of the back when he had previously been 
compensated by the same employer for a 15 
percent disability due to a prior injury, where 
the second injury was separate and distinct 
from the first injury. Bailey v. Smoky Mt. En- 
ters., Inc. 65 N.C. App. 134, 808 S.E.2d 489 
(1983), cert. denied, 311 N.C. 303, 317 S.E.2d 
678 (1984). 


ART. 1. WORKERS’ COMPENSATION ACT 


§97-35 


When Apportionment Not Permitted. — 
Apportionment is not permitted when an em- 
ployee becomes totally and permanently dis- 
abled due to a compensable injury’s aggrava- 
tion or acceleration of the employee's 
nondisabling, pre-existing disease or infirmity. 
Errante v. Cumberland County Solid Waste 
Met., 106 N.C. App. 114, 415 S.E.2d 583 (1992). 

An employee is also entitled to full compen- 
sation for total disability without apportion- 
ment when the nature of the employee’s total 
disability makes any attempt at apportionment 
between work-related and non-work-related 
causes speculative. Errante v. Cumberland 
County Solid Waste Mgt., 106 N.C. App. 114, 
415 S.E.2d 583 (1992). 

Cited in Dolbow v. Holland Indus., Inc., 64 
NeC App, 6957308 'S,E:2d 335:G1963). 


§ 97-34. Employee receiving an injury when being com- 
pensated for former injury. 


If an employee receives an injury for which compensation is payable, while 
he is still receiving or entitled to compensation for a previous injury in the 
same employment, he shall not at the same time be entitled to compensation 
for both injuries, unless the later injury be a permanent injury such as 
specified in G.S. 97-31; but he shall be entitled to compensation for that injury 
and from the time of that injury which will cover the longest period and the 
largest amount payable under this Article. (1929, c. 120, s. 34.) 


CASE NOTES 


Restricted Application. — Application of 
this section and § 97-35 is restricted to those 
instances where the employee (1) receives an 
injury for which compensation is payable while 
he is still receiving or entitled to compensation 
for a previous injury in the same employment, 
or (2) receives a permanent injury specified in § 
97-31 after having sustained another perma- 
nent injury in the same employment. Pruitt v. 
Knight Publishing Co., 289 N.C. 254, 221 


Application When Lump Sum Benefits 
Paid. — The correct interpretation of GS. 
97-34 is that a lump sum payment should be 
treated as if an employee received weekly pay- 
ments for the applicable payment period cov- 
ered by the lump sum in order to prevent 
double recovery. Farley v. North Carolina Dep’t 
of Labor, 146 N.C. App. 584, 553 S.E.2d 231, 
2001 N.C. App. LEXIS 983 (2001). 

Cited in Dolbow v. Holland Indus., Inc., 64 


S.E.2d 355 (1976). N.C. App. 695, 308 S.E.2d 335 (1983). 


§ 97-35. How compensation paid for two injuries; em- 
ployer liable only for subsequent injury. 


If any employee receives a permanent injury as specified in G.S. 97-31 after 
having sustained another permanent injury in the same employment, he shall 
be entitled to compensation for both injuries, but the total compensation shall 
be paid by extending the period and not by increasing the amount of weekly 
compensation, and in no case exceeding 500 weeks. 

If an employee has previously incurred permanent partial disability through 
the loss of a hand, arm, foot, leg, or eye, and by subsequent accident incurs 
total permanent disability through the loss of another member, the employer’s 
liability is for the subsequent injury only. (1929, c. 120, s. 35.) 
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Cross References. — As to additional pay- 
ments to be made out of the Second Injury Fund 
in certain hardship cases, see G.S. 97-40.1. 

Legal Periodicals. — For note discussing 
limitations on the apportionment of disabili- 
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ties, see 54 N.C.L. Rev. 1123 (1976). 

For comment on Morrison v. Burlington In- 
dus., 304 N.C. 1, 282 S.E.2d 458 (1981), see 4 
Campbell L. Rev. 107 (1981). 


CASE NOTES 


Restricted Application. — Application of 
this section and § 97-35 is restricted to those 
instances where the employee (1) receives an 
injury for which compensation is payable while 
he is still receiving or entitled to compensation 
for a previous injury in the same employment, 
or (2) receives a permanent injury specified in § 
97-31 after having sustained another perma- 
nent injury in the same employment. Pruitt v. 
Knight Publishing Co., 289 N.C. 254, 221 
S.E.2d 355 (1976). 

Neither § 97-33 nor this section were 
applicable where plaintiff received no 
compensation for his earlier injury, which 
arose out of a noncompensable automobile ac- 
cident separate and apart from any employ- 
ment. Pruitt v. Knight Publishing Co., 27 N.C. 
App. 254, 218 S.E.2d 876 (1975), rev'd on other 
grounds, 289 N.C. 254, 221 $.E.2d 355 (1976). 

When Apportionment Not Permitted. — 


Apportionment is not permitted when an em- 
ployee becomes totally and permanently dis- 
abled due to a compensable injury’s aggrava- 
tion or acceleration of the employee’s 
nondisabling, pre-existing disease or infirmity. 
Errante v. Cumberland County Solid Waste 
Met., 106 N.C. App. 114, 415 S.E.2d 583 (1992). 

An employee is also entitled to full compen- 
sation for total disability without apportion- 
ment when the nature of the employee's total 
disability makes any attempt at apportionment 
between work-related and non-work-related 
causes speculative. Errante v. Cumberland 
County Solid Waste Mgt., 106 N.C. App. 114, 
415 S.B.2d 583 (1992). 

Cited in Dolbow v. Holland Indus., Inc., 64 
N.C. App. 695, 308 S.E.2d 335 (1983); Gray v. 
Carolina Freight Carriers, Inc., 105 N.C. App. 
480, 414 S.E.2d 102 (1992). 


§ 97-36. Accidents taking place outside State; employees 
receiving compensation from another state. 


Where an accident happens while the employee is employed elsewhere than 
in this State and the accident is one which would entitle him or his dependents 
or next of kin to compensation if it had happened in this State, then the 
employee or his dependents or next of kin shall be entitled to compensation (1) 
if the contract of employment was made in this State, (11) if the employer’s 
principal place of business is in this State, or (111) if the employee’s principal 
place of employment is within this State; provided, however, that if an 
employee or his dependents or next of kin shall receive compensation or 
damages under the laws of any other state nothing herein contained shall be 
construed so as to permit a total compensation for the same injury greater than 
is provided for in, this Article. (1929, c. 120, s. 36; 1963, c. 450, sy2: 1967 ac 
IPAS) Saco ISM Rey Con NO age ISIS ve teva 12) 


Legal Periodicals. — For discussion of this 
section, see 8 N.C.L. Rev. 427 (1930). 

For note on the application of full faith and 
credit to workers’ compensation statutes and 
awards, see 34 N.C.L. Rev. 501 (1956). 


For case law survey on conflict of laws, see 43 
N.C.L. Rev. 895 (1965). 

For article, “Recognition of Foreign Judg- 
ments,” see 50 N.C.L. Rev. 21 (1971). 


CASE NOTES 


For case holding former § 97-36 to be 
constitutional prior to the 1963 amendment 
thereto, see Reaves v. Earle-Chesterfield Mill 
Coy 216 N:CP462.°5 8 Bi2d 305 1939). 

Employee No Longer Required to Be 
Resident of State. — The 1963 amendment to 


former G.S. 97-36 struck out the requirement 
that the employee should be a resident of this 
State. Rice v. Uwharrie Council Boy Scouts of 
Am., 263 N.C. 204, 139 S.E.2d 223 (1964). 
The “last act” test employed under the 
long-arm statute and under the choice of laws 
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doctrine is the appropriate test to be applied in 
determining whether the contract of employ- 
ment was made in North Carolina. Thomas v. 
Overland Express, Inc., 101 N.C. App. 90, 398 
S.E.2d 921 (1990), discretionary review denied, 
pao N Goo 16, 403,5.H.2d 522 (1991). 

For an employment contract to be made in 
North Carolina such that the Industrial Com- 
mission would have jurisdiction over a workers’ 
compensation claim, the final act necessary to 
make a binding obligation must be done in 
North Carolina. Murray v. Ahlstrom Indus. 
Holdings, Inc., 131 N.C. App. 294, 506 S.E.2d 
724 (1998). 

Plaintiff’s principal place of employ- 
ment was within North Carolina where 
plaintiff was assigned to operate a tractor- 
trailer in an area consisting of twelve to thir- 
teen southern states but no state, standing 
alone, had the same degree of significant con- 
tacts to plaintiff’s employment as North Caro- 
lina. Furthermore, the “Policies, Procedures 
and Agreement” form signed by plaintiff upon 
being hired was an invalid attempt to limit 
plaintiff’s rights to those enumerated under 
Arkansas workers’ compensation law as well as 
a violation of G.S. 97-6. Perkins v. Arkansas 
Trucking Servs., 351 N.C. 634, 528 S.E.2d 902, 
2000 N.C. LEXIS 356 (2000). 

Contract of Employment Formed in 
North Carolina. — The Industrial Commis- 
sion had jurisdiction over an employee's claim, 
where the employee was injured in another 
state and the employer’s principal place of 
business was outside North Carolina, but the 
last act necessary for formation of the contract 
occurred in this state when the employer called 
the employee in North Carolina and offered the 
job at a specific hourly rate, the employee 
accepted the offer, and the employer responded 
that he was “hired.” Murray v. Ahlstrom Indus. 
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Holdings, Inc., 181 N.C. App. 294, 506 S.E.2d 
124 (1998). 

Commission did not have jurisdiction 
over a claim arising from a tractor-trailer driv- 
er’s out-of-state injury, where, although the 
trucking company which employed him had 
business contacts with North Carolina suffi- 
ciently substantial to meet minimum due pro- 
cess requirements, the company’s principal 
place of business was in Indiana. Thomas v. 
Overland Express, Inc., 101 N.C. App. 90, 398 
S.E.2d 921 (1990), discretionary review denied, 
328 N.C©, 576, 403,59. 22d 522.(1991)), 

The Court of Appeals erred in applying 
the “any competent evidence” standard of 
review to the Industrial Commission’s juris- 
dictional determination under this section; the 
court should have made its own independent 
findings of jurisdictional fact. Perkins v. Arkan- 
sas Trucking Servs., 351 N.C. 634, 528 S.E.2d 
902, 2000 N.C. LEXIS 356 (2000). 

Commission Had Jurisdiction. — Suffi- 
cient evidence existed to support the Industrial 
Commission’s conclusion that plaintiff/truck 
driver’s principal place of employment was 
within North Carolina and its conclusion that 
the North Carolina Industrial Commission had 
jurisdiction over claim between foreign corpo- 
ration/employer and plaintiff, whose residence 
was in North Carolina, who conducted various 
aspects of his business including receipt of 
assignments, storage and maintenance of 
truck, receipt of paychecks, etc., in North Caro- 
lina, and who made 18-20% of his pick-up stops 
in North Carolina. Perkins v. Arkansas Truck- 
ing Servs., Inc., 134 N.C. App. 490, 518 S.E.2d 
36 (1999). But see Hyde v. Chesney Glen 
Homeowners Ass'n, Inc., 137 N.C. App. 605, 529 
S.E.2d 499, 2000 N.C. App. LEXIS 504 (2000). 

Applied in Leonard vy. Johns-Manville Sales 
Corp., 59 N.C. App. 454, 297 S.E.2d 147 (1982). 


§ 97-37. Where injured employee dies before total com- 
pensation is paid. 


When an employee receives or is entitled to compensation under this Article 
for an injury covered by G.S. 97-31 and dies from any other cause than the 
injury for which he was entitled to compensation, payment of the unpaid 
balance of compensation shall be made: First, to the surviving whole depen- 
dents; second, to partial dependents, and, if no dependents, to the next of kin 
as defined in the Article; if there are no whole or partial dependents or next of 
kin as defined in the Article, then to the personal representative, in lieu of the 
compensation the employee would have been entitled to had he lived. 

Provided, however, that if the death is due to a cause that is compensable 
under this Article, and the dependents of such employee are awarded compen- 
sation therefor, all right to unpaid compensation provided by this section shall 
cease and determine. (1929, c. 120, s. 37; 1947, c. 823; 1971, c. 322.) 


Legal Periodicals. — For survey of 1980 
tort law, see 59 N.C.L. Rev. 1239 (1981). 
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CASE NOTES 


Recovery Where Employee Died After 
Filing Claim. — Where a claimant dies after a 
claim has been filed, the claimant’s estate may 
recover all accrued but unpaid benefits, and all 
unaccrued benefits to which the employee 
would have been entitled had he lived are 
payable to decedent’s dependents pursuant to 
this section. Wilhite v. Liberty Veneer Co., 47 
N.C. App. 434, 267 S.E.2d 566, rev’d on other 
grounds, 303 N.C. 281, 278 S.E.2d 234 (1981). 

Recovery Where Employee Died With- 
out Filing Claim. — Allowing a dependent 
widow of a deceased worker to recover that to 
which her husband would have been entitled is 
consistent with the statutory purpose of this 
section, and a widow’s claim will not be denied 
because her husband had not filed a worker’s 
compensation claim for disfigurement before he 
died. Wilhite v. Liberty Veneer Co., 47 N.C. 
App. 434, 267 S.E.2d 566, rev'd on other 
grounds, 303 N.C. 281, 278 S.E.2d 234 (1981). 

Basis for Award. — The dependents of a 
deceased employee who suffered a _ serious 
bodily disfigurement due to an accident covered 
by the Workers’ Compensation Act but who died 


due to an unrelated cause were entitled to a 
post mortem award for serious bodily disfigure- 
ment based on the best possible medical esti- 
mate as to the probable residual disability that 
would have remained had the employee lived to 
complete his healing period, notwithstanding 
the fact that the employee had not filed a 
workers’ compensation claim for disfigurement 
before he died. Wilhite v. Liberty Veneer Co., 47 
N.C. App. 434, 267 S.E.2d 566, rev'd on other 
grounds, 303 N.C. 281, 278 S.E.2d 234 (1981). 
An award inadvertently entered by the 
Industrial Commission after the death of the 
claimant on appeal from the award is irregular, 
but not void, and the proceedings do not abate. 
Butts v. Montague Bros., 204 N.C. 389, 168 S.E. 
215 (1933). 3 
Applied in Bridges v. McCrary Stone Servs., 
Inc., 48 N.C. App. 185, 268 S.E.2d 559 (1980). 
Cited in Davis v. North Carolina Granite 
Corp., 259) N.C. 672; 131°S.E/2d 335%(19638); 
McCulloh v. Catawba College, 266 N.C. 518, 
146 S.E.2d 467 (1966); Wilhite v. Liberty Ve- 
neer Co., 303 N.C. 281, 278 S.E.2d 234 (1981). 


§ 97-38. Where death results proximately from compens- 
able injury or occupational disease; depen- 


dents; burial 


expenses; 


compensation to 


aliens; election by partial dependents. 


If death results proximately from a compensable injury or occupational 
disease and within six years thereafter, or within two years of the final 
determination of disability, whichever is later, the employer shall pay or cause 
to be paid, subject to the provisions of other sections of this Article, weekly 
payments of compensation equal to sixty-six and two-thirds percent (66 2/3%) 
of the average weekly wages of the deceased employee at the time of the 
accident, but not more than the amount established annually to be effective 
October 1 as provided in G.S. 97-29, nor less than thirty dollars ($30.00), per 
week, and burial expenses not exceeding three thousand five hundred dollars 
($3,500), to the person or persons entitled thereto as follows: 

(1) Persons wholly dependent for support upon the earnings of the 
deceased employee at the time of the accident shall be entitled to 
receive the entire compensation payable share and share alike to the 
exclusion of all other persons. If there be only one person wholly 
dependent, then that person shall receive the entire compensation 
payable. 

(2) If there is no person wholly dependent, then any person partially 
dependent for support upon the earnings of the deceased employee at 
the time of the accident shall be entitled to receive a weekly payment 
of compensation computed as hereinabove provided, but such weekly 
payment shall be the same proportion of the weekly compensation 
provided for a whole dependent as the amount annually contributed 
by the deceased employee to the support of such partial dependent 
aa to the annual earnings of the deceased at the time of the 
accident. 
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(3) If there is no person wholly dependent, and the person or all persons 


partially dependent is or are within the classes of persons defined as 
“next of kin” in G.S. 97-40, whether or not such persons or such classes 
of persons are of kin to the deceased employee in equal degree, and all 
so elect, he or they may take, share and share alike, the commuted 
value of the amount provided for whole dependents in (1) above 
instead of the proportional payment provided for partial dependents 
in (2) above; provided, that the election herein provided may be 
exercised on behalf of any infant partial dependent by a duly qualified 
guardian; provided, further, that the Industrial Commission may, in 
its discretion, permit a parent or person standing in loco parentis to 
such infant to exercise such option in its behalf, the award to be 
payable only to a duly qualified guardian except as in this Article 
otherwise provided; and provided, further, that if such election is 
exercised by or on behalf of more than one person, then they shall take 
the commuted amount in equal shares. 

When weekly payments have been made to an injured employee 
before his death, the compensation to dependents shall begin from the 
date of the last of such payments. Compensation payments due on 
account of death shall be paid for a period of 400 weeks from the date 
of the death of the employee; provided, however, after said 400-week 
period in case of a widow or widower who is unable to support herself 
or himself because of physical or mental disability as of the date of 
death of the employee, compensation payments shall continue during 
her or his lifetime or until remarriage and compensation payments 
due a dependent child shall be continued until such child reaches the 
age of 18. 

Compensation payable under this Article to aliens not residents (or 
about to become nonresidents) of the United States or Canada, shall 
be the same in amounts as provided for residents, except that 
dependents in any foreign country except Canada shall be limited to 
surviving spouse and child or children, or if there be no surviving 
spouse or child or children, to the surviving father or mother. (1929, c. 
Uso O4o Calon 1C.502, Saow LOA i aC O25. 1900 6C, (0sSeas Lodo. 
Crome wle nl Joon. 1020.5..6° 1957, c- 12172 1963, c, 604; s.-3a; L967 ie 
Same elOOO acs 143.05, 4197 | Seals 3.119737 C15 Po.s.,4Ca 7109. 
SIA eeeOUosSaou: c loou. ssl, 25197 ¢, cs4092198i vc) 2765S lec: 
semen cas (QlISauc, 172, stds 1987 4c7729, 5.97 1997-301 s: 1: 
2001-232, s. 1.) 


Cross References. — As to division od 
death benefits among whole and partial depen- 
dents, see G.S. 97-39. 

Legal Periodicals. — For discussion of this 
section, see 8 N.C.L. Rev. 427 (1930). 

For comment on the 1943 amendment to this 
section, see 21 N.C.L. Rev. 384 (1943). 

For brief comment on the 1953 amendment, 
which rewrote this section, see 31 N.C.L. Rev. 
451.(1953). 

For survey of 1977 workers’ compensation 
law, see 56 N.C.L. Rev. 1166 (1978). 

For survey of 1978 administrative law, see 57 
NCL Rev. 831 (1979). 


For survey of 1979 administrative law, see 58 
N.C.L. Rev. 1185 (1980). 

For note on occupational disease under work- 
ers’ compensation statutes, see 16 Wake Forest 
L. Rev. 288 (1980). 

For survey of 1981 administrative law, see 60 
N.C.L. Rev. 1165 (1982). 

For survey of 1982 law on workers’ compen- 
sation, see 61 N.C.L. Rev. 1248 (1983). 

For note, “Winstead v. Derreberry: Stepchil- 
dren and the Presumption of Dependence Un- 
der the North Carolina Workers’ Compensation 
Act,” see 64 N.C.L. Rev. 1548 (1986). 
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CASE NOTES 


I. In General. 
II. Dependents. 


I. IN GENERAL. 


Editor’s Note. — Most of the annotations 
under this section were decided prior to the 1987 
amendment, which, inter alia, changed the time 
limit provisions in the first paragraph. 

Constitutionality. — The court would not 
consider the constitutionality of this section 
where the issue was not presented at the hear- 
ing before the full Commission. McPherson v. 
Henry Motor Sales Corp., 201 N.C. 303, 160 
S.E. 283 (1931), appeal dismissed, 286 U.S. 
DOOD Oo Cte 499. Ong Gal ZO9. 19382), 

This section classifies those persons eli- 
gible to receive, and determines the amount 
of, death benefits payable under the act to 
persons wholly or partially dependent upon the 
earnings of a deceased employee. Stevenson v. 
City of Durham, 281 N.C. 300, 188 S.E.2d 281 
(1972). 

The express language of this section 
fixes the rights and liabilities at the time 
of the employee’s death, providing that 
where there is only one wholly dependent per- 
son at the time of decedent’s death, all of the 
death benefits be paid to that person. Allen v. 
Piedmond Transp. Servs., Inc., 116 N.C. App. 
234, 447 S.E.2d 835 (1994). 

“Disability”. — The definition of the word 
“disability,” as it is defined in subdivision (9) of 
G.S. 97-2, must be read into this section in lieu 
of the word “disability” therein. Burton v. Peter 
W. Blum & Son, 270 N-C. 695, 155 S.E.2d 71 
(1967). 

Under the act “disability” refers not to phys- 
ical infirmity but to a diminished capacity to 
earn money. Burton v. Peter W. Blum & Son, 
270 N.C. 695; 15555. He 2d (G96). 

When Death Is Compensable. — In order 
for a claimant to recover workers’ compensation 
benefits for death, he must prove that death 
resulted from an injury (1) by accident; (2) 
arising out of his employment; and (3) in the 
course of the employment. Pickrell v. Motor 
Convoy, Ines 322 N:C. 363,°368) 5.220582 
(1988). 

To recover death benefits under the Workers 
Compensation Act, a claimant bears the burden 
of proving that the decedent sustained a fatal 
injury (1) by accident, (2) arising out of his 
employment, and (3) during the course of his 
employment. Westbrooks v. Bowes, 130 N.C. 
App. 517, 503 S.E.2d 409 (1998). 

North Carolina Industrial Commission prop- 
erly concluded that a truck driver’s injury and 
death following a road rage incident with an- 
other driver, in which the other driver ran over 


the decedent when the decedent exited his 
vehicle to confront the other driver, resulted 
from an injury by accident arising out of and in 
the course of his employment. Dodson v. Dubose 
Steel, Inc., 159 N.C. App. 1, 582 S.E.2d 389, 
2003 N.C. App. LEXIS 1419 (2003). 

When Disability or Death Resulting 
from Disease Is Compensable. — Disability 
caused by, or death resulting from, a disease is 
compensable only when the disease is an occu- 
pational disease, or is aggravated or acceler- 
ated by causes and conditions characteristic of 
and peculiar to the claimant’s employment. 
Goodman v. Cone Mills Corp., 75 N.C. App. 493, 
3515, 20.261 (1985). 

The employer is required to pay compensa- 
tion for the death of an employee only when the 
death results proximately from injury by acci- 
dent arising out of and in the course of employ- 
ment. Gilmore v. Hoke County Bd. of Educ., 222 
NG. 358, 23,9.16.2d,292 (1942), 

The act authorizes the Industrial Commis- 
sion to make an award of compensation on 
account of the death of an employee only in the 
event that death results proximately from the 
accident and within two years thereafter, or 
while total disability still continues and within 
six years after the accident. Burton v. Peter W. 
Blumyé& 9 Son; 270) N.C» 695 .silsoyokaZde aL 
(1967), decided prior to the 1983 amendment to 
this section. 

This section contemplates only one acci- 
dent leading to death when it states “the 
accident.” Death benefits accrue only if death 
occurs within the maximum statutorily set 
time after “the accident.” It would defy legisla- 
tive intent to hold that subsequent changes in 
disability status arising from the same occupa- 
tional disease created new “accidents,” thereby 
renewing the time limit for claiming benefits 
under G.S. 97-38. Joyner v. J.P. Stevens & Co., 
71 N.C. App. 625, 322 S.E.2d 636 (1984). 

The rule limiting occupational disease vic- 
tims to a single claim for purposes of the 
statute of limitations in G.S. 97-58(c) applies by 
analogy to allow occupational disease victims to 
claim only one “accident” under this section. 
Joyner v. J.P. Stevens & Co., 71 N.C. App. 625, 
322 S.E.2d 636 (1984). 

This section may sometimes have the 
effect of barring an otherwise valid and 
provable claim simply because the employee 
did not die within the requisite period of time. 
The remedy for any inequities arising from the 
statute, however, lies not with the courts but 
with the legislature. Joyner v. J.P. Stevens & 
Co., 71 N.C. App. 625, 322 S.H.2d 636 (1984), 
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Continuing Total Disability Is Condition 
Precedent to Award for Death After Two 
Years. — A continuing total disability from the 
time of the accident to the time of the death is 
a condition precedent to the making of an 
award of death benefits where the death oc- 
curred more than two years after the accident. 
Burton v. Peter W. Blum & Son, 270 N.C. 695, 
155 S.E.2d 71 (1967). 

An award of compensation, on account of a 
death occurring more than two years after the 
accident, is authorized only if there is evidence 
to support a finding that, from the accident to 
the death, the employee had a continuing inca- 
pacity, because of the injury, to earn the wages 
which he was receiving at the time of his 
accident. Burton v. Peter W. Blum & Son, 270 
N.C. 695, 155 S.E.2d 71 (1967). 

Widow seeking death benefits under this 
section not collaterally estopped to liti- 
gate the issue of decedent’s total perma- 
nent disability on grounds that he had previ- 
ously been found temporarily totally disabled, 
where she was not a party to the claim for her 
husband’s lifetime benefits, nor was she in 
privity with a party to that claim, and she was 
not in control of the prosecution of that claim 
and did not have a mutual interest in the same 
property rights, even though she continued to 
pursue decedent’s claim for lifetime benefits 
and subsequently withdrew the appeal of that 
claim. Goins v. Cone Mills Corp., 90 N.C. App. 
90; 367 S.1.2d 335, cert. denied, 323 N.C. 173, 
373 S.E.2d 108 (1988). 

For case impliedly criticizing this sec- 
tion insofar as its application may sometimes 
bar an otherwise valid and provable claim sim- 
ply because the employee did not die within the 
requisite period of time, see Booker v. Duke 
Medical Ctr., 297 N.C. 458, 256 S.E.2d 189 
C1979), 

Death from Preexisting Heart Condition 
Aggravated by Injury. — Findings to the 
effect that the employee suffered an injury 
arising out of and in the course of the employ- 
ment, which injury aggravated a preexisting 
heart condition and caused death, would sup- 
port an award for compensation and burial 
expenses. Wyatt v. Sharp, 239 N.C. 655, 80 
S.E.2d 762 (1954). 

Suicide Due to Derangement Caused by 
Pain and Suffering from Compensable In- 
jury. — If an employee receives an injury which 
is compensable under this Chapter and as a 
result of pain and suffering from this injury he 
becomes so deranged that he commits suicide, 
the death is compensable. Fayne v. Fieldcrest 
Mills, Inc., 54 N.C. App. 144, 282 S.E.2d 539 
(1981), cert. denied, 304 N.C. 725, 288 S.E.2d 
380 (1982). 

Maximum Weekly Benefit. — The 1973 
amendment to G.S. 97-29, governing the max- 
imum weekly workers’ compensation benefit, 
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applies to this section. Andrews v. Nu-Woods, 
Inc., 43 N.C. App. 591, 259 S.E.2d 306 (1979), 
aff'd, 299 N.C. 723, 264 S.E.2d 99 (1980). 

Statute in Effect at Time of Death Con- 
trols Award. — Where an employee died of 
serum hepatitis, which was found to be a dis- 
ease characteristic of and peculiar to his occu- 
pation of lab technician, the commission did not 
err in awarding compensation according to the 
statute in effect when the employee died rather 
than the statute in effect at the time he con- 
tracted the disease. Booker v. Duke Medical 
Ctr., 297 N.C. 458, 256 S.E.2d 189 (1979). 

Date of “Accident” in Occupational Dis- 
ease Case. — Where employee died 15 months 
after he became totally disabled by serum hep- 
atitis, the claim of deceased employee’s depen- 
dents for death benefits was not barred by this 
section providing compensation if death results 
from an accident within two years or, while 
total disability continues, within six years after 
the accident, since the date of the “accident” in 
cases involving occupational disease is treated 
as the date on which disablement occurs and 
not as the date on which employee contracted 
the disease. Booker v. Duke Medical Ctr., 297 
N.C. 458, 256 S.E.2d 189 (1979). 

Part-Time Employees. — Appellate court 
reversed the North Carolina Industrial Com- 
mission’s award of workers’ compensation ben- 
efits in the amount of $129 per week to the 
widow of a part-time employee who died due to 
a work-related accident because the Commis- 
sion had not identified the method it used to 
calculate the employee’s average weekly wage; 
on remand, the Commission could use the fifth 
method allowed by G.S. 97-2(5) for calculating 
the employee’s average weekly wage if it found 
that the second method allowed by G.S. 97-2(5) 
was unfair because of the employee’s part-time 
status. Boney v. Winn Dixie, Inc., 163 N.C. App. 
330, 593 S.E.2d 93, 2004 N.C. App. LEXIS 371 
(2004). 

Applied in Willingham v. Bryan Rock & 
Sand Co., 240 N.C. 281, 82 S.E.2d 68 (1954); 
Painter v. Mead Corp., 258 N.C. 741, 129S.E.2d 
482 (1963); Lovette v. Reliable Mfg. Co., 262 
N.C. 288, 1386 S.E.2d 685 (1964); Bass v. 
Mooresville Mills, 15 N.C. App. 206, 189 S.E.2d 
581 (1972); Lucas v. Li’l Gen. Stores, 25 N.C. 
App. 190, 212 S.E.2d 525 (1975); Williams v. 
Insurance Repair Specialists of N.C., Inc., 32 
NiCs App. 235923265) b2d os019077); Chinault vy 
Floyd S. Pike Elec. Contractors, 306 N.C. 286, 
293 S.E.2d 147 (1982); Baldwin v. Piedmont 
Woodyards, Inc., 58 N.C. App. 602, 293 S.E.2d 
814 (1982); Jones v. Service Roofing & Sheet 
Metal Co., 63 N.C. App. 772, 306 S.E.2d 460 
(1983); Cockrell v. Evans Lumber Co., 103 N.C. 
App. 359, 407 S.E.2d 248 (1991). 

Cited in Smith v. Collins-Aikman Corp., 198 
NGC 621, 1152)5.l.2809) (1930) Barlyeve Wit. 
Basnights &, Coj2i14 N.C. 103) 198 (S. Bon 
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(1938); Roth v. McCord, 232 N.C. 678, 62 S.E.2d 
64 (1950); Wilson v. Utah Constr. Co., 243 N.C. 
96, 89 S.E.2d 864 (1955); McGill v. Bison Fast 
Freight, Inc., 245 N.C. 469, 96 S.E.2d 438 
(1957); Inman v. Meares, 247 N.C. 661, 101 
S.E.2d 692 (1958); Fetner v. Rocky Mount Mar- 
ble & Granite Works, 251 N.C. 296, 111 S.E.2d 
324 (1959); Shealy v. Associated Transp., 252 
N.C. 738, 114 S.E.2d 702 (1960); Davis v. North 
Carolina Granite Corp., 259 N.C. 672, 131 
S.E.2d 335 (1963); Horney v. Meredith Swim- 
ming Pool Co., 267 N.C. 521, 148 S.E.2d 554 
(1966); Petty v. Associated Transp., 4 N.C. App. 
361, 167 S.E.2d 38 (1969); Robbins v. Nicholson, 
281 N.C. 234, 188 S.E:2d 350 (1972); Allred v. 
Piedmont Woodyards, Inc., 32 N.C. App. 516, 
232 S.E.2d 879 (1977); Britt v. Colony Constr. 
Co. 35 NG: Apps 23, 240 5.H 202479 (1978): 
Hensley v. Caswell Action Comm., Inc., 296 
N.C. 527, 251 S.E.2d 399 (1979); In re Annex- 
ation Ordinance, 300 N.C. 337, 266 S.E.2d 661 
(1980); Thompson v. Lenoir Transf. Co., 48 N.C. 
App. 47, 268 S.E.2d 534 (1980); Carpenter v. 
Hawley, 53 N.C. App. 715, 281 S.E.2d 783 
(1981); Hoyle v. Isenhour Brick & Tile Co., 306 
N.C. 248, 293 S.E.2d 196 (1982); Elmore v. 
Broughton Hosp., 76 N.C. App. 582, 334 S.E.2d 
231 (1985); Costner v. A.A. Ramsey & Sons, 81 
N.C. App. 121, 343 S.E.2d 607 (1986); Mont- 
gomery v. Bryant Supply Co., 91 N.C. App. 734, 
373 S.E.2d 299 (1988); Brimley v. Logging, 93 
N.C. App. 467, 378 S.E.2d 52 (1989); Harvey v. 
Raleigh Police Dep't, 96 N.C. App. 28, 384 
S.E.2d 549 (1989); Christian v. Riddle & Men- 
denhall Logging, 117 N.C. App. 261, 450 S.E.2d 
510 (1994); Johnson v. Barnhill Contracting 
Co, 121.N Ce App. 55, 464.5. 2d2313, (1995); 
Jordan v. Central Piedmont Community Col- 
lege, 124 N.C. App. 112, 476 S.E.2d 410 (1996); 
Shaw v. Smith & Jennings, Inc., 130 N.C. App. 
442, 503 S.E.2d 113 (1998), cert. denied, 349 
IN:@. 363, 025 5.10.20 175 (1998), 


If, DEPENDENTS. 


Percentage of Survivors’ Benefits Fixed 
by Subdivision (1). — Paragraph fixing the 
period of time for which benefits are to be paid 
as 400 weeks for the widow and for each minor 
child until he reaches age 18 is not intended to 
fix the percentage of survivors’ benefits; that is 
done by subdivision (1) of this section. Chinault 
v. Floyd S. Pike Elec. Contractors, 53 N.C. App. 
604, 281 S.E.2d 460 (1981), aff’d, 306 N.C. 286, 
293 S.E.2d 147 (1982). 

Shares of Partial Dependents Fixed by 
Subdivisions (2) and (3). — Subdivisions (2) 
and (3) of this section fix the share each survi- 
vor is to receive if there are no persons wholly 
dependent on decedent at the date of his death. 
Chinault v. Floyd S. Pike Elec. Contractors, 53 
N.C. App. 604, 281 S.E.2d 460 (1981), aff’d, 306 
N.C. 286, 293 S.E.2d 147 (1982). 
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Recipients’ Shares Fixed at Date of 
Death. — General Assembly intended to fix 
each recipient’s share of death benefits at the 
date of decedent’s death. Chinault v. Floyd S. 
Pike Elec. Contractors, 53 N.C. App. 604, 281 
S.E.2d 460 (1981), aff'd, 306 N.C. 286,293 
S.E.2d 147 (1982). 

Effect of 18th Birthday of Minor Depen- 
dent. — Decedent’s wife was not entitled to a 
reapportionment of death benefits upon her 
daughter’s 18th birthday. Friday v. Carolina 
Steel Corp., 139 N.C. App. 802, 534 S.E.2d 648, 
2000 N.C. App. LEXIS 1029 (2000). 

If there is a decrease in the dependent 
beneficiary pool during the 400 weeks fol- 
lowing the employee’s death, there must be a 
corresponding reapportionment of the full 
award payable for that set period among the 
remaining eligible members of the pool. That is 
only situation in which there will be an in- 
crease in the amount of the individual shares 
paid to the dependents still partaking of the 
compensation fund. Deese v. Southern Lawn & 
Tree Expert Co., 306 N.C. 275, 293 S.E.2d 140, 
rehearing denied, 306 N.C. 753, 303 S.E.2d 83 
(1982). 

Section does not permit reapportion- 
ment of entire compensation award 
among eligible dependents after 400 
weeks have elapsed. Deese v. Southern Lawn 
& Tree Expert Co., 306 N.C. 275, 293 S.E.2d 
140, rehearing denied, 306 N.C. 753, 303 
S.E.2d 83 (1982). 

Death or Remarriage of Widow Before 
All Installments Paid. — This section places 
no limitation by way of forfeiture on compensa- 
tion receivable where a widow who has been 
awarded compensation for her husband’s death 
dies or remarries before all installments have 
been paid. Hill v. Cahoon, 252 N.C. 295, 1138 
S.E.2d 569 (1960). 

Where a widow who has been properly 
awarded compensation as the sole dependent of 
her deceased husband dies before all the in- 
stallments of compensation have been paid, the 
commuted value of such future installments is 
properly paid to her personal representative, 
and the next of kin of the deceased employee, 
who are not dependents, are not entitled 
thereto. Hill v. Cahoon, 252 NiCi 295s 413 
S.E:2d 569)(1960). 

Where an employee has lost his life in the 
course of his employment and thereafter an 
award has been made by the Industrial Com- 
mission to his widow, as his sole dependent, 
and within a few months after the award is 
made his widow dies intestate, her administra- 
tor is entitled to the benefits of the award as 
made to her. Queen v. Champion Fibre Co., 203 
N.C. 94, 164 5.E. 752: (1932). 

No Finding of Permanent Disability Re- 
quired For Disabled Widow. — The provi- 
sion of this section for compensation for life or 
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until remarriage for the disabled widow of an 
employee who dies under compensable circum- 
stances does not on its face require a finding of 
permanent disability. Hendrick v. Southland 
Corp., 41 N.C. App. 4381, 255 $.K.2d 198, cert. 
denied, 298 N.C. 296, 259 S.E.2d 912 (1979). 

Duration of Payment of Compensation 
to Dependent Children Under Age 18. — 
The provision of the second paragraph of this 
section, as amended, which relates to depen- 
dent children under the age of 18 years, should 
be read in conjunction with the introductory 
proviso. When so read, it means “as provided, 
however, after said 400-week period compensa- 
tion payments due a dependent child shall be 
continued until such child reaches the age of 
18.” Caldwell v. Marsh Realty Co., 32 N.C. App. 
676, 233 S.E.2d 594, cert. denied, 292 N.C. 728, 
Zoo Dee. 15241977). 

Stepchildren must be substantially de- 
pendent upon the deceased employee. This 
result is derived from the wording of the vari- 
ous dependency tests employed by the act. 
Winstead v. Derreberry, 73 N.C. App. 35, 326 
S.E.2d 66 (1985); Capps v. Standard Trucking 
Co., 77 N.C. App. 448, 335 S.E.2d 357 (1985). 

The substantial dependency standard is a 
question of fact to be determined under the 
facts of each case, the burden of proof being on 
the stepchild under the evidentiary standards 
normally employed in workers’ compensation 
cases. The factors to be considered are the 
actual amount and consistency of the support 
derived by the stepchild from (1) the deceased 
stepparent, (2) the natural parent married to 
the stepparent, (3) the estranged natural par- 
ent, whether such support is voluntary or re- 
quired by law, (4) the income of the stepchild, 
and (5) any other funds regularly received for 
the support of the stepchild. Winstead v. 
Derreberry, 73 N.C. App. 35, 326 S.E.2d 66 
(1985). 

A stepchild must be factually “substantially” 
dependent upon the deceased in order to qual- 
ify as a child dependent on deceased under G.S. 
97-39 and, therefore, be entitled to a share of 
death benefits under this section. Capps v. 
Standard Trucking Co., 77 N.C. App. 448, 335 
S.B.2d 357 (1985). 

Courts determine substantial dependency of 
stepchildren for purposes of death benefits un- 
der G.S. 97-39 under the facts of each case by 
considering the amount and consistency of sup- 
port a stepchild receives from: (1) the deceased 
stepparent; (2) the natural parent married to 
the stepparent; (3) the estranged natural par- 
ent, whether such support is voluntary or re- 
quired by law; (4) the income of the stepchild; 
and (5) any other funds regularly received for 
the support of the stepchild; it was found that 
stepchildren were substantially dependent on a 
deceased employee where he financially sup- 
ported their household, and thus, they were 
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conclusively presumed to have been wholly 
dependent on him under G.S. 97-39 and were 
entitled to benefits under G.S. 97-38. Goodrich 
v. R.L. Dresser, Inc., 161 N.C. App. 394, 588 
S.E.2d 511, 2003 N.C. App. LEXIS 2204 (2003). 

Allocation of Compensation to Widow 
and Children Upheld. — The Industrial 
Commission properly held that the entire com- 
pensation to which survivors, a widow and 
three minor children, were entitled should be 
divided into four equal parts, with the widow to 
receive weekly payments for 400 weeks, and 
each of the three minor children to receive only 
its share of weekly compensation beyond the 
400-week period and until such child reached 
18 years of age. Chinault v. Floyd S. Pike Elec. 
Contractors, 53 N.C. App. 604, 281 S.E.2d 460 
(1981), aff'd, 306 N.C. 286, 293 S.H.2d 147 
(1982): 

Legal Adoption Not Finalized. — Where 
adoption proceedings had begun but were not 
finalized, the minor plaintiff was not a child 
legally adopted prior to the injury of the em- 
ployee. Lennon v. Cumberland County, 119 N.C. 
App. 319, 458 S.E.2d 240 (1995). 

Total Dependency Shown. — Where the 
evidence tended to show that the mother of the 
deceased employee lived with him, that he had 
paid the rent, bought groceries and supported 
her for a period of years, but that for two 
months prior to his death she did washing and 
nominal services for, and stayed with, an aged 
bedridden person and earned $5.75 per week 
thereby, which she deposited in a bank or used 
to buy small luxuries, the fact that the mother 
earned small amounts of money in temporary 
and casual employment did not indicate any 
dependable source of income other than that 
she received from her son and the conclusion of 
the Industrial Commission that she was totally 
dependent upon her son within the meaning of 
the Workers’ Compensation Act was sustained. 
Thomas v. Raleigh Gas Co., 218 N.C. 429, 11 
S.E.2d 297 (1940). 

Finding as to Dependency Binding on 
Appeal. — While it may be admitted that in 
some instances the question of dependency may 
be a mixed question of fact and law, where the 
facts admitted or found by the Commission 
upon competent evidence support the conclu- 
sion of the Commission in regard thereto, its 
award is binding on the court. Thomas v. Ra- 
leigh Gas Co., 218 N.C. 429, 11 S.E.2d 297 
(1940). 

When Employee Has No Dependents. — 
Where the Commission has found that the 
deceased employee left no one who was depen- 
dent upon him, wholly or partially, G.S. 97-40 
determines the person or persons entitled to 
receive the death benefits provided in this act, 
but the amount payable to the person or per- 
sons entitled thereto is determined by this 
section, commuted to its present, lump sum 
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value. Smith v. Allied Exterminators, Inc., 279 
N.C. 583, 184 S.E.2d 296 (1971). 

Section 97-40 determines the person or per- 
sons entitled to receive the death benefits in the 
absence of dependents, but the amount payable 
to the person or persons entitled thereto is 
determined by this section, commuted to its 
present, lump sum value. Stevenson v. City of 
Durham, 281 N.C. 300, 188 S.E.2d 281 (1972). 

If the deceased employee leaves neither 
whole nor partial dependents, then G.S. 97-40 
provides for the commutation and payment of 
compensation to the “next of kin” as therein 
defined. Stevenson v. City of Durham, 281 N.C. 
800,188 'S:H2d,281 (972). 

Proper Plaintiffs in Action for Failure to 
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Procure Compensation Insurance. — An 
action against insurance agents for breach of 
their agreement with an employer to procure 
compensation coverage for an employee may be 
maintained only by those who would have been 
entitled to payments had the policy been is- 
sued, and when it appears that the employee 
died as the result of injury received during the 
employment, and that the employee left a 
widow surviving him, such action may be main- 
tained only by the widow; thus, an action insti- 
tuted by the employee’s administrator and the 
employer, who advanced the insurance pre- 
mium, must be dismissed. Crawford v. General 
Ins. & Realty Co., 266 N.C. 615, 146 S.E.2d 651 
(1966). 


§ 97-39. Widow, widower, or child to be conclusively pre- 
sumed to be dependent; other cases deter- 
mined upon facts; division of death benefits 
among those wholly dependent; when division 


among partially dependent. 


A widow, a widower and/or a child shall be conclusively presumed to be 
wholly dependent for support upon the deceased employee. In all other cases 
questions of dependency, in whole or in part shall be determined in accordance 
with the facts as the facts may be at the time of the accident, but no allowance 
shall be made for any payment made in lieu of board and lodging or services, 
and no compensation shall be allowed unless the dependency existed for a 
period of three months or more prior to the accident. If there is more than one 
person wholly dependent, the death benefit shall be divided among them, the 
persons partly dependent, if any, shall receive no part thereof. If there is no one 
wholly dependent, and more than one person partially dependent, the death 
benefit shall be divided among them according to the relative extent of their 
dependency. 

The widow, or widower and all children of deceased employees shall be 
conclusively presumed to be dependents of deceased and shall be entitled to 
receive the benefits of this Article for the full periods specified herein. (1929, c. 
200s 39) 


Cross References. — For definition of 
terms “widow,” “widower,” and “child,” see G.S. 


pendents, see 8 N.C.L. Rev. 426 (1930). 
For note, “Winstead v. Derreberry: Stepchil- 


97-2. As to dependents, see also G.S. 97-38. 
Legal Periodicals. — As to determination 
of the extent of the dependency of partial de- 


dren and the Presumption of Dependence Un- 
der the North Carolina Workers’ Compensation 
Act,” see 64 N.C.L. Rev. 1548 (1986). 


CASE NOTES 


Only widows who come within the defi- 
nition in subdivision (14) of § 97-2 are 
entitled to the presumption provided by this 
section. Bass v. Mooresville Mills, 11 N.C. App. 
631, 182 S.E.2d 246 (1971). 

Presumption of Dependency. — By stat- 
ute, a widow is conclusively presumed to be 
wholly dependent for support upon the de- 
ceased employee, and shall receive benefits 
under the Workers’ Compensation Act. Rogers 


v. University Motor Inn, 103 N.C. App. 456, 405 
©.Ei2d 770 (1991): 

The common-law wife of a deceased em- 
ployee is not entitled to compensation under 
the provisions of this act. Reeves v. Parker- 
Graham-Sexton, Inc., 199 N.C. 236, 154 S.E. 66 
(1930). 

Widow Was Entitled To Support. — By 
using the word “or” before the second of the 
three listed methods in which a person can 
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qualify as a widow under G.S. 97-39, the Gen- 
eral Assembly intended that a wife can qualify 
as a widow if she is actually dependent on 
decedent whether or not living with him, and in 
method three, she qualifies if she is living apart 
for justifiable cause or desertion, whether or 
not dependent; accordingly, where evidence in 
the record before the Industrial Commission 
showed that a widow was dependent on the 
deceased employee for support, that she was a 
responsible person and was competent with 
money, she should have been found to be his 
widow under G.S. 97-2(14) and granted bene- 
fits. Goodrich v. R.L. Dresser, Inc., 161 N.C. 
App. 394, 588 S.E.2d 511, 2003 N.C. App. 
LEXIS 2204 (2003). 

The term “in all other cases,” in the con- 
nection in which it appears in this section, 
means in all cases other than those of widows, 
widowers, and children, claiming to be depen- 
dents of the deceased employee, dependency 
shall be determined in accordance with the 
facts as the facts may be at the time of the 
accident. Manifestly, a woman living in cohab- 
itation with a man to whom she is not married 
is not within the purview of the term “in all 
other cases.” Fields v. Hollowell, 238 N.C. 614, 
(So5 azo 140 (1953). 

A woman who was living with an employee as 
his common-law wife at the time of his death 
and who was actually wholly dependent upon 
him for support for some years prior to his 
death by accident arising out of and in the 
course of his employment was not a dependent 
of the deceased employee within the purview of 
this section, and was not entitled to any part of 
the compensation payable under the provisions 
of the act. Fields v. Hollowell, 238 N.C. 614, 78 
S.E.2d 740°(1953). 

Wife separated by mutual agreement ev- 
idenced by legally executed separation agree- 
ment is not widow. Bass v. Mooresville Mills, 11 
N.C. App. 631, 182 S.E.2d 246 (1971); Sloop v. 
Williams Exxon Serv., 24 N.C. App. 129, 210 
S.E.2d 111 (1974). 

Surrender of Right to Support. — There 
is no reason why a separated wife who has 
surrendered all right to look to the husband for 
support while he is living should, upon his 
death, receive benefits that are intended to 
replace in part the support which the husband 
was providing or should have been providing. 
Bass v. Mooresville Mills, 11 N.C. App. 631, 182 
S.E.2d 246 (1971); Sloop v. Williams Exxon 
perv.,24 N-C) App. 129, 210 S.E.2d 111 (1974). 

Spouse’s Adultery Does Not Create an 
Exception to Statutes. — It is not within the 
authority of courts to create an exception to 
G.S. 97-2(14) and this section based upon adul- 
tery by a spouse. To find that the legislature 
intended such an exception, it must be appar- 
ent in the statute. Rogers v. University Motor 
Inn, 103 N.C. App. 456, 405 S.E.2d 770 (1991). 
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A wife’s adulterous affair did not bar her from 
qualifying as her husband’s widow under G.S. 
97-2(14) or this section. Rogers v. University 
Motor Inn, 103 N.C. App. 456, 405 S.E.2d 770 
ChOOd). 

Divorce and Remarriage in Another 
State. — On the conflict of laws question raised 
where there has been a divorce and remarriage 
in another state and a subsequent controversy 
develops as to who is the “widow,” see Rice v. 
Rice, 336 U.S. 674, 69 S. Ct. 751, 93 L. Ed. 957 
(1949); 28 N.C.L. Rev. 265, 286. 

A second or subsequent marriage is pre- 
sumed legal until the contrary is proved, and 
the burden of the issue is upon a plaintiff who 
attempts to establish a property right which is 
dependent upon the invalidity of such a mar- 
riage. Kearney v. Thomas, 225 N.C. 156, 33 
op HeZ2d 871 (1945). 

Illegitimate Child Acknowledged by Fa- 
ther. — An illegitimate child born after the 
death of its father, who before his death had 
acknowledged his paternity of the child, is a 
dependent of its deceased father within the 
meaning of this section, and such child is enti- 
tled to share with the children of its deceased 
father who were born of his marriage to their 
mother, from whom their father had been di- 
vorced prior to his death, in compensation 
awarded under this act to his dependents. 
Lippard v. Southeastern Express Co., 207 N.C. 
DO te Li (soa, SOl1935), 

Illegitimate Child Must Be Acknowl- 
edged. — To qualify for survivor’s benefits 
under the act, an illegitimate child must be 
acknowledged in sufficient fashion by the fa- 
ther. Tucker v. City of Clinton, 120 N.C. App. 
776, 463 S.E.2d 806 (1995). 

Stepchildren must be substantially de- 
pendent upon the deceased employee. This 
result is derived from the wording of the vari- 
ous dependency tests employed by the act. 
Winstead v. Derreberry, 73 N.C. App. 35, 326 
S.E.2d 66 (1985); Capps v. Standard Trucking 
Co., 77 NG. App. 4487335 S.H.2d'357 (1985): 

The substantial dependency standard is a 
question of fact to be determined under the 
facts of each case, the burden of proof being on 
the stepchild under the evidentiary standards 
normally employed in workers’ compensation 
cases. The factors to be considered are the 
actual amount and consistency of the support 
derived by the stepchild from (1) the deceased 
stepparent, (2) the natural parent married to 
the stepparent, (3) the estranged natural par- 
ent, whether such support is voluntary or re- 
quired by law, (4) the income of the stepchild, 
and (5) any other funds regularly received for 
the support of the stepchild. Winstead _ v. 
Derreberry, 73 N.C. App. 35, 326 S.E.2d 66 
985): 

A stepchild must be factually “substantially 
dependent upon the deceased in order to qual- 
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ify as a child dependent on deceased under this 
section and, therefore, be entitled to a share of 
death benefits under G.S. 97-38. Capps v. Stan- 
dard Trucking Co., 77 N.C. App. 448, 335 
S.E.2d 357 (1985). 

Courts determine substantial dependency of 
stepchildren for purposes of death benefits un- 
der G.S. 97-39 under the facts of each case by 
considering the amount and consistency of sup- 
port a stepchild receives from: (1) the deceased 
stepparent; (2) the natural parent married to 
the stepparent; (3) the estranged natural par- 
ent, whether such support is voluntary or re- 
quired by law; (4) the income of the stepchild; 
and (5) any other funds regularly received for 
the support of the stepchild; it was found that 
stepchildren were substantially dependent on a 
deceased employee where he financially sup- 
ported their household, and thus, they were 
conclusively presumed to have been wholly 
dependent on him under G.S. 97-39 and were 
entitled to benefits under G.S. 97-38. Goodrich 
v. R.L. Dresser, Inc., 161 N.C. App. 394, 588 
S.E.2d 511, 2003 N.C. App. LEXIS 2204 (2003). 

Children of employee’s common-law 
wife who were not the children of the employee 
were not entitled to share compensation with 
the employee’s legal widow and their children, 
even though they had been supported by the 
employee, since his act of maintenance was 
voluntary and was not a legal obligation. Wil- 
son v. Utah Constr. Co., 243 N.C. 96, 89 S.E.2d 
864 (1955). 

A child born to employee’s common-law wife 
shortly after his death was not entitled to 
compensation where there was no evidence 
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that employee had acknowledged the child. 
Wilson v. Utah Constr. Co., 243 N.C. 96, 89 
S.E.2d 864 (1955). 

Father Held Not a Dependent. — Where 
deceased employee had lived at his father’s 
home, buying food and other supplies for the 
house from time to time, but when he was away 
from home, he made no contribution, the Com- 
mission’s finding that the father of deceased 
was not a dependent would be affirmed. Scott v. 
Auman, 209 N.C. 853, 184 S.E. 830 (1936). 

Applied in Wyatt v. Sharp, 239 N.C. 655, 80 
S.E.2d 762 (1954); Bass v. Mooresville Mills, 15 
N.C. App. 206, 189 S.E.2d 581 (1972); Lucas v. 
Lil Gen. Stores, 25 N.C. App. 190, 212 S.E.2d 
525 (1975); Jones v. Service Roofing & Sheet 
Metal Co., 63 N.C. App. 772, 306 S.E.2d 460 
(1983). 

Cited in Smith v. Collins-Aikman Corp., 198 
N.C. 621, 152 S.E. 809 (1930); McGill v. Bison 
Fast Freight, Inc., 245 N.C. 469, 96 S.E.2d 438 
(1957); Hewett v. Garrett, 274 N.C. 356, 163 
S.E.2d 372 (1968); Hewett v. Garrett, 1 N.C. 
App. 234, 161 S.E.2d 157 (1968); Cobb v. East- 
ern Clearing & Grading, Inc., 1 N.C. App. 327, 
161 S.E.2d 612 (1968); Robbins v. Nicholson, 
281°N.C 234, 188 5:8. 2d 35011972) 3 bimtue 
Colony Constr. Co., 35 N.C. App. 23, 240 S.E.2d 
479 (1978); Carpenter v. Hawley, 53 N.C. App. 
715, 281 S.E.2d 783 (1981); Coleman v. City of 
Winston-Salem, 57 N.C. App. 137, 291 S.E.2d 
155 (1982); Hoyle v. Isenhour Brick & Tile Co., 
306 N.C. 248, 293 S.E.2d 196 (1982); Johnson v. 
Barnhill Contracting Co., 121 N.C. App. 55, 464 
S.E.2d 313 (1995); Setzer v. Boise Cascade 
Corp., 1238 N.C. App. 441, 473 S.E.2d 431 
(1996). 


§ 97-40. Commutation and payment of compensation in 
absence of dependents; “next of kin” defined; 
commutation and distribution of compensa- 
tion to partially dependent next of kin; pay- 
ment in absence of both dependents and next 


of kin. 


Subject to the provisions of G.S. 97-38, if the deceased employee leaves 
neither whole nor partial dependents, then the compensation which would be 
payable under G.S. 97-38 to whole dependents shall be commuted to its 
present value and paid in a lump sum to the next of kin as herein defined. For 
purposes of this section and G.S. 97-38, “next of kin” shall include only child, 
father, mother, brother or sister of the deceased employee, including adult 
children or adult brothers or adult sisters of the deceased, but excluding a 
parent who has willfully abandoned the care and maintenance of his or her 
child and who has not resumed its care and maintenance at least one year prior 
to the first occurring of the majority or death of the child and continued its care 
and maintenance until its death or majority. For all such next of kin who are 
neither wholly nor partially dependent upon the deceased employee and who 
take under this section, the order of priority among them shall be governed by 
the general law applicable to the distribution of the personal estate of persons 
dying intestate. In the event of exclusion of a parent based on abandonment, 
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the claim for compensation benefits shall be treated as though the abandoning 
parent had predeceased the employee. For all such next of kin who were also 
partially dependent on the deceased employee but who exercise the election 
provided for partial dependents by G.S. 97-38, the general law applicable to the 
distribution of the personal estate of persons dying intestate shall not apply 
and such person or persons upon the exercise of such election, shall be entitled, 
share and share alike, to the compensation provided in G.S. 97-38 for whole 
dependents commuted to its present value and paid in a lump sum. 

If the deceased employee leaves neither whole dependents, partial depen- 
dents, nor next of kin as hereinabove defined, then no compensation shall be 
due or payable on account of the death of the deceased employee, except that 
the employer shall pay or cause to be paid the burial expenses of the deceased 
employee not exceeding three thousand five hundred dollars ($3,500) to the 
person or persons entitled thereto. (1929, c. 120, s. 40; 1931, c. 274, s. 5; c. 319; 
2 ace 1608193) C03, s, 25c, 1135,,6121963, c. 604, s. 4; 1965, c. 419; 1967, 


ome tees ono de Cell 797198), 02379: 1987404 (29,.s410; 2001-232,.s. 3.1.) 


Legal Periodicals. — For discussion of the 
original section, see 8 N.C.L. Rev. 427 (19380). 


As to the 1931 amendments, see 9 N.C.L. 
Rev. 406 (19381). 


CASE NOTES 


Function of Section. — Where the Com- 
mission has found that the deceased employee 
left no one who was dependent upon him, 
wholly or partially, this section determines the 
person or persons entitled to receive the death 
benefits provided in this act, but the amount 
payable to the person or persons entitled 
thereto is determined by G.S. 97-38, commuted 
to its present, lump sum value. Smith v. Allied 
Exterminators, Inc., 279 N.C. 583, 184 S.E.2d 
296 (1971); Stevenson v. City of Durham, 281 
N.C. 300, 188 S.E.2d 281 (1972). 

This Section Is Not Limited by § 97- 
2(12). — The doctrine of pari materia does not 
apply, and the provisions of this section should 
not be construed with the provisions of G.S. 
97-2(12). Stevenson v. City of Durham, 281 
NC, 300,188°S. 1202281 (1972). 

The imposition of the restrictions of depen- 
dency and age contained in G.S. 97-2(12) upon 
this section would result in a narrow and tech- 
nical interpretation of the act. Stevenson v. City 
jHeounnam~azol N.C. 300, 188 5.E.2d 281 
Cry7 2): 

By the 1971 amendment, which includes 
adult children or adult brothers and adult sis- 
ters in the definition of “next of kin” contained 
in this section, the General Assembly evidenced 
its intent that the definition of “next of kin” 
should not be narrowly and strictly limited by 
the provisions of G.S. 97-2(12). Stevenson v. 
City of Durham, 281 N.C. 300, 188 S.E.2d 281 
eZ) 

Removal of Requirements of Depen- 
dency, Age and Marital Status from Defi- 
nition of “Next of Kin”. — The General 
Assembly has shown a clear intent to remove 
the requirements of dependency, age and mar- 


ital status from the definition of “next of kin” 
who are entitled to death benefits under this 
section. Stevenson v. City of Durham, 281 N.C. 
300, 188 S.E.2d 281 (1972). 

Married Siblings over 18 Are “Next of 
Kin”. — Brothers and sisters who are 18 years 
of age or older and who are married are “next of 
kin” as defined in this section. Stevenson v. City 
of Durham, 281 N.C. 300, 188 S.E.2d" 281 
GO 723) 

Adult Illegitimate Children Were Not 
“Next of Kin”. — Adult illegitimate children, 
who cannot show compliance with the require- 
ments of G.S. 29-19 of the intestate succession 
act, are not “next of kin” as defined in this 
section. Brimley v. Logging, 93 N.C. App. 467, 
avon pepldeaoh ty. (hele) 

Abandoning Parent Loses Share of 
Death Benefits of Child. — Where the father 
wilfully abandoned the care and maintenance 
of the deceased during the latter’s minority, 
under G.S. 31A-2 the father loses all right to 
intestate succession in the distribution of the 
personal estate of the deceased child; conse- 
quently, he does not share in the death benefits 
for which the employer or its carrier is liable 
under G.S. 97-38. Smith v. Allied Extermina- 
tors, Inc., 279 N.C. 583, 184:S.E.2d 296 (1971). 

Words “care and maintenance” were not to be 
read separately but instead combined to define 
a parent’s overall responsibilities; in order to 
rehabilitate, a parent had to resume the care 
and maintenance of the child, not just one or 
the other. Davis v. Trus Joist MacMillan, 148 
N.C. App. 248, 558 S.E.2d 210, 2002 N.C. App. 
LEXIS 3 (2002), cert. denied, 355 N.C. 490, 563 
S.E.2d 564 (2002). 

Benefits do not become part of assets of 
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estate of decedent. Smith v. Allied Extermi- 
nators, ne:,,279. N:C. 588, 164°5.4..2d 296 
(1971). 

Order of Priority for Benefits among 
Next of Kin. — Where the deceased leaves 
surviving him a person or persons in two or 
more of these categories of relationship, the 
benefits are not distributed among all of such 
surviving “next of kin.” In that event, this 
section directs the Commission to “the general 
law applicable to the distribution of the per- 
sonal estate of persons dying intestate” to de- 
termine “the order of priority” among these 
several persons. Smith v. Allied Exterminators, 
Inc., 279 N.C. 583, 184 S.E.2d 296 (1971). 

The Commission is directed to the general 
law governing intestate succession simply be- 
cause, for this purpose only, the general law of 
intestate succession is incorporated by refer- 
ence into this section. Smith v. Allied Extermi- 
nators, Inc., 279 N.C. 583, 184 S.E.2d 296 
(1971). 

When the legislature, in former G.S. 28-173, 
provided that the proceeds of an action for 
wrongful death “shall be disposed of as pro- 
vided in the Intestate Succession Act,” and 
when it provided in this section that the order 
of priority among claimants to death benefits 
payable under the act “shall be governed by the 
general law applicable to the distribution of the 
personal estate of persons dying intestate,” it 
had in mind the same law; i.e., the Intestate 
Succession Act as modified by Chapter 31A, 
entitled, “Acts Barring Property Rights.” 
Williford v. Williford, 288 N.C. 506, 219 S.E.2d 
AZO LOGoy: 

The meaning of an “order of priority” is 
that the person or persons in one category takes 
to the exclusion of the others. Smith v. Allied 
Exterminators, Inc., 279 N.C. 583, 184 S.E.2d 
296) (1971): 
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Amount Payable Not Reduced Where 
Employee Leaves No Dependent. — Where 
the deceased employee leaves no dependent, 
whole or partial, the amount payable is not 
reduced from the amount which would have 
been payable had the deceased employee left a 
person wholly dependent upon him, unless 
there is no person surviving who falls within 
the term “next of kin” as defined in this section. 
Smith v. Allied Exterminators, Inc., 279 N.C. 
583, 184 S.E.2d 296 (1971); Stevenson v. City of 
Durham, 281 N.C. 300, 188 $.E.2d 281.4972). 

Only Future Payments Subject to Com- 
mutation or Reduction. — By definition it is 
only those payments due in the future that are 
subject to commutation or reduction to a dis- 
counted present value. Strickland v. Carolina 
Classics Catfish, Inc., 127 N.C. App. 615, 492 
S.E.2d 362 (1997), cert. denied, 347 N.C. 585, 
502 S.E.2d 617 (1998). 

For cases decided prior to the 1963 
amendment, which rewrote this section, see 
Jones’ Adm’r v. E.H. Clement Co., 201 N.C. 768, 
161 S.E. 403 (1931); Hunt v. State, 201 N.C. 37, 
158 S.E. 703 (1931), followed in Slade v. Willis 
Hosiery Mills, 209 N.C. 823, 184 S.E. 844 
(1936); Hamby v. Cobb, 214 N.C. 813, 1 S.E.2d 
101° (1939); Parsons v. Swift & > Cor 2349NiG: 
580, 68 S.E.2d 296 (1951); Green v. Briley, 242 
N.C, .196,° 87) .S.Ei2de' 213° (1955) sr Fields 
Hollowell, 238 N.C. 614, 78 S.E.2d 740 (1953). 

Applied in Horney v. Meredith Swimming 
Pool Co., 267 N.C. 521, 148 S.E.2d 554 (1966); 
Deese v. Southern Lawn & Tree Expert Co., 306 
NEGe 27on293t5. 20114011982): 

Cited in Bass v. Mooresville Mills, 11 N.C. 
App. 631, 182 S:\Emi2d 246 (1971); ' Martin v. 
Bonclarken Ass’y, 296 N.C. 540, 251 S.E.2d 403 
(1979); Locust v. Pitt County Mem’! Hosp., Inc., 
358 N.C. 118, 591 S.E.2d 543, 2004 N.C. LEXIS 
20 (2004). 


§ 97-40.1. Second Injury Fund. 


(a) There is hereby created a fund to be known as the “Second Injury Fund,” 
to be held and disbursed by the Industrial Commission as _ hereinafter 
provided. 

For the purpose of providing money for said fund the Industrial Commission 
may assess against the employer or its insurance carrier the payment of not to 
exceed two hundred fifty dollars ($250.00) for the loss, or loss of use, of each 
minor member in every case of a permanent partial disability where there is 
such loss, and shall assess not to exceed seven hundred fifty dollars ($750.00) 
for fifty percent (50%) or more loss or loss of use of each major member, defined 
as back, foot, leg, hand, arm, eye, or hearing. 

(b) The Industrial Commission shall disburse moneys from the Second 
Injury Fund in unusual cases of second injuries as follows: 

(1) To pay additional compensation in cases of second injuries referred to 
in G.S. 97-33; provided, however, that the original injury and the 
subsequent injury were each at least twenty percent (20%) of the 
entire member; and, provided further, that such additional compen- 
sation, when added to the compensation awarded under said section, 
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shall not exceed the amount which would have been payable for both 
injuries had both been sustained in the subsequent accident. 

(2) To pay additional compensation to an injured employee who has 
sustained permanent total disability in the manner referred to in the 
second paragraph of G.S. 97-35, which shall be in addition to the 
compensation awarded under said section; provided, however, that 
such additional compensation, when added to the compensation 
awarded under said section, shall not exceed the compensation for 
permanent total disability as provided for in G.S. 97-29. 

(3) To pay compensation and medical expense in cases of permanent and 
total disability resulting from an injury to the brain or spinal cord in 
the manner and to the extent hereinafter provided. 

The additional compensation and treatment expenses herein provided for 
shall be paid out of the Second Injury Fund exclusively and only to the extent 
to which the assets of such fund shall permit. 

(c) In addition to payments for the purposes hereinabove set forth, the 
Industrial Commission may, in its discretion, make payments from said fund 
for the following purposes and under the following conditions: 

(1) In any case in which total and permanent disability due to paralysis or 
loss of mental capacity has resulted from an injury to the brain or 
spinal cord, the Industrial Commission may, in its discretion enter an 
award and pay compensation and reasonable and necessary medical, 
nursing, hospital, institutional, equipment, and other treatment ex- 
penses from the Second Injury Fund during the life of the injured 
employee in cases where the injury giving rise to such disability 
occurred prior to July 1, 1953, and the last payment of compensation 
has been made subsequent to January 1, 1941. Such compensation 
and medical expense shall be paid only from April 4, 1947, and after 
the employer’s liability for compensation and treatment expense has 
ended, and in every case in which the injury resulting in paralysis due 
to injury to the spinal cord occurred subsequent to April 4, 1947, and 
prior to July 1, 1953, the liability of the employer and his insurance 
carrier to pay compensation and medical expense during the life of the 
injured employee shall not be affected by this section. 

(2) When compensation is allowed from the fund in any case under 
subdivision (1) of subsection (c), the Commission may in its discretion 
authorize payment of medical, nursing, hospital, equipment, and 
other treatment expenses incurred prior to the date compensation is 
allowed and after the employer’s liability has ended if funds are 
reasonably available in the Second Injury Fund for such purpose after 
paying claims in cases of second injuries as specified in G.S. 97-33 and 
97-35. Should the fund be insufficient to pay both compensation and 
treatment expenses, then the said expenses may, in the discretion of 
the Commission, be paid first and compensation thereafter according 
to the reasonable availability of funds in the fund. (1953, c. 1135, s. 2; 
Lo ayere ss 96s 419063706450, s..3:,1977, co 457; 1991 ce 703; sy Tle 
1993 (Reg. Sess., 1994), c. 679, s. 6.1.) 


Editor’s Note. — The word “section” at the ties, see 54 N.C.L. Rev. 1123 (1976). 
end of subdivision (1) of subsection (c) appears For comment on Morrison v. Burlington In- 
in the printed act as “amendment.” dus., 304 N.C. 1, 282 S.E.2d 458 (1981), see 4 
Legal Periodicals. — For note discussing Campbell L. Rev. 107 (1981). 
limitations on the apportionment of disabili- 
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CASE NOTES 


Cited in Harris v. Lee Paving Co., 47 N.C. 
App. 348, 267 S.E.2d 381 (1980). 


§ 97-41: Repealed by Session Laws 1973, c. 1308, s. 5. 


§ 97-42. Deduction of payments. 


Payments made by the employer to the injured employee during the period 
of his disability, or to his dependents, which by the terms of this Article were 
not due and payable when made, may, subject to the approval of the Commis- 
sion be deducted from the amount to be paid as compensation. Provided, that 
in the case of disability such deductions shall be made by shortening the period 
during which compensation must be paid, and not by reducing the amount of 
the weekly payment. Unless otherwise provided by the plan, when payments 
are made to an injured employee pursuant to an employer-funded salary 
continuation, disability or other income replacement plan, the deduction shall 
be calculated from payments made by the employer in each week during which 
compensation was due and payable, without any carry-forward or carry-back 
of credit for amounts paid in excess of the compensation rate in any given 
week. (1929, c. 120, s. 42; 1993 (Reg. Sess., 1994), c. 679, s. 3.7.) 


CASE NOTES 


The laudable purpose of this section is to 
encourage voluntary payments to workers 
while their claims to compensation are being 
disputed and they are receiving no wages. 
Evans v. AT & T Technologies, 103 N.C. App. 45, 
404 $.E.2d 183, rev'd on other grounds, 332 
N.C. 78, 418 S.E.2d 503 (1992). 

The only authority for allowing an em- 
ployer in this state any credit against work- 
ers’ compensation payments due an injured 
employee is this section. Evans v. AT & T 
Technologies, 103 N.C. App. 45, 404 S.E.2d 183, 
rev d on other grounds, 332 N.C. 78, 418 S.E.2d 
503 (1992). 

Scope of Commission’s Authority. — The 
Industrial Commission only has the authority 
to disallow credit for the employer’s workers’ 
compensation payments to an employee so long 
as the payments did not exceed the amount 
determined by statute or by the Commission to 
compensate the employee for his injuries. 
Tucker v. Workable Co., 129 N.C. App. 695, 501 
S.E.2d 360 (1998). 

A deduction from the amount of the 
award to be paid is not required to be 
granted. The decision of whether to grant a 
credit is within the sound discretion of the 
Industrial Commission. Such decision to grant 
or deny the credit will not be disturbed in the 
absence of an abuse of discretion. Moretz v. 
Richards & Assocs., 74 N.C. App. 72, 327 S.E.2d 
290 (1985), modified on other grounds, 316 N.C. 
539, 342 S.E.2d 844 (1986). 

This section permits, but does not require, 


the Commission to deduct from a compensation 
award to an injured employee any payments 
made by the employer before the employee’s 
right to compensation under the terms of the 
Workers’ Compensation Act was established. 
Johnson v. IBM, Inc., 97 N.C. App. 4938, 389 
».H.2d 121 cert. denied,"327 N.C. 42955395 
S.E.2d 679 (1990). 

Less Than 100% Credit Was Within Com- 
mission’s Authority. — Where the Commis- 
sion’s award allowed the defendant credit for 
payments that they had already made through 
their private insurer less the plaintiff’s reason- 
able attorney’s fees calculated and based upon 
the amount of the entire worker’s compensa- 
tion award, the award was authorized by the 
statute since all credit given by the Commis- 
sion in these circumstances is “subject to the 
approval” of the Industrial Commission. 
Church v. Baxter Travenol Labs., Inc., 104 N.C. 
App. 411,409 $.E.2d 715 (1991). 

The Industrial Commission acted within its 
discretion, pursuant to this section, in reducing 
defendants’ credit for payments made under a 
disability insurance policy fully funded by de- 
fendants by 25% to provide plaintiff’s counsel 
additional fees, although the record on appeal 
contained no copy of a fee award filed with the 
Commission as required by G.S. 97-90(c). Cole 
v. Triangle Brick, 1386 N.C. App. 401, 524 S.E.2d 
79, 2000 N.C. App. LEXIS 11 (2000). 

Criteria Is Whether Payments Were 
“Due and Payable”. — The analysis of 
whether an employer is entitled to credit under 
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this section is limited to a determination of 
whether the payments for which the employer 
seeks credit were “due and payable” when 
made. Estes v. North Carolina State Univ., 89 
N.C. App. 55, 365 S.E.2d 160 (1988). 

Due and Payable Benefits Are Not De- 
ductible. — This section expressly provides 
that payments made by the employer which 
were “due and payable” when made are not 
deductible. Once the employer has accepted an 
injury as compensable, benefits are “due and 
payable.” Moretz v. Richards & Assocs., 316 
N.C. 539, 342 S.E.2d 844 (1986). 

If payments are “due and payable when 
made” they may not be deducted from the 
amount to be paid employee as compensation; if 
they are not then due and payable the Commis- 
sion has authority in its discretion to deduct 
them. Johnson v. IBM, Inc., 97 N.C. App. 498, 
389 S.H.2d 121, cert. denied, 327 N.C. 429, 395 
S.E.2d 679 (1990). 

When an employer paid retirement disability 
benefits to an employee to whom it was paying 
workers’ compensation, these benefits were 
“due and payable” to the employee, so the 
employer was not entitled to a credit under G.S. 
97-42, but might be entitled to an offset for 
them if they were found to have been paid 
pursuant to a wage-replacement program 
equivalent to workers’ compensation, and the 
employee was not separately entitled to them 
above his workers’ compensation payments. 
Rice v. City of Winston-Salem, 154 N.C. App. 
680, 572 S.E.2d 794, 2002 N.C. App. LEXIS 
1517 (2002). 

As a carrier and employer accepted the em- 
ployee’s claim as compensable and the em- 
ployer initiated payment of partial benefits, the 
payments were considered “due and payable” 
under G.S. 97-42, and the carrier was not 
entitled to a credit for them. Smith v. First 
Choice Servs., 158 N.C. App. 244, 580 S.E.2d 
743, 2003 N.C. App. LEXIS 1039 (2003), cert. 
denied, 357 N.C. 461, 586 S.E.2d 99 (2003). 

Payments a professional football team made 
to an injured football player were payments 
that were due and payable prior to the player’s 
injury, so the North Carolina Industrial Com- 
mission proprerly denied the team a credit 
under G.S. 97-42 for those payments against a 
workers’ compensation award; however, be- 
cause the Commission failed to make findings 
regarding whether one payment was due and 
payable when the injury occurred and because 
one of the payments was from an employee 
funded benefit plan, remand for findings on 
those payments was necessary. Smith v. Rich- 
ardson Sports Ltd. Partners, 168 N.C. App. 410, 
608 S.E.2d 342, 2005 N.C. App. LEXIS 348 
(2005). 

Employer Should Not Be Denied Full 
Credit for Payments Under Private Bene- 
fit Plan. — An employer who has paid an 
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employee wage-replacement benefits under a 
private benefit plan at the time of that employ- 
ee’s greatest need should not be penalized by 
being denied full credit for the amount paid as 
against the amount which was subsequently 
determined to be due the employee under the 
Workers’ Compensation Act; to do so would 
inevitably cause employers to be less generous, 
and the result would be that the employee 
would lose his or her full salary at the very 
moment he or she needs it most. Foster v. 
Western-Electric Co., 320 N.C. 118, 357 S.E.2d 
670 (1987), expressing no opinion as to whether 
payments made to a claimant under a plan to 
which the claimant contributed would be 
within the purview of this section. 

In order for an employer to receive full credit 
for voluntary payments made to an injured 
employee, this section must be interpreted to 
mean that the amount of the deduction to 
which an employer, subject to the approval of 
the Commission, is entitled is the amount of the 
gross before-tax payments. Evans v. AT & T 
Technologies, Inc., 331 N.C. 78, 418 S.E.2d 503 
(CG EPD). 

The ordinary meaning of the language of this 
section allows an employer, subject to Commis- 
sion approval, to receive a full dollar-for-dollar 
credit for all such payments. Evans v. AT & T 
Technologies, Inc., 331 N.C. 78, 418 S.E.2d 503 
C992) 

Payments a professional football team made 
to an injured football player were payments 
that were due and payable prior to the player’s 
injury, so the North Carolina Industrial Com- 
mission proprerly denied the team a credit 
under G.S. 97-42 for those payments against a 
workers’ compensation award; however, be- 
cause the Commission failed to make findings 
regarding whether one payment was due and 
payable when the injury occurred and because 
one of the payments was from an employee 
funded benefit plan, remand for findings on 
those payments was necessary. Smith v. Rich- 
ardson Sports Ltd. Partners, 168 N.C. App. 410, 
608 S.E.2d 342, 2005 N.C. App. LEXIS 348 
(2005). 

The defendant employer was entitled to 
a credit for disability benefits where the dis- 
ability compensation plan was entirely funded 
by the employer and no evidence indicated that 
the employee contributed to it. Peagler v. Tyson 
Foods, Inc:, 138 N.C. App. 593V, 532 S.E.2d 
207, 2000 N.C. App. LEXIS 786 (2000). 

There was no basis for denying first employer 
a credit for benefits overpaid to an employee 
where the employee’s disability was attribut- 
able to the exacerbation of his occupational 
disease, first contracted while working for the 
first employer, while working for a second em- 
ployer. Shockley v. Cairn Studios Ltd., 149 N.C. 
App. 961, 563 S\E.2d 207, 2002 N.C. App. 
LEXIS 3863 (2002), cert. dismissed, 356 N.C. 
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678, 577 S.E.2d 887 (2003), cert. denied, 356 
N.C. 678, 577 S.E.2d 888 (2003). 

Evidence Insufficient to Sustain Com- 
mission’s Decision That Municipal Em- 
ployer Was Entitled to a Credit. — Although 
evidence in the record supported the North 
Carolina Industrial Commission’s judgment 
that an employee’s cancer was accelerated by 
injuries the employee sustained in a work- 
related accident, and the appellate court af- 
firmed the Commission’s decision to award 
temporary total disability benefits to the em- 
ployee, the court remanded the case to the 
Commission for further proceedings because 
the record did not explain how the Commission 
determined the employee’s average weekly 
wage, a determination that was central to its 
award of benefits, and because there was con- 
flicting evidence in the record which raised 
questions about the Commission’s findings that 
a city which employed the employee was enti- 
tled to a credit for long-term disability benefits 
it paid the employee, and that the employee 
was not entitled to an award of attorney’s fees. 
Cox v. City of Winston-Salem, 157 N.C. App. 
228, 578 S.E.2d 669, 2003 N.C. App. LEXIS 535 
(2003). 

Credits for Payments Sent to Wrong 
Party. — Employer, who failed to send every 
fourth award payment to injured employee’s 
counsel, as ordered by the North Carolina In- 
dustrial Commission, was not entitled to re- 
ceive credit for payments sent instead to the 
injured employee. Thomas v. B.F. Goodrich, 144 
N.C. App. 312, 550 S.E.2d 193, 2001 N.C. App. 
LEXIS 431 (2001). 

Payments made by employer’s medical 
disability plan before it was determined that 
employee, who had previously received com- 
pensation for permanent partial disability, had 
become totally disabled, were not due and pay- 
able under the Workers’ Compensation Act 
“when made” and their deduction from the 
compensation awarded the employee for total 
permanent disability was authorized by this 
section. Johnson v. IBM, Inc., 97 N.C. App. 493, 
389 S.E.2d 121, cert. denied, 327 N.C. 429, 395 
S.E.2d 679 (1990). 

An employer’s entitlement to a credit 
under this section is governed in the first in- 
stance by the determination of whether the 
payments for which the employer seeks credit 
were due and payable when made. Estes v. 
North Carolina State Univ., 102 N.C. App. 52, 
401 S.E.2d 384 (1991). 

Where defendant had not accepted claimant’s 
injury as compensable under workers’ compen- 
sation at the time the payments were made, nor 
had there been a determination of compensabil- 
ity by the Industrial Commission, the employer 
should be awarded a credit for these payments 
under this section. Lowe v. BE & K Constr. Co., 
121 N.C. App. 570, 468 S.E.2d 396 (1996). 
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Carrier Not Entitled to Credit. — GS. 
97-42 does not provide for the insurance carrier 
to receive a credit for payments made by the 
employer. Smith v. First Choice Servs., 158 
N.C. App. 244, 580 S.E.2d 748, 2003 N.C. App. 
LEXIS 1039 (2003), cert. denied, 357 N.C. 461, 
586 S.E.2d 99 (2003). 

Employer was not entitled to use accu- 
mulated sick and vacation leave to offset 
its obligations as determined by the Indus- 
trial Commission. Under G.S. 97-6 and -7, 
employers, including the State, are prohibited 
from providing benefits in lieu of paying work- 
ers’ compensation. Estes v. North Carolina 
State Univ., 102 N.C. App. 52, 401 S.E.2d 384 
(1991). 

Where injured employees had the option of 
taking accumulated sick and vacation leave, or 
any portion of either, and then go on workers’ 
compensation leave and begin drawing work- 
ers’ compensation, this option did not operate 
as a wage-replacement program tantamount to 
workers’ compensation. The Industrial Com- 
mission erred in concluding as a matter of law 
that the payments were not due and payable 
under the Workers’ Compensation Act when 
paid for purposes of a setoff or credit pursuant 
to this section. Estes v. North Carolina State 
Univ., 102 N.C. App. 52, 401 S.E.2d 384 (1991). 

Defendants Held Not Entitled to Deduc- 
tion. — Where temporary total disability pay- 
ments for stress-induced depression resulting 
from injury were to begin approximately six 
months after the final payment on the sched- 
uled award for permanent partial disability, the 
defendants would not be given credit on award 
for temporary total disability for compensation 
previously awarded under G.S. 97-31(15). Hill 
v. Hanes Corp., 79 N.C. App. 67, 339 S.E.2d 1 
(1986), aff'd in part, rev'd in part, 319 N.C. 167, 
353 1). E.2d0392 (1987). 

Where employer and carrier accepted plain- 
tiff’s injury as compensable, and initiated the 
payment of benefits, those payments were due 
and payable and were not deductible under the 
provisions of this section, so long as the pay- 
ments did not exceed the amount determined 
by statute or by the Commission to compensate 
plaintiff for his injuries. Moretz v. Richards & 
Assocs., 316 N.C. 539, 342 S.E.2d 844 (1986). 

Defendant insurer was not entitled to a 
credit under this section, where the deputy 
commissioner’s opinion required another defen- 
dant insurer to pay “at least fifty percent of the 
compensation due” and rendered such payment 
“due and payable” before the $3,500.00 was 
paid to plaintiff. Royce v. Rushco Food Stores, 
Ine, 139 N:C. App. 322, 533. Si H:2d° 28492000 
N.C. App. LEXIS 898 (2000). 

Employer was not entitled to a credit against 
the workers’ compensation that employer was 
obligated to pay an employee for royalty income 
employee received from another source. Jen- 
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kins v. Piedmont Aviation Servs., 147 N.C. App. 
419, 557 S.E.2d 104, 2001 N.C. App. LEXIS 
1192 (2001). 

“Fringe Benefit” Rationale No Longer 
Appropriate. — The “fringe benefit” rationale 
followed by the court in Ashe v. Barnes, 255 
N.C. 310, 121 S.E.2d 549 (1961), in determining 
the issue of credit under this section is no 
longer the appropriate basis for decision in 
view of Foster v. Western-Electric Co., 320 N.C. 
113, 357 S.E.2d 670 (1987). Estes v. North 
Carolina State Univ., 89 N.C. App. 55, 365 
S.E.2d 160 (1988). 

Credit Held “Week-by-Week”. — In paying 
plaintiff employee workers’ compensation 
awarded, the credit due to the defendant em- 
ployer for the payments it made to plaintiff 
while she was unable to work and her right to 
workers’ compensation was being contested 
was a “week-by-week” credit, not “dollar-for- 
dollar.” Evans v. AT & T Technologies, 103 N.C. 
App. 45, 404 S.E.2d 183, rev'd, 332 N.C. 78, 418 
S.E.2d 5038 (1992). 

Credits against worker’s compensation that a 
professional football team was entitled to for 
payments the team made to one of its profes- 
sional football players after the player sus- 
tained a football related injury were properly 
ordered on a time basis by reducing the number 
of weeks of compensation the player received 
rather than a dollar-for-dollar reduction of the 
weekly amount the player would receive in 
workers’ compensation. Smith v. Richardson 
Sports Ltd. Partners, 168 N.C. App. 410, 608 
S.E.2d 342, 2005 N.C. App. LEXIS 348 (2005). 

Offsetting Sickness and Disability Plan 
Payments Against Compensation Autho- 
rized. — Since the wage payments under em- 
ployee Sickness and Disability Plan belonged to 
claimant, using them to offset employer’s obli- 
gations to pay her compensation for other 
weeks is not authorized by G.S. 97-42 and 
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would be confiscatory if it was. But though the 
wage payments were hers, offsetting them 
against compensation awarded her for the 
same weeks is authorized for two reasons: 
First, no compensation is due claimant for the 
weeks that her wages were paid because dis- 
ability under the Workers’ Compensation Act is 
based upon decreased earnings, and she had 
sustained no wage loss; and second, the claim- 
ant cannot collect workers’ compensation for 
the weeks that her wages were paid because of 
the policy against employees receiving dupli- 
cating payments at the employers’ expense. 
Evans v. AT & T Technologies, 103 N.C. App. 45, 
404 S.E.2d 1838, rev’d, 332 N.C. 78, 418 S.E.2d 
503 (1992). 

Failure to Determine the Amount of the 
Credit When Sufficient Evidence to do so 
Was Presented. — North Carolina Industrial 
Commission erred in failing to determine the 
amount of credit owed by a worker to a self- 
insured employer and administering agency 
pursuant to G.S. 97-42, as there was sufficient 
evidence to determine the amount owed, and 
the worker faced a potential double lability for 
the credit and a subrogation requirement un- 
der a disability policy. Moore v. Fed. Express, 
162 N.C. App. 292, 590 S.E.2d 461, 2004 N.C. 
App. LEXIS 127 (2004). 

Applied in Loflin v. Loflin, 13 N.C. App. 574, 
186 S.E.2d 660 (1972); Davis v. Weyerhaeuser 
Co., 96 N.C. App. 584, 386 S.E.2d 740 (1989); 
Palmer vy, Jackson, 157 N.C. App. 625, 379 
S.E.2d 901, 2003 N.C. App. LEXIS 930 (2003). 

Cited in Dolbow v. Holland Indus., Inc., 64 
N.C. App. 695, 308 S.E.2d 335 (1983); Watson v. 
Winston-Salem Transit Auth., 92 N.C. App. 
473, 374 S.E.2d 483 (1988); Kisiah v. W.R. 
Kisiah Plumbing, Inc., 124 N.C. App. 72, 476 
S.E.2d 434 (1996); Gordon v. City of Durham, 
153 N:C. App. 782, 571 °S.H.2d 48, 2002 N.C. 
App. LEXIS 1257 (2002). 


§ 97-42.1. Credit for unemployment benefits. 


If an injured employee has received unemployment benefits under the 
Employment Security Law for any week with respect to which he is entitled to 
workers’ compensation benefits for temporary total or permanent and total 
disability, the employment benefits paid for such weeks may be deducted from 
the award to be paid as compensation. If an injured employee has received 
unemployment benefits for any week with respect to which he is entitled to 
workers’ compensation benefits for partial disability as provided in G.S. 97-30, 
the unemployment benefits paid for such weeks may be deducted from the 
award to be paid only to the extent that the sum of the unemployment benefits 
and workers’ compensation payable for such week exceeds two-thirds of the 
injured employee’s average weekly wages as determined by the Commission in 
accordance with G.S. 97-2(5). Benefits payable under G.S. 97-31 for permanent 
partial disability or other permanent injury shall not be subject to reduction 
because of the receipt of unemployment benefits. (1985, c. 616, s. 1.) 
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§ 97-43. Commission may prescribe monthly or quarterly 
payments. 


The Industrial Commission, upon application of either party, may, in its 
discretion, having regard to the welfare of the employee and the convenience of 
the employer, authorize compensation to be paid monthly or quarterly instead 
of weekly. (1929, c. 120, s. 43.) 


§ 97-44. Lump sums. 


Whenever any weekly payment has been continued for not less than six 
weeks, the liability therefor may, in unusual cases, where the Industrial 
Commission deems it to be to the best interest of the employee or his 
dependents, or where it will prevent undue hardships on the employer or his 
insurance carrier, without prejudicing the interests of the employee or his 
dependents, be redeemed, in whole or in part, by the payment by the employer 
of a lump sum which shall be fixed by the Commission, but in no case to exceed 
the uncommuted value of the future installments which may be due under this 
Article. The Commission, however, in its discretion, may at any time in the 
case of a minor who has received permanently disabling injuries either partial 
or total provide that he be compensated, in whole or in part, by the payment of 
a lump sum, the amount of which shall be fixed by the Commission, but in no 
case to exceed the uncommuted value of the future installments which may be 
due under this Article. (1929, c. 120, s. 44; 1963, c. 450, s. 4; 1975, c. 255.) 


Legal Periodicals. — For discussion of this 
section, see 8 N.C.L. Rev. 427 (1930). 


CASE NOTES 


Lump Sum Payable Only in Unusual its commutable value but rather its 


Cases. — The general statutory scheme for 
periodic payment of income benefits can be 
changed to a lump sum payment only in un- 
usual cases and when the commissioner deems 
it to be in the best interest of the employee or 
his dependents. Harris v. Lee Paving Co., 47 
N.C. App. 348, 267 S.E.2d 381, cert. denied, 301 


uncommuted value. Harris v. Lee Paving Co., 
47 N.C. App. 348, 267 S.E.2d 381, cert. denied, 
30 N,C288.273,S.8 20/29 7, (1980): 
Applied in Montgomery v. Bryant Supply 
Co., 91 N.C. App. 734, 373 S.E.2d 299 1988), 
Cited in Freeman v. Freeman, 107 N.C. App. 
644, 421 S.E.2d 623 (1992). 


NIC.68.273 0.205297, (1980): 
The maximum amount of the lump sum 
under this section is not its commuted value or 


§ 97-45. Reducing to judgment outstanding liability of 
insurance carriers withdrawing from State. 


Upon the withdrawal of any insurance carrier from doing business in the 
State that has any outstanding liability under the Workers’ Compensation Act, 
the Insurance Commissioner shall immediately notify the North Carolina 
Industrial Commission, and thereupon the said North Carolina Industrial 
Commission shall issue an award against said insurance carrier and commute 
the installments due the injured employee or employees, and immediately 
have said award docketed in the superior court of the county in which the 
claimant resides, and the said North Carolina Industrial Commission shall 
then cause suit to be brought on said judgment in the state of the residence of 
any such insurance carrier, and the proceeds from said judgment after 
deducting the cost, if any, of the proceeding, shall be turned over to the injured 
employee, or employees, taking from such employee, or employees, the proper 
receipt in satisfaction of his claim. (1933, c. 474; 1979, c. 714, s. 2.) 
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§ 97-46. Lump sum payments to trustee; receipt to dis- 
charge employer. 


Whenever the Industrial Commission deems it expedient any lump sum, 
subject to the provisions of G.S. 97-44, shall be paid by the employer to some 
suitable person or corporation appointed by the superior court in the county 
wherein the accident occurred, as trustee, to administer the same for the 
benefit of the person entitled thereto, in the manner provided by the Commis- 
sion. The receipt of such trustee for the amount as paid shall discharge the 
employer or anyone else who is liable therefor. (1929, c. 120, s. 45.) 


§ 97-47. Change of condition; modification of award. 


Upon its own motion or upon the application of any party in interest on the 
grounds of a change in condition, the Industrial Commission may review any 
award, and on such review may make an award ending, diminishing, or 
increasing the compensation previously awarded, subject to the maximum or 
minimum provided in this Article, and shall immediately send to the parties a 
copy of the award. No such review shall affect such award as regards any 
moneys paid but no such review shall be made after two years from the date of 
the last payment of compensation pursuant to an award under this Article, 
except that in cases in which only medical or other treatment bills are paid, no 
such review shall be made after 12 months from the date of the last payment 
of bills for medical or other treatment, paid pursuant to this Article. (1929, c. 


ieee ole. 2455.0, 1947, c. 5234 19/3, c.. L060, s. 2.) 


Legal Periodicals. — For note on the range 
of compensable consequences of a work-related 
injury, see 49 N.C.L. Rev. 583 (1971). 

For survey of 1976 case law on workers’ 
compensation, see 55 N.C.L. Rev. 1116 (1977). 

For Survey of Developments in North Caro- 
lina Law (1992), see 71 N.C.L. Rev. 1893 (1993). 

For survey, “The North Carolina Workers’ 


Compensation Act of 1994: A Step in the Direc- 
tion of Restoring Balance,” see 73 N.C.L. Rev. 
2502 (1995). 

For note, “The Fairness Requirement for a 
Workers’ Compensation Agreement — The Ef- 
fect of Vernon v. Steven L. Mabe Builders,” see 
17 Campbell L. Rev. 521 (1995). 


CASE NOTES 


I. In General. 
II. Change of Condition. 
III. Time Limitations. 


I. IN GENERAL. 


This section cannot apply unless there 
has been a previous award of the Commis- 
sion. Biddix v. Rex Mills, Inc., 237 N.C. 660, 75 
S.E.2d 777 (1953). 

The Industrial Commission’s authority under 
this statute is limited to review of prior awards, 
and the statute is inapplicable in instances 
where there has been no previous final award. 
Watkins v. Central Motor Lines, 279 N.C. 132, 
181 S.E.2d 588 (1971). See also, Pratt v. Central 
Upholstery Co., 252 N.C. 716, 115 S.H.2d 27 
(1960). 

This section has no application except where 
it is made to appear that a previous award was 
made by the Industrial Commission. Where the 
record on appeal to the superior court from an 


award of the Industrial Commission does not 
disclose a previous award made to claimant, 
defendant’s contention that the award appealed 
from cannot be sustained in the absence of a 
finding of change of condition is untenable. 
Penland v. Bird Coal Co., 246 N.C. 26, 97 S.E.2d 
432 (1957). 

The Industrial Commission’s authority under 
this section is limited to the review of prior 
awards; thus the statute is inapplicable unless 
there has been a previous final award. Weaver 
v. Swedish Imports Maintenance, Inc., 319 N.C. 
943.304 S.i2d/47 7 (1937): 

The “award” referred to in this section, which 
the Industrial Commission may not review af- 
ter two years from the date of the last payment 
of compensation thereunder, is a final award, 
and this section does not apply to an interlocu- 


255 


§97-47 


tory award. Beard v. Blumenthal Jewish Home, 
87 N.Cx App. 58; 609 S:H 2d 76101957), cert. 
denied, 321 N.C. 471, 364 S.E.2d 918 (1988). 

This section establishes conditions under 
which otherwise final disability evaluations can 
be reviewed and revised when changes occur; it 
does not establish either a procedure or a 
limitations period for processing unresolved 
claims for permanent disability. Beard  v. 
Blumenthal Jewish Home, 87 N.C. App. 58, 359 
S.Hi2d 261 (1987 certs denied, 321 IN'C24 715 
364 S.E.2d 918 (1988). 

And it does not apply if the Commission 
has no jurisdiction of the claim. Hart v. 
Thomasville Motors, Inc., 244 N.C. 84, 92 
S.E.2d 673 (1956). 

Continuing Jurisdiction. — It was the 
purpose of the General Assembly that the In- 
dustrial Commission should have a continuing 
jurisdiction of all proceedings begun before the 
Commission for compensation in accordance 
with its terms. Hogan v. Cone Mills Corp., 315 
NG aio, 337 3:l2d 47741985). 

Implicit in the authority accorded the 
Commission to order additional compensa- 
tion under this section and further medical 
treatment is the requirement that the supple- 
mental compensation and future treatment be 
directly related to the original compensable 
injury. Peeler v. Piedmont Elastic, Inc., 132 
N.C. App. 713, 514 $.B.2d 108 1999), 

Proceeding Is Pending Until All Disabil- 
ities Are Considered. — Until all of an in- 
jured employee’s compensable injuries and dis- 
abilities have been considered and adjudicated 
by the Commission, the proceeding pends for 
the purpose of evaluation, absent laches or 
some statutory time limitation. Hall v. 
Thomason Chevrolet, Inc., 263 N.C. 569, 139 
S.E.2d 857 (1965). 

Absent Previous Award, Jurisdiction Is 
Retained by Commission. — In cases where 
there has been no previous final award, juris- 
diction is retained by and remains in the Indus- 
trial Commission pending a termination of the 
case by final award, and no statute runs 
against a litigant while his case is pending in 
court. Watkins v. Central Motor Lines, 279 N.C. 
132, 181 S.E.2d 588 (1971). 

This section is inapplicable in cases in which 
there has been no previous final award. In such 
cases, jurisdiction remains in the Commission 
pending termination of the case by a final 
award. Hill v. Hanes Corp., 79 N.C. App. 67, 
339 S.E.2d 1 (1986), aff'd in part, rev’d in part, 
S19aN CG 2358 5.20392 (1987). 

Section Not Applicable to Claims for 
Medical Expenses. — This section does not 
apply to an employee’s right to claim medical 
payments under the Workers’ Compensation 
Act. Hyler’v, GTE Prods: Co., 333 N'C: 258, 425 
S.E.2d 698 (1993). 

Nothing in the language of G.S. 97-25 implies 
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that the “change of condition” requirement of 
this section applies to any request by an em- 
ployee for the payment of his medical expenses 
by his employer. Hyler v. GTE Prods. Co., 333 
N.C. 258, 425 S.E.2d 698 (1993). 

The Commission must concern itself 
with the claimant’s level of disability as it 
exists prior to and at the time of hearing. If a 
change occurs in the future rendering plaintiff 
capable of earning some wages, the statute 
affords defendants a remedy. Carothers v. Ti- 
Caro, 83 N.C. App. 301, 350 S.E.2d 95 (1986). 

The proper procedure to end, diminish 
or increase a compensation award previ- 
ously issued is a motion to the Industrial Com- 
mission under this section. Hill v. Hanes Corp., 
79 N.C. App. 67, 339 S.E.2d 1 (1986), aff'd in 
part, rev'd in part, 319 N.C. 167, 353 S.E.2d 392 
(1987). 

Where plaintiff’s initial compensation award 
for temporary total disabilities was determined 
by agreement prior to the time plaintiff became 
fully aware of the extent of his injuries, and 
plaintiff’s initial claim was closed upon the 
filing of Form 28B, the proper procedure for 
presenting plaintiff’s claim for his alleged per- 
manent disabilities was through the statutorily 
prescribed procedure for compensation for sub- 
stantial change of condition. Chisholm v. Dia- 
mond Condominium Constr. Co., 83 N.C. App. 
14, 348 S.E.2d 596 (1986), cert. denied, 319 
N.C. 103, 353:8:H.2d 106 (1987): 

Where the Industrial Commission estab- 
lished an administrative procedure which al- 
lowed and condoned the termination of compen- 
sation by an employer and the employer’s 
insurance carrier by the mere filing of an In- 
dustrial Commission created form (Form 24) 
notifying the Commission and the employee 
that compensation was being terminated, the 
Commission exceeded its authority. Martin v. 
Piedmont Asphalt & Paving Co., 113 N.C. App. 
121, 437 S.E.2d 696 (1993). 

Power of Commission to Grant Rehear- 
ing. — The Industrial Commission has the 
power, in a proper case, and in accordance with 
its rules and regulations, to grant a rehearing 
of a proceeding pending before it, and in which 
it has made an award, on the ground of newly 
discovered evidence. Owens v. Standard Min- 
eral Co., 10 N.C. App. 84, 177 S.E.2d* 775 
(1970), cert. denied, 277 N.C. 726, 178 S.E.2d 
S397); 

The Effect of Litigation of Earning Ca- 
pacity on Review of Form 26 Agreement. 
— Where plaintiff’s earning capacity was actu- 
ally litigated and necessary to the outcome of 
his hearing under this section, the Industrial 
Commission was bound by that finding in de- 
termining if a Form 26 agreement was fair and 
just; therefore, its finding that the agreement 
was “improvidently approved” on the grounds 
that plaintiff had no earning capacity, thus 
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qualifying him for benefits under G.S. 97-29, 
would be reversed. Lewis v. Craven Reg’! Med. 
Ctr), 134.N:C. App. 438, 518 8.E.2d 1 (1999). 

The fact that evidence claimed as the basis of 
a motion to open a compensation award was not 
newly discovered and might have been offered 
at the original hearing in the exercise of due 
diligence and that counsel, through inadvert- 
ence, failed to present a ground upon which 
compensation might have been allowed did not 
prevent the Industrial Commission from grant- 
ing such a motion. Owens v. Standard Mineral 
Goegl0 NEC. App. 84,0177 $.8.2d: 775 (1970), 
cert. denied, 277 N.C. 726, 178 S.E.2d 831 
(197, i). 

The Commission has the power to order a 
rehearing on the basis of newly discovered 
evidence. Hogan v. Cone Mills Corp., 315 N.C. 
ie lo-H.20. 477 (1985). 

Reopening Award Where Change Would 
Necessitate Award in Different Category. 
— The fact that the change necessitates mak- 
ing an award in an entirely different category, 
as when an original award was one of tempo- 
rary benefits for time loss and the award on 
reopening would be for total permanent disabil- 
ity, is no obstacle to reopening. Watkins v. 
Central Motor Lines, 279 N.C. 132, 181 S.E.2d 


588 (1971). 
Discretion of Commission over Motion 
for Rehearing. — Ordinarily, a motion for 


further hearing on the grounds of introducing 
additional or newly discovered evidence rests in 
the sound discretion of the Industrial Commis- 
sion, but this principle is not applicable where 
the Commission declines to consider such a 
motion under a misapprehension of applicable 
principles of law. Owens v. Standard Mineral 
Conm0sN ©. appa.cs, 177 8.H2d° 775 (1970), 
cert. denied, 277 N.C. 726, 178 S.E.2d 831 
C1971): 

Improper Denial of Rehearing. — An em- 
ployee’s application for a rehearing on the 
ground that he has additional evidence to es- 
tablish his claim of disability by silicosis is 
improperly dismissed by the Industrial Com- 
mission, where (1) the employee’s application is 
timely made and (2) the Commission acted 
under a misapprehension of the law in denying 
the application. Owens v. Standard Mineral 
Co., 10 N.C. App. 84, 177 S.E.2d 775 (1970), 
certey denied, 277 N.C. 726, 178 S.E:2d 831 
C17). 

Power to Set Aside Judgment. — The 
Industrial Commission has inherent power 
analogous to that conferred on courts by G.S. 
1A-1, Rule 60(b)(6), in the exercise of supervi- 
sion over its own judgments to set aside a 
former judgment when the paramount interest 
in achieving a just and proper determination of 
a workers’ compensation claim requires it. 
Hogan v. Cone Mills Corp., 315 N.C. 127, 337 
S.E.2d 477 (1985). 
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Because the power to set aside a former 
judgment is vital to the proper functioning of 
the judiciary, the Legislature impliedly vested 
such power in the Commission in conjunction 
with the judicial power which the Legislature 
granted it to administer the Workers’ Compen- 
sation Act. Hogan v. Cone Mills Corp., 315 N.C. 
127 983705-H.2d 477 (1985): 

The Industrial Commission possesses such 
judicial power as is necessary to administer the 
Workers’ Compensation Act. The Commission’s 
judicial power includes the power to set aside a 
former judgment on the grounds of mutual 
mistake, misrepresentation, or fraud. Hogan v. 
Cone Mills Corp., 315 N.C. 127, 337 S.E.2d 477 
(1985). 

As to application seeking modification 
of settlement agreement, see Morgan v. Nor- 
wood, 211 N.C. 600, 191 S.E. 345 (1937). 

Agreement to pay compensation, when 
approved by the Commission, is the equiv- 
alent of an award. White v. Shoup Boat Corp., 
261 N.C. 495, 1385 S.E.2d 216 (1964); Gantt v. 
Hickory Motor Sales, Inc., 8 N.C. App. 559, 174 
S.E.2d 624 (1970); Watkins v. Central Motor 
Lines, 10 N.C. App. 486, 179 S.E.2d 130, rev’d 
on other grounds, 279 N.C. 132, 181 S.E.2d 588 
(CApe 

A validly executed Industrial Commission 
Form 21 agreement (“Agreement for Compen- 
sation for Disability”) constitutes an “award” 
under the North Carolina Workers’ Compensa- 
tion Act. Apple v. Guilford County, 84 N.C. App. 
679, 353 S.E.2d 641, rev'd on other grounds, 
321 N.C. 98, 361 S.H.2d 588 (1987). 

A closing receipt purports to be a final 
settlement and indicates that no further com- 
pensation will be paid unless a request for a 
hearing for a change of condition is timely 
made. Watkins v. Central Motor Lines, 279 
NCHS 2518 WS. H.2di5SSiCl971): 

Award Retaining Jurisdiction in Com- 
mission for Future Adjustments. — Claim- 
ant, following a back injury, returned to the 
same employer and was paid the same wages as 
before his injury although he was doing lighter 
work. The award of the Commission found as a 
fact that claimant was being paid wages “in lieu 
of compensation” and retained jurisdiction for 
300 weeks from the date of injury so that future 
adjustments might be made in compensation 
payable should employee suffer any wage loss 
due to his injury within that period. The Su- 
preme Court affirmed this action, saying that 
the Commission did not exceed its authority in 
thus retaining jurisdiction to protect the em- 
ployee against imposition by the employer. 
Branham vy. Denny Roll & Panel Co., 223 N.C. 
233, 25 S.E.2d 865 (1943). 

There is nothing in the act that contemplates 
or authorizes an anticipatory finding by the 
Commission that a physical impairment may 
develop into a compensable disability. Neither 
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does the act vest in the Commission the power 
to retain jurisdiction of a claim, after compen- 
sation has been awarded, merely because some 
physical impairment suffered by the claimant 
may, at some time in the future, cause a loss of 
wages. The Commission is concerned with con- 
ditions existing prior to and at the time of the 
hearing. If such conditions change in the fu- 
ture, to the detriment of the claimant, this 
section affords the claimant a remedy and fixes 
the time within which he must seek it. Dail v. 
Kellex Corp., 233 N.C. 446, 64 S.E.2d 438 
(1951): 

Claimant suffered multiple injuries in a 
wreck. After hearing, the Commission found as 
a fact that he had suffered 20 percent perma- 
nent partial disability. However, it also found 
that he was suffering no wage loss as a result of 
injury at the time of hearing. It did not appear 
that he was being paid wages in lieu of compen- 
sation. On the further finding that the physical 
impairment might cause loss of wages in the 
future, the Commission attempted to retain 
jurisdiction during 300 weeks from the date of 
injury. This was held to be error by the Su- 
preme Court. Dail v. Kellex Corp., 233 N.C. 446, 
64 S.E.2d 438 (1951). 

As to the power of the Commission to retain 
jurisdiction during 300 weeks from the date of 
injury, see also note to G.S. 97-30. 

A change of theory in the application for 
review in the superior court from that pursued 
before the hearing commissioner and the full 
commission is not permissible. McGinnis v. Old 
Fort Finishing Plant, 253 N.C. 493, 117 S.E.2d 
490 (1960). 

Failure to Appeal from Adverse Finding 
Bars Claim for Change of Condition. — A 
plaintiff who failed to appeal from the Indus- 
trial Commission’s finding that there was no 
causal relation between the immobility in his 
right leg and an accident arising out of his 
employment was barred from asserting a sub- 
sequent claim for change of condition with 
respect to the right leg. West v. J.P. Stevens Co., 
12 N.C. App. 456, 183 S.E.2d 876 (1971). 

Avenue of Review Where Appeal Not 
Taken. — Where the plaintiff did not perfect 
an appeal from the Industrial Commission’s 
order denying her claim for workers’ compensa- 
tion based upon an accident which arose out of 
and in the course of her employment, she was 
not entitled to a hearing de novo, and the only 
avenue of review open to her was an application 
for review based on a change of condition pur- 
suant to the provisions of this section. Smith v. 
Carolina Footware, Inc., 50 N.C. App. 460, 274 
S.E.2d 386 (1981). 

Review by Court of Appeals. — Conclu- 
sions of law, including whether there has been 
a change of condition pursuant to this section, 
are reviewable de novo by the Court of Appeals. 
Grantham v. R.G. Barry Corp., 127 N.C. App. 
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529, 491 S.E.2d 678 (1997), cert. denied, 347 
N.C. 671, 500 S.E.2d 86 (1998). 

Applied in Harris v. Asheville Contracting 
Co., 240 N.C. 715, 83 S.E.2d 802 (1954); Camp- 
bell v. Superior Yarn Mills, Inc., 265 N.C. 384, 
144 S.E.2d 149 (1965); Anderson v. Lincoln 
Constr. Co., 265 N.C. 431, 144 S.E.2d 272 
(1965); Hedgecock v. Frye, 1 N.C. App. 369, 161 
S.E.2d 647 (1968); Tucker v. FCX, Inc., 36 N.C. 
App. 438, 245 S.E.2d 77 (1978); McLean v. 
Roadway Express, Inc., 56 N.C. App. 451, 289 
S.E.2d 58 (1982); Dowdy v. Fieldcrest Mills, 
Inc, 308), N-@s" 701) 3042S 2d oe 
Burrow v. Hanes Hosiery, Inc., 66 N.C. App. 
418, 311 S.E.2d 30 (1984); Hill v. Hanes Corp., 
102, N.C; App: 46, 40b S20 "rosa 132. 
Viergegge v. North Carolina State Univ., 105 
N.C. App. 633, 414 S.E.2d 771 (1992); Jones 
v.Candler Mobile Village, 118 N.C. App. 719, 
457 .9.4.20'315 (1995). 

Cited in Daughtry v. Metric Constr. Co., 115 
N.C. App. 354, 446 S.E.2d 590, cert. denied, 338 
N.C. 515, 452 S.E.2d 808 (1994); Russell v. 
Western Oil Co., 206 N.C. 341, 174 S.E. 101 
(1934); Butts v. Montague Bros., 208 N.C. 186, 
179 S.E. 799 (1935); Matros v. Owen, 229 N.C. 
472, 50 S.E.2d 509 (1948); Green v. Briley, 242 
N.G.. 196, 87 -S.E.2d- 213 955) s3Gayaay 
Northampton County Schools, 5 N.C. App. 221, 
168 S.E.2d 57 (1969); Hartsell v. Pickett Cotton 
Mills, 4 N.C, App. 67, 165 S.E.2d 792 (1969). 
Barham v. Kayser-Roth Hosiery Co., 15 N.C. 
App. 519, 190 S.E.2d 306 (1972); Pruitt v. 
Knight Publishing Co., 289 N.C. 254, 221 
S.E.2d 355 (1976); Schofield v. Great Atl. & Pac. 
Tea Co., 32 N.C, App. 508, 232 S.E2das74 
(1977); Lucas v. Burlington Indus., 57 N.C. App. 
366, 291 S.E.2d 360 (1982); Hogan v. Cone Mills 
Corp., 63 N.C. App. 439, 305 S.E.2d 213 (1983); 
Hendrix v. Linn-Corriher Corp., 317 N.C. 179, 
345 S.E.2d 374 (1986); Calloway v. Mills, 78 
N.C. App. 702, 338 S.B.2d 548 (1986); Hill v. 
Hanes Corp., 319 N.C. 167, 353°5.B.2d 392 
(1987); Nelson v. Food Lion, Inc., 92 N.C. App. 
592, 375 S.E.2d 162 (1989); Wall v. North Caro- 
lina Dep’t of Human Resources, 99 N.C. App. 
330, 393 S.E.2d 109 (1990); Johnson v. IBM, 
Inc., 97 N.C. App. 493, 389 S.E.2d 121 (1990); 
Garrett v. Winfree, 120 N.C. App. 689, 463 
S.E.2d 411 (1995); Lanning v. Fieldcrest-Can- 
non, Inc., 352 N.C. 98, 530 S.E.2d 54, 2000 N.C. 
LEXIS 434 (2000); Pomeroy v. Tanner Masonry, 
151 N.C, App, 171,,565,S,.E.2d 209, 2002 Nec: 
App. LEXIS 709 (2002). 


Il. CHANGE OF CONDITION. 


The language of this section is clear. 
White v. Shoup Boat Corp., 261 N.C. 495, 135 
S.E.2d 216 (1964). 

And Provides Only Basis for Altering 
Final Award. — There is no basis for altering 
a final award of compensation, other than that 
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provided by this section. Watkins v. Central 
Motor Lines, 10 N.C. App. 486, 179 S.E.2d 130, 
revd on other grounds, 279 N.C. 132, 181 
S.E.2d 588 (1971). 

Commission May Alter Compensation 
Only upon a “Change in Condition”. — The 
Industrial Commission is given authority to 
review an award and to end, diminish or in- 
crease the compensation previously awarded 
only when there has been a “change in condi- 
tion” of the claimant, as provided in this sec- 
tion. Murray v. Nebel Knitting Co., 214 N.C. 
437, 199 S.E. 609 (1938). 

When an award had been entered for total 
disability for a certain length of time, and for 
partial disability thereafter for a total of 30 
weeks under G.S. 97-30, the Industrial Com- 
mission could not, upon a review of the award 
on claimant’s application prior to the payment 
of the last installment of the award, increase 
the award of compensation to that allowed for 
total disability under G.S. 97-29, upon its find- 
ing that claimant was unable to earn any 
appreciable sum by his labor, when the Com- 
mission also found that at the time of the 
review of the award claimant’s condition was 
unchanged and that he was at that time only 50 
percent disabled. Murray v. Nebel Knitting Co., 
214 N.C. 437, 199 S.E. 609 (1938). 

The Commission was not required to 
give weight to potentially damaging evi- 
dence elicited by the cross-examination of 
plaintiff's doctor regarding the etiology of 
fibromyalgia, nor did it fail to give proper 
weight to the opinion testimony of another 
doctor who indicated that plaintiff's current 
complaints were “not causally related to [her] 
prior compensable injury.” Young v. Hickory 
Bus. Furn., 137 N.C. App. 51, 527 S.E.2d 344, 
2000 N.C. App. LEXIS 263 (2000). 

Achange of condition under this section 
is a substantial change in physical capacity to 
earn wages, occurring after a final award of 
compensation, different from that existing 
when the award was made. Bailey v. Sears 
Roebuck & Co., 131 N.C. App. 649, 508 S.E.2d 
831 (1998). 

A change in physical capacity to earn 
wages alone is sufficient to support an 
award of additional compensation for change 
of condition. Dinkins v. Federal Paper Bd. Co., 
120 N.C. App. 192, 461 S.E.2d 909 (1995). 

The primary factor in determining if a 
change of condition has occurred is 
whether the employee’s physical capacity to 
earn wages has been affected. Grantham v. 
R:G. Barry Corp., 127 N.C. App. 529, 491 
S.E.2d 678 (1997), cert. denied, 347 N.C. 671, 
500 S.E.2d 86 (1998). 

A change in condition can consist of 
either a change in the claimant’s physical 
condition that impacts his earning capacity, a 
change in the claimant’s earning capacity even 
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though claimant’s physical condition remains 
unchanged, or a change in the degree of disabil- 
ity even though claimant’s physical condition 
remains unchanged. Blair v. American Televi- 
sion & Communications Corp., 124 N.C. App. 
420, 477 S.E.2d 190 (1996). 

No “Change of Condition” Requirement 
for Claims for Medical Expenses. — The 
complete absence of an express or implied ref- 
erence in G.S. 97-25 to any “change of condi- 
tion” requirement, in addition to that statute’s 
clear language permitting the Industrial Com- 
mission to review medical treatment an em- 
ployee is receiving and order further treatment 
at any time if an employee requests such a 
review, indicated that the legislature did not 
intend for an injured employee to make any 
showing of a change in condition before his 
employer would be required to pay for further 
medical services or treatment needed as a re- 
sult of his compensable injury. Hyler v. GTE 
Prods. Co., 333 N.C. 258, 425 S.E.2d 698 (1993). 

It was not the intent of the legislature to 
require an injured employee to make any show- 
ing of a change in condition before his employer 
would be required to pay further medical ser- 
vices or treatment needed as a result of his 
compensable injury. Poe v. Raleigh/Durham 
Airport Auth., 121 N.C. App. 117, 464 S.H.2d 
689 (1995). 

Compensation Does Not Include Medi- 
cal Expenses. — Because “compensation” does 
not include the payment of medical expenses, 
this provision does not affect the Commission’s 
grant or denial of an employee’s request for 
payments of those expenses. The Commission’s 
authority for requiring an employer to pay the 
medical expenses of an injured employee is 
established by the terms of G.S. 97-25. Hyler v. 
GTE Prods. Co., 333 N.C. 258, 425 S.H.2d 698 
(1993). 

“Change of condition” refers to a sub- 
stantial change, after a final award of com- 
pensation, of the injured employee’s physical 
capacity to earn and, in some cases, of his 
earnings. Swaney v. George Newton Constr. 
Com 5) N:Oh App. 520,.16995. Eezda90 (1969) 
Gaddy v. Kern, 32 N.C. App. 671, 233 S.E.2d 
609 (1977); Edwards v. Smith & Sons, 49 N.C. 
App. 191, 270 S.E.2d 569 (1980), cert. denied, 
301 N.C. 720, 274 S.E.2d 228 (1981); Haponski 
y. Constructor’s Inc., 87 N.C. App. 95, 360 
S.E.2d 109 (1987). 

A change of condition means an actual 
change and not a mere change of opinion 
with respect to a preexisting condition. West v. 
J.P. Stevens Co., 12 N.C. App. 456, 183 S.E.2d 
876 (1971); Gaddy v. Kern, 32 N.C. App. 671, 
233 S.E.2d 609 (1977); Edwards v. Smith & 
Sons, 49 N.C. App. 191, 270 S.E.2d 569 (1980), 
cert. denied, 301 N.C. 720, 274 S.E.2d 228 
(1981): 

Change in Physical Capacity to Earn 
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Wages Alone. — Where plaintiff was unable to 
find another job, due to his severe physical 
restrictions, coupled with his vocational and 
educational limits, because the record was rife 
with testimony that plaintiff suffered a com- 
pensable work-related injury which caused 
damage to the lumbar region of plaintiff’s back, 
and Industrial Commission was able to deter- 
mine that subsequent accident caused a “tem- 
porary flare-up” of plaintiff’s pre-existing in- 
jury, it followed that plaintiff’s change in wage 
earning capacity must have been a result of 
that same pre-existing injury; the Commis- 
sion’s findings and conclusions to the contrary 
were unsupported by the evidence and were 
therefore reversed. Poe v. Raleigh/Durham Air- 
port Auth., 121 N.C. App. 117, 464 S.E.2d 689 
(1995). 

Change of condition refers to conditions dif- 
ferent from those existent when the award was 
made, and a continued incapacity of the same 
kind and character and for the same injury is 
not a change of condition; the change must be 
actual, and not a mere change of opinion with 
respect to the pre-existing condition. Haponski 
v. Constructor’s Inc., 87 N.C. App. 95, 360 
S.E.2d 109 (1987). 

In determining if a change of condition 
has occurred, entitling an employee to addi- 
tional compensation under this section, the 
primary factor is a change in condition affecting 
the employee’s physical capacity to earn wages. 
Lucas v. Bunn Mfg. Co., 90 N.C. App. 401, 368 
S.E.2d 386 (1988). 

Change of Physician’s Opinion. — A mere 
change of doctor’s opinion with respect to claim- 
ant’s preexisting condition does not constitute a 
change of condition required by this section. 
Shuler v. Talon Div. of Textron, 30 N.C. App. 
570, 227 S.E.2d 627 (1976), overruled on other 
grounds, Hyler v. GTE Prods. Co., 333 N.C. 258, 
425 S.H.2d 698 (1993). 

Physician’s change of opinion with respect to 
the degree of permanent partial disability is 
not evidence of a change in condition within the 
meaning of this section if it is based solely on 
his reconsidering the contents of the patient’s 
medical record as of the date of his first opinion. 
If, however, the physician examines his patient 
subsequent to the date of his first opinion and 
in the interim the patient’s physical condition 
has deteriorated, then a change of opinion with 
respect to the degree of permanent partial 
disability is evidence of a change in condition 
for purposes of this section. McLean v. Roadway 
Express; Inc’y 307 "N:C: 299; 296 °S:E:2d 456 
(1982). 

Change of condition not shown where the 
only evidence that plaintiff presented to show a 
change of condition was the change of one 
doctor’s opinion. Allen v. Roberts Elec. Contrac- 
tors, 143 N.C. App: 55, 546 S.E:2d 133; 2001 
N.C. App. LEXIS 216 (2001). 
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Difference of Opinion. — Plaintiff did not 
experience a change of condition where one 
physician gave him a 15% disability rating, 
which he accepted, and a second physician gave 
him a 30% disability rating, where the second 
physician commented that the discrepancy was 
a difference of opinion. Crump v. Independence 
Nissan, 112 N.C. App. 587, 436 S.E.2d 589 
(1993). 

Proof Not Limited to Testimony of Orig- 
inal Physician. — Applicant need not limit 
proof of a change in condition to the testimony 
of a physician who had examined the plaintiff 
before and after the change in condition; such 
physician may be unavailable for testifying 
during a later hearing for greater benefits, and 
furthermore, the Commission, not the testify- 
ing physician, makes the crucial comparison of 
conditions. Styron v. Duke Univ. Hosp., 96 N.C. 
App. 356, 385 S.E.2d 519 (1989). 

New Findings on Additional Evidence. 
— Under this section, the Commission is not 
bound by prior orders when considering an 
alleged change of condition; rather, the Com- 
mission may make new findings based on the 
additional evidence presented. Grantham v. 
R.G. Barry Corp:, 127 N.C. App. S29;449m 
S.E.2d 678 (1997), cert. denied, 347 N.C. 671, 
500 S.E.2d 86 (1998). 

A change in the degree of permanent 
disability is a change in condition. West v. 
J.P. Stevens Co., 12 N.C. App. 456, 183 S.E.2d 
876 (1971); McLean v. Roadway Express, Inc., 
307 N.C. 99, 296 S.E.2d 456 (1982). 

Change from Partial to Total Disability. 
— When the Commission finds on one occasion 
that a person is permanently partially disabled 
and on a later occasion finds, based on addi- 
tional evidence, that the person is totally dis- 
abled, this supports a finding of a change in 
condition. Harmon v. Public Serv. of N.C., Inc., 
81 N.C. App. 482, 344 S.E.2d 285, cert. denied, 
318 N.C. 415, 349 S.E.2d 595 (1986). 

Changes of condition occurring during 
the healing period and prior to the time of 
maximum recovery and the permanent disabil- 
ity, if any, found to exist at the end of the period 
of healing are not changes of condition within 
the meaning of this section. Pratt v. Central 
Upholstery ‘Co;;. 252: N.C. 716,115 Sib2ds28 
(1960). 

Change of Condition Attributed to Pre- 
existing Condition. — Where a North Caro- 
hina Industrial Commission finding that plain- 
tiffs worsening lumbar spine condition was 
directly related to his original back condition 
and not caused by a work related accident was 
supported by competent evidence, the Commis- 
sion did not err in denying plaintiff’s claim for 
additional compensation and medical treat- 
ment. Pittman v. Thomas & Howard, 122 N.C. 
App. 124, 468 S.E.2d 283 (1996). 

The claimant failed to prove a change in 
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condition, where the medical evidence sup- 
ported the Industrial Commission’s finding 
that her tightened Achilles tendon was caused 
by the progressive nature of her pre-existing 
cerebral palsy, rather than an aggravation of a 
work-related injury. Bailey v. Sears Roebuck & 
Co., 1381 N.C. App. 649, 508 S.E.2d 831 (1998). 

Increase in Earning Power as Change of 
Condition. — Claimant had been awarded 
compensation for general partial disability and 
thereafter had obtained a job paying practically 
as much as he made at the time of the accident. 
It was held that the claimant had undergone a 
change of condition, as the basis of disability 
under the act is loss of earning power. Smith v. 
Swift & Co., 212 N.C. 608, 194 S.E. 106 (1937). 

Awareness of Continuing Medical Atten- 
tion Not Inconsistent with Change of Con- 
dition. — A claim for permanent partial dis- 
ability may involve a “change in condition” 
within the purview of this section, notwith- 
standing the fact that the Industrial Commis- 
sion and the defendants were aware, at the 
time when the closing receipt was signed, that 
plaintiff was still undergoing treatment for his 
injury, because none of the parties realized that 
plaintiff’s injury might result in permanent 
disability. Mere awareness of continuing medi- 
cal attention is not inconsistent with the even- 
tual prospect of complete recovery. Watkins v. 
Central Motor Lines, 10 N.C. App. 486, 179 
S.E.2d 130, rev’d on other grounds, 279 N.C. 
132,216 S:E.2d 588 (1971): 

Where the harmful consequences of an 
injury are initially unknown when the 
amount of compensation to be paid is deter- 
mined by agreement, but subsequently devel- 
ops, the amount of compensation to which the 
employee is entitled can be redetermined 
within the statutory period for reopening. This 
is a “change in condition” as the term is used in 
this section. Watkins v. Central Motor Lines, 
O7TON C1 132% 181) S.H.2d 588 (1971); Hand ex 
rel. Hand v. Fieldcrest Mills, Inc., 85 N.C. App. 
372, 355 S.E.2d 141, cert. denied, 320 N.C. 792, 
361 S.E.2d 76 (1987). 

Inability to Work Not a Change of Con- 
dition Where Claimant Has Same Disabil- 
ity. — Where plaintiff had been receiving com- 
pensation for over 275 weeks for permanent 
partial disability and then offered, as a basis for 
claiming total disability, proof that he had not 
been able to do any work, it was held that there 
had been no change of condition, since the 
claimant had the same disability he had at the 
time of his first rating. Murray v. Nebel Knit- 
ting Co., 214 N.C. 437, 199 S.E. 609 (1938). 

Depression Caused by Compensated In- 
jury. — Where the claimant’s doctor testified 
that the claimant’s depression was caused by 
his compensated injury three years earlier and 
that this depression adversely affected his ca- 
pacity to work, the claimant established a sig- 
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nificant change of condition under this section, 
and she was entitled to compensation for total 
incapacity under G.S. 97-29. Haponski v. Con- 
structor’s Inc., 87 N.C. App. 95, 360 S.E.2d 109 
(1987). 

Evidence Insufficient to Show Depres- 
sion Caused a Change in Circumstances. 
— While two doctors testified that plaintiff was 
depressed because of his injury, there was no 
evidence that this depression prevented plain- 
tiff from working, which is essential in order to 
show a change of condition under this section. 
Jones v. Candler Mobile Village, 118 N.C. App. 
719, 457 S.E.2d 315 (1995). 

As to serious bodily disfigurement, see 
Tucker v. Lowdermilk, 233 N.C. 185, 63 S.E.2d 
LODKGI 5d): 

Burden of Proof. — The burden is on the 
party seeking the modification to prove the 
existence of the new condition and that it is 
causally related to the injury that is the basis of 
the award the party seeks to modify. Blair v. 
American Television & Communications Corp., 
124 N.C. App. 420, 477 S.E.2d 190 (1996). 

The burden is on the party seeking the mod- 
ification to prove the existence of the new 
condition and that it is causally related to the 
injury that is the basis of the award the party 
seeks to modify; an employee satisfies this 
burden by producing medical evidence showing 
he is physically or mentally, as a consequence of 
the work related injury, incapable of work in 
any employment. Grantham v. R.G. Barry 
Corps, 0127 (N.@s App: 529, 491 8.H.2d 678 
(1997), cert. denied, 347 N.C. 671, 500 S.E.2d 
86 (1998). 

Heart Attacks. — Where claimant’s condi- 
tion changed from temporary total disability 
following a heart attack to total and permanent 
disability following a third heart attack, this 
was a change in condition within the meaning 
of this section. Weaver v. Swedish Imports 
Maintenance, Inc., 319 N.C. 243, 354 S.E.2d 
ATT 1987): 

Spread of Blood Poisoning. — After pay- 
ments for a time under an approved agreement, 
claimant applied on January 6, 1936, for com- 
pensation payable in a lump sum. This was 
granted, and paid on February 24, 1936. On 
January 5, 1937, he applied for a reopening of 
the case on the ground that blood poisoning had 
spread and created a change of condition and 
that he was then suffering from Buerger’s dis- 
ease due to the injury. The hearing commission- 
er’s finding that there had been a change of 
condition and that the application was in time 
was affirmed. Knight v. Ford Body Co., 214.N.C. 
7, 197 S.E. 563 (1938). 

Formation of Scar Tissue Not Change in 
Condition. — Where plaintiff’s condition re- 
mained essentially unchanged since his award, 
and the intensifying of plaintiff’s physical prob- 
lems was due to the scar tissue that infiltrated 
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the area where the operation had been done, 
plaintiff’s continued incapacity was therefore of 
the same kind and character as his incapacity 
at the time of the award, and was not a change 
of condition within the meaning of this section. 
Sawyer v. Ferebee & Son, 78 N.C. App. 212, 336 
S.E.2d 643 (1985), cert. denied, 315 N.C. 590, 
341 S.E.2d 29 (1986). 

Question of Fact and Question of Law. — 
Whether there has been a change of condition is 
a question of fact; whether the facts found 
amount to a change of condition is a question of 
law. West v. J.P. Stevens Co., 12 N.C. App. 456, 
183 S.E.2d 876 (1971). 

Conclusive Effect of Commissioner’s 
Finding as to Change of Condition. — 
Where there is ample evidence to support a 
finding of a change in claimant’s condition as 
contemplated by this section, and evidence 
which would support a contrary finding, the 
finding of the Industrial Commission from the 
conflicting evidence is conclusive. Knight v. 
Ford Body Co., 214 N.C. 7, 197 S.E. 563 (1938). 

By this section the Industrial Commission is 
given authority to review an award and to 
increase the compensation theretofore awarded 
when there has been a change of condition of 
the claimant, and when the evidence supports a 
finding of change of claimant’s condition, the 
finding of the Commission is conclusive. Bald- 
win v. Amazon Cotton Mills, 253 N.C. 740, 117 
S.E.2d 718 (1961). 

Where the Commission finds a fact in 
one hearing and evidence in a subsequent 
hearing shows that such finding was not 
correct, this will support a finding of a differ- 
ent fact which supports a finding of a change in 
condition. Hubbard v. Burlington Indus., 76 
N.C. App. 3138, 332 S.E.2d 746 (1985). 

Physician who did not examine plaintiff 
from December 1980 until September 
1981, the date of the original award, would be 
unable to testify as to plaintiff’s amount of 
disability at the time of the award, and thus his 
testimony would be incompetent as to whether 
plaintiff had suffered a change of condition 
since that time. Sawyer v. Ferebee & Son, 78 
N.C. App. 212, 336 S.E.2d 643 (1985), cert. 
denied, 315 N.C. 590, 341 S.E.2d 29 (1986). 

Commission’s Finding Review able. — 
Whether the facts as found by the Commission 
amount to a change of condition pursuant to 
this section is a question of law and thus 
properly reviewable by the Supreme Court. 
Weaver v. Swedish Imports Maintenance, Inc., 
319 NC) 243, 354)5.6.2d'477 (1987). 

Award Subject to Modification If Sub- 
stantial Change Occurs. — Though an ear- 
lier agreement approved by the Industrial 
Commission became in effect a final award, 
since it determined the extent of plaintiff’s 
permanent disability and left no other issue for 
determination, the award was nevertheless 
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subject to modification if a substantial change 
of condition had occurred. Lucas v. Bunn Mfg. 
Co., 90 N.C. App. 401, 368 S.E.2d 386 (1988). 

An injured employee’s disability rating 
need not change in order for the court to 
conclude that she has suffered a substantial 
change of condition under this section where 
the evidence indicated that her physical condi- 
tion changed so as to impact her wage-earning 
capacity and several doctors testified that her 
condition had substantially worsened. Young v. 
Hickory Bus. Furn.; 137 N.C. App. 51,9527 
S.E.2d 344, 2000 N.C. App. LEXIS 263 (2000). 

Effect of Pain Suffered by Person Shown 
to be Substantial Change in Condition. — 
While the physical and symptomatic changes 
that employee suffered — increases in the in- 
tensity and frequency of pain and muscle 
spasms and a decrease in the movement of the 
back muscles — may not appear to be great 
when considered by themselves and measured 
in the abstract, their effect upon the plaintiff 
was very profound, because they changed her 
from a person capable of working and earning 
wages five days a week to one incapable of 
working at all or earning anything, and thus 
commission’s finding that employee had under- 
gone a substantial change in condition would be 
affirmed. Lucas v. Bunn Mfg. Co., 90 N.C. App. 
401, 368 S.E.2d 386 (1988). 

Modification of Award Upheld. — Plain- 
tiff, who received temporary total disability 
benefits under G.S. 97-29 for a compensable 
heart attack in April, 1979, was properly 
awarded permanent partial disability under 
G.S. 97-30 on his application under this section 
for modification of the prior award following 
three additional heart attacks, where the Com- 
mission found that he had been permanently 
and totally disabled since June, 1981, partially 
as a result of his compensable heart attack in 
1979. Weaver v. Swedish Imports Maintenance, 
Inc., 80 N.C. App. 432, 343 S.E.2d 205 (1986), 
modified, 319 N.C. 248, 354 S.E.2d 477 (1987). 

Where evidence before Industrial Commis- 
sion showed that the continuous pain stem- 
ming from plaintiff’s injury eventually ren- 
dered her totally incapable of earning any 
wages, this evidence was sufficient to justify 
the commission’s finding and conclusion that a 
substantial change in plaintiff’s back condition 
had occurred since the initial award. East v. 
Baby Diaper Servs., Inc., 119 N.C. App. 147, 
457 S.H.2d 737 (1995). 

Evidence Held Sufficient. — Plaintiff met 
her burden of establishing a causal connection 
between the fibromyalgia and her compensable 
injury in terms of “reasonable medical proba- 
bility.” Young v. Hickory Bus. Furn., 137 N.C. 
App. 51, 527 S.E.2d 344, 2000 N.C. App. LEXIS 
263 (2000). 

Assertion of injured employee who had pre- 
viously received an award of benefits and med- 
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ical expenses that she was wholly incapable of 
employment was not sufficient evidence to meet 
her burden of showing a substantial change in 
condition at her rehearing because her opinion 
was contrary to the unanimous and unchanged 
medical evidence that she was capable of per- 
forming light duty work, and because her tes- 
timony about her physical restrictions was vir- 
tually identical to that of the prior hearing at 
which she had been awarded benefits and med- 
ical expenses. Shingleton v. Kobacker Group, 
148 N.C. App. 667, 559 S.E.2d 277, 2002 N.C. 
App. LEXIS 52 (2002). 

Record supported Industrial Commis- 
sion’s decision that the employee’s current 
unemployment was not related to prior 
compensable injury where employee had re- 
turned to employment without restrictions af- 
ter his injury and, subsequently, certified that 
he was able to work. Pomeroy v. Tanner Ma- 
sonry, 151 N.C. App. 171, 565 S.E.2d 209, 2002 
N.C. App. LEXIS 709 (2002). 

Employer Precluded from Showing 
Change in Condition. — Where evidence of a 
change of condition, specifically, a substantial 
change in physical capacity to earn wages, 
occurring after a final award of compensation, 
predated the decision of the full Industrial 
Commission, the employee was precluded from 
introducing it at a subsequent hearing under 
G.S. 97-47. Hunt v. N.C. State Univ., 159 N.C. 
App. 111, 582 S.E.2d 380, 2003 N.C. App. 
LEXIS 1425 (2003). 

Where the North Carolina Industrial 
Commission invalidated a Form 26 agree- 
ment because no medical documentation 
was submitted, it was not obliged under G.S. 
97-91 to determine whether the claimant had 
undergone a G.S. 97-47 change of condition. 
Clawson v. Phil Cline Trucking, Inc., 168 N.C. 
App. 108, 606 S.E.2d 715, 2005 N.C. App. 
LEXIS 152 (2005). 


Ill. TIME LIMITATIONS. 


This section is a statute of limitations 
which requires an employee to apply for addi- 
tional compensation on the grounds of a change 
in condition within two years of the date on 
which the last compensation was paid. Apple v. 
Guilford County, 321 N.C. 98, 361 S.E.2d 588 
(1987). 

This section merely fixes a date after 
which the claim is barred. Ammons v. Z.A. 
Sneeden’s Sons, 257 N.C. 785, 127 S.E.2d 575 
(1962). 

The time limitation is not jurisdictional; 
this section merely provides a plea in bar which 
may be asserted by the employer. Watkins v. 
Central Motor Lines, 10 N.C. App. 486, 179 
S.E.2d 130, rev’d on other grounds, 279 N.C. 
132,181 S.E.2d 588 (1971). 

The two year limitation of this section 1s not 
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jurisdictional; it merely provides a defense 
which the employer may assert. Pennington v. 
Flame Refractories, Inc., 53 N.C. App. 584, 281 
S.E.2d 463 (1981); Cook v. Southern Bonded, 
Inc., 82 N.C. App. 277, 346 S.E.2d 168 (19886), 
cert. denied, Pruitt v. Knight Publishing Co., 
289 N.C. 254, 221 S.E.2d 355 (1976). 

Time limit in this section has been construed 
to be a statute of limitations and not a condition 
precedent to jurisdiction. Weston v. Sears Roe- 
buck & Co., 65 N.C. App. 309, 309 S.E.2d 273 
(1983), cert. denied, 311 N.C. 407, 319 S.E.2d 
281 (1984). 

But Is a Technical Legal Defense. — The 
lapse of time, when properly pleaded, is a 
technical legal defense. Watkins v. Central Mo- 
tor Lines, 279 N.C. 132, 181 S.E.2d 588 (1971). 

The two-year time limitation in this section is 
a statute of limitations, a technical legal de- 
fense which may be asserted by the employer. 
Hand ex rel. Hand v. Fieldcrest Mills, Inc., 85 
N.C. App. 372, 355 S.E.2d 141, cert. denied, 320 
NIG. 7925 361 S.E:2d 7611987). 

Which Is Waived If Not Pleaded. — Under 
general principles of civil procedure, the stat- 
ute of limitations is a technical defense, and 
must be timely pleaded or it is deemed waived. 
There is no reason why this same rule should 
not apply to cases arising under this section. 
Gragg v. W.M. Harris & Son, 54 N.C. App. 607, 
284 S.H.2d 183 (1981). 

The time limitation in this section is a 
nonjurisdictional limit and a technical, legal 
defense. Sound public policy and the fair, effec- 
tive disposition of contested workers’ compen- 
sation claims require that if the time limitation 
of this section is to be available as a defense to 
claims based upon a change of condition, such 
defense must be asserted prior to hearing on 
the merits; if not so asserted, it must be deemed 
to have been waived. Gragg v. W.M. Harris & 
Son, 54 N.C. App. 607, 284 S.E.2d 183 (1981). 

When Time for Filing Claim for Change 
of Condition Begins to Run. — For purposes 
of this section, the statutory one-year period for 
filing a claim for a change of condition begins at 
the time final payment is accepted, not when 
LC. Form 28B is filed. Nonetheless, the Com- 
mission must be given the opportunity to deter- 
mine whether a payment labeled “final” is or 
should be, in fact, the final payment. After this 
determination is made, the Commission ac- 
cepts and approves a copy of Form 28B. Hill v. 
Hanes Corp., 79 N.C. App. 67, 339 §.E.2d 1 
(1986), aff’d in part, rev'd in part, 319 N.C. 167; 
953 Sih 2a 392937): 

Plaintiff employee’s claim for additional com- 
pensation filed with the Commission on April 3, 
1996, was untimely because the limitations 
period began to run when plaintiff received her 
last payment of compensation in early March, 
1994, regardless of whether she received a copy 
of Form 28B. Hunter v. Perquimans County Bd. 
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of Educ., 139 N.C. App. 352, 533 S.E.2d 562, 
2000 N.C. App. LEXIS 902 (2000), cert. denied, 
352 N.C. 674, 545 S.E.2d 424 (2000): 

Estoppel to Rely on Delay. — Delay for 
more than one year (now two years) may be 
asserted as a plea in bar, but the party inter- 
posing and relying on it may be estopped to 
assert it by inequitable conduct. Ammons v. 
Z.A. Sneeden’s Sons, 257 N.C. 785, 127 S.E.2d 
575 (1962); Belfield v. Weyerhaeuser Co., 77 
N.C. App. 332, 335 S.E.2d 44 (1985). 

Equity will deny the right to assert the de- 
fense of lapse of time when delay has been 
induced by acts, representations, or conduct, 
the repudiation of which would amount to a 
breach of good faith. Watkins v. Central Motor 
Lines, 279 N.C. 132, 181 S.E.2d 588 (1971). 

When the request for a review of an award for 
changed conditions was not made until more 
than 12 months (now two years) after delivery 
and acceptance of a check in final payment, 
review of the award was barred, but the em- 
ployer and his insurance carrier, by their con- 
duct, might have been estopped to plead the 
lapse of time. Willis v. J.M. Davis Indus., Inc., 
2Z80UN-Cu7 0918615. 2d) 9S o72): 

Tolling of the statute may result from the 
honest but entirely erroneous expression of 
opinion as to some significant legal fact. Wat- 
kins v. Central Motor Lines, 279 N.C. 132, 181 
S.E.2d 588 (1971). 

Case Still Pending Under § 97-25. — 
Where employee’s refusal to cooperate with 
employer’s physician resulted in litigation, the 
plaintiff’s claim for further compensation, filed 
2 years after her last compensation check, was 
not time-barred because her claim was not a 
change-of-condition case under this section, but 
a case still pending under G.S. 97-25, and 
defendants’ filing of a Form 28B had no effect 
on employee’s right to further compensation. 
Scurlock v. Durham County Gen. Hosp., 136 
N.C. App. 144, 523 S.E.2d 439, 1999 N.C. App. 
EXITS i299, 1999): 

Purpose of the two year limitation is to 
protect the employer against claims too old 
to be successfully investigated and defended. 
Pennington v. Flame Refractories, Inc., 53 N.C. 
App. 584, 281 S.E.2d 463 (1981). 

Running of Time Limitation. — The lim- 
itation of this section begins to run when the 
employee is notified and the last payment of 
compensation pursuant to an agreement is 
made, and after one year (now two years) 
forecloses plaintiff's claim if there was a 
“change in condition” as contemplated by this 
section, and if defendants are not estopped to 
invoke the limitation. Watkins v. Central Motor 
Lines, 10 N.C. App. 486, 179 S.E.2d 130, rev'd 
on other grounds, 279 N.C. 132, 181 S.E.2d 588 
(OTN: 

If the previous award directed the payment 
of both compensation and medical expense, 
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then the injured employee would have one year 
(now two years) from the last payment of com- 
pensation pursuant to the award in which to 
file a claim for further compensation upon an 
alleged change of condition. If the award di- 
rected the payment of medical bills only, then 
the injured employee would have one year from 
the date on which the last payment for medical 
treatment was made in which to file a claim for 
further compensation upon an alleged change 
of condition. Biddix v. Rex Mills, Inc., 237 N.C. 
660, 75 S.E.2d 777 (1953). See also, Whitted v. 
Palmer-Bee Co., 228 N.C. 447, 46 S.E.2d 109 
(1948). 

When Time Limitation Begins to Run. — 
Under this section, the time lhmitation com- 
mences to run from the date on which employee 
received the last payment of compensation, not 
from the date on which he received a Form 28B. 
Cook v. Southern Bonded, Inc., 82 N.C. App. 
277, 346 S.E.2d 168 (1986), cert. denied, 318 
NG, 6927351 5K 2der Al lose): 

The time limitation of this section does not 
commence to run upon the dismissal of an 
appeal. Cook v. Southern Bonded, Inc., 82 N.C. 
App. 277, 346 S.E.2d 168 (1986), cert. denied, 
318 N.C, 692) soles bezd (41 (1987) 

Two-year time limit of this section begins to 
run upon receipt and acceptance of the last 
compensation check, not when the injury con- 
stituting a change of condition is first diag- 
nosed. Hand ex rel. Hand v. Fieldcrest Mills, 
Inc?, 85 N:G; App, 3/2) 350.0. 2dai4 pacers 
denied, 320 N.C. 792, 361 S.E.2d 76 (1987). 

The exception clause added at the end of 
this section by the 1947 amendment has no 
relation to the filing of original claims for com- 
pensation or the time within which such claims 
are to be filed. It relates exclusively to the time 
within which an employee may file a petition 
for a review of an award theretofore made, and 
the time limit within which the review may be 
had is tolled by the payment of medical bills, if 
at all, only when such payments are made 
under the mandate of an award duly entered by 
the Commission. Biddix v. Rex Mills, Inc., 237 
N.C: 660,/75)S.E:2d5777 (4953); 

Effect of Plaintiff’s Signature on Closing 
Receipt. — The limitation would have begun 
to run when notice of the last payment of 
compensation under an agreement was given 
plaintiff, with or without plaintiff’s signature 
on a closing receipt. Watkins v. Central Motor 
Lines, 10 N.C. App. 486, 179 S.E.2d 130, rev’d 
on other grounds, 279 N.C. 132, 181 S.E.2d 588 
(GLO): 

The execution, filing and forwarding to plain- 
tiff of I.C. Form 28B, which by its terms gave 
notice to plaintiff that his case was closed and 
that he had one year (now two years) in which 
to notify the Commission, in writing, that he 
claimed further benefits, in fact closed plain- 
tiff’s case and terminated his claim for injuries 
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arising out of his accident. Plaintiff’s signature 
was not a necessary element for the proper 
execution of the form. Chisholm v. Diamond 
Condominium Constr. Co., 83 N.C. App. 14, 348 
S.E.2d 596 (1986), cert. denied, 319 N.C. 103, 
353 S.E.2d 106 (1987). 

Date of Last Payment. — The last payment 
of compensation within the meaning of this 
section is the date the last check was delivered 
to and accepted by the employee, and not the 
date the check was paid by the drawee bank. 
Paris v. Carolina Bldrs. Corp., 244 N.C. 35, 92 
S.E.2d 405 (1956); Baldwin v. Amazon Cotton 
Mills, 253 N.C. 740, 117 S.E.2d 718 (1961). 

An employee cannot be allowed 12 months 
(now two years) in which to request a review 
from the last date on which the compensation 
would have been due had he not elected to 
accept payment of the award in a lump sum. 
Paris v. Carolina Bldrs. Corp., 244 N.C. 35, 92 
S.F.2d.405 (1956). 

The last payment of compensation within the 
meaning of this section is the date the last 
check was delivered to and accepted by the 
employee. Cook v. Southern Bonded, Inc., 82 
N.C. App. 277, 346 S.E.2d 168 (1986), cert. 
denied, 318 N.C. 692, 351 S.E.2d 741 (1987). 

Notice Must Be Given to Employee and 
to Commission. — The law requires only that 
the injured employee be given notice of the time 
limitation, and that the Industrial Commission 
be given notice that the final payment of com- 
pensation has been made. Watkins v. Central 
Motor Lines, 10 N.C. App. 486, 179 S.E.2d 130, 
rev'd on other grounds, 279 N.C. 132, 181 
Sabe2d 588° C1971): 

Failure to Furnish Form 28B Estops Em- 
ployer from Pleading Lapse of Time. — 
Under the Commission’s Rule XI(5), an em- 
ployer must execute Form 28B and furnish a 
copy to a claimant with his last compensation 
check. A failure to furnish a copy will estop the 
employer from pleading the lapse of time in bar 
of a claim asserted for additional compensation 
on the grounds of a change in condition. Sides v. 
G.B. Weaver & Sons Elec. Co., 12 N.C. App. 
B12 S3i.b.2d)308 (1971): 

But Furnishing Copy Late Does Not Es- 
top Employer from Asserting Limitation. 
— Failure of the employer or the insurance 
carrier to furnish a copy of Industrial Commis- 
sion Form 28B to an employee with his last 
compensation payment as required by former 
Industrial Commission Rule XI(5) did not estop 
them from asserting the time limitation of this 
section as a defense to employee’s claim for 
additional compensation for change of condi- 
tion; consequently, employee’s claim filed more 
than one year (now two years) after receipt of 
his last compensation payment was barred not- 
withstanding it was filed within a year of his 
receipt of Form 28B from the carrier. Willis v. 
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J.M. Davis Indus., Inc., 280 N.C. 709, 186 
Sebe2d Ole COT 2). 

To allow an employee’s claim for additional 
compensation for the reason that such claim 
was made within 12 months (now two years) 
from the time he was furnished a copy of Form 
28B would be contrary to the express provisions 
of this section. Willis v. J.M. Davis Indus., Inc., 
280 N.C. 709, 186 S.E.2d 913 (1972). 

As Limitation Does Not Run from Re- 
ceipt of Form. — The time limitation within 
which an employer can claim additional com- 
pensation commences to run from the date on 
which he receives the last payment of compen- 
sation and not from the time he receives Form 
28B. Willis v. J.M. Davis Indus., Inc., 280 N.C. 
709, 186 S.E.2d 913 (1972). 

The statement, “If the carrier failed to com- 
ply with the rule by giving employee notice of 
the limited time within which he could claim 
additional compensation, it failed to put the 
statute of limitations in operation,” found in 
White v. Shoup Boat Corp., 261 N.C. 495, 135 
S.E.2d 216 (1964), is an inaccurate expression 
of the law and is disapproved. Willis v. J.M. 
Davis Indus., Inc., 280 N.C. 709, 186 S.E.2d 913 
(1972): 

The importance of Form 28B with re- 
spect to starting the running of the statu- 
tory period under this section is that this form 
serves as explicit notice to a claimant that if 
further benefits are claimed the Commission 
must be notified in writing within one year 
(now two years) from the date of receipt of 
claimant’s last compensation check. Sides v. 
G.B. Weaver & Sons Elec. Co., 12 N.C. App. 
S12 183 oO. Fe2d 3081971). 

Timely Notice to Employer of Recur- 
rence of Disability. — Where plaintiff con- 
tended that she notified defendant of a recur- 
rence of disability within a year (now two years) 
after receipt of the last payment of compensa- 
tion, but she filed no claim with the Commis- 
sion until after a year (now two years) had 
elapsed, her rights were barred. Lee v. Rose’s 
5-10-25¢ sStores; 205) NvC: 310, 171 SB. 87 
(1933). 

Letter Held Timely. — Letter based on 
change in condition, mailed to the Industrial 
Commission, held timely. Pennington v. Flame 
Refractories, Inc., 53 N.C. App. 584, 281 5.1.20 
463 (1981). 

Additional Notice of Accident as Suffi- 
cient Notice of Claim to Further Benefits. 
— Plaintiff’s act of filing an additional notice of 
accident, I.C. Form 18, claiming that he was 
still experiencing impairments in his lower 
back and right leg as a result of his accident, 
while not specifically alleging any change in 
condition or any permanent injuries, was suffi- 
cient to give the Commission the requisite 
written notice of plaintiff’s claim to further 
benefits. Chisholm v. Diamond Condominium 
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Constr: 'Co.,' 83 N:C. App. 1439348 1S:E2d_ 596 
(1986), cert. denied, 319 N.C. 103, 353 S.E.2d 
106 (1987). 

A Form 18 received prior to final pay- 
ment would be taken as mere completion of the 
paper work required of the employee in connec- 
tion with the filing of the initial claim and 
would not be adequate to signal a further claim 
based on change of condition. In order to 
achieve this purpose, a Form 18 filed prior to 
receipt of final payment would have to contain 
an express request for review based upon 
change of condition. Apple v. Guilford County, 
321 N.C. 98, 361 S.E.2d 588 (1987). 

Filing a Form 18 after receipt of final 
payment may satisfy the requirements of this 
section because receipt of a Form 18 by the 
employer and the carrier after they have made 
what they deem to be final payment may serve 
to notify them that the employee wishes to 
reopen the case. Apple v. Guilford County, 321 
N.C. 98, 361 S.E.2d 588 (1987). 

Employer and insurance carrier are en- 
titled to treat final payment under a Form 
21 agreement as closing the proceeding, 
absent timely notice that an employee seeks 
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further compensation due to change of condi- 
tion. Apple v. Guilford County, 321 N.C. 98, 361 
S.E.2d 588 (1987). 

As to limitation as to minor employees, 
see Lineberry v. Town of Mebane, 219 N.C. 257, 
13 S.E.2d 429 (1941). 

Form 28B Held Without Effect on Previ- 
ously Filed Application for Review. — 
While an Industrial Commission Form 28B 
(“Report of Compensation of Disability”), when 
sent together with the employee’s last compen- 
sation payment, ordinarily closes the employ- 
ee’s case, it has no effect on an application for 
review which has previously been filed with the 
Commission. Apple v. Guilford County, 84 N.C. 
App. 679, 353 S.E.2d 641, rev'd on other 
grounds, 321 N.C. 98, 361 S.E.2d 588 (1987). 

Time Period of Change Required. — 
Where the Industrial Commission found that 
plaintiff was unable to work for a period of 
time, yet there was no finding as to the time 
period during which plaintiff experienced this 
change a remand was needed since the commis- 
sion’s findings were not sufficient to determine 
the rights of the parties. Dinkins v. Federal 
Paper Bd. Co., 120 N.C. App. 192, 461 S.E.2d 
9091995): 


§ 97-47.1. Payment without prejudice; limitations period. 


When the employer has paid compensation without prejudice but timely 
contested liability as provided in G.S. 97-18(d), the right, if any, to further 
indemnity compensation and medical compensation shall terminate two years 
after the employer’s last payment of medical or indemnity compensation, 
whichever last occurs, unless the employee files with the Commission a claim 
for further compensation prior to the expiration of this period. (1993 (Reg. 
Sess., 1994), c. 679, s. 3.5.) 


Editor’s Note. — Subsection (d) of G.S. 
97-18, referred to above, was redesignated as 
subsection (f). 


§ 97-48. Receipts relieving employer; payment to minors; 
when payment of claims to dependents subse- 
quent in right discharges employer. 


(a) Whenever payment of compensation is made to a widow or widower for 
her or his use, or for her or his use and the use of the child or children, the 
written receipt thereof of such widow or widower shall acquit the employer: 
Provided, however, that in order to protect the interests of minors or incom- 
petents the Industrial Commission may at its discretion change the terms of 
any award with respect to whom compensation for the benefit of such minors 
or incompetents shall be paid. 

(b) Whenever payment is made to any person 18 years of age or over, the 
written receipt of such person shall acquit the employer. 

(c) Payment of death benefits by an employer in good faith to a dependent 
subsequent in right to another or other dependents shall protect and discharge 
the employer, unless and until such dependent or dependents prior in right 
shall have given notice of his or their claims. In case the employer is in doubt 
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as to the respective rights of rival claimants, he may apply to the Industrial 
Commission to decide between them. 

(d) A minor employee under the age of 18 years may sign agreements and 
receipts for payments of compensation for temporary total disability, and such 
agreements and receipts executed by such minor shall acquit the employer. 
Where the injury results in a permanent disability and the sum to be paid does 
not exceed five hundred dollars ($500.00) the minor employee may execute 
agreements and sign receipts and such agreements and receipts shall acquit 
the employer; provided, that when deemed necessary the Commission may 
require the signature of a parent or person standing in place of a parent. C929; 
Gnie0rs. 27; 1931), 274, s. 7; 1945, c. 766.) 


CASE NOTES 


Payment in Good Faith Discharges Em- 
ployer. — Payment of award of compensation 
to employee’s mother was in good faith and 
discharged the employer, where investigation 
by employer’s carrier prior to hearing revealed 
that employee’s mother and brother were next 
of kin, and mother and brother testified to the 
same effect at the hearing, and the Commission 
judicially determined that mother was entitled 
to all benefits, notwithstanding the fact that 
thereafter it was discovered that deceased left 
surviving a wife in another county. Green v. 
Briley, 242 N.C. 196, 87 S.E.2d 213 (1955). 

Appointment of Person to Receive Mi- 
nor’s Death Benefits. — A clerk of Superior 


Court may not appoint a “general guardian” for 
a minor if a natural guardian, such as a biolog- 
ical mother, exists; however, a clerk of Superior 
Court may appoint some other person to receive 
death benefits on behalf of minor. Valles de 
Portillo v. D.H. Griffin Wrecking Co., 134 N.C. 
App. paldee pls soi: 2d550591999) oN. CarcApp: 
LEXIS 904 (1999), cert. denied, 351 N.C. 186, 
54 Won 2d tad goo): 

Cited in Lineberry v. Town of Mebane, 219 
N.C. 257, 13 S.E.2d 429 (1941); Hill v. Cahoon, 
952 N.C. 295, 113 S.E.2d 569 (1960); Pratt v. 
Central Upholstery Co., 252 N.C. 716, 115 
S.E.2d 27 (1960); Hogan v. Cone Mills Corp., 
S15uN .Cxl2ie837es. B20: 477 (1985). 


§ 97-49. Benefits of mentally incompetent or minor em- 
ployees under 18 may be paid to a trustee, etc. 


If an injured employee is mentally incompetent or is under 18 years of age 
at the time when any right or privilege accrues to him under this Article, his 


guardian, trustee or committee may in 


or privilege. (1929, c. 120, s. 48.) 


his behalf claim and exercise such right 


CASE NOTES 


Declaration of Common-Law Rule. — 


This section is a mere declaration of the com- 


mon-law rule. Lineberry v. Town of Mebane, 
919 N.C. 257, 13 S.H.2d 429 (1941). 


§ 97-50. Limitation as against minors or mentally incom- 


petent. 


No limitation of time provided in this Article for the giving of notice or 
making claim under this Article shall run against any person who is mentally 
incompetent, or a minor dependent, as long as he has no guardian, trustee, or 


committee. (1929, c. 120, s. 49.) 


CASE NOTES 


Application of Section. — This section is 
applicable only to the mentally incompetent 


and the minor dependent. Lineberry v. Town of 


Mebane, 219 N.C. 257, 13 S.E.2d 429 (1941). 


Minor Not Barred by Failure to Give 
Notice of Claim. — A minor dependent under 
18 years of age and who is without guardian, 
trustee or committee, is not barred during such 
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disability by failure to give notice of claim for 
compensation as required by G.S. 97-22 et seq. 
McGill v. Bison Fast Freight, Inc., 245 N.C. 469, 
96 S.E.2d 438 (1957). 

Evidence Supported Commission’s 
Finding of Competency. — Where there was 
evidence which would support a finding that 
plaintiff was incompetent during the relevant 
period, but there was also evidence which sup- 
ported the commission’s finding of fact that 
plaintiff was not incompetent, including evi- 
dence that plaintiff performed her job, which 
required physical and mental dexterity, in a 
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satisfactory manner, understood her pay scale 
and contested the amount when she thought it 
was too low, the commission’s finding was con- 
clusive. Hand ex rel. Hand v. Fieldcrest Mills, 
Inc., 85 N-C. App. 372, 305°0.E.2d' 14% "cert. 
denied, 320 N.C. 792, 361 S.E.2d 76 (1987). 

Applied in Wray v. Carolina Cotton & 
Woolen Mills Co., 205 N.C. 782, 172 S.E. 487 
(1934). 

Cited in Lineberry v. Town of Mebane, 218 
N.C. 737, 12 S.E.2d 252 (1940); Fox v. Health 
Force, Inc., 143 N.C. App. 501, 547 S.E:2d 83, 
2001 N.C. App. LEXIS 298 (2001). 


§ 97-51. Joint employment; liabilities. 


Whenever an employee, for whose injury or death compensation is payable 
under this Article, shall at the time of the injury be in joint service of two or 
more employers subject to this Article, such employers shall contribute to the 
payment of such compensation in proportion to their wages liability to such 
employee; provided, however, that nothing in this section shall prevent any 
reasonable arrangement between such employers for a different distribution 
as between themselves of the ultimate burden of compensation. (1929, c. 120, 


Se DU!) 


CASE NOTES 


Test for Determining if Lent Employee 
Entered Employment Relationship with 
Special Employer. — Because of the statu- 
tory requirement that the employment be un- 
der an “appointment or contract of hire,” the 
first question which must be answered in de- 
termining whether a lent employee has entered 
into an employment relationship with a special 
employer for Workers’ Compensation Act pur- 
poses is: Did he make a contract of hire with the 
special employer? If this question cannot be 
answered “yes,” the investigation is closed, and 
this must necessarily be so, since the employee 
loses certain rights along with those he gains 
when he strikes up a new employment relation. 
Collins v. James Paul Edwards, Inc., 21 N.C. 
App. 455, 204 S.E.2d 873, cert. denied, 285 N.C. 
589, 206 S.E.2d 862 (1974). 

Lent employee must consent to new re- 
lationship. Collins v. James Paul Edwards, 
Inc.;, 21 N:C. App. 455,. 204 5:1. 2d_ 873. cert. 
denied, 285 N.C. 589, 206 S.E.2d 862 (1974). 

Consent may be implied from the lent 
employee’s acceptance of the special employer’s 
control and direction. But what seems on the 
surface to be such acceptance may actually be 
only a continued obedience of the general em- 
ployer’s commands. Collins v. James Paul Ed- 
wards, Inc., 21 N.C. App. 455, 204 S.E.2d 873, 
cert. denied, 285 N.C. 589, 206 S.E.2d 862 
(1974). 

Basis for Consent Requirement in Lent 
Employee Cases. — The necessity for the lent 
employee’s consent to a new employment rela- 
tion stems from the statutory requirement of 


“contract of hire.” Collins v. James Paul Ed- 
wards, Inc., 21 N.C. App. 455, 204 S.E.2d 873, 
cert. denied, 285 N.C. 589, 206 S.E.2d 862 
(1974). 

The only presumption in lent employee 
cases is the continuance of the general employ- 
ment, which is taken for granted as the begin- 
ning point of any lent employee problem. Col- 
lins v. James Paul Edwards, Inc., 21 N.C. App. 
455, 204 S.E.2d 873, cert. denied, 285 N.C. 589, 
206 S.E.2d 862 (1974). 

To overcome this presumption, it is not 
unreasonable to insist upon a clear demonstra- 
tion that a new temporary employer has been 
substituted for the old, which demonstration 
should include a showing that a contract was 
made between the special employer and the 
employee, proof that the work being done was 
essentially that of the special employer, and 
proof that the special employer assumed the 
right to control the details of the work; failing 
this, the general employer should remain lia- 
ble. Collins v. James Paul Edwards, Inc., 21 
N.C. App. 455, 204 S.E.2d 878, cert. denied, 285 
N.C. 589, 206 S.E.2d 862 (1974). 

Conflict of Interest Is Between Two Em- 
ployers. — What gives the lent employee cases 
their special character is the fact that they 
begin, not with an unknown relation, but with 
an existing employment relation. The conflict of 
interest becomes one not between employer and 
employee (who is assured of recovering from 
someone) but between two employers and their 
insurance carriers. Collins v. James Paul Ed- 
wards, Inc., 21 N.C. App. 455, 204 S.E.2d 878, 
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cert. denied, 285 N.C. 589, 206 S.E.2d 862 
(1974). 

Employment Held Not Joint. — Deceased 
was employed as teacher and coach by the 
defendant school district. The State Board of 
Equalization paid part of his salary as teacher, 
while the school district paid the remainder of 
his salary both for teaching and for coaching. 
Deceased was killed while in performance of his 
duties as coach. It was held that deceased was 
an employee of the defendant school district but 
not of the State Board of Equalization since 
that body had no voice in his election or power 
over his actions. Perdue v. State Bd. of Equal- 
ization, 205 N.C. 730, 172 S.E. 396 (1934). 

Contract Between Owner and Lessee of 
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Truck Not Binding on Employee-Driver. — 
Deceased employee was a truck driver for X, 
who leased the truck to other haulers. While 
hauling goods for a lessee of the truck, and 
under his full control, deceased met his death. 
The lease contract between X and his lessee 
provided that X should carry compensation 
insurance upon the truck driver. It was held 
that this contract could not be binding upon the 
employee-driver, as he was not a party to it. 
Recovery of compensation was allowed against 
lessee for the death of the employee. The court 
left open the question of liability of X to the 
lessee. Roth v. McCord, 232 N.C. 678, 62 S.E.2d 
64 (1950). 


§ 97-52. Occupational disease made compensable; “acci- 
dent” defined. 


Disablement or death of an employee resulting from an occupational disease 
described in G.S. 97-53 shall be treated as the happening of an injury by 
accident within the meaning of the North Carolina Workers’ Compensation Act 
and the procedure and practice and compensation and other benefits provided 
by said act shall apply in all such cases except as hereinafter otherwise 
provided. The word “accident,” as used in the Workers’ Compensation Act, shall 
not be construed to mean a series of events in employment, of a similar or like 
nature, occurring regularly, continuously or at frequent intervals in the course 
of such employment, over extended periods of time, whether such events may 
or may not be attributable to fault of the employer and disease attributable to 
such causes shall be compensable only if culminating in an occupational 
disease mentioned in and compensable under this Article: Provided, however, 
no compensation shall be payable for asbestosis and/or silicosis as hereinafter 
defined if the employee, at the time of entering into the employment of the 
employer by whom compensation would otherwise be payable, falsely repre- 
sented himself in writing as not having previously been disabled or laid off 


because of asbestosis or silicosis. (1935, c. 123; 1979, c. 714, s. 2.) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 

For comment on injury by accident in work- 
ers’ compensation, see 59 N.C.L. Rev. 175 
(1980). 

For note on occupational disease under work- 
ers’ compensation statute, see 16 Wake Forest 
L. Rev. 288 (1980). 

For survey of 1982 law on workers’ compen- 
sation, see 61 N.C.L. Rev. 1243 (1983). 

For discussion of occupational disease com- 
pensation in light of Rutledge v. Tultex Corp./ 
Kings Yarn, 308 N.C. 85, 301 S.E.2d 370 (1983), 
see 62 N.C.L. Rev. 573 (1984). 


For note discussing proof of causation re- 
quirement in occupational disease cases, in 
light of Rutledge v. Tultex Corp./Kings Yarn, 
808 N.C. 85, 301! S:H:2d 359° (1983), see 7 
Campbell L. Rev. 99 (1984). 

For note, “Caulder v. Waverly Mills: Expand- 
ing the Definition of an Occupational Disease 
Under the Last Injurious Exposure Rule,” see 
64 N.C.L. Rev. 1566 (1986). 

For comment, “A Proposal to Reform the 
North Carolina Workers’ Compensation Act to 
Address Mental-Mental Claims,” see 32 Wake 
Forest L. Rev. 193 (1997). 

For comment on the reality of work-related 
stress, see 20 Campbell L. Rev. 321 (1998). 


CASE NOTES 


Editor’s Note. — For additional cases re- 
garding compensability of occupational disease, 
see the case notes under G.S. 97-53. 


Purpose of this Section and § 97-53. — 
Any scheme or plan for the payment of compen- 
sation to disabled employees should include 
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those diseases or abnormal conditions of hu- 
man beings the causative origin of which is 
occupational in nature. To meet this need the 
legislature adopted this section and G.S. 97-53. 
Henry v. A.C. Lawrence Leather Co., 234 N.C. 
126, 66 S.E.2d 693 (1951). 

The purpose of this section and G.S. 97-53 
was to compensate employees for occupational 
disease as defined in the Act. Bowles v. CTS of 
Asheville, Inc., 77 N.C. App. 547, 335 S.E.2d 
502 (1985). 

The purpose of this section is to enable a 
worker to recover for disability caused by occu- 
pational disease under G.S. 97-29. Harrell v. 
Harriet & Henderson Yarns, 314 N.C. 566, 336 
S.E.2d 47 (1985). 

Exclusivity of Rights and Remedies. — 
The rights and remedies of an employee under 
the Workers’ Compensation Act exclude all 
other rights and remedies, and an employee 
bound by the act may not maintain an action at 
common law against the employer and his 
foreman to recover for injuries caused by an 
occupational disease not enumerated in this 
section and G.S. 97-53, even though the disease 
is the result of negligence. Murphy v. American 
Enka Corp., 213 N.C. 218, 195 S.E. 536 (1938). 

Common-Law Action Where Employer 
Has Rejected Act. — If an employee contracts 
an occupational disease while working for an 
employer who has rejected the act, recovery 
may be had in an action at common law upon a 
showing of negligence. Bame v. Palmer Stone 
Works, 232 N.C. 267, 59 $.H.2d 812 (1950). 

Injury by Accident and Occupational 
Disease Distinguished. — An injury by acci- 
dent, as that term is ordinarily understood, is 
distinguished from an occupational disease in 
that the former rises from a definite event, the 
time and place of which can be fixed, while the 
latter develops gradually over a long period of 
time. Henry v. A.C. Lawrence Leather Co., 234 
N.C. 126, 66 S.E.2d 693 (1951). 

When a deputy commissioner stated, after a 
hearing, that she would treat the claimant’s 
claim as one for an occupational disease, the 
employer’s due process rights were not violated 
because an injury resulting from an occupa- 
tional disease was to be treated as the happen- 
ing of an injury by accident and the claimant 
was not required to make an election between a 
theory based on injury by accident or injury by 
occupational disease. Handy v. PPG Indus., 154 
N.C. App. 311, 571.S.E.2d 853, 2002 N.C. App. 
LEXIS 1442 (2002). 

Limitation on meaning of “accident,” 
etc. simply prevents claims for maladies that 
are neither occupational in nature nor arise 
from an event definite in time and place. 
Bowles v. CTS of Asheville, Inc., 77 N.C. App. 
5473380 5.Ee2d 502 (1985). 

An accident must result from an event, and 
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multiple events, or stressors, occurring over a 
period of time, allegedly resulting in an acute 
cardiac incident, do not constitute an “acci- 
dent;” consequently, attorney senior partner 
could not recover workers’s compensation. 
Lovekin v. Lovekin & Ingle, 140 N.C. App. 244, 
535 S.E.2d 610, 2000 N.C. App. LEXIS 1108 
(2000). 

Words “disablement or death” in this sec- 
tion merely describe a condition that must 
occur before recovery may be had under G.S. 
97-29. They do not predicate recovery under 
G.S. 97-31 upon disability. Harrell v. Harriet & 
Henderson Yarns, 314 N.C. 566, 336 S.E.2d 47 
(1985). 

Disability Defined. — Disability is defined 
as incapacity because of injury to earn the 
wages which the employee was receiving at the 
time of injury in the same or any other employ- 
ment; this definition applies to occupational 
diseases. Hilliard v. Apex Cabinet Co., 54 N.C. 
App. 173, 282 S.E.2d 828 (1981), rev’d on other 
grounds, 305 N.C. 593, 290 S.E.2d 682 (1982). 

This Chapter does not guarantee that 
benefits will be paid whenever an employee 
is injured or suffers from an occupational dis- 
ease; it is not designed to be health or accident 
insurance. Hilliard v. Apex Cabinet Co., 54 N.C. 
App. 173, 282 S.E.2d 828 (1981), rev’d on other 
grounds, 305 N.C. 598, 290 S.E.2d 682 (1982). 

When Injury From Occupational Dis- 
ease Is Compensable. — The current version 
of subdivision (13) of G.S. 97-53 applies to all 
claims for disablement in which the disability 
occurs after the effective date of the subdivision 
as amended, 1.e., July 1, 1971, since under this 
section injury resulting from occupational dis- 
ease is compensable only when it leads to 
disablement, and until that time the employee 
has no cause of action and the employer has no 
liability. Wood v. J.P. Stevens & Co., 297 N.C. 
636, 256 S.E.2d 692 (1979). 

Benefits are paid only when, due to occupa- 
tional disease or injury, employee is incapable 
of earning the same wages he earned at the 
time of contracting the disease or receiving the 
injury, at his same job or any other employ- 
ment. Hilliard v. Apex Cabinet Co., 54 N.C. 
App. 178, 282 S.E.2d 828 (1981), rev'd on other 
grounds, 305 N.C. 5938, 290 S.E.2d 682 (1982). 

Disease Must Be Incident to or Result of 
Employment. — An award for an occupational 
disease cannot be sanctioned unless it be shown 
that the disease was incident to or the result of 
the particular employment in which the worker 
was engaged. Duncan v. City of Charlotte, 234 
N.C 786,766 5. 2d'22 (1950) 

If a disease is not a natural result of a 
particular employment, but is produced by 
some extrinsic or independent agency, it is in no 
real sense an occupational disease, and ordi- 
narily may not be imputed to the occupation or 
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employment. Duncan v. City of Charlotte, 234 
N.C. 86, 66 S.E.2d 22 (1951). 

Disability resulting from a disease is com- 
pensable when the disease is aggravated or 
accelerated by causes and conditions character- 
istic of and peculiar to claimant’s employment. 
Robinson v. J.P. Stevens & Co., 57 N.C. App. 
619, 292 S.E.2d 144 (1982). 

If a disease is not disabling apart from 
aggravation by occupational conditions, 
the employer must compensate the employee 
for the entire resulting disability. Robinson v. 
J.P. Stevens & Co., 57 N.C. App. 619, 292 
S.E.2d 144 (1982). 

Other Gradually Developing Conditions 
Not Compensable. — This section precludes 
claims for conditions that develop gradually but 
do not fall into the category of occupational 
disease. Bowles v. CTS of Asheville, Inc., 77 
N.C. App. 547, 335 S.E.2d 502 (1985). 

Showing That Activity Did Not Previ- 
ously Cause Pain Insufficient. — It is insuf- 
ficient as a matter of law to show only that in 
the past a regular activity caused no pain and 
that the same activity now causes pain; there 
must be a specific fortuitous event, rather than 
a gradual build-up of pain, in order to show 
injury by accident. Bowles v. CTS of Asheville, 
Inc., 77 N.C. App. 547, 335 S.E.2d 502 (1985). 

Employees who suffer due to personal 
sensitivities are not entitled to workers’ com- 
pensation benefits, absent a finding that the 
disability is due to an occupational disease. 
Hilliard v. Apex Cabinet Co., 54 N.C. App. 173, 
282 S.E.2d 828 (1981), rev’d on other grounds, 
305 N.C. 593, 290 S.E.2d 682 (1982). 

Employee’s suicide caused by occupa- 
tional disease is compensable under the 
Workers’ Compensation Act. This is so because 
this section makes it clear that the death of an 
employee resulting from an occupational dis- 
ease shall be treated as the happening of an 
injury by accident. Harvey v. Raleigh Police 
Dep’t, 85 N.C. App. 540, 355 S.E.2d 147, cert. 
denied, 320 N.C. 631, 360 S.E.2d 86 (1987). 

Only Diseases Mentioned in § 97-53 Are 
Compensable. — Disablement or death re- 
sulting from any “series of events” in employ- 
ment shall be treated as the happening of an 
injury by accident compensable under the act 
when and only when such series of events 
culminates in one of the occupational diseases 
mentioned in G.S. 97-53. Henry v. A.C. 
Lawrence Leather Co., 234 N.C. 126, 66 S.E.2d 
693 (1951). But see now subdivision (13) of 
§ 97-53. 

Disease Resulting from Accident. — This 
section, providing that only the occupational 
diseases specified in this Article shall be com- 
pensable, relates only to occupational diseases, 
which are those resulting from long and contin- 
ued exposure to risks and conditions inherent 
and usual in the nature of the employment, and 
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does not preclude compensation for a disease 
not inherent in or incident to the nature of the 
employment when it results from an accident 
arising out of and in the course of the employ- 
ment. MacRae v. Unemployment Comp. 
Comm’n, 217 N.C. 769, 9 S.E.2d 595 (1940). See 
also, Blassingame v. Southern Asbestos Co., 
ZAIN 223 c/s oi 2dt4 78.1940): 

Claimant Must Prove Causation. — A 
claimant’s right to compensation for an occupa- 
tional disease under G.S. 97-53(13) and this 
section depends upon proper proof of causation, 
and the burden of proving each and every 
element of compensability is upon the plaintiff. 
Moore v. J.P. Stevens & Co., 47 N.C. App. 744, 
269 S.E.2d 159, cert. denied, 301 N.C. 401, 274 
S.E.2d 226 (1980). 

Claimant must show that diminution in 
earning capacity is due to occupational disease 
or injury; it is not enough merely to show a 
diminution in wages earned subsequent to the 
affliction or injury. Hilliard v. Apex Cabinet Co., 
54 N.C. App. 178, 282 S.E.2d 828 (1981), rev'd 
on other grounds, 305 N.C. 593, 290 S.E.2d 682 
982): 

Disability Need Not Be Shown to Re- 
cover Under § 97-31. — The obvious intent of 
the Legislature in enacting this section was to 
permit and not restrict recovery for occupa- 
tional diseases. This section, therefore, does not 
require that disability be shown as a condition 
to recovery under the schedule for occupational 
disease in G.S. 97-31. Harrell v. Harriet & 
Henderson Yarns, 314 N.C. 566, 336 S.E.2d 47 
(1985). 

Section 97-38 contemplates only one ac- 
cident leading to death when it states “the 
accident.” Death benefits accrue only if death 
occurs within the maximum statutorily set 
time after “the accident.” It would defy legisla- 
tive intent to hold that subsequent changes in 
disability status arising from the same occupa- 
tional disease created new “accidents,” thereby 
renewing the time limit for claiming benefits 
under G.S. 97-38. Joyner v. J.P. Stevens & Co., 
71 N.C. App. 625, 322 S.E.2d 636 (1984). 

Date of “Accident” in Occupational Dis- 
ease Cases. — Where employee died 15 
months after he became totally disabled by 
serum hepatitis, the claim of deceased employ- 
ee’s dependents for death benefits was not 
barred by G.S. 97-38 providing compensation if 
death results from an accident within two years 
or, while total disability continues, within six 
years after the accident, since the date of the 
“accident” in cases involving occupational dis- 
ease is treated as the date on which disable- 
ment occurs and not as the date on which 
employee contracted the disease. Booker v. 
Duke Medical Ctr., 297 N.C. 458, 256 S.E.2d 
189°(1979). 

The date when plaintiff became disabled due 
to byssinosis is deemed to be the date upon 
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which she sustained an injury by accident. 
Taylor v. J.P. Stevens & Co., 300 N.C. 94, 265 
S.E.2d 144 (1980). 

Date on Which Disease “Originates” Is 
Irrelevant. — As it is the event of disability 
which triggers entitlement to compensation 
and not the date of the last injurious exposure, 
the date on which a plaintiff’s occupational 
disease “originated” has no relevance to his 
claim. Taylor v. Cone Mills Corp., 56 N.C. App. 
291, 289 S.E.2d 60, rev’d on other grounds, 306 
N.C. 314, 293 S:E.2d 189 (1982). 

Industrial Commission did not err in 
concluding that plaintiff had not con- 
tracted an occupational disease while em- 
ployed in defendant’s textile mill, where the 
evidence tended to show that plaintiff suffered 
from chronic bronchitis and had evidence of 
mild obstructive lung disease, aggravated by 
exposure to cotton dust, but such infirmities 
would not interfere with any work except the 
most strenuous kind, so that plaintiff therefore 
did not suffer any disablement which would 
entitle him to compensation. Mills v. J.P. 
Stevens & Co., 53 N.C. App. 341, 280 S.E.2d 
802, cert. denied, 304 N.C. 196, 285 S.E.2d 100 
(1981). 

Degenerative disc condition which is not 
shown to be “characteristic of and peculiar to” 
plaintiff’s employment is not an occupational 
disease, and there can be no compensation 
without a connection between the disease and 
the employment. Griffitts v. Thomasville Furn. 
Co., 65 N.C. App. 369, 309 S.H.2d 277 (1983), 
cert. denied, 310 N.C. 477, 312 S.K.2d 884 
(1984). 

Chronic Obstructive Pulmonary Dis- 
ease. — An employee who suffers from chronic 
obstructive pulmonary disease is entitled to 
findings of fact and conclusions of law that said 
disease is an occupational disease pursuant to 
G.S. 97-53(18) if it is shown by competent 
evidence that occupational exposure to a haz- 
ard known to cause the disease, such as cotton 
dust, significantly contributed to the causation 
or development of the disease. Swink v. Cone 
Mills, Inc., 65 N.C. App. 397, 309 S.E.2d 271 
(1983). 

Byssinosis is an occupational disease under 
G.S. 97-53(13) and is compensable under this 
section. Donnell v. Cone Mills Corp., 60 N.C. 
App. 338, 299 S.E.2d 436, cert. denied, 308 N.C. 
190, 302 S.E.2d 243 (1983). 

Byssinosis, as a component of chronic ob- 
structive pulmonary disease, is a compensable 
occupational disease. Peoples v. Cone Mills 
Corp., 69 N.C. App. 263, 317 S.E.2d 120, mod- 
ified on other grounds, 316 N.C. 426, 342 S.E.2d 
798 (1986). 

Special Provisions Relating to Asbesto- 
sis and Silicosis. — When the special provi- 
sions of the occupational disease amendment 
relating to asbestosis and silicosis were read in 
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their entirety, it was apparent that they were 
designed to effect these objects: (1) to prevent 
the employment of unaffected persons pecu- 
liarly susceptible to asbestosis or silicosis in 
industries with dust hazards; (2) to secure 
compensation to those workers affected with 
asbestosis or silicosis, whose principal need is 
compensation; and (3) to provide compulsory 
changes of occupations for those workers af- 
fected by asbestosis or silicosis, whose primary 
need is removal to employments without dust 
hazards. Young v. Whitehall Co., 229 N.C. 360, 
49 S.E.2d 797 (1948). 

The clear intent of G.S. 97-61.6 to provide 
compensation for death occurring within 350 
weeks from the date of last exposure to silicosis 
if the employee was at the time of death receiv- 
ing compensation for disablement due to silico- 
sis, even though the death does not result from 
silicosis, must be given effect notwithstanding 
subdivisions (6) and (10) of G.S. 97-2 and this 
section, since the specific provisions relating to 
silicosis, which were enacted because of the 
peculiar course of the disease, must be con- 
strued as an exception to the general tenor of 
the Workers’ Compensation Act to provide com- 
pensation for death only if it results from an 
accident arising out of and in the course of the 
employment. Davis v. North Carolina Granite 
Corp., 259 N.C. 672, 131 S.E.2d 335 (1963). 

Remand for Findings as to Capacity for 
Other Employment. — Where the Commis- 
sion found that plaintiff had chronic obstruc- 
tive pulmonary disease caused in part by her 
exposure to respirable cotton dust during her 
employment, but that her impairment was not 
sufficient to render plaintiff incapable of per- 
forming types of employment which did not 
require very strenuous activity or exposure to 
cotton dust, but the Commission’s findings did 
not address evidence that due to plaintiff’s 
education, age and experience she was proba- 
bly not capable of earning wages in any employ- 
ment which did not require substantial physi- 
cal exertion, the case would be remanded for 
appropriate findings and conclusions of plain- 
tiff’s capacity to earn wages in employment for 
which she might be qualified. Webb v. Pauline 
Knitting Indus., 78 N.C. App. 184, 336 S.E.2d 
645 (1985); 

Effect of Retirement. — Because disability 
measures an employee's present ability to earn 
wages, and is unrelated to a decision to with- 
draw from the labor force by retirement, the 
Commission may not deny disability benefits 
because the claimant retired, where there is 
evidence of diminished earning capacity caused 
by an occupational disease. Heffner v. Cone 
Mills Corp., 83 N.C. App. 84, 349 S.E.2d 70 
(1986). 

Report Under § 97-92(a). — Section 97- 
92(a) requires an employer to report any injury 
by accident if it keeps the employee from work 
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for more than one day. Presumably this would 
include notice of an occupational disease which 
is considered an injury by accident. Knight v. 
Cannon Mills Co., 82 N.C. App. 453, 347 S.E.2d 
832, cert. denied, 318 N.C. 507, 349 S.E.2d 861 
(1986). 

A claimant’s post-injury earning capac- 
ity is the determinative factor in assessing 
disability. Tyndall v. Walter Kidde Co., 102 N.C. 
App. 726, 403 S.E.2d 548, cert. denied, 329 N.C. 
aoe? oH. 2d doe (1991). 

Burden on Claimant to Prove Unsuit- 
ability Due to Peculiar Characteristics. — 
The burden of proof rests upon the claimant to 
prove the existence of his disability and its 
extent, and relevant to these issues is evidence 
that the claimant may be unsuited for particu- 
lar employment due to characteristics peculiar 
to him. Tyndall v. Walter Kidde Co., 102 N.C. 
App. 726, 403 S.E.2d 548, cert. denied, 329 N.C. 
505,407 5.1.2d 553 (1991). 

Applied in Willingham v. Bryan Rock & 
Sand Co., 240 N.C. 281, 82 S.E.2d 68 (1954); 
Clark v. Burlington Indus., 49 N.C. App. 269, 
271 S.E.2d 101 (1980); Hansel v. Sherman 
Textiles, 304 N.C. 44, 283 .S.E.2d 101 (1981); 
Harrell v. Harriet & Henderson Yarns, 56 N.C. 
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App. 697, 289 S.E.2d 846 (1982); Grant v. 
Burlington Indus., Inc., 77 N.C. App. 241, 335 
S.E.2d 327 (1985); Hatcher v. Daniel Int'l Corp., 
153 N.C. App. 776, 571 S.E.2d 20, 2002 N.C. 
App. LEXIS 1261 (2002). 

Cited in Edwards v. Piedmont Pub. Co., 227 
N.C. 184, 41 S.E.2d 592 (1947); Henry v. A.C. 
Lawrence Leather Co., 231 N.C. 477, 57 S.E.2d 
760 (1950); Midkiff v. North Carolina Granite 
Corps) 235 N:C.91495 693Sin2de 166) (1952): 
Hensley v. Farmers Fed’n Coop., 246 N.C. 274, 
98 S.E.2d 289 (1957); Wood v. J.P. Stevens & 
Co., 36 N.C. App. 456, 245 S.E.2d 82 (1978); 
Sebastian v. Mona Watkins Hair Styling, 40 
N.C. App. 30, 251 S.E.2d 872 (1979); Taylor v. 
J.P. Stevens & Co., 300 N.C. 94, 265 S.E.2d 144 
(1980); Morrison v. Burlington Indus., 47 N.C. 
App. 50, 266 S.E.2d 741 (1980); Hundley v. 
Fieldcrest Mills, 58 N.C. App. 184, 292 S.E.2d 
766 (1982); West v. Bladenboro Cotton Mills, 
Inc., 62 N.C. App. 267, 302 S.E.2d 645 (1983); 
Rutledge v. Tultex Corp./Kings Yarn, 308 N.C. 
85, 301 S.E.2d 359 (1983); Peoples v. Cone Mills 
Corp., 316 N.C. 426, 342 S.E.2d 798 (1986); 
McAllister v. Cone Mills Corp., 88 N.C. App. 
577, 364 S.E.2d 186 (1988); Church v. Baxter 
Travenol Labs., Inc., 104 N.C. App. 411, 409 
S.E.2d 715 (1991). 


§ 97-53. (See editor’s note on condition precedent) Occu- 
pational diseases enumerated; when due to 
exposure to chemicals. 


The following diseases and conditions only shall be deemed to be occupa- 
tional diseases within the meaning of this Article: 


(1) Anthrax. 

(2) Arsenic poisoning. 

(3) Brass poisoning. 

(4) Zine poisoning. 

(5) Manganese poisoning. 


(6) Lead poisoning. Provided the employee shall have been exposed to the 
hazard of lead poisoning for at least 30 days in the preceding 12 
months’ period; and, provided further, only the employer in whose 
employment such employee was last injuriously exposed shall be 


liable. 
(7) Mercury poisoning. 
(8) Phosphorus poisoning. 


(9) Poisoning by carbon bisulphide, menthanol, naphtha or volatile halo- 


genated hydrocarbons. 
(10) Chrome ulceration. 
(11) Compressed-air illness. 


(12) Poisoning by benzol, or by nitro and amido derivatives of benzol 
(dinitrolbenzol, anilin, and others). 

(13) Any disease, other than hearing loss covered in another subdivision 
of this section, which is proven to be due to causes and conditions 
which are characteristic of and peculiar to a particular trade, occupa- 
tion or employment, but excluding all ordinary diseases of life to 
which the general public is equally exposed outside of the employ- 


ment. 
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(14) 


(15) 


(16) 
(17) 
(18) 
(19) 
(20) 
(21) 
G22) 
(23) 
(24) 
(25) 
(26) 
(27) 
(28) 
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Epitheliomatous cancer or ulceration of the skin or of the corneal 
surface of the eye due to tar, pitch, bitumen, mineral oil, or paraffin, 
or any compound, product, or residue of any of these substances. 

Radium poisoning or disability or death due to radioactive properties 

of substances or to roentgen rays, X rays or exposure to any other 

source of radiation; provided, however, that the disease under this 
subdivision shall be deemed to have occurred on the date that 
disability or death shall occur by reason of such disease. 

Blisters due to use of tools or appliances in the employment. 

Bursitis due to intermittent pressure in the employment. 

Miner’s nystagmus. 

Bone felon due to constant or intermittent pressure in employment. 

Synovitis, caused by trauma in employment. 

Tenosynovitis, caused by trauma in employment. 

Carbon monoxide poisoning. 

Poisoning by sulphuric, hydrochloric or hydrofluoric acid. 

Asbestosis. 

Silicosis. 

Psittacosis. 

Undulant fever. 

Loss of hearing caused by harmful noise in the employment. The 

following rules shall be applicable in determining eligibility for 

compensation and the period during which compensation shall be 
payable: 

a. The term “harmful noise” means sound in employment capable of 
producing occupational loss of hearing as hereinafter defined. 
Sound of an intensity of less than 90 decibels, A scale, shall be 
deemed incapable of producing occupational loss of hearing as 
defined in this section. 

b. “Occupational loss of hearing” shall mean a permanent sensorineu- 
ral loss of hearing in both ears caused by prolonged exposure to 
harmful noise in employment. Except in instances of preexisting 
loss of hearing due to disease, trauma, or congenital deafness in 
one ear, no compensation shall be payable under this subdivision 
unless prolonged exposure to harmful noise in employment has 
caused loss of hearing in both ears as hereinafter provided. 

c. No compensation benefits shall be payable for temporary total or 
temporary partial disability under this subdivision and there 
shall be no award for tinnitus or a psychogenic hearing loss. 

d. An employer shall become liable for the entire occupational hear- 
ing loss to which his employment has contributed, but if previous 
deafness is established by a hearing test or other competent 
evidence, whether or not the employee was exposed to harmful 
noise within six months preceding such test, the employer shall 
not be liable for previous loss so established, nor shall he be liable 
for any loss for which compensation has previously been paid or 
awarded and the employer shall be liable only for the difference 
between the percent of occupational hearing loss determined as of 
the date of disability as herein defined and the percentage of loss 
established by the preemployment and audiometric examination 
excluding, in any event, hearing losses arising from nonoccupa- 
tional causes. 

e. In the evaluation of occupational hearing loss, only the hearing 
levels at the frequencies of 500, 1,000, 2,000, and 3,000 cycles per 
second shall be considered. Hearing losses for frequencies below 
500 and above 3,000 cycles per second are not to be considered as 
constituting compensable hearing disability. 


274 


$97-53 ART. 1. WORKERS’ COMPENSATION ACT $97-53 


f. The employer liable for the compensation in this section shall be 
the employer in whose employment the employee was last ex- 
posed to harmful noise in North Carolina during a period of 90 
working days or parts thereof, and an exposure during a period of 
less than 90 working days or parts thereof shall be held not to be 
an injurious exposure; provided, however, that in the event an 
insurance carrier has been on the risk for a period of time during 
which an employee has been injuriously exposed to harmful noise, 
and if after insurance carrier goes off the risk said employee has 
been further exposed to harmful noise, although not exposed for 
90 working days or parts thereof so as to constitute an injurious 
exposure, such carrier shall, nevertheless, be liable. 

g. The percentage of hearing loss shall be calculated as the average, 
in decibels, of the thresholds of hearing for the frequencies of 500, 
1,000, 2,000, and 3,000 cycles per second. Pure tone air conduc- 
tion audiometric instruments, properly calibrated according to 
accepted national standards such as American Standards Associ- 
ation, Inc., (ASA), International Standards Organization (ISO), 
or American National Standards Institute, Inc., (ANSI), shall be 
used for measuring hearing loss. If more than one audiogram is 
taken, the audiogram having the lowest threshold will be used to 
calculate occupational hearing loss. lf the losses of hearing 
average 15 decibels (26 db if ANSI or ISO) or less in the four 
frequencies, such losses of hearing shall not constitute any 
compensable hearing disability. If the losses of hearing average 
82 decibels (93 db if ANSI or ISO) or more in the four frequencies, 
then the same shall constitute and be total or one hundred 
percent (100%) compensable hearing loss. In measuring hearing 
impairment, the lowest measured losses in each of the four 
frequencies shall be added together and divided by four to 
determine the average decibel loss. For each decibel of loss 
exceeding 15 decibels (26 db if ANSI or ISO) an allowance of one 
and one-half percent (112%) shall be made up to the maximum of 
one hundred percent (100%) which is reached at 82 decibels (93 
db if ANSI or ISO). In determining the binaural percentage of 
loss, the percentage of impairment in the better ear shall be 
multiplied by five. The resulting figure shall be added to the 
percentage of impairment in the poorer ear, and the sum of the 
two divided by six. The final percentage shall represent the 
binaural hearing impairment. 

h. There shall be payable for total occupational loss of hearing in both 
ears 150 weeks of compensation, and for partial occupational loss 
of hearing in both ears such proportion of these periods of 
payment as such partial loss bears to total loss. 

i. No claim for compensation for occupational hearing loss shall be 
filed until after six months have elapsed since exposure to 
harmful noise with the last employer. The last day of such 
exposure shall be the date of disability. The regular use of 
employer-provided protective devices capable of preventing loss of 
hearing from the particular harmful noise where the employee 
works shall constitute removal from exposure to such particular 
harmful noise. 

j. No consideration shall be given to the question of whether or not 
the ability of an employee to understand speech is improved by 
the use of a hearing aid. The North Carolina Industrial Commis- 
sion may order the employer to provide the employee with an 
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original hearing aid if it will materially improve the employee’s 


ability to hear. 


k. No compensation benefits shall be payable for the loss of hearing 
caused by harmful noise after October 1, 1971, if employee fails to 
regularly utilize employer-provided protection device or devices, 
capable of preventing loss of hearing from the particular harmful 
noise where the employee works. 

(29) (See editor’s note on condition precedent) Infection with small- 
pox, infection with vaccinia, or any adverse medical reaction when the 
infection or adverse reaction is due to the employee receiving in 
employment vaccination against smallpox incident to the Administra- 
tion of Smallpox Countermeasures by Health Professionals, section 
304 of the Homeland Security Act, Pub. L. No. 107-296 (Nov. 25, 2002) 
(to be codified at 42 U.S.C. § 233(p)), or when the infection or adverse 
medical reaction is due to the employee being exposed to another 
employee vaccinated as described in this subdivision. 

Occupational diseases caused by chemicals shall be deemed to be due to 
exposure of an employee to the chemicals herein mentioned only when as a 
part of the employment such employee is exposed to such chemicals in such 
form and quantity, and used with such frequency as to cause the occupational 
disease mentioned in connection with such chemicals. (1935, c. 123; 1949, c. 
1078° 1953,7c; 1112; 1955.6 102678. 10,1957 C215 96s 70165. Choo ml sem 
965; 197 1vevo47,s. lec. J1L0S ss al 1975, C760; coal, 2, LOD er Swe, eee 
(0; WO ey AL BB AI bee TO avec KOM ACO P eal ohe etch oe) 


Condition Precedent to Recovery Under 
this Act. — Session Laws 2003-169, s. 7, pro- 
vides: “In the event that federal regulatory or 
statutory provisions providing compensation 
and benefits to persons for infection with small- 
pox, infection with vaccinia, or any adverse 
medical reaction incident to the Administration 
of Smallpox Countermeasures by Health Pro- 
fessionals, section 304 of the Homeland Secu- 
rity Act, Pub. L. No. 107-296 (Nov. 25, 2002) (to 
be codified at 42 U.S.C. § 233(p)) are adopted, a 
condition precedent to recovery under this act 
shall be that the person claiming compensation 
and benefits under this act shall first seek 
compensation and benefits under the federal 
provisions, with those provisions constituting 
primary coverage and the person then being 
entitled to compensation and benefits under 
this act not exceeding a total recovery under 
the federal provisions and this act equal to the 
amount available under the applicable provi- 
sions of this act.” 

Editor’s Note. — Session Laws 2003-169, s. 
8, is a severability clause. 

Session Laws 2003-169, s. 9, provides that 
the amendment to this section by s. 2 of the act 
is effective June 12, 2003, and applicable to 
claims arising from infection or adverse medi- 
cal reactions related to smallpox vaccinations 
incident to the Administration of Smallpox 
Countermeasures by Health Professionals, sec- 
tion 304 of the Homeland Security Act, Pub. L. 
No. 107-296 (Nov. 25, 2002)(to be codified at 42 
U.S.C. § 233(p)) whether the infection or ad- 
verse medical reactions occurred before, on, or 
after June 12, 2003. 


Legal Periodicals. — For brief comment on 
the 1949 amendment, see 27 N.C.L. Rev. 495 
(1949). 

For comment discussing workers’ compensa- 
tion and infectious disease in the context of 
Booker v. Duke Medical Center, 32 N.C. App. 
185,231 S-E.2d 187, (1977), see 9 N:C.Cent 
L.J. 124 (1977). 

For survey of 1979 administrative law, see 58 
N.C.L. Rev. 1185 (1980). 

For note on occupational disease under work- 
ers’ compensation statute, see 16 Wake Forest 
L. Rev. 288 (1980). 

For survey of 1980 administrative law, see 59 
N.C.L. Rev. 1032 (1981). 

For comment on Morrison v. Burlington In- 
dus., 304 N.C. 1, 282 S.E.2d 458 (1981), see 4 
Campbell L. Rev. 107 (1981). 

For note on Morrison v. Burlington Indus., 
304 N.C. 1, 282 S.E.2d 458 (1981), see 18 Wake 
Forest L. Rev. 801 (1982). 

For survey of 1982 law on workers’ compen- 
sation, see 61 N.C.L. Rev. 1243 (1983). 

For comment discussing dual causation of 
occupational disease in light of Rutledge v. 
Tultex Corp., 308 N.C. 85, 301 S.E.2d 359 
(1983), see 19 Wake Forest L. Rev. 1137 (1983). 

For discussion of occupational disease com- 
pensation in light of Rutledge v. Tultex Corp./ 
Kings Yarn, 308 N.C. 85, 301 S.E.2d 370 (1983), 
see 62 N.C.L. Rev. 573 (1984). 

For note discussing proof of causation re- 
quirement in occupational disease cases, in 
light of Rutledge v. Tultex Corp./Kings Yarn, 
308 N.C. 85, 301 S.E.2d 359 (1983), see 7 


276 


§97-53 


Campbell L. Rev. 99 (1984). 

For note, “Caulder v. Waverly Mills: Expand- 
ing the Definition of an Occupational Disease 
Under the Last Injurious Exposure Rule,” see 
64 N.C.L. Rev. 1566 (1986). 

For comment, “A Proposal to Reform the 


CASE 


I. In General. 

II. Subdivision (13). 
III. Particular Diseases. 
IV. Hearing Loss. 


I. IN GENERAL. 


Editor’s Note. — For additional cases re- 
garding compensability of occupational disease, 
see the case notes under G.S. 97-52. 

1949 Amendment Held Unconstitu- 
tional. — Former subdivision (26), which was 
added to this section by Session Laws 1949, c. 
1078, and which purported to make certain 
forms of heart disease compensable occupa- 
tional diseases when suffered by firemen, was 
unconstitutional, since it sought to confer upon 
firemen a special privilege not accorded to other 
municipal employees, nor to employees in pri- 
vate industry, and created for firemen substan- 
tial financial benefits, to be paid from the public 
treasury under the guise of workers’ compensa- 
tion benefits, without establishing an occupa- 
tional disease as the usual incident or result of 
the particular employment. Duncan v. City of 
Charlotte, 234 N.C. 86, 66 S.E.2d 22 (1951), 
commented on in 30 N.C.L. Rev. 98 (1951). See 
also Davis v. City of Winston-Salem, 234 N.C. 
95, 66 S.E.2d 28 (1951). 

Legislative Intent. — The clear intent of 
the General Assembly in enacting the current 
version of this section was to bring North 
Carolina in line with the vast majority of states 
by providing comprehensive coverage for occu- 
pational diseases. Booker v. Duke Medical Ctr., 
297 N.C. 458, 256. 8.E.2d 189 (1979). 

The purpose of G.S. 97-52 and this section 
was to compensate employees for occupational 
disease as defined in the Act. Bowles v. CTS of 
Asheville, Inc., 77 N.C. App. 547, 3385 S.H.2d 


502 (1985). 
Technical Words to Be Accorded Their 
Technical Connotations. — In designating 


those diseases and conditions which are to be 
deemed occupational in origin and compensable 
under the act, the legislature, for the most part, 
used technical terms. Anthrax, bursitis, asbes- 
tosis, silicosis, nystagmus, synovitis, tenosyno- 
vitis are technical words. In construing the act, 
the court must accord them their technical 
connotations. Henry v. A.C. Lawrence Leather 
@o,..264N.C., 126,66 S.E;2d'693 (1951). 
Common-Law Actions Excluded as to 
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North Carolina Workers’ Compensation Act to 
Address Mental-Mental Claims,” see 32 Wake 
Forest L. Rev. 193 (1997). 

For comment on the reality of work-related 
stress, see 20 Campbell L. Rev. 321 (1998). 


NOTES 


Certain Occupational Diseases. — In deal- 
ing with certain unscheduled occupational dis- 
eases, the Supreme Court has held common- 
law actions to be excluded by the act; but in 
these cases the condition admittedly and alleg- 
edly arose out of the employment. Barber v. 
Minges, 223 N.C. 213, 25 8.E.2d 837 (1943). 

But Employee May Bring Common-Law 
Action Against Employer Who Has Re- 
jected Act. — Where silicosis is contracted by 
an employee whose employer has rejected the 
act, the employee may recover in an action at 
common law upon a showing of negligence, but 
the doctrine of res ipsa loquitur is not applica- 
ble. Bame v. Palmer Stone Works, 232 N.C. 267, 
Dos. He2d18.1 28950): 

Effect of Last Sentence. — The last sen- 
tence of this section is intended to limit com- 
pensable diseases to those that are actually 
caused by on-the-job exposure to hazardous 
substances, rather than to limit the number of 
diseases that are compensable. McAllister v. 
Cone Mills Corp., 88 N.C. App. 577, 364 S.E.2d 
186 (1988). 

“Occupational Disease” Defined. — The 
legislature, in listing those diseases which are 
to be deemed occupational in character, was 
fully aware of the meaning of the term “occu- 
pational disease.” Indeed, it in effect defined 
the term in G.S. 97-52 as a diseased condition 
caused by a series of events, of a similar or like 
nature, occurring regularly or at frequent in- 
tervals over an extended period of time, in 
employment. The term has likewise been de- 
fined as a diseased condition arising gradually 
from the character of the employee’s work. 
These are the accepted definitions of the term. 
Henry v. A.C. Lawrence Leather Co., 234 N.C. 
126, 66'S. E.2d\693, (1951). 

A disease, contracted in the usual and ordi- 
nary course of events, which from the common 
experience of humanity is known to be inciden- 
tal to a particular employment, is an occupa- 
tional disease. Morrow v. Memorial Mission 
Hosp., 21 N.C. App. 299, 204 S.E.2d 543 (1974). 

An “occupational disease” suffered by a ser- 
vant or an employee, if it means anything as 
distinguished from a disease caused or super- 
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induced by an actionable wrong or injury, is 
neither more nor less than a disease which is 
the usual incident or result of the particular 
employment in which the worker is engaged, as 
distinguished from one which is caused or 
brought about by the employer’s failure in his 
duty to furnish him a safe place to work. 
Morrow v. Memorial Mission Hosp., 21 N.C. 
App. 299, 204 $.E.2d 543 (1974). 

There was no evidence that the employee’s 
nervous breakdown was (1) characteristic of 
and peculiar to the employee’s employment; (2) 
not an ordinary disease to which the public was 
exposed; or (3) that there was a causal connec- 
tion between the disease and the employee’s 
employment; thus, the industrial commission 
properly denied the employee’s workers’ com- 
pensation claim. Pitillo v. N.C. Dep’t of Envtl. 
Health & Natural Res., 151 N.C. App. 641, 566 
S.E.2d 807, 2002 N.C. App. LEXIS 882 (2002). 

When Illness Is Compensable. — An ill- 
ness is compensable under this _ section, 
whether mentioned specifically in the statute 
or falling within the general definition in sub- 
division (13) of this section, only if it also comes 
within well understood definitions of the term 
“occupational diseases.” Booker v. Duke Medi- 
cal Ctr, 297 N:C. 458,256 S.Ei2d 189 (1979): 

Only those occupational diseases specif- 
ically designated are compensable under 
the act. Henry v. A.C. Lawrence Leather Co., 
231 N.C. 477, 57 S.E.2d 760 (1950), decided 
prior to the first 1971 amendment which re- 
wrote subdivision (13). 

Only those diseases and conditions enumer- 
ated in this section are occupational diseases 
within the meaning of the act. McAllister v. 
Cone Mills Corp., 88 N.C. App. 577, 364 S.E.2d 
186 (1988). 

Unless Due to Specified Causes and Con- 
ditions. — The clear language of this section 
provides that for any disease other than those 
specifically named to be deemed an “occupa- 
tional disease,” it must be proven to be due to 
causes and conditions as specified in the sec- 
tion. Hansel v. Sherman Textiles, 304 N.C. 44, 
283 S.E.2d 101 (1981). 

Or Aggravated or Accelerated by Condi- 
tions Peculiar to Employment. — Disability 
resulting from a disease is compensable when 
the disease is aggravated or accelerated by 
causes and conditions characteristic of and pe- 
culiar to claimant’s employment. Robinson v. 
J.P. Stevens & Co., 57 N.C. App. 619, 292 
S.E.2d 144 (1982). 

If a disease is not disabling apart from aggra- 
vation by occupational conditions, the employer 
must compensate the employee for the entire 
resulting disability. Robinson v. J.P. Stevens & 
Co., 57 N.C. App. 619, 292 S.E.2d 144 (1982). 

Disability caused by, or death resulting from, 
a disease is compensable only when the disease 
is an occupational disease, or is aggravated or 
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accelerated by causes and conditions character- 
istic of and peculiar to the claimant’s employ- 
ment. Goodman v. Cone Mills Corp., 75 N.C. 
App. 493, 331 S.E.2d 261 (1985). 

Circumstances Showing Connection Be- 
tween Disease and Occupation. — In the 
case of occupational diseases, proof of a causal 
connection between the disease and the em- 
ployee’s occupation must of necessity be based 
on circumstantial evidence. Among the circum- 
stances which may be considered are the fol- 
lowing: (1) The extent of exposure to the disease 
or disease-causing agents during employment; 
(2) the extent of exposure outside employment; 
and (3) absence of the disease prior to the 
work-related exposure, as shown by the em- 
ployee’s medical history. Booker v. Duke Medi- 
cal Ctr) 297 N (C.458" 256) Si 2d) roo) 
Hansel v. Sherman Textiles, 49 N.C. App. 1, 270 
S.E.2d 585 (1980), rev’d on other grounds, 304 
N.C. 44, 283 S.E.2d 101 (1981). 

Qualifying Disease Is Compensable 
Even if It Is Also an “Injury by Accident”. 
— If an employee contracts an infectious dis- 
ease as a result of his employment and it falls 
within either the schedule of diseases set out in 
the statute or the general definition of “occupa- 
tional disease” in subdivision (13), it should be 
treated as a compensable event regardless of 
the fact that it might also qualify as an “injury 
by accident” under G.S. 97-2(6). Booker v. Duke 
Medical Ctr., 297 N.C. 458, 256 S.E.2d 189 
(1979). 

Denial of compensation may be predi- 
cated upon failure of claimant to prove 
any element of compensability under this sec- 
tion. Hansel v. Sherman Textiles, 304 N.C. 44, 
283'S.E.2d10i A981): 

Expert Testimony. — Conflicting expert 
testimony on the question of whether the de- 
ceased employee died as a result of an occupa- 
tional disease, caused by exposure to benzol 
poisoning, arising out of and in the course of his 
employment, was sufficient to sustain the Com- 
mission’s award of compensation to the employ- 
ee’s dependent. Tindall v. American Furn. Co., 
216 N.C. 306, 4 S.E.2d 894 (1939). 

While the construction of a statute is ulti- 
mately a question of law for the courts, expert 
opinion testimony as to the meaning of techni- 
cal terms used in a statute is clearly competent. 
Expert testimony may be received as an aid to 
proper interpretation if the statute or rule uses 
technical terms which are not generally under- 
stood or is ambiguous or indefinite. Taylor v. 
Cone Mills Corp., 306 N.C. 314, 293 S.E.2d 189 
(1982). 

Duty of Commission. — In determining 
whether a given illness falls within a definition 
set out in this section, it is the duty of the 
Commission to consider all of the competent 
evidence, make definitive findings, draw its 
conclusions of law from these findings, and 
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enter the appropriate award. Harrell v. J.P. 
Stevens Co. 45.N:C.cApp: 197; 262'°S.E:2d 
830, cert. denied, 300 N.C. 196, 269 S.E.2d 623 
(1980). 

Appellate Review Limited. — Review of 
Industrial Commission decisions is limited to a 
determination of whether there was competent 
evidence before the Commission to support its 
findings and whether such findings support its 
legal conclusions; the Court of Appeals cannot 
substitute its judgment for that of the Commis- 
sion. Findings of fact, when supported by com- 
petent evidence, are conclusive on appeal. Keel 
v. H & V, Inc., 107 N.C. App. 586, 421 $.E.2d 
ao2(19972). 

Evaluation of Evidence. — In making its 
findings, the Commission’s function is to weigh 
and evaluate the entire evidence and determine 
as best it can where the truth lies. Harrell v. 
oP, Stevens & Co., 45.N.C. App. 197, 262 
S.E.2d 830, cert. denied, 300 N.C. 196, 269 
S.E.2d 623 (1980). 

Proof of Inability to Earn. — Plaintiffs 
may prove they were incapable after injury of 
earning the same wages they had earned before 
injury in any other employment in one of four 
ways: (1) the production of medical evidence 
that they are physically or mentally, as conse- 
quence of the work related injury, incapable of 
work in any employment; (2) the production of 
evidence that they are capable of some work, 
but have, after a reasonable effort been unsuc- 
cessful in their effort to obtain employment; (3) 
the production of evidence that they are capa- 
ble of some work but that it would be futile 
because of preexisting conditions, i.e., age, in- 
experience, or lack of education, to seek other 
employment; or (4) the production of evidence 
that they have obtained other employment at a 
wage less than that earned prior to the injury. 
Grantham v. R.G. Barry Corp., 115 N.C. App. 
293, 444 S.E.2d 659 (1994). 

Award for Total Disability Not Autho- 
rized Where 40 to 50 Percent Not Occupa- 
tional in Origin. — The Industrial Commis- 
sion does not have authority to award 
compensation for total disability when 40 to 50 
percent of claimant’s disablement is not occu- 
pational in origin and was not aggravated or 
accelerated by any occupational disease. Mor- 
rison v. Burlington Indus., 304 N.C. 1, 282 
S.E.2d 458 (1981). 

Award for Partial Disability Upheld. — 
Where evidence supported the Industrial Com- 
mission’s conclusion that claimant was totally 
disabled and that 55 percent of her disability 
was due to an occupational disease and 45 
percent of her disability was due to other phys- 
ical infirmities, it was not error for the Com- 
mission to award claimant compensation for a 
55 percent partial disability rather than for 
total disability. Morrison v. Burlington Indus., 
304 N.C. 1, 282 S.H.2d 458 (1981). 
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Finding of Total Disability Proper. — 
Evidence that plaintiff, age 58, had a fifth grade 
education and had no training to do any work 
other than textile work; that prior to his em- 
ployment in textile mills, plaintiff had no lung 
disease or breathing difficulties; that during his 
employment he developed respiratory prob- 
lems; that plaintiff was diagnosed as having 
byssinosis; and that he was 50 percent to 70 
percent disabled and was totally disabled to 
perform his former textile employment was 
evidence supporting the Commission’s findings 
and conclusion that plaintiff was totally dis- 
abled due to an occupational disease. Anderson 
v. A.M. Smyre Mfg. Co., 54 N.C. App. 337, 283 
S.H.2d 433 (1981). 

Applied in Clark v. Burlington Indus., 49 
N.C. App. 269, 271 S.E.2d 101 (1980); May v. 
Shuford Mills, Inc., 64 N.C. App. 276, 307 
S.E.2d 372 (1983); Caulder v. Waverly Mills, 67 
N.C. App. 739, 314 S.E.2d 4 (1984); Foster v. 
Carolina Marble & Tile Co., 182 N.C. App. 505, 
Olas 2d oe 1999" N.C. App. LEXIS s202 
(1999), cert. denied, 350 N.C. 830, 537 S.E.2d 
B2201999)" 

Cited in Johnson v. Erwin Cotton Mills Co., 
232 N.C. 321, 59 S.H.2d 828 (1950); Autrey v. 
Victor Mica Co., 234 N.C. 400, 67 S.E.2d 383 
(1951); Morrison v. Burlington Indus., 47 N.C. 
App. 50, 266 S.E.2d 741 (1980); Goodman v. 
Linn-Corriher Corp., 53,N.C.. App. 612, 281 
S.E.2d 458 (1981); Taylor v. J.P. Stevens & Co., 
Hie NG Appin O4— 2292505. Ade a» C1982): 
Hundley v. Fieldcrest Mills, 58 N.C. App. 184, 
292 S.E.2d 766 (1982); West v. Bladenboro 
Cotton Mills, Inc., 62 N.C. App. 267, 302 S.E.2d 
645 (1983); Taylor v. J.P. Stevens & Co., 307 
Ni C503 92 629855: 2d5.681,(1983))sAdkinsay. 
Fieldcrest Mills, Inc., 71 N.C. App. 621, 322 
S.E.2d 642 (1984); Long v. North Carolina Fin- 
ishing Co., 82 N.C. App. 568, 346 S.E.2d 669 
(1986); Joyner v. Rocky Mount Mills, 85 N.C. 
App. 606, 355 S.E.2d 161 (1987); Gregory v. 
Sadie Cotton Mills, Inc., 90 N.C. App. 433, 368 
S.E.2d 650 (1988); Church v. Baxter Travenol 
Labs., Inc., 104 N.C. App. 411, 409 S.E.2d 715 
(1991); Walters v. Algernon Blair, 120 N.C. App. 
398, 462 S.E.2d 232 (1995), aff'd per curiam, 
B44 NCS .62824762 5. 2d l05— (996) cert: 
denied,520:U-S. 1196;.117,S..Ct. 15516137 be. 
Ed. 2d 700 (1997); Baker v. City of Sanford, 120 
N.C. App. 783, 463 S.E.2d 559 (1995); Jordan v. 
Central Piedmont Community College, 124 
IN. CancApp.: wll 2 .4dGegssHi2d) M410 396): 
Grantham v.:R.G. Barry Corp., 127 N.C. App. 
529, 491 S.E.2d 678 (1997), cert. denied, 347 
N.C. 671, 500 S.E.2d 86 (1998); Oliver v. Lane 
Co., 143 N.C. App. 167, 544 S.E.2d 606, 2001 
N.C. App. LEXIS 220 (2001); Nix v. Collins & 
Aikman, Co., 151 N.C. App. 438, 566 S.E.2d 
176, 2002 N.C. App. LEXIS 751 (2002); Robbins 
v. Wake County Bd. of Educ., 151 N.C. App. 518, 
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566 S.E.2d 139, 2002 N.C. App. LEXIS 762 
(2002). 


II. SUBDIVISION (13). 


The 1963 amendment of subdivision (13) 
of this section to include infections or inflam- 
mations of “any other internal or external or- 
gan or organs of the body” applied only to cases 
in which the last exposure in an occupation 
subject to the hazards of such disease occurred 
on or after July 1, 1963. Hogan v. Cone Mills 
Corp., dla N.C 127, 337 SH. 2d 477 (1985), 

The 1971 amendment to subdivision (13) 
of this section broadened its coverage to 
include a wider range of conditions susceptible 
to interpretation of being occupational diseases 
within the meaning of the act. Carawan v. 
Carolina Tel. & Tel. Co., 79 N.C. App. 703, 340 
S.E.2d 506 (1986). 

When Disease Is Compensable Under 
Subdivision (13). — A disease is compensable 
under subdivision (13) of this section where 
neither the chemical causing the disease nor 
the disease itself is mentioned in the statute. 
McAllister v. Cone Mills Corp., 88 N.C. App. 
577, 364 S.E.2d 186 (1988). 

The 1971 amendment of subdivision (13) of 
this section to its present form, which defines 
occupational disease, applies to all cases origi- 
nating on and after July 1, 1971. Unlike the 
1963 amendment, it was not limited to cases in 
which the “last exposure” to disease occurred 
after its effective date, but to cases “originat- 
ing” after such date. Hogan v. Cone Mills Corp., 
SioNECwl2 fo 337 Sik 2d 41 CL9S85): 

The current (1971) version of subdivision (13) 
of this section applies to all claims for disable- 
ment in which the disability occurs after the 
statute’s effective date, July 1, 1971. Hogan v. 
Cone Mills Corp., 315 N.C. 127, 337 S.E.2d 477 
(1985). 

Time of Disablement. — Given plaintiff’s 
allegation that she was disabled after the effec- 
tive date of the present version of subdivision 
(13), it was incumbent upon the Commission to 
determine when plaintiff became disabled be- 
fore it decided which law applied to her claim. 
Where the Commission heard no evidence on 
this point and made no factual determination 
as to the date of disablement, the case would be 
remanded for a determination of that issue. 
Wood v. J.P. Stevens & Co., 297 N.C. 636, 256 
S.E.2d 692:(1979). 

Time of disablement for the purpose of 
deciding which version of the Workers’ Compen- 
sation Act to apply runs from the date the 
claimant was incapable of working due to a 
later diagnosed occupational disease. Taylor v. 
J.P. Stevens & Co., 300 N.C. 94, 265 S.E.2d 144 
(1980). 

Subdivision (13) Intended to Define “Oc- 
cupational Disease”. — Except for those dis- 
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eases specifically named in the statute, the 
legislature intended the present version of sub- 
division (13) to define the term “occupational 
disease.” To the extent that this statute con- 
flicts with prior judicial definitions of the term 
“occupational disease,” the older definitions 
must give way. Booker v. Duke Medical Ctr., 
297 N.C. 458, 256 S.E.2d 189 (1979). 

What Constitutes Occupational Disease. 
— Under subdivision (13) of this section, any 
disease is an occupational disease if it is due to 
causes and conditions peculiarly characteristic 
of the worker’s particular trade, occupation or 
employment, and if the disease is not one that 
the general public, outside of the particular 
employment, stands an equal risk of contract- 
ing. The statute contains no other conditions 
and excludes no particular diseases, including 
the ordinary diseases of life. Thomason v. Fiber 
Indus., ‘78 N.C. App: 159, 336 Ssle2d 632 
(1985), cert. denied, 316 N.C. 202, 341 S.E.2d 
573 (1986). 

A disease is an occupational disease com- 
pensable under this section if claimant’s em- 
ployment exposed him to a greater risk of 
contracting this disease than members of the 
public generally and such exposure signifi- 
cantly contributed to, or was a significant 
causal factor in, the disease’s development. 
Perry v. Burlington Indus., Inc., 80 N.C. App. 
650, 343 S.E.2d 215 (1986). 

Competent evidence supported the Industrial 
Commission’s conclusion that a workers’ com- 
pensation claimant did not prove he developed 
an occupational disease due to conditions char- 
acteristic of his employment because his hyper- 
active airways disease was caused by his per- 
sonal, unusual sensitivity to small amounts of 
certain chemicals. Nix v. Collins & Aikman, Co., 
151 N.C. App. 438, 566 S.E.2d 176, 2002 N.C. 
App. LEXIS 751 (2002). 

While an employee’s toxic encephalopathy 
was not listed as an occupational disease in 
G.S. 97-53, he sufficiently showed, under G.S. 
97-53(13) that: (1) the disease was characteris- 
tic of persons engaged in his occupation of 
spray-painting automobiles; (2) the disease was 
not an ordinary disease of life to which the 
general public was equally exposed with those 
engaged in his occupation; and (3) there was a 
causal connection between the disease and his 
employment. Matthews v. City of Raleigh, 160 
N.C. App. 597, 586 S.E.2d 829, 2003 N.C. App. 
LEXIS 1928 (2003). 

Employee who was exposed to toxic chemi- 
cals in the course of his employment spray- 
painting automobiles showed his exposure to 
workplace chemicals caused or significantly 
contributed to his lung disease, as he showed: 
(1) the disease was characteristic of persons 
engaged in his occupation; (2) the disease was 
not an ordinary disease of life to which the 
general public was equally exposed with those 


280 


§97-53 


engaged in his occupation, as his employment 
exposed him to the chemicals to a greater 
extent than the exposure experienced by the 
general public and the agent to which he had a 
greater exposure was the cause of his disease; 
and (3) there was a causal connection between 
the disease and his employment. Matthews v. 
City of Raleigh, 160 N.C. App. 597, 586 S.E.2d 
829, 2003 N.C. App. LEXIS 1928 (2003). 

For an occupational disease to be com- 
pensable under subdivision (13) of this sec- 
tion, two conditions must be met: (1) It must be 
due to causes and conditions characteristic and 
peculiar to the employment; and (2) the partic- 
ular employment conditions must place the 
worker at greater risk than the general public 
of contracting the disease. Fann v. Burlington 
Indus., 59 N.C. App. 512, 296 S.E.2d 819 
(1982). 

To prove the existence of a compensable 
“occupational disease” under this section: 
(1) the disease must be characteristic of a trade 
or occupation; (2) the disease must not be an 
ordinary disease of life to which the public is 
equally exposed outside of the employment; 
and (3) there must be proof of causation, 1.e., 
proof of a causal connection between the dis- 
ease and the employment. Hansel v. Sherman 
Textiles, 304 N.C. 44, 283 S.E.2d 101 (1981); 
Perry v. Burlington Indus., Inc., 80 N.C. App. 
650, 343 S.E.2d 215 (1986). 

What Plaintiff Must Show Under Subdi- 
vision (13). — Plaintiff must show, in order to 
be entitled to compensation for disablement 
resulting from an occupational disease covered 
by subdivision (13) of this section: (1) that her 
disablement results from an occupational dis- 
ease encompassed by this section, 1.e., an occu- 
pational disease due to causes and conditions 
which are characteristic of and peculiar to a 
particular trade, occupation or employment, as 
distinguished from an ordinary disease of life to 
which the general public is equally exposed 
outside of the employment; and (2) the extent of 
the disablement resulting from said occupa- 
tional disease, i.e., whether she is totally or 
partially disabled as a result of the disease. 
Morrison v. Burlington Indus., 304 N.C. 1, 282 
S.E.2d 458 (1981). 

The Supreme Court has rejected the require- 
ment that an employee quantify the degree of 
exposure to the harmful agent during his em- 
ployment. Any evaluation of the workplace for 
the agent in question after claimant’s depar- 
ture would not quantify claimant’s exposure, 
but would merely “guessimate” it. Since the 
degree of exposure does not need to be mea- 
sured during claimant’s employment, it should 
not need to be quantified in findings of fact, 
either. Keel v. H & V, Inc., 107 N.C. App. 536, 
42105:E..2d 362.(1992). 

Three elements are necessary to show the 
existence of a compensable occupational dis- 
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ease under this section: (1) the disease must be 
characteristic of persons engaged in a particu- 
lar trade or occupation in which the plaintiff is 
engaged; (2) the disease must not be an ordi- 
nary disease of life to which the public is 
equally exposed; and (3) there must be a causal 
connection between the disease and the plain- 
tiff’s employment. Jarvis v. Food Lion, Inc., 134 
N.C. App. 363, 517 S.E.2d 388 (1999). 

Competent evidence supported the industrial 
commission’s finding that (1) while the nature 
of the claimant’s work as a secretary and 
graphic artist did not place her at greater risk 
for contracting mesothelioma, the requirement 
that she work in a building with higher-than- 
normal asbestos levels did; (2) mesothelioma 
was not an ordinary disease of life to which the 
public was exposed equally as the claimant; (3) 
there was a causal connection between me- 
sothelioma and the claimant’s employment; 
and (4) the claimant sustained a compensable 
occupational disease as a result of her employ- 
ment, pursuant to G.S. 97-53(13). Robbins v. 
Wake County Bd. of Educ., 151 N.C. App. 518, 
566 S.E.2d 139, 2002 N.C. App. LEXIS 762 
(2002). 

Industrial Commission’s conclusion that the 
worker had not satisfied her burden of showing 
that her job exposed her to an increased risk of 
developing fibromyalgia was well supported 
where there was insufficient evidence to prove 
the worker’s job placed her at an increased risk 
of developing the occupational disease and the 
job did not cause her condition. James v. Perdue 
Farms, Inc., 160 N.C. App. 560, 586 S.E.2d 557, 
2003 N.C. App. LEXIS 1831 (2003), cert. de- 
nied, 358 N.C. 234, 594 S.E.2d 191 (2004). 

The substance to which plaintiff was 
last injuriously exposed need not be in a 
substance known to cause the disease. Keel v. H 
& V, Inc., 107 N.C. App. 5386, 421 S.E.2d 362 


(1992). 
When Disease Is “Characteristic” of Pro- 
fession. — To be compensable under subdivi- 


sion (13) of this section, a disease must, inter 
alia, be “characteristic of and peculiar to a 
particular trade, occupation or employment.” A 
disease is “characteristic” of a profession when 
there is a recognizable link between the nature 
of the job and an increased risk of contracting 
the disease in question. Booker v. Duke Medical 
Ciren 297 N.C, 458.9 256u5a 203991579); 
Humphries v. Cone Mills Corp., 52 N.C. App. 
612, 279 S.E.2d 56, cert. denied, 304 N.C. 390, 
285 S.E.2d 832 (1981); Anderson v. A.M. Smyre 
Mfg. Co., 54 N.C. App. 337, 283 S.K.2d 433 
(1981). 

Under subdivision (13), a disease is “charac- 
teristic” of a profession when there is a recog- 
nizable link between the nature of the job and 
an increased risk of contracting the disease in 
question. Keller v. City of Wilmington Police 
Dep’t, 65 N.C. App. 675, 309 S.E.2d 543 (1983). 
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Where the injured party’s expert and the 
employer’s expert disagreed as to whether the 
injured party had carpal tunnel syndrome and 
whether it was caused by the work performed 
by the injured party for the employer as was 
required under G.S. 97-53(13), the testimony of 
the injured partys expert was entitled to 
greater weight than the testimony of the em- 
ployer’s expert; the injured party’s expert was 
the injured party’s treating physician, while 
the employer’s expert was retained by the em- 
ployer and did not treat the injured party. 
Currence v. Sarah Lee Intimates/Bali, — N.C. 
App. —, — S.E.2d —, 2002 N.C. App. LEXIS 
2090 (May 21, 2002). 

“Peculiar to the occupation,” as used in 
subdivision (13) of this section, means that 
the conditions of the employment must result 
in a hazard which distinguishes it in character 
from the general run of occupations and is in 
excess of that attending employment in gen- 
eral. Keller v. City of Wilmington Police Dep't, 
65 N.C. App. 675, 309 S.E.2d 543 (1983). 

“Employment” Refers to Particular Job. 
— When considering whether a claimant suf- 
fers from an occupational disease, the term 
“employment” must be interpreted as referring 
to the claimant’s particular job, rather than to 
the type of job. Woody v. Thomasville Uphol- 
stery Inc., 146 N.C. App. 187, 552 S.E.2d 202, 
2001 N.C. App. LEXIS 857 (2001), cert. denied, 
854 N.C. 371, 557 S4.2d'5388 (2001). 

Proof of Causation Is Essential. — In 
order for an occupational disease which devel- 
ops over a long period of time to be compensable 
under subdivision (13) of this section, it must be 
proved that it was caused by the plaintiff’s 
employment. Brown v. J.P. Stevens & Co., 49 
N.C. App. 118, 270 S.E.2d 602 (1980), cert. 
denied, 304 N.C. 192, 285 S.H.2d 96 (1981). 

Proof of a causal connection between the 
disease and the employee’s occupation is an 
essential element in proving the existence of a 
compensable occupational disease within the 
meaning of this section. Hansel v. Sherman 
Textiles, 49 N.C. App. 1, 270 S.E.2d 585 (1980), 
rev d on other grounds, 304 N.C. 44, 283 S.E.2d 
101 (1981). 

There must be a proof of causation between 
the injury and the employment. Keller v. City of 
Wilmington Police Dep’t, 65 N.C. App. 675, 309 
S.E.2d 543 (1983). 

Plaintiff did not meet the burden of showing 
a causal connection between her back injury 
and her employment with defendant. Thomp- 
son v. Tyson Foods, Inc., 119 N.C. App. 411, 458 
S.E.2d 746 (1995). 

Workers’ compensation claimant did not 
meet her burden of proving that her job dem- 
onstrating household cleaning products placed 
her at a greater risk than the general public of 
developing carpal tunnel syndrome, in spite of 
a medical opinion that it did, because that 
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opinion was based on her description of what 
the job entailed, and the opinion changed when 
based on a different description supported by 
evidence before the Commission; thus the Com- 
mission’s conclusion that the job did not place 
her at greater risk was supported by competent 
evidence and was binding on the reviewing 
court. Hobbs v. Clean Control Corp., 154 N.C. 
App. 4383375 717S_E.2d7 860), 2002 (N:'@ Ane 
LEXIS 1441 (2002). 

Causation Not Proven. — Workers’ com- 
pensation claimant did not establish causation 
under G.S. 97-53(13) where her doctor testified 
that her condition could have come from her 
employment, but that he did not know, because 
the claimant failed to provide him with suffi- 
cient information as to her job duties. Faison v. 
Allen Canning Co., 163 N.C. App. 755, 594 
S.E.2d 446, 2004 N.C. App. LEXIS 573 (2004). 

If a disease is produced by some extrin- 
sic or independent agency, it may not be 
imputed to the occupation or the employ- 
ment. Moore v. J.P. Stevens & Co., 47 N.C. App. 
744, 269 S.E.2d 159, cert. denied, 301 N.C. 401, 
274 S.E.2d 226 (1980). 

But Employment Need Not Be Exclusive 
Cause of Disease. — Subdivision (13) in no 
way requires that the conditions of employment 
be the exclusive cause of the disease in order to 
be compensable. Humphries y. Cone Mills 
Corp., 52 N.C. App. 612, 279 S.E.2d 56; cert 
denied, 304 N.C. 390, 285 S.E.2d 832 (1981). 

The disease need not be one which originates 
exclusively from the particular kind of employ- 
ment in which the employee is engaged, but 
rather, employment must result in a hazard 
which distinguishes it in character from the 
general run of occupations. Humphries v. Cone 
Mills Corp., 52 N.C. App. 612, 279 S.E.2d 56, 
cert. denied, 304 N.C. 390, 285 S.E.2d 832 
CLOSE). 

The hazards of employment do not have to be 
the sole cause of a worker’s injury in order for 
the worker to receive compensation for the full 
extent of his incapacity for work caused by the 
injury. Rutledge v. Tultex Corp./Kings Yarn, 308 
N.C. 85, 301 S.H.2d 359 (1983): 

Where the accident and resultant injury 
arise out of both the idiopathic condition of the 
worker and the hazards incident to the employ- 
ment, the employer is liable. But not so where 
the idiopathic condition is the sole cause of the 
injury. Rutledge v. Tultex Corp./Kings Yarn, 308 
N.C. 85, 301 8.E.2d 359 (1988). 

Rutledge v. Tultex Corp./Kings Yarn, 308 
N.C. 85, 301 S.E.2d 359 (1983) expressly re- 
placed the former standard of actual causation 
with a liberalized standard of causation, 
whereby exposure to cotton dust need only be a 
significant causative or contributing factor in 
the disease’s development. Calloway v. Mills, 78 
N.C. App. 702, 338 S.E.2d 548 (1986). 

Fact that on cross-examination physician tes- 
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tified that plaintiff’s cigarette smoking was 
probably a more significant contributing factor 
than his occupation did not compel the conclu- 
sion that plaintiff did not have a compensable 
occupational disease. So long as the employ- 
ment significantly contributed to, or was a 
significant causal factor in, the disease’s devel- 
opment, an occupational disease is compens- 
able under this section. Perry v. Burlington 
Indus., Inc., 80 N.C. App. 650, 343 S.E.2d 215 
(1986). 

The claimant’s rotator cuff injury was com- 
pensable, even if her second job aggravated the 
injury, where the shoulder pains began two 
years before she began cleaning houses in ad- 
dition to her regular job as a reclaim operator, 
and this subsection does not require that the 
conditions of employment be the exclusive 
cause of the occupational disease. Garren v. 
P.H. Glatfelter Co., 181 N.C. App. 93, 504 
S.E.2d 810 (1998). 

Disease Need Not Be Unique to the Par- 
ticular Occupation. — To satisfy the first and 
second elements of subdivision (13) of this sec- 
tion, it is not necessary that the disease origi- 
nate exclusively from or be unique to the par- 
ticular trade or occupation in question. All 
ordinary diseases of life are not excluded from 
the statute’s coverage. Only those ordinary dis- 
eases of life to which the general public is 
exposed equally with workers in the particular 
trade or occupation are excluded. Thus, the 
first two elements are satisfied if, as a matter of 
fact, the employment exposed the worker to a 
greater risk of contracting the disease than the 
public generally. Rutledge v. Tultex Corp./Kings 
Yarn, 308 N.C. 85, 301 S.E.2d 359 (1983). 

Factual inquiry should be whether oc- 
cupational exposure was such significant 
factor in the disease’s development that with- 
out it the disease would not have developed to 
such an extent that it caused the physical 
disability which resulted in claimant’s incapac- 
ity for work. Rutledge v. Tultex Corp./Kings 
Ware 0S eNiCs (85;9301, S:E-2d 359 (1983); 
Collins v. Mills, 85 N.C. App. 248, 354 S.E.2d 
245 (1987). 

Causal Connection May Be Established 
by Circumstantial Evidence. — In occupa- 
tional disease cases, the causal connection be- 
tween the disease and the employee’s occupa- 
tion must of necessity be based upon 
circumstantial evidence. Lumley v. Dancy 
ConstriCo.. 79N.C, App. 114, 339° S.E.2d 9 
(1986). 

Circumstantial evidence of the causal con- 
nection between the occupation and the disease 
is sufficient. Medical opinions given may be 
based either on personal knowledge or observa- 
tion or on information supplied him by others, 
including the patient. Absolute medical cer- 
tainty is not required. Keel v. H & V, Inc., 107 
N.C. App. 536, 421 S.E.2d 362 (1992). 
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The right to compensation for a disease 
caused in part by occupational factors 
and in part by nonoccupational factors 
depends on proving: (1) that the occupation in 
question exposed the worker to a greater risk of 
contracting the disease than members of the 
public generally, and (2) that the worker’s ex- 
posure significantly contributed to or was a 
significant causal factor in the disease’s devel- 
opment. Mills v. Mills, 68 N.C. App. 151, 314 
S.E.2d 833 (1984); Gay v. J.P. Stevens & Co., 79 
N.C. App. 324, 339 $.E.2d 490 (1986). 

Ordinary Disease of Life. — If the medical 
evidence tends to show that plaintiff suffers 
from an ordinary disease of life to which the 
general public is equally exposed, which is not 
proven to be due to causes and conditions which 
are characteristic of and peculiar to any partic- 
ular trade, occupation or employment and 
which is not aggravated or accelerated by an 
occupational disease, the claim is not compens- 
able. Thompson v. Burlington Indus., 59 N.C. 
App. 539, 297 S.E.2d 122 (1982), cert. denied, 
B07 NiO 5829299 5: 2d'6505(1983): 

Exposure to Environmental Irritants. — 
Where an employee is exposed in his workplace 
to environmental irritants which in fact hasten 
the onset of a disabling condition which did not 
previously exist, such aggravation is tanta- 
mount to causation for purposes of subdivision 
(13) of this section, and the resulting disability 
is an occupational disease thereunder. Walston 
v. Burlington Indus., 49 N.C. App. 301, 271 
S.E.2d 516 (1980), rev’d on other grounds, 304 
N: 622670; 285 S:H-2d 3822 (1982). 

Commission Was Not Required to Make 
Two Separate Findings Regarding Aggra- 
vation of Disease. — The terms “significantly 
contributing to” and “aggravated,” regarding 
exposure to a substance and its effect on a 
claimant’s health, are interchangeable. There- 
fore, where the Industrial Commission had 
determined that plaintiff’s exposure to cotton 
dust did not significantly contribute to his dis- 
ease, it was tantamount to a finding that his 
disease was not aggravated by his exposure to 
cotton dust. It was not necessary for the Com- 
mission to make two separate findings. Wilkins 
v. J.P. Stevens & Co., 100 N.C. App. 742, 398 
S.E.2d 66 (1990), aff'd, 333 N.C. 449, 426 
S.E.2d 675 (1993). 

Commission Must Determine Signifi- 
cance of Exposure. — Ultimately, the Com- 
mission must determine whether the occupa- 
tional exposure was such a significant factor in 
the disease’s development that without it the 
disease would not have developed to such an 
extent that it caused the physical disability 
which resulted in claimant’s incapacity for 
work. Gay v. J.P. Stevens & Co., 79 N.C. App. 
324, 339 S.E.2d 490 (1986); Perry v. Burlington 
Indus., Inc., 80 N.C. App. 650, 343 S.E.2d 215 
(1986). 
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Factors in Determining Significance of 
Exposure. — In determining the role occupa- 
tional exposure played in development of dis- 
ease, the Commission may consider, in addition 
to expert medical testimony, factual circum- 
stances which bear on the question of causa- 
tion. Thus, the Commission may consider (1) 
the nature and extent of claimant’s occupa- 
tional exposure, (2) the presence or absence of 
other nonwork-related exposures and compo- 
nents which contributed to the disease’s devel- 
opment, and (8) correlations between claim- 
ant’s work history and the development of the 
disease. Gay v. J.P. Stevens & Co., 79 N.C. App. 
324, 339 S.E.2d 490 (1986); Keel v. H & V, Inc., 
107 N.C. App. 536, 421 S.E.2d 362 (1992). 

Award Where Occupational and Nonoc- 
cupational Disease Cannot Be Appor- 
tioned. — Where medical evidence would not 
permit any reasonable apportionment of claim- 
ant’s disability between occupational and non- 
occupational disease, claimant would be enti- 
tled to an award for her entire disability if her 
occupational disease was a substantial and 
material factor in bringing about that disabil- 
ity. Harrell v. Harriet & Henderson Yarns, 314 
N.C. 566, 336 S.E.2d 47 (1985), remanding to 
the Commission for a determination of the 
issue. 

Mixed Question of Law and Fact. — 
Whether a given illness falls within the general 
definition set out in subdivision (13) presents a 
mixed question of fact and law. The Commis- 
sion must determine first the nature of the 
disease from which the plaintiff is suffering, 
that is, its characteristics, symptoms and man- 
ifestations. Ordinarily, such findings will be 
based on expert medical testimony. Having 
made appropriate findings of fact, the next 
question the Commission must answer is 
whether or not the illness which plaintiff has 
contracted falls within the definition set out in 
the statute. This latter judgment requires a 
conclusion of law. Wood v. J.P. Stevens & Co., 
297 N.C. 636, 256 S.E.2d 692 (1979); Harrell v. 
J.P. Stevens & Co., 45 N.C. App. 197, 262 
S.E.2d 830, cert. denied, 300 N.C. 196, 269 
S.E.2d 623 (1980). 

Whether a given illness falls within the gen- 
eral definitions set out in subdivision (13) of 
this section presents a mixed question of fact 
and law. Taylor v. J.P. Stevens & Co., 300 N.C. 
94, 265 S.E.2d 144 (1980); Taylor v. Cone Mills 
Corp., 306 N.C. 314, 293 S.E.2d 189 (1982). 

Explicit Findings Required. — Where the 
Commission awards compensation for disable- 
ment due to an occupational disease encom- 
passed by subdivision (13), the opinion an 
award must contain explicit findings as to the 
characteristics, symptoms and manifestations 
of the disease from which the plaintiff suffers, 
as well as a conclusion of law as to whether the 
disease falls within the statutory provision. 
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Moore v. J.P. Stevens & Co., 47 N.C. App. 744, 
269 S.E.2d 159, cert. denied, 301 N.C. 401, 274 
S.E.2d 226 (1980); Hansel v. Sherman Textiles, 
304 N.C. 44, 283 S.E.2d 101 (1981); Keel v. H & 
V, Inc.; 107 N.C. App. 586, 421 S:H.2d1362 
@1992). 

Occupational Disease Found. — Compe- 
tent evidence supported the finding that a tex- 
tile mill employee’s work environment signifi- 
cantly contributed to the development of her 
asthma to the extent that it disabled her, where 
a medical expert testified that exposure “more 
likely than not” contributed to the worsening of 
her asthma, and another doctor testified that 
the employee’s asthma was severe enough to 
prevent her from working. Locklear v. Stedman 
Corporation/Sara Lee Knit Prods., 131 N.C. 
App. 389, 508 S.E.2d 795 (1998). 

Aclaimant’s fibromyalgia, which was contrib- 
uted to by severe depression caused by a super- 
visor’s demeaning treatment, and the employ- 
er’s failure to remedy the problem, was a 
compensable occupational disease. Woody v. 
Thomasville Upholstery Inc., 146 N.C. App. 
187, 552 S.E.2d 202, 2001 N.C. App. LEXIS 857 
(2001), cert. denied, 354 N.C. 371, 557 S.E.2d 
538 (2001). 

Occupational Disease Not Found. — Ev- 
idence was insufficient to support a finding that 
plaintiff had a compensable occupational dis- 
ease, where none of plaintiff’s co-workers testi- 
fied that they had consulted a physician and 
had been diagnosed with fibromyalgia, al- 
though they testified that they experienced 
similar symptoms as plaintiff, and none of the 
medical witnesses expressed an opinion as to 
whether plaintiff's employment or occupation 
subjected her to a greater risk of contracting 
the disease. Norris v. Drexel Heritage Furnish- 
ings, Inc., 1389 N.C. App. 620, 534 S.E.2d 259, 
2000 N.C. App. LEXIS 994 (2000). 

Industrial commission properly denied a 
nurse’s claim for compensation for an alleged 
occupational disease pursuant to G.S. 97- 
53(13); the nurse’s constant exposure to the 
death of patients was not a significant factor in 
the development of the nurse’s depression, and 
thus presented insufficient evidence to demon- 
strate that the workplace stressors contribut- 
ing to the development of her depression were 
causes and conditions characteristic of and pe- 
culiar to her position as a registered nurse. 
Lewis v. Duke Univ., 163 N.C. App. 408, 594 
S.E.2d 100, 2004 N.C. App. LEXIS 412 (2004). 

Unless there is a proper finding that 
plaintiff suffers from an occupational dis- 
ease, the analysis required by Morrison v. 
Burlinton Indus., 304 N.C. 1, 282 S.E.2d 458 
(1981) and Hansel v. Sherman Textiles, 304 
N.C. 44, 283 S.E.2d 101 (1981) is inappropriate. 
Lumpkins v. Mills, 56 N.C. App. 653, 289 
S.E.2d 848 (1982). 

Claimant Has Burden of Proof. — A 
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claimant’s right to compensation for an occupa- 
tional disease under subdivision (13) of this 
section and G.S. 97-52 depends upon proper 
proof of causation, and the burden of proving 
each and every element of compensability is 
upon the plaintiff. Moore v. J.P. Stevens & Co., 
47 N.C. App. 744, 269 S.E.2d 159, cert. denied, 
BOHN C1401) 274:5.E.2d 226 (1980). 

The claimant carries the burden of proving 
the existence of a compensable claim. Gay v. 
J.P Stevens & Co. 79 N.C. App. 324, 339 
S.E.2d 490 (1986). 

Claimant has the burden of proof, but if the 
occupational exposure in question is such that 
it augments the disease process to any degree, 
however slight, the employer is liable. Keel v. H 
&1V, Inc, 107 N.C. App. 536, 421 S.E.2d 362 
02) 

Respiratory surfaces of the lungs are 
“external contact surfaces” of the body as 
contemplated by subdivision (13) of this section 
as it existed prior to the 1971 amendment. 
Taylor v. Cone Mills Corp., 306 N.C. 314, 293 
pil. 2d 189 (1982). 

Evidence offered was sufficient to support the 
Industrial Commission’s findings that a spon- 
taneous tear of the rotator cuff was an occupa- 
tional disease within the meaning of subsection 
(13) of this section. Gibbs v. Leggett & Platt, 
Inc., 112 N.C. App. 1038, 484 S.E.2d 653 (1993). 

Causal Relationship Between Disease 
and Inability to Work. — Evidence that a 
claimant’s environmental restriction (caused by 
an occupational disease) significantly limits the 
scope of potential employment in his or her 
usual vocation, when combined with other fac- 
tors such as a lack of training in any other 
vocation, is competent to establish a causal 
nexus between the occupational disease and 
the partial or total inability to earn wages in 
the same or any other employment. Preslar v. 
Cannon Mills Co., 80 N.C. App. 610, 343 S.E.2d 
209 (1986). 

Individual who retired from job in 
which he had 47 years of experience at age 
70, and subsequently attempted to return 
to work but could not obtain comparable em- 
ployment, was entitled to partial disability 
compensation based on the difference between 
his present and former wages, in view of envi- 
ronmental restriction, caused by his occupa- 
tional disease (COPD), which combined with 
other factors to limit the scope of his potential 
employment. Preslar v. Cannon Mills Co., 80 
N.C. App. 610, 343 S.E.2d 209 (1986). 

Wrongful Death Claim Barred. — Wrong- 
ful death complaint alleging that defendant, 
decedent’s employer, negligently required dece- 
dent to perform tasks which exposed decedent 
to known carcinogens, thereby causing dece- 
dent’s cancer of the bladder and resulting 
death, came within the language of subdivision 
(13) of this section and was barred by the 
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Workers’ Compensation Act. McAllister v. Cone 
Mills Corp., 88 N.C. App. 577, 364 S.E.2d 186 
(1988). 

Evidence Sufficient. — The employee met 
her burden in showing that her employment 
caused or was a significant contributing factor 
to her rotator cuff tear, where she showed that 
her work as a reclaim operator required her to 
perform the repetitive activities involving her 
shoulders of removing, replacing, and stacking 
bobbins, and her medical witness testified that 
the work could have been a significant factor in 
causing the injury. Garren v. PH. Glatfelter 
Co., 131 N.C. App. 93, 504 S.E-2d 810 (1998). 


Ill. PARTICULAR DISEASES. 


Degenerative disc condition which is not 
shown to be “characteristic of and peculiar to” 
plaintiff's employment is not an occupational 
disease, and there can be no compensation 
without a connection between the disease and 
the employment. Griffitts v. Thomasville Furn. 
Co., 65 N.C. App. 369, 309 S.E.2d 277 (1983), 
cert. denied, 310 N:C, 477, 312 S.H.2d 884 
(1984). 

Evidence Insufficient. — Court agreed 
with Industrial Commission that plaintiff 
failed to demonstrate that her carpal tunnel 
syndrome was an occupational disease “which 
was characteristic of and peculiar to her em- 
ployment” within the meaning of this section. 
Jarvis v. Food Lion, Inc., 1384 N.C. App. 363, 517 
S.E.2d 388 (1999). 

Heart Disease. — Heart disease is not an 
occupational disease. West v. North Carolina 
Dep’t of Conservation & Dev., 229 N.C. 232, 49 
S.E.2d 398 (1948); Duncan v. City of Charlotte, 
232 NC) 86, 66° S.H.2d 22 (1951): 

Infectious hepatitis is not listed in this 
section. Smith v. Memorial Mission Hosp., 21 
N.C. App. 380, 204 S.E.2d 546 (1974). 

Evidence presented was insufficient to show 
that infectious hepatitis was a disease which 
was characteristic of and peculiar to the occu- 
pation of a master mechanic acting, sometimes 
as a plumber, in the course of his employment 
for a hospital. Morrow v. Memorial Mission 
Hosp., 21 N.C. App. 299, 204 S.E.2d 543 (1974); 
Smith v. Memorial Mission Hosp., 21 N.C. App. 
380, 204 S.E.2d 546 (1974). 

Serum Hepatitis. — Because serum hepa- 
titis is not expressly mentioned in the schedule 
of diseases contained in this section, it is a 
compensable injury only if it falls within the 
general definition set out in subdivision (13). 
Booker v. Duke Medical Ctr., 297 N.C. 458, 256 
S Hezdt 89° Gl979)). 

Hepatitis C Virus. — Habilitation aide pre- 
sented no evidence that she was exposed to the 
hepatitis C virus at work as the aide relied on 
alleged blood-to-blood exposure with residents 
at the facility as sufficient proof of causation; 


285 


§97-53 


however, exposure to blood, standing alone, was 
not sufficient evidence of exposure to the hepa- 
titis C virus as proof of exposure to the disease 
or disease-causing agents during employment 
was required and uninfected blood could not be 
characterized as a disease-causing agent. Poole 
v. Center, 151 N.C. App. 668, 566 S.E.2d 839, 
2002 N.C. App. LEXIS 902 (2002). 

Industrial commission properly denied a 
claim for workers’ compensation benefits pur- 
suant to G.S. 97-53(13); testimony by an expert 
on infectious diseases was sufficient to support 
the finding that a worker’s hepatitis C was not 
caused by work-related contact with sewage. 
Carroll v. Town of Ayden, 160 N.C. App. 637, 
586 S.E.2d 822, 2003 N.C. App. LEXIS 1927 
(2003), aff'd, 359 N.C. 66, 602 S.E.2d 674 
(2004). 

Dermatitis resulting from contact with 
gloves made of commercial rubber held not an 
occupational disease compensable under the 
act. Henry v. A.C. Lawrence Leather Co., 231 
N-C477,5 (5:20 /601950)- 

Skin Condition Caused by Sensitivity to 
Chemicals Used in Work. — A hair stylist 
was not entitled to disability compensation 
payments where her skin condition, caused by 
her sensitivity to chemicals used in her work, 
had completely cleared up within one month of 
her terminating employment. While it might be 
true that her skin disease could recur if she 
returned to her previous job, there was no 
evidence of any continuing disability as a result 
of a disease contracted in the course of employ- 
ment. She was not entitled to compensation for 
her susceptibility to the skin disease. Sebastian 
v. Mona Watkins Hair Styling, 40 N.C. App. 30, 
251 S.E.2d 872, cert. denied, 297 N.C. 301, 254 
S.E.2d 921 (1979). 

Calcification of Tendons and Ligaments. 
— Where, in a hearing before the Industrial 
Commission, the critical issue raised by the 
evidence was whether the calcification of ten- 
dons and ligaments in plaintiff’s shoulders, 
resulting in a 10 percent permanent partial 
disability to both arms, was an occupational 
disease within the meaning of subdivision (13), 
this issue engendered two distinct findings of 
fact which had to be made: (1) an explicit 
description of plaintiff’s duties in performing 
her occupation, and (2) a determination of 
whether such duties caused the calcification 
and resulting disability to either or both of 
plaintiff’s arms. Cannady v. Gold Kist, 43 N.C. 
App. 482, 259 S.E.2d 342 (1979). 

Tenosynovitis Caused by Trauma in Em- 
ployment. — Synovitis is the inflammation of 
a synovial membrane and tenosynovitis or 
tendosynovitis is the inflammation of a syn- 
ovial membrane which forms the protective 
sheath that encloses the tendon. It is some- 
times used to denote the inflammation of both 
the sheath and the tendon. Henry v. A.C. 
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Lawrence Leather Co., 234 N.C. 126, 66 S.E.2d 
693 (1951). 

The causative origin of tenosynovitis is either 
infection or trauma. The clause “caused by 
trauma in employment” was used by the legis- 
lature to modify the word “tenosynovitis” so as 
to include the occupational and exclude the 
infectious type, i.e., to include the traumatic 
and exclude the idiopathic. Henry v. A.C. 
Lawrence Leather Co., 234 N.C. 126, 66 S.E.2d 
693 (1951). 

In using the modifying phrase, “caused by 
trauma in employment,” the legislature neces- 
sarily meant a series of events in employment 
occurring regularly, or at frequent intervals, 
over an extended period of time, and culminat- 
ing in the condition technically known as teno- 
synovitis. Henry v. A.C. Lawrence Leather Co., 
234 N:C.126,66'S.E:2d,693.(195)) 

A single blow on the arm might bruise the 
extensor tendons to such an extent as to cause 
temporary tenosynovitis. The resulting condi- 
tion would be properly termed an injury by 
accident caused by trauma. But it would not 
constitute an occupational disease, for an occu- 
pational disease is a diseased or morbid condi- 
tion which develops gradually, and is produced 
by a series of events in employment occurring 
over a period of time. Henry v. A.C. Lawrence 
Leather Co., 234 N.C. 126, 66 S.E.2d 693 
(1951). 

Tenosynovitis attributable to repeated strain 
or stress on the extensor tendons of claimant’s 
arms incident to the performance of the duties 
of his employment is “caused by trauma in 
employment” and is an occupational disease 
compensable under the provisions of this sec- 
tion, since “trauma” in its technical sense is not 
limited to injuries resulting from external force 
or violence. Henry v. A.C. Lawrence Leather 
Co., 234 N.C. 126, 66 S.E.2d 693 (1951). 

Asbestosis. — North Carolina Industrial 
Commission did not err in denying benefits for 
asbestosis and lung cancer where there was 
competent evidence in the record to support the 
Commission’s findings regarding the employ- 
ee’s last injurious exposure to asbestos, and 
where the Commission applied the correct legal 
standard in evaluating both claims; the evi- 
dence supported a reasonable inference that 
the employee was exposed to asbestos for at 
least 30 days or parts thereof within seven 
consecutive months while working for a differ- 
ent employer, and the employee’s last injurious 
exposure to the hazards of asbestosis occurred 
with the different employer. Hatcher v. Daniel 
Intl Corp., 153 N.C. App. 776, 571 S.E.2d 20, 
2002 N.C. App. LEXIS 1261 (2002). 

Silicosis is an inflammatory disease of the 
lungs due to the inhalation of particles of sili- 
con dioxide. It is incurable and is one of the 
most disabling occupational diseases because it 
makes the lungs susceptible to other infection, 
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particularly tuberculosis. According to the text- 
book writers, it has been definitely determined 
that the removal of a man who has silicosis 
from silica exposure, does not stop the progress 
of the disease at once, but that fibrotic changes 
continue to develop for another one or two 
years. Singleton v. D.T. Vance Mica Co., 235 
INIGS1a69°S:i2d°707 (1952): 

Byssinosis. — The Commission erred in 
assuming that byssinosis is an irritation of the 
pulmonary air passages without hearing evi- 
dence and making findings of fact as to the 
nature of claimant’s illness, which is required 
of the Commission in determining whether a 
given illness falls within the general definition 
set out in subdivision (13). The causes and 
development of byssinosis, and the structural 
and functional changes produced by the dis- 
eases, are still the subject of scientific debate, 
and the Supreme Court has never before con- 
sidered a case involving byssinosis. Under 
these circumstances, judicial notice as to the 
essential characteristics of the disease is inap- 
propriate. Wood v. J.P. Stevens & Co., 297 N.C. 
636, 256 S.E.2d 692 (1979). 

Despite evidence that plaintiff had smoked 
three-fourths of a pack of cigarettes daily for 30 
years, the medical evidence and plaintiff’s own 
testimony was sufficient to find him perma- 
nently disabled under this section from byssi- 
nosis caused by the conditions of his employ- 
ment in the weave room of a textile plant. 
Humphries v. Cone Mills Corp., 52 N.C. App. 
612, 279 S.E.2d 56, cert. denied, 304 N.C. 390, 
280, 94h 20 S32:(1981). 

Byssinosis, as a component of chronic ob- 
structive pulmonary disease, is a compensable 
occupational disease. Peoples v. Cone Mills 
Corp., 69 N.C. App. 263, 317 S.E.2d 120, mod- 
ified on other grounds, 316 N.C. 426, 342 S.E.2d 
TOSU1986)! 

Apportionment between causal factors is no 
longer the standard for disability compensation 
in cases involving exposure to cotton dust. 
Gibson v. Little Cotton Mfg. Co., 73 N.C. App. 
148, 325 S.E.2d 698 (1985). 

Evidence held sufficient to support the find- 
ing that plaintiff was partially incapable of 
engaging in gainful employment by byssinosis 
and chronic obstructive lung disease as a result 
of 29 years of smoking and exposure to cotton 
dust, and that his occupational disease, com- 
bined with his age, limited education and work 
experience, limited his ability to earn wages. 
Hendrix v. Linn-Corriher Corp., 317 N.C. 179, 
345 S.E.2d 374 (1986). 

Chronic Obstructive Pulmonary Dis- 
ease. — To hold that the inhalation of cotton 
dust must be the sole cause of chronic obstruc- 
tive lung disease before this disease can be 
considered occupational establishes too harsh a 
principle from the standpoint of the worker and 
the purposes and policies of the Workers’ Com- 
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pensation Act. This act should be liberally con- 
strued so that the benefits under the act will 
not be denied by narrow, technical or strict 
interpretation. Rutledge v. Tultex Corp./Kings 
Yarn, 308 N.C. 85, 301 S.E.2d 359 (1983). 

Chronic obstructive lung disease may be an 
occupational disease provided the occupation in 
question exposed the worker to a greater risk of 
contracting this disease than members of the 
public generally, and provided the worker’s 
exposure to cotton dust significantly contrib- 
uted to, or was a significant causal factor in, the 
disease’s development. This is so even if other 
non-work related factors also made significant 
contributions or were significant causal factors. 
Dowdy v. Fieldcrest Mills, Inc., 308 N.C. 701, 
304 S.E.2d 215 (1983), rehearing denied, 311 
S.E.2d 590 (N.C. 1984); McHargue v. Burling- 
ton Indus., 78 N.C. App. 324, 337 S.E.2d 584 
(1985); 302 N.C. 183, 273 S:E:2d 705 (1981). 

An employee who suffers from chronic ob- 
structive pulmonary disease is entitled to find- 
ings of fact and conclusions of law that said 
disease in an occupational disease pursuant to 
subdivision (13) of this section, if it is shown by 
competent evidence that occupational exposure 
to a hazard known to cause the disease, such as 
cotton dust, significantly contributed to the 
causation or development of the disease. Swink 
v. Cone Mills, Inc., 65 N.C. App. 397, 309 S.E.2d 
2719019883): 

A claimant is not required to establish work- 
related byssinosis as a causal element of his or 
her chronic obstructive pulmonary disease in 
order to prove the existence of an occupational 
disease within the meaning of subdivision (13) 
of this section. Rather, he or she needs only to 
establish the existence of chronic obstructive 
pulmonary disease and to establish that expo- 
sure to cotton dust in the work environment 
significantly contributed to or was a significant 
causal factor in the development of the disease. 
Clark v. American & Efird Mills, 66 N.C. App. 
624, 311 S.E.2d 624, cert. denied, 311 N.C. 399, 
319 S.E.2d 268 (1984), aff'd, 312 N.C. 616, 323 
S.E.2d 920 (1985). 

Where plaintiff established the existence of 
chronic obstructive pulmonary disease with 
chronic bronchitis as the only element thereof, 
in order to conclude that plaintiff did not have 
an occupational disease within the meaning of 
subdivision (13) of this section the Commission 
would have to make findings, supported by 
competent record evidence, that plaintiff’s ex- 
posure to cotton dust was neither a significant 
contribution to nor a significant causal factor in 
the development of her disease. Clark v. Amer- 
ican & Efird Mills, 66 N.C. App. 624, 311 S.E.2d 
624, cert. denied, 311 N.C. 399, 319 S.H.2d 268 
(1984), aff'd, 312 N.C. 616, 323 S.E.2d 920 
(1985). 

Although the Industrial Commission made 
no findings regarding the significance of plain- 
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tiff’s exposure to cotton dust in relation to the 
development of his lung disease, an award of 
workers’ compensation would nevertheless be 
proper if the evidence supported a conclusion 
that occupational exposure was a significant 
contributing or causal factor in the develop- 
ment of plaintiff’s lung disease. Mills v. Mills, 
68 N.C. App. 151, 314 S.E.2d 833 (1984). 

The following legal standard determines 
whether a claimant suffering from chronic ob- 
structive lung disease has a compensable occu- 
pational disease under subdivision (13): The 
occupation in question must have exposed the 
worker to a greater risk of contracting this 
disease than members of the public generally, 
and provided the worker’s exposure to cotton 
dust significantly contributed to, or was a sig- 
nificant causal factor in, the disease’s develop- 
ment. This is so even if other non-work related 
factors also make significant contributions, or 
were significant causal factors. Gibson v. Little 
Cotton Mfg. Co., 73 N.C. App. 143, 325 8.E.2d 
698 (1985). 

Chronic obstructive lung disease may be an 
occupational disease provided that the worker’s 
exposure to substances peculiar to the occupa- 
tion in question significantly contributed to, or 
was a significant causal factor in, the develop- 
ment of the disease. Goodman v. Cone Mills 
Corp., 75 N.C. App. 493, 331.$.E.2d 261 (1985). 

In determining whether exposure to an occu- 
pational substance significantly contributed to, 
or was a significant causal factor in, chronic 
obstructive lung disease, the Commission may 
consider medical testimony as well as other 
factual circumstances in the case, including the 
extent of the worker’s exposure to the sub- 
stance, the extent of non-occupational but con- 
tributing factors, and the manner of develop- 
ment of the disease as it relates to the 
claimant’s work history. Goodman v. Cone Mills 
Corp., 75 N.C. App. 493, 331 S.E.2d 261 (1985). 

Where a medical doctor, a specialist in pul- 
monary medicine, testified, and the Commis- 
sion found, that the claimant’s chronic obstruc- 
tive lung disease was not caused, in whole or in 
part, by exposure to an occupational substance 
(.e., cotton dust), but was due instead, to ciga- 
rette smoking, upon such a finding, the Com- 
mission was required to conclude that the 
claimant’s disease was not an occupational dis- 
ease. Goodman v. Cone Mills Corp., 75 N.C. 
App. 493, 331 S.E.2d 261 (1985). 

Doctor’s testimony that the sulfuric acid 
fumes inhaled by plaintiff in his employment as 
a “battery buster” were a respiratory irritant, 
along with testimony that plaintiff often in- 
haled those fumes, was sufficient to establish a 
causal relationship with plaintiff’s obstructive 
lung disease. Cain v. Guyton, 79 N.C. App. 696, 
340 8.E.2d 501, aff'd, 318 N.C. 410, 348 S.E.2d 
595 (1986). 


CH. 97. WORKERS’ COMPENSATION ACT 


§97-53 


Employee in his late fifties whose formal 
education ended after the first grade, and who 
could not read, write or sign his name; did not 
know his date of birth; had a long history of 
cigarette smoking; worked on and off in the 
textile industry until March, 1981; and had 
chronic obstructive pulmonary disease, was not 
entitled to benefits, as he failed to prove extent 
of exposure to cotton dust and causation. 
Knight v. Cannon Mills Co., 82 N.C. App. 458, 
347 S.E.2d 832, cert. denied, 318 N.C. 507, 349 
S.E.2d 861 (1986). 

Chronic obstructive pulmonary disease may 
be an occupational disease if (1) the occupation 
in question exposed the worker to a greater risk 
of contracting the disease than that faced by 
members of the public generally and (ii) the 
worker’s exposure to cotton dust significantly 
contributed to or was a significant causal factor 
in the disease’s development, even if other 
non-work-related factors also make significant 
contributions, or were significant causal fac- 
tors. Rutledge v. Tultex Corp./Kings Yarn, 308 
N.C. 85, 301 S.E.2d 359 (1983); Collins v. Mills, 
85 N.C. App. 243, 354 S.H.2d 245 (1987): 

Testimony of physician that considering 
plaintiff’s history of cigarette smoking, his abil- 
ity to perform work today would be the same 
had plaintiff worked on a farm rather than in 
the textile industry, supported the commis- 
sion’s conclusion that plaintiff’s exposure to 
cotton dust was not a significant factor in the 
cause of plaintiff's chronic obstructive lung 
disease. Collins v. Mills, 85 N.C. App. 243, 354 
S.E.2d 245 (1987). 

When Byssinosis and Chronic Obstruc- 
tive Pulmonary Disease Are “Occupa- 
tional” Under Subdivision (13). — Byssino- 
sis and chronic obstructive pulmonary disease 
are not among the prima facie occupational 
diseases listed in this section. Therefore, to be 
“occupational” under the catch-all provision of 
subdivision (13), the plaintiff’s disease must be 
characteristic of persons engaged in the partic- 
ular trade or occupation in which the claimant 
is engaged, and not an ordinary disease of life 
to which the public generally is equally exposed 
with those engaged in that particular trade or 
occupation, and there must be a causal connec- 
tion between the disease and the claimant’s 
employment. Hendrix v. Linn-Corriher Corp., 
317 N.C. 179; 345. S.E.2d 374 (1986). 

Evidence held sufficient to support the find- 
ing that plaintiff was partially incapable of 
engaging in gainful employment by byssinosis 
and chronic obstructive lung disease as a result 
of 29 years of smoking and exposure to cotton 
dust, and that his occupational disease, com- 
bined with his age, limited education and work 
experience, limited his ability to earn wages. 
Hendrix v. Linn-Corriher Corp., 317 N.C. 179, 
345 S.E.2d 374 (1986). 
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Obstruction caused by chronic obstruc- 
tive lung disease need not be apportioned 
between occupational and nonoccupational 
causes; a claimant may recover the entire dis- 
ability resulting from such obstruction, so long 
as the occupation-related cause was a signifi- 
cant causal factor in the disease’s development. 
Harrell v. Harriet & Henderson Yarns, 314 N.C. 
566, 336 S.E.2d 47 (1985). 

Progression of chronic obstructive lung 
disease is not the test of compensability; 
rather, the test is whether the occupational 
exposure significantly contributed to the dis- 
abling disease’s development. Neal v. Leslie 
Fay, Inc., 78 N.C. App. 117, 336 S.E.2d 628 
(1985). 

Lung Disease Partially Caused by Occu- 
pational Exposure. — In determining chronic 
obstructive lung disabilities which are caused 
in part by occupational exposure to cotton dust 
and in part by some other cause or causes 
unrelated to the employment, the following 
rule applies: When exposure to cotton dust is an 
insignificant causal factor in, or does not signif- 
icantly contribute to, the development of the 
disabling lung disease, it is not an occupational 
disease within the purview of subdivision (13) 
of this section and no compensation is due 
therefor; but when the exposure to cotton dust 
significantly contributes to, or is a significant 
causal factor in, the development of a disabling 
lung disease it is an occupational disease and 
compensation for the full extent of the disabil- 
ity is due. Neal v. Leslie Fay, Inc., 78 N.C. App. 
#7336 S.Hi2Zd 628:(1985). 

Findings as to Cause of Lung Disease. — 
It was not enough for the Commission to say 
that claimant’s lung disease was “not caused 
by” exposure to cotton dust in her employment, 
where the Commission did not, however, make 
any findings on the issue of “significant contri- 
bution.” McHargue v. Burlington Indus., 78 
N.C. App. 324, 337 S.E.2d 584 (1985). 

Tuberculosis. — Plaintiff failed to show 
correlation between his work as a janitor and 
the development of tuberculosis, with the ex- 
ception of his exposure to a coemployee with the 
disease, or that the nature of a janitorial job 
increased a person’s risk of developing tubercu- 
losis, for tuberculosis to be found to be an 
occupational disease under subdivision (13). 
Higgs v. Southeastern Cleaning Serv., 122 N.C. 
App. 456, 470 S.E.2d 337 (1996). 

Chronic Bronchitis Caused by Pneumo- 
nia. — Finding of the Commission that em- 
ployee who worked in the cotton textile indus- 
try had chronic bronchitis caused by nonwork- 
related pneumonia would be upheld. Clark v. 
American & Efird Mills, 82 N.C. App. 192, 346 
S.E.2d 155, cert. denied, 318 N.C. 413, 349 
5.6.20'591 (1986). 

Costochondritis. — Evidence tending to 
show that the disabling inflammation of the 
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cartilaginous tissues between plaintiff’s ster- 
num and ribs was caused by her constant lifting 
of 50 pound cakes of yarn, as her employment 
required; that the causes and conditions of her 
inflammation were peculiarly characteristic of 
her employment; and that her work placed her 
at a greater risk of contracting the inflamma- 
tory disease process than the public at large, 
few of whom regularly and repeatedly lift any- 
thing weighing 50 pounds, was support enough 
for the Commission’s conclusion that plaintiff’s 
disabling costochondritis was an occupational 
disease under subdivision (13). Thomason v. 
Fiber Indus., 78 N.C. App. 159, 336 S.E.2d 632 
(1985), cert. denied, 316 N.C. 202, 341 S.E.2d 
573 (1986). 

Pesticide Allergy. — Although chlorpyrifos 
(Dursban), to which plaintiff was allergic, is not 
listed in this section, the evidence permitted 
the Commission to find and conclude that the 
form and quantity of her exposure to 
chlorpyrifos, due to repeated treatment of the 
workplace by the employer, caused her to con- 
tract a compensable occupational disease. 
Carawan v. Carolina Tel. & Tel. Co., 79 N.C. 
App. 7038, 340 S.E.2d 506 (1986). 

Scarring of Ulnar Arteries. — Evidence 
held to support the Commission’s finding that 
adventitial scarring of the ulnar arteries was 
peculiar to the occupation of carpenter’s helper, 
which trade involves repetitive trauma to the 
palm area of the hand. Lumley v. Dancy Constr. 
Conu79IN. CoApp? 1149339018: Ee: 2d 911986) 

Insect Sting. — Where plaintiff failed to 
show that he was at an increased risk of being 
stung than a member of the general public, the 
sting was not an accident or an injury arising 
out of the employment. Minter v. Osborne Co., 
127 N.CeAppsile4; 487 S.E.2d 839 99) xcert, 
denied, 347 N.C. 401, 494 S.E.2d 415 (1997). 

Suicide. — Commission’s finding that police 
officer’s death by suicide was not due to a 
compensable disease within the meaning of 
subdivision (13) was not supported by findings 
of fact where the commission failed to deter- 
mine whether he had a dysthymic disorder 
(depression) as testified to by expert, and made 
no findings adequate to support a conclusion 
that if he had a dysthymic disorder, it was not 
an occupational disease. Harvey v. Raleigh Po- 
lice Dep't, 85 N.C. App. 540, 355 S.H.2d 147, 
cert. denied, 320 N.C. 631, 360 S.E.2d 86 
(1987): 

Stress. — There was sufficient evidence to 
support the findings of the full commission that 
plaintiff suffered occupational stress as a result 
of her employment as a police officer and was 
entitled to workers’ compensation benefits. Pul- 
ley v. City of Durham, 121 N.C. App. 688, 468 
S.E.2d 506 (1996). 

Non-Hodgkin’s Lymphoma. — The Indus- 
trial Commission’s finding that a deceased 
firefighter’s non-Hodgkin’s lymphoma was a 
compensable occupational disease was not sup 
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ported by competent evidence, where it was not 
shown that the disease was characteristic of 
persons engaged in firefighting, or that it was 
not an ordinary disease of life to which the 
public generally is equally exposed, or that 
there was a causal connection between the 
disease and firefighting. Beaver v. City of Sal- 
isbury, 130 N.C. App. 417, 502 S.B.2d 885 
(1998), review dismissed, 350 N.C. 376, 514 
S.E.2d 89 (1999). 

Carpal Tunnel Syndrome. — Where plain- 
tiff’s doctors failed to testify that her employ- 
ment as a typist was a significant contributing 
factor to the development of her carpal tunnel 
syndrome, the Industrial Commission correctly 
found that plaintiff was not entitled to benefits. 
Hardin v. Motor Panels, Inc., 136 N.C. App. 
351, 524 S.E.2d 368, 2000 N.C. App. LEXIS 5 
(2000), cert. denied, 351 N.C. 473, 543 S.E.2d 
488 (2000). 

Employee did not prove the presence of a 
compensable occupational disease under G.S. 
97-53(13), as the employee’s job was high im- 
pact/low repetition which could not cause car- 
pal tunnel syndrome, and did not place the 
employee at a greater risk for developing carpal 
tunnel syndrome than the general public. 
Futrell v. Resinall Corp., 151 N.C. App. 456, 
566,0.H.2d. 181,,2002 N.C. App, (LEXIS | 779 
(2002), sath d, 357) N.O.31585,579 Sih 2de-269 
(2003). 

Industrial commission properly awarded 
workers’ compensation disability and medical 
benefits for bilateral carpal tunnel syndrome 
pursuant to G.S. 97-57, as testimony by treat- 
ing physicians showed that the work placed the 
worker at increased risk for the injury, and thus 
the carpal tunnel syndrome qualified as an 
occupational disease pursuant to G.S. 97- 
53(13). Jarrett v. McCreary Modern, Inc., 167 
N.C. App. 234, 605 S.E.2d 197, 2004 N.C. App. 
LEXIS 2175 (2004). 

Coccidioidomycosis. — Although coccidio- 
idomycosis is not one of the occupational dis- 
eases listed in G.S. 97-53, truck driver was 
entitled to worker’s compensation benefits be- 
cause the disease was one that the general 
public was not at risk of exposure to since it was 
limited to a specific geographic region, and the 
truck driver would not have contracted the 
disease but for the driver’s work, which re- 
quired the driver to drive through an area of 
the southwest infested by dust-borne mold or 
fungus. Pressley v. Southwestern Freight 
Lines, 144 N.C. App. 342, 551 S.E.2d 118, 2001 
N.C. App. LEXIS 438 (2001). 

Post-Traumatic Stress Disorder. — 
Record supported the North Carolina Indus- 
trial Commission’s decision that a nurse who 
worked at a behavioral center suffered post- 
traumatic stress disorder due to job-related 
stress to which the general public was not 
exposed, and that she met the criteria for 
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workers’ compensation benefits. Smith-Price v. 
Charter Pines Behavioral Ctr., 160 N.C. App. 
161, 584 S.E.2d 881, 2003 N.C. App. LEXIS 
1737 (2003). 

Firefighter’s post-traumatic stress disorder, 
depression, and other psychological conditions 
did not develop and were not aggravated by 
causes and conditions characteristic of and pe- 
culiar to his employment as a firefighter. Fail- 
ing an employment test and perceiving demo- 
tion were not uncommon circumstances in the 
workplace. Clark v. City of Asheville, 161 N.C. 
App. 717, 589 S.E.2d 384, 2003. N.C.. App. 
LEXIS 2259 (2003). 


IV. HEARING LOSS. 


Compensability of Hearing Loss Exist- 
ing Prior to October 1, 1971. — Nothing in 
Session Laws 1971, c. 1108, s. 3, which added 
subdivision (28) of this section, or in subdivi- 
sion (28) itself, expressly mandates that hear- 
ing loss existing prior to October 1, 1971, is not 
compensable, as long as the last injurious ex- 
posure occurred after that date. Clark v. Burl- 
ington Indus., Inc., 78 N.C. App. 695, 338 
S.E:2d 553, cert. denied, 316 N.C. 375, 342 
S.E.2d 892 (1986). 

If plaintiff, who suffered an occupational 
hearing loss while employed with defendant, 
could show any augmentation of his condition, 
however slight, proximately resulting from his 
employment with defendant and occurring af- 
ter October 1, 1971, then defendant could prop- 
erly and constitutionally be liable for the entire 
disability. Clark v. Burlington Indus., Inc., 78 
N.C. App. 695, 338 S.E.2d 558, cert. denied, 316 
N.C. 375, 342 S.E.2d 892 (1986). 

Augmentation of Hearing Loss after Oc- 
tober 1, 1971. — Defendant employer may be 
held lable for plaintiff’s entire disability if 
plaintiff could show any augmentation of his 
occupational hearing loss, however slight, prox- 
imately resulting from his employment with 
defendant and occurring after October 1, 1971. 
Preslar v. Cannon Mills Co., 81 N.C. App. 276, 
344 §.E.2d 141 (1986). 

The Commission erred in awarding plaintiff 
compensation for the 10% difference between 
his hearing loss established in 1984 and his 
hearing loss established prior to October 1, 
1971, the effective date of subdivision (28) of 
this section, rather than awarding him compen- 
sation for the entire occupational hearing loss 
of 48.5% to which his employment contributed. 
Preslar v. Cannon Mills Co., 81 N.C. App. 276, 
344 S.E.2d 141 (1986). 

A construction of subdivision (28) which 
defeats its purpose would be irrational 
and will not be adopted by the Supreme Court. 
McCuiston v. Addressograph-Multigraph Corp., 
308 N.C. 665, 303 S.E.2d 795 (1983). 

In order to obtain an award of workers’ 
compensation for loss of hearing under 
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subdivision (28), plaintiff must prove that he 
suffered a loss of hearing in both ears which 
was caused by harmful noise in his work envi- 
ronment. Price v. Broyhill Furn., 90 N.C. App. 
peee60 5.u2d 111988). 

Plaintiff was entitled to compensation 
according to his wages at the time of last 
exposure, since plaintiff had met the burden 
of proof for that period of time; expert medical 
testimony clearly indicated that during this 
time, in which plaintiff was exposed to noise 
above 90 decibels in immediate proximity with- 
out the benefit of protective headgear, plain- 
tiff’s pattern and degree of hearing loss corre- 
lated to the kind of noise to which he was 
exposed. Sellers v. Lithium Corp., 94 N.C. App. 
575, 380 S.E.2d 526 (1989), cert. denied, 325 
N.C. 547, 385 S.E.2d 501 (1989). 

The 90 decibel limit in this section is the 
ambient noise level. Clark v. Burlington In- 
dus., Inc., 78 N.C. App. 695, 338 8.E.2d 553, 
cert.,denied, 316 N.C. 375, 342 S8.H.2d 892 
(1986). 

No presumption arises under subdivi- 
sion (28) if the noise intensity level is 90 
decibels or greater. Claimant must still prove 
a loss of hearing caused by harmful noise in the 
employment. McCuiston v. Addressograph- 
Multigraph Corp., 308 N.C. 665, 303 S.E.2d 795 
(1983). 

Burden of Proof. — To establish a prima 
facie case under subdivision (28) of this section, 
a plaintiff must prove: (1) loss of hearing in 
both ears which was (2) caused by harmful 
noise in his work environment. Upon so doing, 
the burden of proof shifts to the employer. If the 
employer then proves that the sound which 
caused plaintiff’s hearing loss was of an inten- 
sity of less than 90 decibels, plaintiff cannot 
recover. McCuiston vv. Addressograph- 
Multigraph Corp., 308 N.C. 665, 303 S.E.2d 795 
(1983). 

Burden to prove that noise level was 
under 90 decibels exists only when the defen- 
dant seeks to establish an affirmative defense 
under paragraph (28)a. Price v. Broyhill Furn., 
90 N.C. App. 224, 368 S.E.2d 1 (1988). 

Employee Need Not Measure Noise 
Level. — It is unreasonable to assume that the 
legislature intended an employee to bear the 
burden of making noise-level measurements 
during his employment in order to lay the 
groundwork for a workers’ compensation claim. 
Such an interpretation of subdivision (28) 
would make it virtually impossible for an em- 
ployee to successfully bring suit for compensa- 


ART. 1. WORKERS’ COMPENSATION ACT 


897-54 


tion for a hearing loss, due to the difficulty he 
would encounter in attempting to make mea- 
surements of sound on his employer’s premises. 
McCuiston v. Addressograph-Multigraph Corp., 
308 N.C. 665, 303 S.E.2d 795 (1983). 

Intensity Less Than 90 Decibels Is Affir- 
mative Defense. — In seeking to recover 
workers’ compensation for occupational loss of 
hearing, an employee does not have the burden 
of proving as part of his prima facie case that 
the workplace sound which caused his hearing 
loss was of intensity of 90 decibels, A scale, or 
more. Rather, proof that the sound causing 
plaintiff’s injury was of intensity less than 90 
decibels is an affirmative defense available to 
the employer. McCuiston v. Addressograph- 
Multigraph Corp., 308 N.C. 665, 303 S.E.2d 795 
(1983). 

Ninety decibels is generally considered 
a threshold of safe noise under federal and 
state occupational health and safety standards. 
Under such noise standards, many employers 
are required to maintain a continuing effective 
hearing conservation program for employees 
exposed to occupational noise level of 85 deci- 
bels or more. McCuiston v. Addressograph- 
Multigraph Corp., 308 N.C. 665, 303 S.E.2d 795 
(1983). 

Effect of Regular Use of Protective De- 
vices. — The last sentence of subdivision (28)i 
of this section means that regular use of pro- 
tective devices constitutes removal from expo- 
sure only for purposes of triggering the statu- 
tory six-month waiting period established by 
the first sentence of paragraph (28)i. Clark v. 
Burlington Indus., Inc., 78 N.C. App. 695, 338 
S.E.2d 553, cert. denied, 316 N.C. 375, 342 
§.E.2d 892 (1986). 

The providing of protective devices does 
not establish any absolute bar to claims for 
hearing loss, and the Commission erred in so 
interpreting subdivision (28)i of this section. 
Clark v. Burlington Indus., Inc., 78 N.C. App. 
695, 338 S.E.2d 553, cert. denied, 316 N.C. 375, 
342 9.E.2d 892 (1986). 

Noise to Be Measured in Workplace and 
Not Inside Protective Device. — North 
Carolina industrial noise monitoring require- 
ments require noise to be measured in the 
workplace. Contentions that compliance with 
the 90 decibel standard should be measured 
inside the hearing protective device worn by 
the employee, rather than in the workplace 
itself, have been rejected. Clark v. Burlington 
Indus., Inc., 78 N.C. App. 695, 338 S.E.2d 553, 
cert. denied, 316 N.C. 375, 342 S.E.2d 892 
(1986). 


§ 97-54. “Disablement” defined. 


The term “disablement” as used in this Article as applied to cases of 
asbestosis and silicosis means the event of becoming actually incapacitated 
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because of asbestosis or silicosis to earn, in the same or any other employment, 
the wages which the employee was receiving at the time of his last injurious 
exposure to asbestosis or silicosis; but in all other cases of occupational disease 
“disablement” shall be equivalent to “disability” as defined in G.S. 97-2(9). 


G935. 46912359 900.C8 20 tal.) 


Legal Periodicals. — For discussion of oc- 
cupational disease compensation in light of 
Rutledge v. Tultex Corp./Kings Yarn, 308 N.C. 


CASE 


Editor’s Note. — Some of the cases cited 
below were decided under this section as it stood 
before the 1955 amendment. 

Section 97-61.5 was held in conflict with 
this section and former § 97-58(a), thereby 
establishing an exception. This exception made 
the diagnosis of asbestosis or silicosis the same 
as disablement. The disease must therefore 
have developed within two years of the last 
exposure. Roberts v. Southeastern Magnesia & 
Asbestos Co., 61 N.C. App. 706, 301 S.E.2d 742 
(1983), decided prior to 1987 amendment to 
§ 97-58, which repealed subsection (a). 

“Any other employment” construed. — 
This section clearly states that disablement 
begins when a claimant is incapacitated be- 
cause of asbestosis or silicosis from earning in 
the same or any other employment the wages 
he earned at the time of his last injurious 
exposure to silicosis or asbestosis. It simply 
does not require that “any other employment” 
be a “dusty” trade. Martin v. Petroleum Tank 
Serv., 65 N.C. App. 565, 309 S.E.2d 536 (1983), 
cert. denied, 310 N.C. 477, 312 S.E.2d 885 
(1984). 

In ascertaining the right to compensa- 
tion in cases involving occupational dis- 
eases such as silicosis, the Industrial Commis- 
sion must ordinarily determine (1) whether the 
plaintiff in fact has an occupational disease, (2) 
whether, and to what extent, the plaintiff is 
disabled within the meaning of this section, 
and (3) to what degree any such disability is 
caused by the occupational disease. Pitman v. 
Feldspar Corp., 87 N.C. App. 208, 360 S.E.2d 
696 (1987), cert. denied, 321 N.C. 474, 364 
S.E.2d 924 (1988). 

Silicosis and Asbestosis Disablement as 
Inability to Work Near Dust. — Unlike dis- 
ablement from other occupational diseases, dis- 
ablement from silicosis and asbestosis is mea- 
sured from the time a claimant can no longer 
work at dusty trades, not from the time he can 
no longer work at any job. Taylor v. J.P. Stevens 
& Co., 300 N.C. 94, 265 S.E.2d 144 (1980). 

Two-prong test is used to determine 
when running of claim period is triggered: 
(1) the time at which employee is disabled 
within the meaning of this section by his inabil- 


85, 301 S.E.2d 370 (1983), see 62 N.C.L. Rev. 
573 (1984). 


NOTES 


ity to work, and (2) the time at which employee 
is informed of his disease by competent medical 
authority. Martin v. Petroleum Tank Serv., 65 
N.C. App. 565, 309 S.E.2d 536 (1983), cert. 
denied, 310 N.C. 477, 312 S.E.2d 885 (1984). 

Disability Refers to Diminished Capac- 
ity to Earn Money. — Under the act, disabil- 
ity refers not to physical infirmity but to a 
diminished capacity to earn money. Mabe v. 
North Carolina Granite Corp., 15 N.C. App. 
253, 189 S.E.2d 804 (1972). 

But Earning Capacity Must Be That of 
Particular Plaintiff. — With respect to dis- 
ability, the question is what effect has the 
disease had upon the earning capacity of this 
particular plaintiff; not what effect a like phys- 
ical impairment would have upon an employee 
of average age and intelligence. Mabe v. North 
Carolina Granite Corp., 15 N.C. App. 253, 189 
S.E.2d 804 (1972). 

Where the plaintiff is fully incapacitated be- 
cause of silicosis to earn wages through work at 
hard labor, which is the only work he is quali- 
fied to do by reason of his age and education, 
the plaintiff is totally incapacitated because of 
silicosis to earn, in the same or any other 
employment, the wages he was earning at the 
time of his last injurious exposure. Mabe v. 
North Carolina Granite Corp., 15 N.C. App. 
253, 189 $8.E.2d 804 (1972). 

When Disablement Deemed to Have Oc- 
curred. — The time when disablement is 
deemed to have occurred depends upon the 
factual situation under consideration. Fetner v. 
Rocky Mount Marble & Granite Works, 251 
ING 2296, LS be2de3 245 ( 1959) 

An employee does not contract or develop 
asbestosis or silicosis in a few weeks or months. 
These diseases develop as the result of expo- 
sure for many years to asbestos dust or dust of 
silica. Both diseases, according to the textbook 
writers, are incurable and usually result in 
total permanent disability. Therefore, it would 
seem that the victims of these incurable occu- 
pational diseases constitute a legitimate bur- 
den on the industries in which they were ex- 
posed to the hazards that produced their 
disablement. Such was the intent of the legis- 
lature. Honeycutt v. Carolina Asbestos Co., 235 
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N.C. 471, 70 S.E.2d 426 (1952). 

When Plaintiff First Learned of Disease 
Irrelevant to When Disability Began. — 
Plaintiff did not become disabled within the 
meaning of the Workers’ Compensation Act 
until June 3, 1982, when he was forced to stop 
work of any kind because of his occupational 
disease. Because plaintiff was able to earn the 
wages he had always received until that date, 
the arguments as to when plaintiff was first 
informed of the nature and work-related cause 
of his disease were irrelevant. Thus his claim, 
filed on February 2, 1983, was timely. Under- 
wood v. Cone Mills Corp., 78 N.C. App. 155, 336 
S.E.2d 634 (1985), cert. denied, 316 N.C. 202, 
341 S.E.2d 583 (1986). 

The fact that a worker performed his 
duties with regularity until the date he 
was dismissed because he was affected with 
silicosis does not require a finding that he was 
not disabled at that time as defined by this 
section. Young v. Whitehall Co., 229 N.C. 360, 
49 S.E.2d 797 (1948). 

Medical Testimony Necessary to Estab- 
lish “Disablement”. — Evidence tending to 
establish “disablement,” as that term is used in 
the statute in reference to silicosis, must be 
supported by medical testimony, and the find- 
ing of the competent medical authority must be 
to the effect that disablement occurred within 
two years from the last exposure. Huskins vy. 
United Feldspar Corp., 241 N.C. 128, 84 S.E.2d 
645 (1954). 

Disablement from Asbestosis or Silico- 
sis. — Employee becoming disabled by asbes- 
tosis or silicosis within the terms of the specific 
definition embodied in G.S. 97-54, and who was 
no longer employed by the employer and had 
not been “removed” by the employer as required 
by G.S. 97-61.5(b), was entitled to be considered 
for ordinary compensation measured by the 
general provisions of the North Carolina Work- 
men’s Compensation Act and not GS. 97- 
61.5(b). Abernathy v. Sandoz Chemicals/ 
Clariant Corp., 151 N.C. App. 252, 565 S.E.2d 
218, 2002 N.C. App. LEXIS 724 (2002), cert. 
denied, 356 N.C. 482, 572 S.E.2d 421 (2002). 

Disablement from asbestosis under G.S. 
97-54 was defined as the event of becoming 
actually incapacitated because of asbestosis to 
earn, in the same or any other employment, the 
wages that the employee was receiving at the 
time of his last injurious exposure to asbestos. 
Abernathy v. Sandoz Chemicals/Clariant Corp., 
151 N.C. App. 252, 565 S.E.2d 218, 2002 N.C. 
App. LEXIS 724 (2002), cert. denied, 356 N.C. 
432, 572 S.E.2d 421 (2002). 

Evidence of Disability from Silicosis. — 
Due to the nature of silicosis, it is essential to 
establish the presence of the disease by compe- 
tent medical authority. But where it has been 
established that a person who has been exposed 


ART. 1. WORKERS’ COMPENSATION ACT 


§97-54 


to free silica dust has developed silicosis to the 
extent that it may be disabling, testimony other 
than that of a medical expert may be admitted 
and considered in determining when such per- 
son actually became disabled or disabled to 
work. Certainly, a victim of silicosis is compe- 
tent to testify to his lessened capacity to work, 
his shortness of breath, and the effect that 
physical exertion has upon him, all of which are 
normal symptoms of silicosis. Singleton v. D.T. 
Vance Mica Co., 235 N.C.'315, 69: S.E.2d) 707 
(1952): 

Evidence of Disability from Byssinosis 
and Chronic Obstructive Lung Disease. — 
Evidence held sufficient to support the finding 
that plaintiff was partially incapable of engag- 
ing in gainful employment by byssinosis and 
chronic obstructive lung disease as a result of 
29 years of smoking and exposure to cotton 
dust, and that his occupational disease, com- 
bined with his age, limited education and work 
experience, limited his ability to earn wages. 
Hendrix v. binn-Cormher Corp, o17 N.C. 179; 
345 S.E.2d 374 (1986). 

Finding that plaintiff has not been able 
to work since leaving his employment and that 
plaintiff is totally disabled, taken together with 
additional findings regarding plaintiff's age, 
limited education, work experience, worsened 
physical condition and inability to exert him- 
self, support a conclusion that plaintiff is un- 
able to earn wages at any job, and are mini- 
mally sufficient to support a conclusion of 
disability. Pitman v. Feldspar Corp., 87 N.C. 
App. 208, 360 S.E.2d 696 (1987), cert. denied, 
321 N.C. 474, 364 S.E.2d 924 (1988). 

Evidence that plaintiff could do “light 
work” if no silica dust were involved was 
insufficient to support a finding that he was not 
disabled from doing “ordinary work,” since the 
two terms are not synonymous in the realm of 
manual labor. Young v. Whitehall Co., 229 N.C. 
360, 49 S.E.2d 797 (1948). 

Claimant Unable to Earn Wages in Any 
Job for Which Qualified Is Totally, Not 
Partially, Disabled. — The Commission erred 
as a matter of law by awarding claimant com- 
pensation for partial disability when it found as 
fact that plaintiff was incapable of earning 
wages in any employment for which plaintiff 
was qualified. Based on the Commission’s find- 
ings, plaintiff was totally disabled within the 
meaning of G.S. 97-29. Carothers v. Ti-Caro, 83 
N.C. App. 301, 350 S.E.2d 95 (1986). 

Where a plaintiff, due to an occupational 
disease, is fully incapacitated to earn wages at 
employment which is the only work he is qual- 
ified to do by reason of such factors as age and 
education, he is totally incapacitated. 
Carothers v. Ti-Caro, 83 N.C. App. 301, 350 
S.H.2d 95) 986), 

Evidence held sufficient to show claim- 
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ant disabled. Autrey v. Victor Mica Co., 234 
N.C. 400, 67 S.H.2d 383 (1951); Singleton v. 
D.T. Vance Mica Co., 235 N.C. 315, 69 S.E.2d 
707 (1952). See also Young v. Whitehall Co., 229 
N.C. 360, 49 S:E.2d'797 (1948). 

Evidence Held Sufficient to Show that 
Injurious Exposure Occurred during 
Course of Employment. — Where the record 
disclosed that plaintiff did not continue earning 
wages after 1969, her unsuccessful attempts to 
work during the years 1969 to 1980, when 
considered in conjunction with the medical ev- 
idence, merely demonstrated her total incapac- 
ity to earn wages; thus the commission’s deter- 
mination that plaintiff’s last injurious exposure 
to the hazards of her occupational disease oc- 
curred while she was employed in 1968, and its 
order that employer and its carrier in 1968 pay 
her an award under the provisions of G.S. 97-29 
in effect on October 1, 1968, would be affirmed. 
Gregory v. Sadie Cotton Mills, Inc., 90 N.C. 
App. 433, 368 S.E.2d 650, cert. denied, 322 N.C. 
830501 leoaHezd 277 (98s): 

Six Day Leave of Absence Incom- 
pensable. — Plaintiff’s six day leave-of-ab- 
sence was incompensable under the Act for 
disability compensation. Howard v. Square-D 
Co., 128 N.C. App. 303, 494 S.E.2d 606 (1998). 

Evidence held insufficient to show dis- 
ablement occurring within two years from 
last exposure. Huskins v. United Feldspar 
Corp., 241 N.C. 128, 84 S.E.2d 645 (1954). 
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As to criterion of disability in cases of 
asbestosis and silicosis prior to the 1955 
amendment. Young v. Whitehall Co., 229 N.C. 
360, 49 S.E.2d 797 (1948); Singleton v. D.T. 
Vance. Mica: Co,,-235.N,C, 315,695 HE. 2d.707, 
(1952); Honeycutt v. Carolina Asbestos Co., 235 
N.C. 471... 70 8:8.2d 426. 1952); Brinklewen, 
United Feldspar & Minerals Corp., 246 N.C. 17, 
97 S.H.2d 419 (1957). 

Applied in Willingham v. Bryan Rock & 
Sand Co., 240 N.C. 281, 82 S.E:2d 68 (1954); 
Dowdy v. Fieldcrest Mills, Inc., 59 N.C. App. 
696, 298 S.E.2d 82 (1982); May v. Shuford 
Mills, Inc., 64 N.C. App. 276, 307 S.E.2d 372 
(1983); Joyner v. J.P. Stevens & Co., 71 N.C. 
App. 625, 322 S.E.2d 636 (1984); Allen v. Stan- 
dard Mineral Co., 71 N.C. App. 597, 322 S.H.2d 
644 (1984). 

Cited in Duncan v. Carpenter, 233 N.C. 422, 
64 S.E.2d 410 (1951); Pitman v. Carpenter, 247 
N.C. 63, 100 S.E.2d 231 (1957); Sebastian v. 
Mona Watkins Hair Styling, 40 N.C. App. 30, 
251 S.E.2d 872 (1979); Taylor v. J.P. Stevens & 
Co., 300 N.C. 94, 265 S.E.2d 144 (1980); McKee 
v. Crescent Spinning Co., 54 N.C. App. 558, 284 
S.E.2d 175 (1981); Peoples v. Cone Mills Corp., 
316 N.C. 426, 342 S.E.2d 798 (1986); Gregory v. 
Sadie Cotton Mills, Inc., 90 N.C. App. 433, 368 
S.E.2d 650 (1988); Tyndall v. Walter Kidde Co., 
102 N.C. App. 726, 403 S.E.2d 548 (1991); Clark 
v. ITT Grinnell Indus. Piping, Inc., 141 N.C. 
App., 417,, 539, S.1.2d, 369, 720008 N_@ ann. 
LEXIS 1416 (2000). 


The term “disability” as used in this Article means the state of being 
incapacitated as the term is used in defining “disablement” in G.S. 97-54. 
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Legal Periodicals. — For discussion of oc- 
cupational disease compensation in lght of 
Rutledge v. Tultex Corp./Kings Yarn, 308 N.C. 


85, 301 S.E.2d 370 (1983), see 62 N.C.L. Rev. 
573 (1984). 
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Applied in Dowdy v. Fieldcrest Mills, Inc., 
59 N.C. App. 696, 298 S.E.2d 82 (1982); May v. 
Shuford Mills, Inc., 64 N.C. App. 276, 307 
S.E.2d 372 (1983). 

Cited in Honeycutt v. Carolina Asbestos Co., 
235 N.C. 471, 70 8.E.2d 426 (1952): Taylor v. 


J.P. Stevens & Co., 300 N.C. 94, 265 S.E.2d 144 
(1980); McKee v. Crescent Spinning Co., 54 
NCU App. 500, 284 5.E.2d 175, (1981)2 yas 
Waverly Mills, 56 N.C. App. 14, 286 S.E.2d 837 
(1982). 


§ 97-56. Limitation on compensable diseases. 


_ The provisions of this Article shall apply only to cases of occupational disease 
in which the last exposure in an occupation subject to the hazards of such 
diseases occurred on or after March 26, 1935. (1935, c. 123.) 
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§ 97-57. Employer liable. 


In any case where compensation is payable for an occupational disease, the 
employer in whose employment the employee was last injuriously exposed to 
the hazards of such disease, and the insurance carrier, if any, which was on the 
ris when the employee was so last exposed under such employer, shall be 
iable. 

For the purpose of this section when an employee has been exposed to the 
hazards of asbestosis or silicosis for as much as 30 working days, or parts 
thereof, within seven consecutive calendar months, such exposure shall be 
deemed injurious but any less exposure shall not be deemed injurious; 
provided, however, that in the event an insurance carrier has been on the risk 
for a period of time during which an employee has been injuriously exposed to 
the hazards of asbestosis or silicosis, and if after insurance carrier goes off the 
risk said employee is further exposed to the hazards of asbestosis or silicosis, 
although not so exposed for a period of 30 days or parts thereof so as to 
constitute a further injurious exposure, such carrier shall, nevertheless, be 


Haplomloso.c..120; 1945, ¢. 162; 1957, c, 1396, s. 7.) 


Legal Periodicals. — For survey of 1982 
law on workers’ compensation, see 61 N.C.L. 
Rev. 1243 (1983). 

For note, “Caulder v. Waverly Mills: Expand- 


ing the Definition of an Occupational Disease 
Under the Last Injurious Exposure Rule,” see 
64 N.C.L. Rev. 1566 (1986). 


CASE NOTES 


The purpose of this section is to deter- 
mine whether there has been sufficient expo- 
sure to the hazards of asbestosis during a 
particular period of employment to hold the 
employer during that period liable. By contrast, 
the purpose of former G.S. 97-58(a) was to limit 
the time in which an employer was liable for a 
compensable exposure. Long v. North Carolina 
Finishing Co., 82 N.C. App. 568, 346 S.E.2d 669 
(1986). 

Function of Section. — The rule under this 
section, assigning liability to the employer 
where the employee was last injuriously ex- 
posed, serves to eliminate the need for complex 
and expensive litigation of the issue of relative 
contribution by each of several employments to 
a plaintiff’s occupational disease. The possibil- 
ity that some employers may bear a dispropor- 
tionate share of the total liability for occupa- 
tional disease is a problem for the legislature, 
not the courts, to consider. Frady v. Groves 
Thread/General Accident Ins. Co., 56 N.C. App. 
61, 286 S.E.2d 844, aff'd, 312 N.C. 316, 321 
S.E.2d 835 (1984). 

This section does not provide for part- 
nership in responsibility, and has nothing to 
say as to the length of the last employment or 
the degree of injury which the deleterious ex- 
posure must inflict to merit compensation. It 
takes the breakdown practically where it oc- 
curs — with the last injurious exposure. 
Haynes v. Feldspar Producing Co., 222 N.C. 
163, 22 S.E.2d 275 (1942). 

And Negates Comparative Responsibil- 


ity of Successive Employers and Insur- 
ance Carriers. — Any suggestion of compara- 
tive responsibility as between successive 
employers and their respective carriers, or as 
between successive carriers for the same em- 
ployer, is dispelled by the plain language of this 
section. The liability is upon the employer and 
carrier on the risk when the employee was “last 
injuriously exposed” to the hazards of silicosis, 
as that expression is here defined. Stewart v. 
Duncan, 239 N.C. 640, 80 S.E.2d 764 (1954). 

Presumption Created by Section 97-57. 
— Section 97-57 creates an irrebuttable legal 
presumption that the last thirty days of work is 
the period of last injurious exposure. Thus, “an 
exposure which proximately augmented the 
disease to any extent, however slight” is 
deemed the last injurious exposure. Barber v. 
Babcock & Wilcox Constr. Co., 101 N.C. App. 
564, 400 S.E.2d 735 (1991). 

Plaintiff does not have to establish that the 
conditions of his employment with the defen- 
dant caused or significantly contributed to his 
disease. He need only show that: (1) he has an 
occupational disease and (2) he was “last inju- 
riously exposed to the hazards of such disease” 
in the defendant’s employment. Barber v. Bab- 
cock & Wilcox Constr. Co., 101 N.C. App. 564, 
400 8.E.2d 735 (1991). 

Plaintiff satisfied his burden of proof and was 
entitled to workers’ compensation benefits 
where there was an irrebuttable legal presump- 
tion that the last thirty days of work subjecting 
the plaintiff to the hazards of asbestos is the 
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period of last injurious exposure and the Indus- 
trial Commission held that plaintiff was ex- 
posed to the inhalation during the 48 days he 
worked for last employer, the defendant. Bar- 
ber v. Babcock & Wilcox Constr. Co., 101 N.C. 
App. 564, 400 S.E.2d 735 (1991). 

The Commission erred in requiring 
plaintiff to prove that her last employ- 
ment was the cause of her occupational dis- 
ease, as this section assesses liability to the 
employer in whose employment the employee 
was last injuriously exposed, however minimal 
the exposure, to the hazards of the occupational 
disease. Rutledge v. Tultex Corp./Kings Yarn, 
56 N.C. App. 345, 289 S.E.2d 72, aff’d in part 
and rev'd in part on other grounds, 308 N.C. 85, 
301 S.Ei2d.359 (11983). 

“Hazard”. — The term “hazard” should be 
given its common and ordinary meaning, since 
there is nothing to indicate that the legislature 
intended it to have some other meaning and it 
has not acquired some technical meaning. 
Caulder v. Mills, 314 N.C. 70, 331 S.E.2d 646 
(1985). 

By the phrase “hazards of the disease,” as 
used in this section, the legislature intended to 
include more than substances which are capa- 
ble in themselves of producing an occupational 
disease. Caulder v. Mills, 314 N.C. 70, 331 
S.E.2d 646 (1985). 

In order for a substance to be a “hazard” of an 
occupational disease within the meaning of this 
section, it must be a substance peculiar to the 
workplace. By this it is meant that the sub- 
stance is one to which the worker has a greater 
exposure on the job than does the public gener- 
ally, either because of the nature of the sub- 
stance itself or because the concentrations of 
the substance in the workplace are greater 
than concentrations to which the public gener- 
ally is exposed. Caulder v. Mills, 314 N.C. 70, 
331 S.E.2d 646 (1985). 

A condition peculiar to the workplace which 
accelerates the progress of an occupational dis- 
ease to such an extent that the disease finally 
causes the worker’s incapacity to work consti- 
tutes a source of danger and difficulty to that 
worker and increases the possibility of that 
worker’s ultimate loss. It constitutes, therefore, 
a hazard of the disease as the term “hazard” is 
commonly used. Caulder v. Mills, 314 N.C. 70, 
331 S.E.2d 646 (1985). 

Dust as Substance Peculiar to Work- 
place. — Dust arising from the processing of 
synthetic fibers in textile plants is a substance 
to which, because of its nature, workers in 
those plants have a greater exposure than does 
the public generally. It is, therefore, a sub- 
stance peculiar to the workplace. Caulder v. 
Mills, 314 N.C. 70, 331 S.E.2d 646 (1985). 

Effect of Preexisting Condition. — An 
employer must take his employee as he finds 
him, and will be lable for the full extent of the 
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employee’s compensable injury even where a 
preexisting condition substantially contributes 
to the degree of the injury. Frady v. Groves 
Thread/General Accident Ins. Co., 56 N.C. App. 
61, 286'S.E.2d 844, aff'd, 312 N.C..3167 321 
S.E.2d 835 (1984). 

The statutory term “last injuriously ex- 
posed” means an exposure which proximately 
augmented the disease to any extent, however 
slight. Rutledge v. Tultex Corp./Kings Yarn, 308 
N.C. 85, 301 S.E.2d 359 (1983). 

Liability of Employer in Whose Employ- 
ment Employee Was Last Injuriously Ex- 
posed. — In compensable cases of occupational 
diseases, the employer in whose employment 
the employee was last injuriously exposed to 
the hazards of such disease is liable. This 
section does not require an independent show- 
ing of a significant contribution to the occupa- 
tional disease. Cain v. Guyton, 79 N.C. App. 
696, 340 S.E.2d 501, aff'd, 318 N.C. 410, 348 
S.E.2d 595 (1986); Anderson v. Gulistan Car- 
pet, Inc., 144 N.C. App. 661, 550 S.E.2d 237, 
2001 N.C. App. LEXIS 575 (2001). 

Where plaintiff’s doctor testified that she had 
negative Tinel’s and Phalen’s signs immedi- 
ately after her resignation from her job but 
positive bilateral Tinel’s and Phalen’s signs 15 
months after her resignation and after holding 
various other jobs, the Industrial Commission 
did not err in finding that she was last “injuri- 
ously exposed” to carpal tunnel syndrome while 
working with her subsequent employers. Har- 
din v. Motor Panels, Inc., 1386 N.C. App. 351, 
524 S.E.2d 368, 2000 N.C. App. LEXIS 5 (2000), 
cert. denied, 351 N.C. 473, 543 S.E.2d 488 
(2000). 

North Carolina Industrial Commission did 
not err in denying benefits for asbestosis and 
lung cancer where there was competent evi- 
dence in the record to support the Commission’s 
findings regarding the employee’s last injurious 
exposure to asbestos, and where the Commis- 
sion applied the correct legal standard in eval- 
uating both claims; the evidence supported a 
reasonable inference that the employee was 
exposed to asbestos for at least 30 days or parts 
thereof within seven consecutive months while 
working for a different employer, and the em- 
ployee’s last injurious exposure to the hazards 
of asbestosis occurred with the different em- 
ployer. Hatcher v. Daniel Int’ Corp., 153 N.C. 
App. 776, 571 S.E.2d 20, 2002 N.C. App. LEXIS 
1261 (2002). 

Last Injurious Exposure Can Be Quanti- 
tatively Slight. — Exposure to a substance 
which can cause an occupational disease can be 
a last injurious exposure to the hazards of such 
disease under this section even if the exposure 
in question is so slight quantitatively that it 
could not in itself have produced the disease. 
Caulder v. Mills, 314 N.C. 70, 331 S.E.2d 646 
(1985). 
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If the occupational exposure in question is 
such that it augments the disease process to 
any degree, however slight, the employer is 
liable. Gay v. J.P. Stevens & Co., 79 N.C. App. 
324, 339 S.E.2d 490 (1986). 

“Last injuriously exposed” means an expo- 
sure which proximately augmented the disease 
to any extent, however slight. Cain v. Guyton, 
79 N.C. App. 696, 340 S.E.2d 501, aff'd, 318 
N.©.:410; 348 S.E.2d 595 (1986). 

Substance Need Not Be Known to Cause 
Disease. — In addition, the substance to which 
plaintiff was last injuriously exposed need not 
be a substance known to cause the disease. Gay 
v. J.P. Stevens & Co., 79 N.C. App. 324, 339 
S.E.2d 490 (1986). 

Finding of Last Injurious Exposure Held 
Not Inconsistent with Other Findings. — 
Where an employee’s exposure to dust at his 
last employer’s plants, including the last plant 
at which he worked, contributed to his pulmo- 
nary symptoms and was harmful to him, and 
his last injurious exposure to the hazards of his 
lung disease occurred while he was employed 
by his last employer, the Commission’s finding 
that dust from the synthetic fibers present at 
his last employer’s plants was not known to 
cause chronic obstructive lung disease did not 
preclude a conclusion that exposure to it con- 
stituted a last injurious exposure to the haz- 
ards of the disease. Caulder v. Mills, 314 N.C. 
70, 331 S.E.2d 646 (1985). 

In chronic obstructive lung disease 
cases, the last injurious exposure to “the 
hazards of such disease” is not necessarily 
limited to cotton dust; it can be to other condi- 
tions that enhance or augment the disease 
process and the worker’s condition to any ex- 
tent. Neal v. Leslie Fay, Inc., 78 N.C. App. 117, 
336 S.E.2d 628 (1985). 

It is not necessary that the last injurious 
exposure to the hazards of chronic obstructive 
lung disease either caused or significantly con- 
tributed to the occupational disease; it is 
enough if the exposure augmented the disease 
to any extent whatever. Neal v. Leslie Fay, Inc., 
78 N.C. App. 117, 336 S.E.2d 628 (1985). 

Most Recent Employer Found Liable for 
Pre-existing Condition. — A textile mill em- 
ployee’s second employer was liable for her 
asthma, where there was medical testimony 
that employee’s exposure at the second employ- 
er’s mill likely augmented her illness, however 
slight, such that employee was last injuriously 
exposed to the hazards of her disease at the 
second employer’s mill. Locklear v. Stedman 
Corporation/Sara Lee Knit Prods., 131 N.C. 
App. 389, 508 S.E.2d 795 (1998). 

It is not necessary that claimant show 
that the conditions of employment caused 
or significantly contributed to occupa- 
tional disease. She need only show: (1) That 
she has a compensable occupational disease 
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and (2) that she was “last injuriously exposed to 
the hazards of such disease” in defendant’s 
employment. Rutledge v. Tultex Corp./Kings 
Yarn, 308 N.C. 85, 301 S.E.2d 359 (1983). 

Portion of Disability Due to Industrial 
Disease Not Chargeable to Age and Educa- 
tion. — Where an industrial disease renders 
an employee actually incapacitated to earn any 
wages, the employer may not ask that a portion 
of the disability be charged to employee’s ad- 
vanced age and poor learning on the ground 
that if it were not for these factors he might still 
retain some earning capacity. Anderson v. A.M. 
Smyre Mfg. Co., 54 N.C. App. 337, 283 $.H.2d 
A33 (1981). 

Liability of Insurance Carrier. — The 
carrier of the insurance during the employee’s 
last 30-day period of exposure to the hazards of 
an occupational disease is solely liable for com- 
pensation allowed for total disability from the 
occupational disease. This result is not affected 
by the fact that prior to the time such insurance 
company became the carrier, medical examina- 
tions had disclosed that the employee was suf- 
fering with the disease, or that the Industrial 
Commission had advised him as to the compen- 
sation and rehabilitation provisions of the act, 
but had, in the exercise of its discretion, failed 
to order him to quit the occupation pursuant to 
former G.S. 97-61. Bye v. Interstate Granite 
Co... 230 N.C. 3384) 53.5.H.2d 274.1949). 

Where compensation insurer carried risk for 
employer from 1947 through Jan. 31, 1953, and 
employer did not carry insurance from Feb. 1, 
1953 through Feb. 19, 1953, insurer was hable 
for at least a pro rata part of award based on 
finding that employee became disabled by sili- 
cosis on Feb. 19, 1953, the last date on which 
the employee was remuneratively employed by 
the employer. Mayberry v. Oakboro Granite & 
Marble Co., 243 N.C. 281, 90 S.E.2d 511 (1955), 
decided under this section as it stood before the 
1957 amendment. 

Before the 1957 amendment, which added 
the proviso to the second paragraph of this 
section, where an employee became disabled 
from asbestosis while working for a single em- 
ployer, but different insurers were on the risk 
during the employee’s last 30 days’ exposure to 
the hazards of the disease, the carrier last on 
the risk, even though it was on the risk for only 
the last five days on which the employee 
worked, was solely liable for the award under a 
provision of the policy contracts that each pol- 
icy should apply only to injury by disease of 
which the last day of the last exposure occurred 
during the policy period. Hartsell v. Thermoid 
Gow249 N.Cya27 e107 Sie 2d.125 (1959): 

Where there are two companies and, presum- 
ably, two insurance carriers, or one company 
and two insurance carriers, the carrier on the 
risk when the employee is last injuriously ex- 
posed is the liable party. Jones v. Beaunit Corp., 
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72 N.C. App. 351, 324 S.E.2d 624 (1985). 

Application of definition of “injurious 
exposure” in the first clause of the second 
paragraph of this section to the hazards of 
asbestosis is limited, by the express language 
of the statute, to determining liability under 
this section. Long v. North Carolina Finishing 
Co., 82 N.C. App. 568, 346 S.E.2d 669 (1986). 

Exposure Requirement of This Section 
Not Read into Former § 97-58(a). — Logi- 
cally there was no reason to read the exposure 
requirements of this section into former G.S. 
97-58(a), and the Court of Appeals would de- 
cline to do so. Long v. North Carolina Finishing 
Co., 82 N.C. App. 568, 346 S.E.2d 669 (1986). 

A claimant need not provide scientific 
proof of his exposure to asbestos for pur- 
poses of this section; plaintiff presented sub- 
stantial other evidence of his repeated exposure 
to asbestos during his employment with defen- 
dant-employer to justify his compensation. Aus- 
tin v. Continental Gen. Tire, 141 N.C. App. 397, 
540 S.E.2d 824, 2000 N.C. App. LEXIS 1415 
(2000), rev'd on other grounds, 354 N.C. 344, 
bdsm 241680, (2001): 

A claimant need not introduce scientific evi- 
dence to prove his exposure to asbestos for the 
purposes of this section; testimony of plaintiff, 
two co-workers, a defense witness and three 
medical experts was, therefore, sufficient to 
support the Commission’s finding that plaintiff 
was exposed to asbestos. Clark v. ITT Grinnell 
Indus. Piping, Inc., 141 N.C. App. 417, 539 
S.E.2d 369, 2000 N.C. App. LEXIS 1416 (2000). 

Findings Required to Support Award for 
Silicosis. — To support an award to one suf- 
fering from silicosis, the Industrial Commission 
must find, inter alia, that the employee had 
been exposed to the hazards of silicosis for the 
period provided by this section, and that the 
employee’s work in the State must have ex- 
posed him to the inhalation of silica dust for the 
further period prescribed by G.S. 97-63. Pitman 
v. Carpenter, 247 N.C. 63, 100 S.E.2d 231 
(1957); Woodell v. Starr Davis Co., 77 N.C. App. 
352, 335 S.E.2d 48 (1985). 

This section creates an irrebuttable pre- 
sumption, of law. The last day of work was the 
date of disablement and the last 30 days of 
work was the period of last injurious exposure. 
The Commission could not arbitrarily select 
any 30 days of employment, other than the last 
30 days, within the seven months’ period for 
convenience or protection of any of the parties, 
even if there was some evidence which may be 
construed to support such selection. Fetner v. 
Rocky Mount Marble & Granite Works, 251 
N.C. 296, 111 S.E.2d 324 (1959). 

Where Employee Was Advised That He 
Had Silicosis before Expiration of 30-Day 
Period. — Where the evidence supported find- 
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ings of the Industrial Commission that an em- 
ployee suffering disability from silicosis was 
last injuriously exposed to the hazards of the 
disease for 30 working days within seven con- 
secutive calendar months while in the employ- 
ment of defendant, this section placed liability 
therefor upon such employer and his insurance 
carrier during that period, and the mere fact 
that the employee was advised that he had 
silicosis prior to the expiration of this 30-day 
period but continued for a short time to perform 
his same work was insufficient, standing alone, 
to sustain the insurance carrier’s contention 
that his employment after the discovery of the 
disease was in bad faith so as to make the loss 
fall upon it. Stewart v. Duncan, 239 N.C. 640, 
80 S.E.2d 764 (1954). 

Where the evidence showed that dece- 
dent’s last possible exposure occurred in 
February, 1975, he was required to meet the 
statutory time limitations between February 
1965, and February 1975. Exposure which oc- 
curred prior to 1964 could not be used to 
calculate his level of exposure since it occurred 
over 10 years prior to the last exposure. Gosney 
v. Golden Belt Mfg., 89 N.C. App. 670, 366 
S.E.-2d! 873., cert.. denied, 322..N.C. 835.604 
S.E.2d 276 (1988), upholding Commission’s 
finding that plaintiff failed to show the length 
of exposure to asbestos required by this section 
and § 97-63. 

Carpal Tunnel Syndrome. — Industrial 
commission properly awarded workers’ com- 
pensation disability and medical benefits for 
bilateral carpal tunnel syndrome pursuant to 
G.S. 97-57, as testimony by treating physicians 
showed that the work placed the worker at 
increased risk for the injury, and thus the 
carpal tunnel syndrome qualified as an occupa- 
tional disease pursuant to G.S. 97-53(13). 
Jarrett v. McCreary Modern, Inc., 167 N.C. 
App. 234, 605 S.E.2d 197, 2004 N.C. App. 
LEXIS 2175 (2004). 

Applied in Singleton v. D.T. Vance Mica Co., 
235 N.C. 315, 69 S.E.2d 707 (1952); Willingham 
v. Bryan Rock & Sand Co., 240 N.C. 281, 82 
S.E.2d 68 (1954); Roberts v. Southeastern Mag- 
nesia & Asbestos Co., 61 N.C. App. 706, 301 
S.E.2d 742 (1983); Shockley v. Cairn Studios 
Ltd., 149 N.C. App. 961, 563 S.E.2d 207, 2002 
N.C. App. LEXIS 363 (2002), cert. dismissed, 
356 N.C. 678, 577 S.E.2d 887 (2003), cert. 
denied, 356 N.C. 678, 577 S.E.2d 888 (2003). 

Cited in Autrey v. Victor Mica Co., 234 N.C. 
400, 67 S.E.2d 383 (1951); Frady v. Groves 
Thread/General Accident Ins. Co., 312 N.C. 
316, 321 S.E.2d 835 (1984); Abernathy v. 
Sandoz Chemicals/Clariant Corp., 151 N.C. 
App. 252, 565 S.E.2d 218, 2002 N.C. App. 
LEXIS 724 (2002), cert. denied, 356 N.C. 432, 
572 8.E.2d 421 (2002). 
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§ 97-58. Time limit for filing claims. 


(a) Repealed by Session Laws 1987, c. 729, s. 13. 

(b) The report and notice to the employer as required by G.S. 97-22 shall 
apply in all cases of occupational disease except in case of asbestosis, silicosis, 
or lead poisoning. The time of notice of an occupational disease shall run from 
the date that the employee has been advised by competent medical authority 
that he has same. 

(c) The right to compensation for occupational disease shall be barred unless 
a claim be filed with the Industrial Commission within two years after death, 
disability, or disablement as the case may be. Provided, however, that the right 
to compensation for radiation injury, disability or death shall be barred unless 
a claim is filed within two years after the date upon which the employee first 
suffered incapacity from the exposure to radiation and either knew or in the 
exercise of reasonable diligence should have known that the occupational 
disease was caused by his present or prior employment. (1935, c. 123; 1945, c. 
Moe m@looj6C.02), s..0:.1963, ¢, ono, s. 2; L973,.c.. 1060.98. 3; 1981 oc /34isal: 


Teel Ago...) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 

For survey of 1981 administrative law, see 60 
N.C.L. Rev. 1165 (1982). 

For note, “Wilder v. Amatex Corp.: A First 
Step Toward Ameliorating the Effect of Stat- 


utes of Repose on Plaintiffs with Delayed Man- 
ifestation Diseases,” see 64 N.C.L. Rev. 416 
(1986). 

For note, “Caulder v. Waverly Mills: Expand- 
ing the Definition of an Occupational Disease 
Under the Last Injurious Exposure Rule,” see 
64 N.C.L. Rev. 1566 (1986). 


CASE NOTES 


I. In General. 

II. Asbestosis, Silicosis and Lead Poisoning. 
III. Report and Notice. 
IV. Filing of Claims. 

V. Knowledge of Employee. 


I. IN GENERAL. 


Editor’s Note. — Most of the cases below 
were decided prior to the 1987 amendment 
repealing subsection (a), which had set certain 
restrictions on claims relating to asbestosis and 
lead poisoning. 

Former subsection (a) and subsections 
(b) and (c) were construed in pari materia 
and to ascertain the true legislative intent. 
Duncan v. Carpenter, 233 N.C. 422, 64 S.E.2d 
410 (1951), overruled on other grounds, 300 
N.C. 94, 265 S.E.2d 144 (1980). 

Subsections (b) and (c) must be con- 
strued in pari materia. Underwood v. Cone 
Mills Corp., 78 N.C. App. 155, 336 S.E.2d 634 
(1985), cert. denied, 316 N.C. 202, 341 S.E.2d 
583 (1986). 

When subsections (b) and (c) of this sec- 
tion are interpreted in pari materia, they 
require an employee who seeks to recover for 
disability resulting from an occupational dis- 
ease to give notice or file a claim within two 
years of the time when he is first informed by 
competent medical authority of the nature and 


work-related cause of the disease. Lawson v. 
Cone Mills Corp., 68 N.C. App. 402, 315 S.E.2d 
103 (1984). 

As to the inapplicability of the last expo- 
sure rule to diseases other than silicosis 
and asbestosis, see Taylor v. J.P. Stevens & 
Co., 300 N.C. 94, 265 S.E.2d 144 (1980). 

Failure to obtain approval for payments 
of medical expenses does not raise an es- 
toppel claim. Knight v. Cannon Mills Co., 82 
N.C. App. 453, 347 S.E.2d 832, cert. denied, 318 
N.C. 507, 349 S.E.2d 861 (1986). 

What Findings of Fact Are Conclusive 
on Review. — Except as to questions of juris- 
diction, findings of fact by the Industrial Com- 
mission are conclusive on appeal when sup- 
ported by competent evidence even though 
there is evidence to support contrary findings. 
Findings of jurisdictional fact by the Industrial 
Commission, however, are not conclusive upon 
appeal, even though supported by evidence in 
the record. Dowdy v. Fieldcrest Mills, Inc., 308 
N:Ce-701, 304°S.E:2d) 215 (1983), rehearing 
denied, 311 S.E.2d 590 (N.C. 1984). 

Review of Jurisdictional Findings. — 
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Findings of the Industrial Commission that 
employee received notice from competent med- 
ical authority that she had an occupational 
disease on June 25, 1977 at an occupational 
respiratory problem screening clinic and that 
her claim, filed on July 11, 1980, was barred by 
the two-year statute of limitations in this sec- 
tion were jurisdictional findings of fact fully 
reviewable by the Court of Appeals. Dawkins v. 
Mills, 74 N.C. App. 712, 329 S.E.2d 688 (1985). 

When a defendant employer challenges the 
jurisdiction of the Industrial Commission, any 
reviewing court, including the Supreme Court, 
has the duty to make its own independent 
findings of jurisdictional facts from its consid- 
eration of the entire record. Dowdy v. Fieldcrest 
Mills, Inc., 308 N.C. 701, 304 S.E.2d 215 (1983), 
rehearing denied, 311 S.E.2d 590 (N.C. 1984). 

For decision under former statute relat- 
ing to notice of death from occupational disease, 
see Blassingame v. Southern Asbestos Co., 217 
N.C. 223) 7.5,'.2d 478 (1940): 

Applied in Willingham v. Bryan Rock & 
Sand Co., 240 N.C. 281, 82 S.E.2d 68 (1954); 
Taylor v. J.P. Stevens & Co., 43 N.C. App. 216, 
258 S.E.2d 426 (1979); Eller v. Porter-Hayden 
Co., 48 N.C. App. 610, 269 S.E.2d 284 (1980); 
Perdue v. Daniel Int'l, Inc., 59 N.C. App. 517, 
296 S.E.2d 845 (1982); May v. Shuford Mills, 
Ine., 64 N.C. App: 276, 307 S.E.2d 372 (1983), 
Joyner v. J.P. Stevens & Co., 71 N.C. App. 625, 
322 S.E.2d 636 (1984); Jones v. Beaunit Corp., 
72 N.C. App. 351, 324 S.E.2d 624 (1985); Wall v. 
Macfield/Unifi, 131 N.C. App. 863, 509 S.E.2d 
798 (1998). 

Cited in Whitted v. Palmer-Bee Co., 228 N.C. 
447, 46 S.E.2d 109 (1948); Williams v. Orna- 
mental Stone Co., 232 N.C. 88, 59 S.E.2d 193 
(1950); Fetner v. Rocky Mount Marble & Gran- 
ite Works, 251 N.C. 296, 111 S.E.2d 324 (1959); 
Gragg v. W.M. Harris & Son, 54 N.C. App. 607, 
284 S.E.2d 183 (1981); Payne v. Cone Mills 
Corp., 60 N.C. App. 692, 299 S.E.2d 847 (1983); 
Hogan v. Cone Mills Corp., 63 N.C. App. 439, 
305 S.E.2d 213 (1983); Martin v. Petroleum 
Tank Serv., 65 N.C. App. 565, 309 S.E.2d 536 
(1983); Peoples v. Cone Mills Corp., 69 N.C. 
App. 263, 317 S.H.2d 120 (1984); C.W. Mat- 
thews Contracting Co. v. State, 75 N.C. App. 
317, 330 S.E.2d 630 (1985); Wilder v. Amatex 
Corp., 314 N.C. 550, 386 S.E.2d 66 (1985); 
Hogan v. Cone Mills Corp., 315 N.C. 127, 337 
S.E.2d 477 (1985); Peace v. J.P. Stevens Co., 95 
N.C. App. 129, 381 S.E.2d 798 (1989). 


II. ASBESTOSIS, SILICOSIS AND LEAD 
POISONING. 


Editor’s Note. — The cases below were de- 
cided prior to the 1987 amendment deleting 
subsection (a), which had set certain restrictions 
on claims relating to asbestosis and lead poison- 
ing. 
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Applicability of 1981 Amendment to 
Former Subsection (a). — The Commission 
erred in failing to apply the provisions of former 
subsection (a) of this section, as amended effec- 
tive July 1, 1981, where plaintiff’s decedent 
died on December 11, 1981, and plaintiff’s 
claim was filed on January 8, 1982. As the 
amended version of subsection (a) was in effect 
at the time plaintiff’s right to compensation 
arose, viz., the time of decedent’s death, the 
amended version could constitutionally apply 
to plaintiff’s claim. Long v. North Carolina 
Finishing Co., 82 N.C. App. 568, 346 S.E.2d 669 
(1986). 

Purpose of § 97-57 and Former Subsec- 
tion (a) of This Section Compared. — The 
purpose of G.S. 97-57 is to determine whether 
there has been sufficient exposure to the haz- 
ards of asbestosis during a particular period of 
employment to hold the employer during that 
period liable. By contrast, the purpose of former 
subsection (a) of this section was to limit the 
time in which an employer was liable for a 
compensable exposure. Long v. North Carolina 
Finishing Co., 82 N.C. App. 568, 346 S.E.2d 669 
(1986). 

Exposure Requirement of § 97-57 Not 
Read into Former Subsection (a) of This 
Section. — Logically there was no reason to 
read the exposure requirements of G.S. 97-57 
into former subsection (a) of this section, and 
the Court of Appeals would decline to do so. 
Long v. North Carolina Finishing Co., 82 N.C. 
App. 568, 346 S.E.2d 669 (1986). 

Section 97-61.5 is in conflict within 
§ 97-54 and this section, thereby establish- 
ing an exception. This exception makes the 
diagnosis of asbestosis or silicosis the same as 
disablement. The disease must therefore have 
developed within two years of the last expo- 
sure. Roberts v. Southeastern Magnesia & As- 
bestos Co., 61 N.C. App. 706, 301 S.E.2d 742 
(1983): 

In this section the legislature recog- 
nized that silicosis is a progressive dis- 
ease, and provided that an employer might be 
held liable for compensation for silicosis if dis- 
ablement resulted at any time within two years 
after the last exposure to the disease. Young v. 
Whitehall Co., 229 N.C. 360, 49 S.E.2d 797 
(1948). 

Disablement Dates from Time Claimant 
Was Advised He Had Disease. — By enacting 
this section, the legislature intended to autho- 
rize the filing of a claim for asbestosis, silicosis 
or lead poisoning where disablement occurs 
within two years after the last exposure to such 
disease; and, although disablement may have 
existed from the time the employee quit work, 
such disablement, for the purpose of notice and 
claim for compensation, should date from the 
time the employee was notified by competent 
medical authority that he had such disease. 
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Autrey v. Victor Mica Co., 234 N.C. 400, 67 
S.E.2d 383 (1951); Duncan v. Carpenter, 233 
N.C. 422, 64 S.E.2d 410 (1951), overruled on 
other grounds, 300 N.C. 94, 265 S.E.2d 194 
(1980). 

Due to the peculiar nature of the disease, the 
slow process of its development, the similarity 
of its symptoms to those of other diseases which 
affect the lungs and for other reasons, a worker, 
whatever his actual physical condition may be, 
is not charged with notice that he has silicosis 
until and unless he is so advised by competent 
medical authority, and the time within which 
he must file his claim for compensation begins 
to run from the date he is so advised. Huskins 
v. United Feldspar Corp., 241 N.C. 128, 84 
S.E.2d 645 (1954). 

Advising an employee, who has been 
exposed to free silica dust, that his exam- 
ination reveals “evidence of dust disease” 
is not sufficient to put him on notice that he 
has silicosis. Singleton v. D.T. Vance Mica Co., 
2309N Gxr315, 69,.5:H.2d 707 (1952). 

Where disablement from silicosis oc- 
curs, as defined in § 97-54, and notice of 
claim is filed in accord with the provisions 
contained in this section, the claimant need not 
be advised by competent medical authority that 
he has silicosis within two years from the date 
of his last exposure. Singleton v. D.T. Vance 
MicayGo.,!235 N.C. 315, 69\S:E.2d 707 (1952). 

The reason for allowing two years from 
the date of the last exposure to silica dust in 
which to determine actual disability from sili- 
cosis is that silicosis is a progressive disease, 
and the lung changes continue to develop for 
one or two years after removal of the worker 
from the silica hazard. Brinkley v. United Feld- 
spar & Minerals Corp., 246 N.C. 17, 97 S.E.2d 
419 (1957). 

Incapacity Not Resulting Within Two 
Years of Last Exposure. — Claimant was 
removed from the hazard of silica dust before 
becoming incapacitated within the meaning of 
G.S. 97-54. He was thereafter employed by the 
same employer for five years at the same wage 
at employment free from the hazard of silica 
dust. It was held that his retirement from such 
other occupation at the end of five years could 
not have been caused by incapacity from silico- 
sis resulting within two years of the last expo- 
sure to silica dust, and compensation therefor 
could not be sustained. Brinkley v. United Feld- 
spar & Minerals Corp., 246 N.C. 17, 97 S.E.2d 
419 (1957). 

Competency of Evidence Other Than 
Expert Medical Testimony. — While it is 
essential to establish the presence of silicosis or 
asbestosis by competent medical authority, ev- 
idence other than expert medical testimony is 
competent on the question of whether claimant 
is disabled and whether such disablement oc- 
curred within two years from date of last expo- 
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sure. Singleton v. D.T. Vance Mica Co., 235 N.C. 
315, 69 S.E.2d 707 (1952). 


Ill. REPORT AND NOTICE. 


The purpose of the notice of injury re- 
quirement is two-fold. It allows the employer 
to provide immediate medical diagnosis and 
treatment with a view to minimizing the seri- 
ousness of the injury, and it facilitates the 
earliest possible investigation of the circum- 
stances surrounding the injury. Booker v. Duke 
Medical Ctr., 297 N.C. 458, 256 S.E.2d 189 
(ISR) 

Report and Notice to Employer Under 
§ 97-22. — The employee is not required to 
give any notice pursuant to the provisions of 
G.S. 97-22 to the employer in case of asbestosis, 
silicosis and lead poisoning. In all other cases of 
occupational disease, the time for giving the 
notice pursuant to G.S. 97-22 is extended to 30 
days after the employee has been advised by 
competent medical authority that he is suffer- 
ing from an occupational disease, and the one- 
year period (now two years) within which he 
may file his claim dates from receipt of such 
advice. Duncan v. Carpenter, 233 N.C. 422, 64 
S.E.2d 410 (1951), overruled on other grounds, 
300 N.C. 94, 265 S.E.2d 144 (1980). 

Reading subsection (b) of this section in con- 
junction with G.S. 97-22, a claim for compensa- 
tion under the act is barred if the employer is 
not notified within 30 days of the date on which 
the claimant is informed of the diagnosis, un- 
less reasonable excuse is made to the satisfac- 
tion of the Industrial Commission for not giving 
such notice and the Commission is satisfied 
that the employer has not been prejudiced 
thereby. Booker v. Duke Medical Ctr., 297 N.C. 
A58. 256"5-Hi2d 189) (1979): 

Waiver of Notice Issue Where Not 
Raised. — An employer who fails to raise the 
issue of notice at the hearing before the com- 
pensation board may not raise it on appeal. 
Booker v. Duke Medical Ctr., 297 N.C. 458, 256 
SH 2del89. 01979). 

Employer’s failure to notify the Commis- 
sion pursuant to subsection (a) of § 97-92 
does not raise an estoppel claim. Knight v. 
Cannon Mills Co., 82 N.C. App. 453, 347 S.E.2d 
832, cert. denied, 318 N.C. 507, 349 S.E.2d 861 
(1986). 

In an action brought by the dependents 
of an employee who died of hepatitis in 
order to recover death benefits, the employer 
waived its right to notice of the employee's 
disease where it failed to raise that issue at the 
hearing before the Industrial Commission; 
moreover, under the circumstances of the case 
it was unrealistic to assume that the employer 
did not immediately receive notice of the diag- 
nosis of the employee’s disease, where the em- 
ployee continued to work in the same labora- 
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tory in which he contracted the disease, and 
where his duties were changed after he “suf- 
fered” the disease, so that he no longer handled 
blood. Booker v. Duke Medical Ctr., 297 N.C. 
458, 256 S.E.2d 189 (1979). 


IV. FILING OF CLAIMS. 


The two-year time limit for filing claims 
under subsection (c) is a condition prece- 
dent with which claimants must comply in 
order to confer jurisdiction on the Industrial 
Commission to hear the claim. Poythress v. J.P. 
Stevens & Co., 54 N.C. App. 376, 283 S.E.2d 
573 (1981), cert. denied, 305 N.C. 153, 289 
S.E.2d 380 (1982); Clary v. A.M. Smyre Mfg. 
Co., 61 N.C. App. 254, 300 S.E.2d 704 (1983); 
Lawson v. Cone Mills Corp., 68 N.C. App. 402, 
315 S.E.2d 103 (1984); Dowdy v. Fieldcrest 
Mills, Inc., 308 N.C. 701, 304 S.E.2d 215 (1983), 
rehearing denied, 311 S.E.2d 590 (N.C. 1984); 
Dawkins v. Mills, 74 N.C. App. 712, 329 S.E.2d 
688 (1985). 

Subsection (c) of this section does not estab- 
lish a defense to a claim for workers’ compen- 
sation, but is a condition precedent with which 
claimants must comply in order to confer juris- 
diction on the Industrial Commission to hear 
the claim. Clary v. A.M. Smyre Mfg. Co., 61 
N.C. App. 254, 300 S.E.2d 704 (1983). 

Two year statute of limitation is a condition 
precedent with which a plaintiff must comply in 
order to confer jurisdiction on the Industrial 
Commission. Underwood v. Cone Mills Corp., 
78 N.C. App. 155, 336 S.E.2d 634 (1985), cert. 
denied, 316 N.C. 202, 341 S.E.2d 583 (1986). 

The burden is on plaintiff to establish 
that the claim was timely filed, and a failure 
to do so creates a jurisdictional bar to the claim. 
Dowdy v. Fieldcrest Mills, Inc., 308 N.C. 701, 
304 S.E.2d 215 (1983), rehearing denied, 311 
S.E.2d 590 (N.C. 1984). 

When Two-Year Limit Begins to Run. — 
Two factors trigger the onset of the two-year 
period in the case of an occupational disease. 
Time begins running when an employee has 
suffered: (1) injury from an occupational dis- 
ease which (2) renders the employee incapable 
of earning the wages the employee was receiv- 
ing at the time of the incapacity by injury. 
Taylor v. J.P. Stevens & Co., 300 N.C. 94, 265 
S.E.2d 144 (1980). 

The two-year period within which claims for 
benefits for an occupational disease must be 
filed under subsection (c) of this section begins 
running when an employee has suffered injury 
from an occupational disease which renders the 
employee incapable of earning the wages the 
employee was receiving at the time of the 
incapacity by such injury, and the employee is 
informed by competent medical authority of the 
nature and work-related cause of the disease. 
Dowdy v. Fieldcrest Mills, Inc., 308 N.C. 701, 
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304 S.E.2d 215 (1983), rehearing denied, 311 
S.E.2d 590 (N.C. 1984); Dawkins v. Mills, 74 
N.C. App. 712, 329 S.E.2d 688 (1985). 

The two year period within which claims for 
benefits for an occupational disease must be 
filed begins running when an employee has 
suffered injury from an occupational disease 
which renders the employee incapable of earn- 
ing, at any job, the wages the employee was 
receiving at the time of the incapacity, and the 
employee is informed by competent medical 
authority of the nature and work-related cause 
of the disease. Underwood v. Cone Mills Corp., 
78 N.C. App. 155, 336 S.E.2d 634 (1985), cert. 
denied, 316 N.C. 202, 341 S.E.2d 583 (1986). 

Though the two-year time limit for timely 
filing is a jurisdictional requisite, without 
which the Commission may not consider a 
workers’ compensation claim, the time does not 
begin to run against occupational disease 
claims until the employee is informed by com- 
petent medical authority of the nature and 
work-related cause of the disease. McCubbins v. 
Fieldcrest Mills, Inc., 79 N.C. App. 409, 339 
S.E.2d 497, cert. denied, 316 N.C. 732, 345 
S.E.2d 389 (1986). 

Two conditions must be met in order to start 
the two-year statute of limitations running 
against a claimant: (1) The employee must have 
suffered an occupational disease which renders 
the employee incapable of earning, at any job, 
the wages the employee was receiving at the 
time of the incapacity, and (2) the employee has 
been informed by competent medical authority 
of the nature and work-related cause of the 
disease. Rutledge v. Stroh Cos., 105 N.C. App. 
307, 412 S.E.2d 901 (1991), cert. denied, 331 
N.C. 384, 417 S.E.2d 791 (1992). 

The two-year period within which claims for 
occupational disease must be filed begins run- 
ning when an employee suffers injury which 
renders the employee incapable of earning, at 
any job, the wages the employee was receiving 
at the time of the incapacity, and the employee 
is informed by medical authority of the nature 
and work-related cause of the disease. Howard 
v. Square-D Co., 128 N.C. App. 3038, 494 S.E.2d 
606 (1998). 

The two-year time limitation for filing 
claims does not begin to run anew when 
employee’s condition changes from perma- 
nent partial disability to permanent total dis- 
ability. Dowdy v. Fieldcrest Mills, Inc., 308 N.C. 
701, 304 S.E.2d 215 (1983), rehearing denied, 
311 8.E.2d 590 (N.C. 1984). 

Had the legislature intended that only total 
permanent disability or disablement trigger 
the two-year limitation on claims or that a 
change in an employee’s condition from perma- 
nent partial disability to permanent total dis- 
ability would begin the two-year limitation pe- 
riod anew, the legislature would have said so in 
plain language. Dowdy v. Fieldcrest Mills, Inc., 
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308 N.C. 701, 304 S.E.2d 215 (1983), rehearing 
denied, 311 S.E.2d 590 (N.C. 1984). 

Two-Year Time Limitation Runs from 
Date When Employee Receives Clear In- 
formation That His Disease Is Work-Re- 
lated. — The plaintiff, who was disabled as of 
September 20, 1992, but was not advised by a 
competent medical authority that his disease 
was a result of his occupation until April 1994, 
notified his employer of his occupational dis- 
ease within the requisite two-year period when 
he filed his Form 18 claim on January 24, 1994; 
the doctors testified that they had shared sus- 
picions with each other of a causal relationship 
between plaintiff's work and health, but no 
testimony was offered that any of those doctors 
informed the plaintiff that his job was causing 
his disease. Terrell v. Terminix Servs., 142 N.C. 
Apprrs0d,.c042 5.Er2d) 332,.2001 N.C. App. 
LEXIS 91 (2001). 

Employer’s Reliance upon Subsection 
(c) Not Estopped by Omission Under § 97- 
92(a). — The prescribed penalty against an 
employer for the neglectful omission to report 
to the Industrial Commission an employee’s 
absence under G.S. 97-92(a) is not the tolling of 
a “statute of limitation” or a bar, either through 
estoppel or waiver, to reliance upon subsection 
(c) of this section. Poythress v. J.P. Stevens & 
Cone NC. App. 3/6, 263 'S.0.2d 573 (1981), 
cert. denied, 305 N.C. 153, 289 S.E.2d 380 
(1982). 

The dependents’ claim for compensation 
would not be barred by the employee’s 
failure to file within the statutory period 
where the dependents were not parties to the 
proceeding brought by the employee. Booker v. 
Duke Medical Ctr., 297 N.C. 458, 256 S.E.2d 
LS9 (1979). 

The employee is required to file but a 
single claim, and the amount of compensation 
payable is predicated on the extent of the 
disability resulting from the accident or occu- 
pational disease. Dowdy v. Fieldcrest Mills, 
Inc. s00SaIN,Can/01, 304 S.E.2d 215. (1983), 
rehearing denied, 311 S.E.2d 590 (N.C. 1984). 

Hearing Loss Claim Filed Under This 
Section. — Where, although plaintiff’s origi- 
nal awareness of hearing loss was precipitated 
by a single event, medical testimony indicated 
that the resulting disability was caused by 
repeated exposure to heightened levels of noise 
prior to 1974, the claim did not need to meet the 
requirements of G.S. 97-22 which is for injury 
by accident claims; plaintiff’s claim was one for 
compensation for occupational disease and 
plaintiff had met the necessary filing require- 
ments set forth in this section. Sellers v. Lith- 
ium Corp., 94 N.C. App. 575, 380 S.E.2d 526 
(1989), cert. denied, 325 N.C. 547, 385 S.E.2d 
501 (1989). 

Carpal Tunnel Claim. — Plaintiffs claim 
was timely filed even though she was diagnosed 
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with carpal tunnel syndrome and was unable to 
work for 6 days over two years before the claim 
was filed because she returned to work and 
continued to work for approximately 16 months 
more before she finally incurred a compensable 
period of disability. Howard v. Square-D Co., 
128 N.C. App. 308, 494 S.E.2d 606 (1998). 


V. KNOWLEDGE OF EMPLOYEE. 


When Time Limitations Begin to Run. — 
With reference to occupational diseases, the 
time within which an employee must give no- 
tice or file claim begins to run when the em- 
ployee is first informed by competent medical 
authority of the nature and work-related cause 
of the disease. Taylor v. J.P. Stevens & Co., 300 
N.C. 94, 265 S.E.2d 144 (1980); McCall v. Cone 
Mills Corp., 61 N.C. App. 118, 300 S.E.2d 245, 
cert. denied, 308 N.C. 544, 304 S.E.2d 237 
(1983); Clary v. A.M. Smyre Mfg. Co., 61 N.C. 
App. 254, 300 S.E.2d 704 (1983). 

An employee must be informed clearly, 
simply and directly that he has an occupa- 
tional disease and that the illness is work- 
related to trigger the running of the two-year 
period set forth in this section. Lawson v. Cone 
Mills Corp., 68 N.C. App. 402, 315 S.E.2d 103 
(1984). 

It is not enough that the worker be told 
a medical name for his disease, which may 
be meaningless to him, without a statement of 
its causal relationship to an extra-hazardous 
occupation. McKee v. Crescent Spinning Co., 54 
N.C? App. 908, 284" 5. B20 “Lis (1981), cert, 
demied a05 NVC. 301) 29155 EH. 2d 15041932): 

Employee Is Not Required to Diagnose 
His Own Condition. — It was not the legis- 
lative intent to require an employee, in many 
instances, suffering from any one of these occu- 
pational diseases to make a correct medical 
diagnosis of his own condition or to file his 
notice and claim for compensation before he 
knew he had such disease, or run the risk of 
having his claim barred by the one-year (now 
two-year) statute. Duncan v. Carpenter, 233 
N.C. 422, 64 S.E.2d 410 (1951), overruled on 
other grounds, 300 N.C. 94, 265 S.E.2d 144 
(1980). 

Nor to Inquire and Discover Relation- 
ship of Disease to Employment. — The 
legislature never intended that a claimant for 
workers’ compensation benefits would have to 
make a correct medical diagnosis of his own 
condition prior to notification by other medical 
authority of his disease in order to timely make 
his claim; likewise, plaintiff cannot be expected 
to inquire further and discover the relationship 
of his condition to his employment. McKee v. 
Crescent Spinning Co., 54 N.C. App. 558, 284 
S.E.2d 175 (1981), cert. denied, 305 N.C. 301, 
291 S.E.2d 150 (1982). 

When Plaintiff First Learned of Disease 
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Irrelevant to When Disability Began. — 
Plaintiff did not become disabled within the 
meaning of the Workers’ Compensation Act 
until June 3, 1982, when he was forced to stop 
work of any kind because of his occupational 
disease. Because plaintiff was able to earn the 
wages he had always received until that date, 


CH. 97. WORKERS’ COMPENSATION ACT 


$97-59 


the arguments as to when plaintiff was first 
informed of the nature and work-related cause 
of his disease were irrelevant. Thus his claim, 
filed on February 2, 1983, was timely. Under- 
wood v. Cone Mills Corp., 78 N.C. App. 155, 336 
S.E.2d 634 (1985), cert. denied, 316 N.C. 202, 
341 S.E.2d 583 (1986). 


§ 97-59. Employer to pay for treatment. 


Medical compensation shall be paid by the employer in cases in which 
awards are made for disability or damage to organs as a result of an 
occupational disease after bills for same have been approved by the Industrial 
Commission. 

In case of a controversy arising between the employer and employee relative 
to the continuance of medical, surgical, hospital or other treatment, the 
Industrial Commission may order such further treatments as may in the 
discretion of the Commission be necessary. (1935, c. 123; 1945, c. 762; 1973, c. 


LOGI 9S G3) Oo beCan/ Os mes, ) 


Legal Periodicals. — For survey of 1981 
administrative law, see 60 N.C.L. Rev. 1165 
(1982). 


For survey of 1982 law on workers’ compen- 
sation, see 61 N.C.L. Rev. 1243 (1983). 


CASE NOTES 


Section Controls over § 97-25. — This 
section, which is a more recent and specific 
statute dealing with awards of medical benefits 
in cases involving occupational disease, con- 
trols over G.S. 97-25, which is an older and 
more general statute. Smith v. American & 
Efird Mills, 305 N.C. 507, 290 S.E.2d 634 
(1982). 

Grounds for Award of Medical Benefits. 
— This section states two grounds upon which 
the Commission shall extend medical benefits; 
if either is found to exist by the Commissioner, 
an award for medical benefits must be made. 
Smith v. American & Efird Mills, 305 N.C. 507, 
290 S.E.2d 634 (1982). 

There is no provision in the Act allowing 
the Commission to limit the award of med- 
ical expenses under this section to the period 
of time in which disability is paid; moreover 
upon finding that the treatment would provide 
needed relief, it is not necessary under this 
section for the Commission to determine that 
such treatment would also lessen the period of 
disability. Smith v. American & Efird Mills, 305 
N.C. 507, 290 S.E.2d 634 (1982). 

“Needed Relief”. — There is nothing talis- 
manic about the phrase “needed relief.” Where 
a medical expert’s testimony is otherwise clear, 
he is not required to use those particular words 
to justify an award for future medical expenses. 
Heffner v. Cone Mills Corp., 83 N.C. App. 84, 
349 S.E.2d 70 (1986). 

Prior Approval Only Required Where 
Practicable. — The requirement in this sec- 


tion of prior approval of medical treatment 
applies only in cases where it is reasonably 
practicable to seek such prior approval. Smith 
v. American & Efird Mills, 305 N.C. 507, 290 
S.E.2d 634 (1982). 

Failure to obtain approval for payments 
of medical expenses does not raise an es- 
toppel claim. Knight v. Cannon Mills Co., 82 
N.C. App. 453, 347 S.E.2d 832, cert. denied, 318 
N.C. 507, 349 S.E.2d 861 (1986). 

Plaintiff failed to properly preserve his 
right to appeal the failure of the Deputy 
Commissioner to order payment of medical 
expenses under this section, where there was 
no evidence in the record that the matter was 
ever addressed by the full commission, the 
plaintiff did not appeal from the Deputy Com- 
missioner’s opinion and award, and the sole 
issue on appeal before the full commission was 
the propriety of the amounts awarded for loss of 
lung function and attorneys’ fees. Joyner v. 
Rocky Mount Mills, 85 N.C. App. 606, 355 
S.E.2d 161 (1987). 

Applied in Harrell v. Harriet & Henderson 
Yarns, 314 N.C. 566, 336 S.E.2d 47 (1985); 
Strickland v. Burlington Indus., Inc., 86 N.C. 
App. 598,359 S.H.2d 19°(1987). 

Cited in Smith v. American & Efird Mills, 51 
N.C. App. 480, 277 S.E.2d 83 (1981); Robinson 
v. J.P. Stevens & Co., 57 N.C. App. 619, 292 
S.E.2d 144 (1982); Little v. Penn Ventilator Co., 
317 N.C. 206, 345 S.E.2d 204 (1986); Joyner v. 
Rocky Mount Mills, 92 N.C. App. 478, 374 
S.E.2d 610 (1988); Palmer v. Jackson, 157 N.C. 
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App. 625, 579 S.E.2d 901, 2003 N.C. App. 
LEXIS 930 (2003). 


§ 97-60: Repealed by Session Laws 2003-284, s. 10.33(a), effective July 1, 
2008. 


§ 97-61: Rewritten as §§ 97-61.1 to 97-61.7. 


Editor’s Note. — Session Laws 1955, c.525, from Public Laws 1935, c. 123, and was 
s. 2, rewrote G.S. 97-61 as G.S. 97-61.1 through amended by Session Laws 1945, c. 762. 
97-61.7. The rewritten section had been derived 


§ 97-61.1. First examination of and report on employee 
having asbestosis or silicosis. 


When the Industrial Commission is advised by an employer or employee that 
an employee has or allegedly has asbestosis or silicosis, the employee, when 
ordered by the Industrial Commission, shall submit to X rays and a physical 
examination by the advisory medical committee or other designated qualified 
physician who is not a member of the advisory medical committee. The 
employer shall pay the expenses connected with the examination by the 
advisory medical committee or other designated qualified physician who is not 
a member of the advisory medical committee in such amounts as shall be 
directed by the Industrial Commission. Within 30 days after the completion of 
the examination, the advisory medical committee or other designated qualified 
physician shall submit a written report to the Industrial Commission setting 
forth: 

(1) The X rays and clinical procedures used. 

(2) Whether or not the claimant has contracted asbestosis or silicosis. 

(3) The advisory medical committee’s or designated qualified physician’s 
opinion expressed in percentages of the impairment of the employee’s 
ability to perform normal labor in the same or any other employment. 

(4) Any other matter deemed pertinent. 

When a competent physician certifies to the Industrial Commission that the 
employee’s physical condition is such that his movement to the place of 
examination ordered by the Industrial Commission as herein provided in G.S. 
97-61.1, 97-61.3 and 97-61.4 would be harmful or injurious to the health of the 
employee, the Industrial Commission shall cause the examination of the 
employee to be made by the advisory medical committee or other designated 
qualified physician as herein provided at some place in the vicinity of the 
residence of the employee suitable for the purposes of making such examina- 
fon. (1935. c. 123; 1945. c) 762: 1955, ¢..020,s..2; 1973,¢c. 476, 8. 128; 1930,.c. 
727, s. 219(15); 1997-443, s. 11A.37; 2003-284, s. 10.33(b).) 


Cross References. — See Editor’s note un- 
der G.S. 97-61. 


CASE NOTES 


An employer’s status (or lack thereof) as N.C. 344, 553 S.E. 2d 680 (2001). 
a “dusty trade” does not impact the applica- An employer need not be designated a 
tion of the examination and compensation “dusty trade” for §§ 97-61.1 through 97- 
scheme set forth in G.S. 97-61.1 through 97- 61.7 to apply. Clark v. ITT Grinnell Indus. 
61.7. Austin v. Continental Gen. Tire, 141. N.C. Piping, Inc., 141 N.C. App. 417, 539 S.E.2d 369, 
App. 397, 540 S.E.2d 824, 2000 N.C. App. 2000 N.C. App. LEXIS 1416 (2000). 
LEXIS 1415 (2000), rev'd on other grounds, 354 The “engaged or about to engage in” 
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language of § 97-60 does not carry over to the 
examination and compensation provisions of 
G.S. 97-61.1 through 97-61.7. Austin v. Conti- 
nental Gen. Tire, 141 N.C. App. 397, 540 S.E.2d 
824, 2000 N.C. App. LEXIS 1415 (2000), rev’d 
on other grounds, 354 N.C. 344, 553 S.E. 2d 680 
(2001). 

The “engaged or about to engage in” 
language of § 97-60 does not carry over to the 
screening and reporting provisions of G.S. 97- 
61.1 through 97-61.7. Clark v. ITT Grinnell 
Indus. Piping, Inc., 141 N.C. App. 417, 539 
S.E.2d 369, 2000 N.C. App. LEXIS 1416 (2000). 

Opinion of Percent of Impairment. — 
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The Advisory Medical Committee’s final “im- 
pression” of “Silicosis, Grade II, 100% disabil- 
ity” was clearly a fulfillment of the statutory 
requirement that its written report include the 
Committee’s opinion, expressed in percentages, 
of the impairment of the employee’s ability to 
perform labor or earn wages in the same or any 
other employment. Pitman v. Feldspar Corp., 
87 N.C. App. 208, 360 S.E.2d 696 (1987), cert. 
denied, 321 N.C. 474, 364 S.E.2d 924 (1988). 

Applied in Pitman v. Carpenter, 247 N.C. 63, 
100°S:E.2d 281 (1957): 

Cited in Davis v. North Carolina Granite 
Corp., 259 N.C. 672, 131 S.E.2d 335 (1963). 


§ 97-61.2. Filing of first report; right of hearing; effect of 
report as testimony. 


The advisory medical committee shall file its report in triplicate with the 
Industrial Commission, which shall send one copy thereof to the claimant and 
one copy thereof to the employer by registered mail or certified mail. Unless 
within 30 days from receipt of the copy of said report the claimant and 
employer, or either of them, shall request the Industrial Commission in writing 
to set the case for hearing for the purpose of examining and cross-examining 
the members of the advisory medical committee respecting the report of said 
committee, and for the purpose of introducing additional testimony, said report 
shall become a part of the record of the case and shall be accepted by the 
Industrial Commission as expert medical testimony to be considered as such 
and in connection with all the evidence in the case in arriving at its decision. 
(1935n6 2123; 1945) ce (62-9556 C007 es ea POS Cn OU eos) 


Cross References. — See Editor’s note un- 
der G.S. 97-61. 


§ 97-61.3. Second examination and report. 


As soon as practicable after the expiration of one year following the initial 
examination by the advisory medical committee and when ordered by the 
Industrial Commission, the employee shall again appear before the advisory 
medical committee, at least one of whom shall conduct the examination, and 
the member or members of the advisory medical committee conducting the 
examination shall forward the X rays and findings to the member or members 
of the committee not present for the physical examination. Within 30 days 
after the completion of the examination, the advisory medical committee shall 
make a written report to the Industrial Commission signed by all of its 
members, setting forth any change since the first report in the employee’s 
condition which is due to asbestosis or silicosis, said report to be filed in 
triplicate with the Industrial Commission, which shall send one copy thereof to 
the claimant, and one copy to the employer by registered mail or certified mail. 
The claimant and employer, or either of them, shall have the right only at the 
final hearing provided for in G.S. 97-61.4 to examine or cross-examine the 
members of the advisory medical committee respecting the second report of the 
committee, (W930, C. | Zo. lo4o, ©. 702° LOD (C020 .8.2 1000 C oOo ees 


Cross References. — See Editor’s note un- 
der G.S. 97-61. 
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CASE NOTES 


Applied in Pitman v. Carpenter, 247 N.C. 63, 
100,5.B.2d 231 (1957). 


Cited in Davis v. North Carolina Granite 
@orp:+259-N:C.672: 131, 5. E.2d.335 (1963): 


§ 97-61.4. Third examination and report. 


As soon as practicable after the expiration of two years from the first 
examination and when ordered by the Industrial Commission, the employee 
shall appear before the advisory medical committee, or at least two of them, for 
final X rays and physical examination. Upon completion of this examination 
and within 30 days, the advisory medical committee shall make a written 
report setting forth: 

(1) The X rays and clinical procedures used by the committee. 

(2) To what extent, if any, has the damage to the employee’s lungs due to 
asbestosis or silicosis changed since the first examination. 

(3) The opinion of the committee, expressed in percentages, with respect 
to the extent of impairment of the employee’s ability to earn in the 
same or any other employment the wages which the employee was 
receiving at the time of his last injurious exposure to asbestosis or 
silicosis. 

(4) Any other matter deemed pertinent by the committee. 

Said report shall be filed in triplicate with the Industrial Commission which 
shall send one copy thereof to the claimant and one copy to the employer by 
registered mail or certified mail. (1935, c. 123; 1945, c. 762; 1955, c. 525, s. 2; 
foto C7505) Ss. 3.) 


Cross References. — See Editor’s note un- 
der G.S. 97-61. 


CASE NOTES 


Opinion of Percent of Impairment. — 
The Advisory Medical Committee’s final “im- 
pression” of “Silicosis, Grade II, 100% disabil- 
ity” was clearly a fulfillment of the statutory 
requirement that its written report include the 
Committee’s opinion, expressed in percentages, 


other employment. Pitman v. Feldspar Corp., 
87 N.C. App. 208, 360 S.E.2d 696 (1987), cert. 
denied, 321 N.C. 474, 364 S.E.2d 924 (1988). 
Applied in Pitman v. Carpenter, 247 N.C. 63, 
LOO 0S. e2dg23 I 1 957), 
Cited in Davis v. North Carolina Granite 


of the impairment of the employee’s ability to 


Corp.s 259 Ni@..672,.131 S6.2d 335:( 1963). 
perform labor or earn wages in the same or any 


§ 97-61.5. Hearing after first examination and report; re- 
moval of employee from hazardous occupa- 
tion; compensation upon removal from haz- 
ardous occupation. 


(a) After the employer and employee have received notice of the first 
committee report, the Industrial Commission, unless it has already approved 
an agreement between the employer and employee, shall set the matter for 
hearing at a time and place to be decided by it, to hear any controverted 
questions, determine if and to whom liability attaches, and where appropriate, 
file a written opinion with its findings of fact and conclusions of law and cause 
its award to be issued thereon, all of which shall be subject to modification as 
provided in G.S. 97-61.6. 

(b) If the Industrial Commission finds at the first hearing that the employee 
has either asbestosis or silicosis or if the parties enter into an agreement to the 
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effect that the employee has silicosis or asbestosis, it shall by order remove the 
employee from any occupation which exposes him to the hazards of asbestosis 
or silicosis, and if the employee thereafter engages in any occupation which 
exposes him to the hazards of asbestosis or silicosis without having obtained 
the written approval of the Industrial Commission as provided in G.S. 97-61.7, 
neither he, his dependents, personal representative nor any other person shall 
be entitled to any compensation for disablement or death resulting from 
asbestosis or silicosis; provided, that if the employee is removed from the 
industry the employer shall pay or cause to be paid as in this subsection 
provided to the employee affected by such asbestosis or silicosis a weekly 
compensation equal to sixty-six and two-thirds percent (6673%) of his average 
weekly wages before removal from the industry, but not more than the amount 
established annually to be effective October 1 as provided in G.S. 97-29 or less 
than thirty dollars ($30.00) a week, which compensation shall continue for a 
period of 104 weeks. Payments made under this subsection shall be credited on 
the amounts payable under any final award in the cause entered under G.S. 
97-61,6..(89385enl23 919455 CaiG22 1955sc J. o2oyss 26M Gb4 alos Gee 
1396; :s.°8; 1963, ¢: 6047 s; 6311967, cliS4, save 969ee 14355116; 197 bickZsiie: 
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Cross References. — See Editor’s note un- 
der Gis797-61. 


CASE NOTES 


Constitutionality. — Assuming arguendo 
that defendant employer did have standing to 
assert a constitutional challenge to this section 
on the basis that it treats employees with 
asbestosis or silicosis differently than employ- 
ees who contract occupational diseases other 
than asbestosis or silicosis, the court agreed 
with the Commission that the statute was not 
unconstitutional; enacted as an added benefit 
to employees suffering from asbestosis or sili- 
cosis, its purpose to account for the incurable, 
latent, and unique nature of asbestosis and 
silicosis, factors not apparent in other occupa- 
tional diseases, the statute survives minimum 
scrutiny. Jones v. Weyerhaeuser Co., 141 N.C. 
App. 482, 539 S.E.2d 380, 2000 N.C. App. 
LEXIS 1413 (2000), appeal dismissed and cert. 
denied, 353 N.C. 525, 549 S.E.2d 858 (2001). 

This section is in conflict with §§ 97-54 
and former 97-58(a), thereby establishing an 
exception. This exception made the diagnosis of 
asbestosis or silicosis the same as disablement. 
The disease must therefore have developed 
within two years of the last exposure. Roberts v. 
Southeastern Magnesia & Asbestos Co., 61 
N.C. App. 706, 301 S.E.2d 742 (1983), decided 
prior to the 1987 amendment to § 97-58, which 
repealed subsection (a) thereof. 

It is clear from the language of this 
section and § 97-61.7 that a diagnosis of 
asbestosis, for purposes of determining eligi- 
bility to receive benefits, is the equivalent of a 
finding of actual disability. Roberts v. South- 
eastern Magnesia & Asbestos Co., 61 N.C. App. 


706, 301 $.E.2d 742 (1983). 

Purpose of Section. — One of the purposes 
of this section is the compensation of employees 
for the incurable nature of the disease of asbes- 
tosis. Roberts v. Southeastern Magnesia & As- 
bestos Co., 61 N.C. App. 706, 301 S.E.2d 742 
(1983). 

Legislative Intent. — There is no indica- 
tion that the legislature intended to prohibit 
any recovery whatsoever to those employees 
who refused to remove themselves from contact 
with asbestos after being diagnosed as having 
asbestosis. The statutory language merely pro- 
hibits recovery for actual partial incapacity if 
the employee, after receiving initial compensa- 
tion in the form of 104 weeks of installment 
payments, is shown to have remained in a job 
where he or she is exposed to asbestos. Roberts 
v. Southeastern Magnesia & Asbestos Co., 61 
N.C. App. 706, 301 S.E.2d 742 (1983). 

The intent of the legislature in providing for 
an automatic 104 installment payments was to 
encourage employees to remove themselves 
from hazardous exposure to asbestos and to 
provide for employee rehabilitation. Roberts v. 
Southeastern Magnesia & Asbestos Co., 61 
N.C. App. 706, 301 S.E.2d 742 (1983). 

The Workers’ Compensation Act contem- 
plates that an employee will not be allowed to 
remain exposed to silica dust or asbestos dust 
until he becomes actually incapacitated within 
the meaning of G.S. 97-54, and that if removed 
from the hazard before such incapacity, he will 
seek and obtain other remunerative employ- 
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ment. Brinkley v. United Feldspar & Minerals 
Corp.,.246,N.C. 17, 97 S.E.2d 419 (1957). 

Showing of Disability for Asbestosis. — 
The claimant could not recover compensation 
for total or partial incapacity to earn wages, 
both of which require a showing of disablement, 
where his prior award of 104-weeks compensa- 
tion for asbestosis did not establish his disable- 
ment, but he was entitled to compensation for 
permanent injury to his lungs without offset for 
previous’ benefits received. Davis _ v. 
Weyerhaeuser Co., 1832 N.C. App. 771, 514 
ard (1999): 

Removal by Employer a Prerequisite. — 
Employee becoming disabled by asbestosis or 
silicosis within the terms of the specific defini- 
tion embodied in G.S. 97-54, and who was no 
longer employed by the employer and had not 
been “removed” by the employer as required by 
G.S. 97-61.5(b), was entitled to be considered 
for ordinary compensation measured by the 
general provisions of the North Carolina Work- 
men’s Compensation Act and not G.S.97- 
61.5(b). Abernathy v. Sandoz Chemicals/ 
Clariant Corp., 151 N.C. App. 252, 565 $.E.2d 
218, 2002 N.C. App. LEXIS 724 (2002), cert. 
denied, 356 N.C. 432, 572 S.E.2d 421 (2002). 

Compensation Where Employee’s Condi- 
tion Is Complicated by Tuberculosis. — 
Where an employee is ordered to abstain from 
employment in an industry having the hazards 
of silica dust and directed to report for second 
and third medical examinations under G.S. 
97-61.3 and 97-61.4, it is proper that he be 
awarded the compensation provided by subsec- 
tion (b) of this section without consideration of 
the fact that his condition was complicated by 
pulmonary tuberculosis, since the total amount 
of compensation is to be determined on the 
hearing after the third medical report as pro- 
vided in G.S. 97-61.6, at which time consider- 
ation should be given to the tubercular condi- 
tion in accordance with G.S. 97-65. Pitman v. 
Carpenter, 247 N.C. 63, 100 S.E.2d 231 (1957). 

Section Construed with § 97-31. — The 
acceptance of benefits under this section does 
not necessarily preclude an award under G.S. 
97-31(24). Hicks v. Leviton Mfg. Co., 121 N.C. 
App. 453, 466 S.E.2d 78 (1996). 

Calculation Based on Wage at Time of 
Diagnosis. — Plaintiff who was diagnosed 
with silicosis was entitled to compensation cal- 
culated based on his average weekly wage at 
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the time he was diagnosed, not at the time of 
his last exposure or at the time he was “re- 
moved from the industry”. Moore v. Standard 
Mineral Co., 122 N.C. App. 375, 469 S.E.2d 594 
(1996). 

Plaintiff was not barred from seeking 
disability benefits if his retirement was for 
reasons unrelated to his occupational disease; 
the pertinent issue was whether plaintiff, sub- 
sequent to retirement, experienced a loss in 
wage-earning capacity. Stroud v. Caswell Ctr., 
124 N.C. App. 653, 478 S.E.2d 234 (1996). 

An employee who retires prior to being 
diagnosed with asbestosis need not be “re- 
moved” from employment to be entitled to 
the 104 weeks compensation set forth in this 
section. Austin v. Continental Gen. Tire, 141 
N.C. App. 397, 540 S.E.2d 824, 2000 N.C. App. 
LEXIS 1415 (2000), rev’d on other grounds, 354 
N.C. 344, 553 S.E. 2d 680 (2001). 

An employee need not be “removed” 
from employment to be entitled to the 104 
weeks compensation set forth in this sec- 
tion; construing this section in para materia 
with G.S. 97-61.7 the court held that the Gen- 
eral Assembly’s intent was to allow an injured 
plaintiff to remain in the harmful work envi- 
ronment and receive the 104 weeks of compen- 
sation although the court acknowledged that 
the language of this section by itself appeared 
to restrict recovery to an employee who is 
removed from the industry. Clark v. ITT 
Grinnell Indus. Piping, Inc., 141 N.C. App. 417, 
539 S.E.2d 369, 2000 N.C. App. LEXIS 1416 
(2000). 

Former Law. — As to removal from hazard- 
ous employment and rehabilitation under 
former G.S. 97-61, now rewritten as G.S. 97- 
61.1 to 97-61.7, see Young v. Whitehall Co., 229 
N.C. 360, 49 S.E.2d 797 (1948); Bye v. Inter- 
state Granite Co., 230 N.C. 334, 53 S.E.2d 274 
(1949); Midkiff v. North Carolina Granite Corp., 
235 N.C. 149, 69 S.E.2d 166 (1952); Honeycutt 
v. Carolina Asbestos Co., 235 N.C. 471, 70 
SE 2d 426 (1952). 

Applied in Allen v. Standard Mineral Co., 71 
N.C. App. 597, 322 S.E.2d 644 (1984); Davis v. 
Weyerhaeuser Co., 96 N.C. App. 584, 386 
S.E.2d 740 (1989). 

Cited in Davis v. North Carolina Granite 
Corp;,, 209 N.C. 672, 181 S.6.2d 335,968); 
Pitman v. Feldspar Corp., 87 N.C. App. 208, 360 
S.E.2d 696 (1987). 


§ 97-61.6. Hearing after third examination and report; 
compensation for disability and death from 
asbestosis or silicosis. 


After receipt by the employer and employee of the advisory medical commit- 
tee’s third report, the Industrial Commission, unless it has approved an 
agreement between the employee and employer, shall set a final hearing in the 
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cause, at which it shall receive all competent evidence bearing on the cause, 
and shall make a final disposition of the case, determining what compensation, 
if any, the employee is entitled to receive in addition to the 104 weeks already 
received. 

Where the incapacity for work resulting from asbestosis or silicosis is found 
to be total, the employer shall pay, or cause to be paid, to the injured employee 
during such total disability a weekly compensation in accordance with G.S. 
97-29. 

When the incapacity for work resulting from asbestosis or silicosis is partial, 
the employer shall pay, or cause to be paid, to the affected employee, a weekly 
compensation equal to sixty-six and two-thirds percent (6673%) of the differ- 
ence between his average weekly wages at the time of his last injurious 
exposure, and the average weekly wages which he is able to earn thereafter, 
but not more than the amount established annually to be effective October 1 as 
provided in G.S. 97-29, a week, and provided that the total compensation so 
paid shall not exceed a period of 196 weeks, in addition to the 104 weeks for 
which the employee has already been compensated. 

Provided, however, should death result from asbestosis or silicosis within 
two years from the date of last exposure, or should death result from asbestosis 
or silicosis, or from a secondary infection or diseases developing from asbes- 
tosis or silicosis within 350 weeks from the date of last exposure and while the 
employee is entitled to compensation for disablement due to asbestosis or 
silicosis, either partial or total, then in either of these events, the employer 
shall pay, or cause to be paid compensation in accordance with G.S. 97-38. 

Provided further that if the employee has asbestosis or silicosis and dies 
from any other cause, the employer shall pay, or cause to be paid by one of the 
methods set forth in G.S. 97-38 compensation for any remaining portion of the 
104 weeks specified in G.S. 97-61.5 for which the employee has not previously 
been paid compensation, and in addition shall pay compensation for such 
number of weeks as the percentage of disability of the employee bears to 196 
weeks. If the employee was totally disabled as a result of asbestosis or silicosis, 
compensation shall be paid for any remaining portion of the 104 weeks 
specified in G.S. 97-61.5 for which the employee has not previously been paid 
compensation, and in addition shall be paid for an additional 300 weeks. (1935, 
en 123; 1945;ie) 762; 1955, er 525s) 22. 135421957, : e512 al 96 3c G0 see 
1965, ca907; 196766. 8458. 8; 1969,c) 143,827 1971 eoZ8 lsG6;enGad aiedes 
Crodots: 7-6 (598s 640. 1308 ssn (OT 9 eNZ4G ao Gms ee Oo sore 


Cross References. — See Editor’s note un- 
der G.S. 97-61. 
Legal Periodicals. — For article on admin- 


istrative evidence rules, see 49 N.C.L. Rev. 635 
(1971). 


CASE NOTES 


Purpose of Section. — Because of the dif- 
ficulty of effecting a cure and the length of time 
necessary to ascertain the extent of the disabil- 
ity, this section fixes a time in the future when 
the total amount of compensation will be deter- 
mined. Pitman v. Carpenter, 247 N.C. 63, 100 
5... 2d Zot (1957); 

The language of the fourth paragraph of 
this section is clear, positive and under- 
standable. When the language of a statute is 
plain and free from ambiguity, expressing a 
single, definite and sensible meaning, that 
meaning is conclusively presumed to be the 
meaning which the legislature intended, and 


the statute must be interpreted accordingly. 
Davis v. North Carolina Granite Corp., 259 
N.@r672. 1310S. 2d 3385-1963): 

The fourth paragraph of this section 
provides two conditions under which depen- 
dents of a deceased employee, who had silicosis, 
are entitled to compensation on account of his 
death: (1) If death results from silicosis within 
two years from the date of last exposure, or (2) 
if death results within 350 weeks from the date 
of last exposure and while the employee is 
entitled to compensation for disablement due to 
silicosis, either partial or total. These condi- 
tions are stated in independent clauses of a 
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compound sentence, and neither clause is de- 
pendent upon the other. Davis v. North Caro- 
lina Granite Corp., 259 N.C. 672, 131 S.E.2d 
335 (1963). 

“Death Resulting from Asbestosis” Con- 
strued. — “Death resulting from asbestosis” 
was construed to mean that a compensable 
death occurs when job-related asbestosis only 
accelerates and contributes to the death but is 
not the immediate or primary cause. Self v. 
Starr-Davis Co., 13 N.C. App. 694, 187 S.E.2d 
466 (1972), decided prior to the 1971 amend- 
ment to this section. 

When Compensation Allowed Although 
Death Does Not Result from Silicosis. — 
Under this section the dependents of a de- 
ceased employee are entitled to compensation if 
the employee dies within 350 weeks from the 
date of last exposure to silicosis and while he is 
receiving or is entitled to receive compensation 
for disability due to silicosis, either partial or 
total, notwithstanding that the death does not 
result from silicosis. Davis v. North Carolina 
Granite Corp., 259 N.C. 672, 131 S.E.2d 335 
(1963). 

The clear intent of this section to provide 
compensation for death occurring within 350 
weeks from the date of last exposure if the 
employee was at the time of death receiving 
compensation for disablement due to silicosis, 
even though the death does not result from 
silicosis, must be given effect notwithstanding 
G.S. 97-2, subdivisions (6) and (10), and G.S. 
97-52, since the specific provisions relating to 
silicosis, which were enacted because of the 
peculiar course of the disease, must be con- 
strued as an exception to the general tenor of 
the Workers’ Compensation Act to provide com- 
pensation for death only if it results from an 
accident arising out of and in the course of the 
employment. Davis v. North Carolina Granite 
(oro, 200 N.ce072, 131 5.E.2d°335 (1963): 


§ 97-61.7. Waiver of right to 
to forced change 
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Disability Refers to Diminished Capac- 
ity to Earn Money. — Under the Workers’ 
Compensation Act disability refers not to phys- 
ical infirmity but to a diminished capacity to 
earn money. Mabe v. North Carolina Granite 
Corp., 15 N.C. App. 258, 189 S.E.2d 804 (1972). 

But Earning Capacity Must Be That of 
Particular Plaintiff. — With respect to dis- 
abilty, the question is what effect has the 
disease had upon the earning capacity of this 
particular plaintiff; not what effect a like phys- 
ical impairment would have upon an employee 
of average age and intelligence. Mabe v. North 
Carolina Granite Corp., 15 N.C. App. 253, 189 
S.E.2d 804 (1972). 

Where the plaintiff is fully incapacitated be- 
cause of silicosis to earn wages through work at 
hard labor, which is the only work he is quali- 
fied to do by reason of his age and education, 
the plaintiff is totally incapacitated because of 
silicosis to earn, in the same or any other 
employment, the wages he was earning at the 
time of his last injurious exposure. Mabe v. 
North Carolina Granite Corp., 15 N.C. App. 
253; 1891S. l.2d 804 (1972), 

Effect of Commission’s Findings. — If the 
findings of fact of the Industrial Commission 
are supported by competent evidence and are 
determinative of all the questions at issue in 
the proceeding, the court must accept such 
findings as final truth and merely determine 
whether or not they justify the legal conclu- 
sions and decision of the Commission. Mabe v. 
North Carolina Granite Corp., 15 N.C. App. 
253, 189 S.E.2d 804 (1972). 

Applied in Allen v. Standard Mineral Co., 71 
N.C. App. 597, 322 S.E.2d 644 (1984). 

Cited in Woodell v. Starr Davis Co., 77 N.C. 
App. 352, 335 S.E.2d 48 (1985); Austin v. Con- 
tinental Gen. Tire, 141 N.C. App. 397, 540 
S.E.2d 824, 2000 N.C. App. LEXIS 1415 (2000), 
rev'd on other grounds, 354 N.C. 344, 553 S.E. 
2d 680 (2001). 


compensation as alternative 
of occupation. 


An employee who has been compensated under the terms of G.S. 97-61.5(b) 


as an alternative to forced change of occupation, may, subject to the approval 
of the Industrial Commission, waive in writing his right to further compensa- 
tion for any aggravation of his condition that may result from his continuing in 
an occupation exposing him to the hazards of asbestosis or silicosis, in which 
case payment of all compensation awarded previous to the date of the waiver 
as approved by the Industrial Commission shall bar any further claims by the 
employee, or anyone claiming through him, provided, that in the event of total 
disablement or death as a result of asbestosis or silicosis with which the 
employee was so affected, compensation shall nevertheless be payable, but in 
no case, whether for disability or death or both, for a longer period than 100 
weeks in addition to the 104 weeks already paid. Such written waiver must be 
filed with the Industrial Commission, and the Commission shall keep a record 


311 


§97-62 


CH. 97. WORKERS’ COMPENSATION ACT 


§97-63 


of each waiver, which record shall be open to the inspection of any interested 
person..(1930"C. 1237 1945 8c" 162, Lian cen 5 Z0Mes.) 


Cross References. — See Editor’s note un- 
der G.S. 97-61. 


CASE NOTES 


Construing § 97-61.5 in para materia 
with this section, the court held that the 
General Assembly’s intent was to allow an 
injured plaintiff to remain in the harmful work 
environment and receive the 104 weeks of com- 
pensation. Clark v. ITT Grinnell Indus. Piping, 
Inc., 141 N.C. App. 417, 539 S.E.2d 369, 2000 
N.C. App. LEXIS 1416 (2000). 

Applied in Austin v. Continental Gen. Tire, 
141 N.C. App. 397, 540 S.E.2d 824, 2000 N.C. 
App. LEXIS 1415 (2000), rev’d on other 
grounds, 354 N.C. 344, 553 S.E. 2d 680 (2001). 

It is clear from the language of § 97-61.5 
and this section that a diagnosis of asbes- 
tosis, for purposes of determining eligibility to 


receive benefits, is the equivalent of a finding of 
actual disability. Roberts v. Southeastern Mag- 
nesia & Asbestos Co., 61 N.C. App. 706, 301 
S.E.2d 742 (1983). 

Waiver Inapplicable as to Subsequent 
Employment. — A waiver of an employee’s 
right to compensation for silicosis signed by the 
employee upon his employment by one em- 
ployer did not apply to or waive the employee’s 
right to compensation for silicosis upon his 
subsequent employment by an entirely sepa- 
rate employer. Fetner v. Rocky Mount Marble & 
Granite Works, 251 N.C. 296, 111 S.E.2d 324 
(1959). 


§ 97-62. “Silicosis” and “asbestosis” defined. 


The word “silicosis” shall mean the characteristic fibrotic condition of the 
lungs caused by the inhalation of dust of silica or silicates. “Asbestosis” shall 
mean a characteristic fibrotic condition of the lungs caused by the inhalation of 


asbestos dust. (1935, c. 123.) 


Legal Periodicals. — For note, “Caulder v. 
Waverly Mills: Expanding the Definition of an 


Occupational Disease under the Last Injurious 
Exposure Rule,” see 64 N.C.L. Rev. 1566 (1986). 


CASE NOTES 


Asbestosis is a disease of the lungs occur- 
ring in persons working in air laden with as- 
bestos dust. It is infrequent as compared to 
silicosis, but has somewhat similar symptoms 
and consequences. Young v. Whitehall Co., 229 
N.C. 360, 49 S.E.2d 797 (1948). 

Sufficient evidence supported the Com- 
mission’s finding that plaintiff had asbes- 
tosis as defined in this section. Austin v. 
Continental Gen. Tire, 141 N.C. App. 397, 540 
S.E.2d 824, 2000 N.C. App. LEXIS 1415 (2000), 
rev d on other grounds, 354 N.C. 344, 553 S.E. 
2d 680 (2001). 

Competent evidence supported the Industrial 
Commission’s findings that plaintiff suffered 
from asbestosis, as defined in this section; an 
expert in pulmonary medicine affiliated with 
the North Carolina Industrial Commission’s 
Advisory Medical Committee testified that 


plaintiff’s x-rays indicated evidence of “pleural 
plaques and thickening” and opined that plain- 
tiff had “fibrotic conditions of the lung [] char- 
acteristic of asbestos exposure” while a pulmo- 
nary specialist, who examined plaintiff, found 
that “chest x-ray revealled] definite pleural 
plaques quite consistent with asbestos expo- 
sure” and an expert in pulmonary medicine 
observed “evidence on chest radiograph consis- 
tent with a significant asbestos exposure.” 
Clark v. ITT Grinnell Indus. Piping, Inc., 141 
N.C. App. 417, 539 S.E.2d 369, 2000 N.C. App. 
LEXIS 1416 (2000). 

Cited in Midkiff v. North Carolina Granite 
Corp., 235 N.C. 149, 69 S.E.2d 166 (1952); 
Pitman v. Carpenter, 247 N.C. 68, 100 S.E.2d 
231 (1957); Davis v. North Carolina Granite 
Corp., 259.N.C. 672, 131 S.E.2d 335 (1968). 


§ 97-63. Period necessary for employee to be exposed. 


Compensation shall not be payable for disability or death due to silicosis 
and/or asbestosis unless the employee shall have been exposed to the inhala- 
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tion of dust of silica or silicates or asbestos dust in employment for a period of 
not less than two years in this State, provided no part of such period of two 
years shall have been more than 10 years prior to the last exposure. (1935, c. 
123 ;) 


CASE NOTES 


Constitutionality. — This statute denies 
equal protection of the law under both the 
North Carolina Constitution and the United 
States Constitution in that it treats persons 
with asbestosis differently than persons with 
other occupational diseases and does so without 
any valid reason. Walters v. Algernon Blair, 120 
N.C. App, 398, 462 S..2d 232 (1995), aff'd per 
curiam, 344 N.C. 628, 476 $.E.2d 105 (1996), 
cert. denied, 520 U.S. 1196, 1178S. Ct. 1551, 137 
teed. 2d 700 (1997): 

Findings Required to Support Award for 
Silicosis. — To support an award to one suf- 
fering from silicosis, the Industrial Commission 
must find, inter alia, that the employee had 
been exposed to the hazards of silicosis for the 
period provided by G.S. 97-57 and that the 
employee’s work in the State must have ex- 
posed him to the inhalation of silica dust for the 
further period prescribed by this section. Pit- 
man v. Carpenter, 247 N.C. 63, 100 S.E.2d 231 
(1957); Woodell v. Starr Davis Co., 77 N.C. App. 
352, 335 S.E.2d 48 (1985). 

Employee Held Not Entitled to Rehabil- 
itation Benefits Under Former § 97-61. — 
Employee had worked in granite industry from 
time to time during 18 years. However, from 
1940 to 1946 he worked in a nondusty trade 
outside North Carolina and from 1946 to 
March, 1949, in a nondusty trade inside this 
State. From March, 1949, until June, 1950, he 


§ 97-64. General provisions 
benefits. 


worked in defendant’s granite shed. He then 
left the dusty trade and filed a claim for reha- 
bilitation benefits, having developed silicosis. 
An award of rehabilitation benefits under 
former G.S. 97-61 by the Commission was re- 
versed by the Supreme Court, which held that 
no benefits could be obtained under the act 
until the employee had worked at least two 
years in a dusty trade in this State within the 
preceding 10 years. Midkiff v. North Carolina 
Granite Corp., 235 N.C. 149, 69 S.E.2d 166 
liga2) 

Where the evidence showed that dece- 
dent’s last possible exposure occurred in 
February, 1975, he was required to meet the 
statutory time limitations between February 
1965, and February 1975. Exposure which oc- 
curred prior to 1964 could not be used to 
calculate his level of exposure, since it occurred 
over 10 years prior to the last exposure. Gosney 
v. Golden Belt Mfg., 89 N.C. App. 670, 366 
So H.2d,673,.cert. denied, 322° N.C. (830, off 
S.E.2d 276 (1988), upholding Commission’s 
finding that plaintiff failed to show the length 
of exposure to asbestos required by § 97-57 and 
this section. 

Applied in Hicks v. North Carolina Granite 
Corp:.,.245 N.C, 233, 95 S.H.2d 506 (1956): 

Cited in Autrey v. Victor Mica Co., 234 N.C. 
400, 67 S.E.2d 383 (1951); Long v. North Caro- 
lina Finishing Co., 82 N.C. App. 568, 346 S.E.2d 
669 (1986). 


of act to control as regards 


Except as herein otherwise provided, in case of disablement or death from 
silicosis and/or asbestosis, compensation shall be payable in accordance with 
the provisions of the North Carolina Workers’ Compensation Act. (1935, c. 123; 


Oo aca L462.) 


CASE NOTES 


Bnepees Wt Section. — With a view to 
averting the unjust and oppressive results of an 
indiscriminate transfer of workers affected by 
asbestosis or silicosis from their accustomed 
occupations to other employments under the 
economic threat of deprivation of compensa- 
tion, the legislature established in this section 
the general rule that an employee becoming 
disabled by asbestosis or silicosis within the 
terms of the specific definition embodied in G.S. 


97-54 should be entitled to ordinary compensa- 
tion measured by the general provisions of the 
act. Young v. Whitehall Co., 229 N.C. 360, 49 
S.H.2d 797 (1948). 

Disablement from Asbestosis or Silico- 
sis. — Employee becoming disabled by asbes- 
tosis or silicosis within the terms of the specific 
definition embodied in G.S. 97-54, and who was 
no longer employed by the employer and had 
not been “removed” by the employer as required 
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by G.S. 97-61.5(b), was, under G.S. 97-64 enti- 
tled to be considered for ordinary compensation 
measured by the general provisions of the 
North Carolina Workmen’s Compensation Act 
and not G.S. 97-61.5(b). Abernathy v. Sandoz 
Chemicals/Clariant Corp., 151 N.C. App. 252, 
565 S.E.2d 218, 2002 N.C. App. LEXIS 724 
(2002), cert, dented, 356 N:C2432,5/2:5.E.2a 
421 (2002). 
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Cited in Brinkley v. United Feldspar & Min- 
erals Corp., 246 N.C. 17, 97 S.E.2d 419 (1957); 
Austin v. Continental Gen. Tire, 141 N.C. App. 
397, 540 S.E.2d 824, 2000 N.C. App. LEXIS 
1415 (2000), rev'd on other grounds, 354 N.C. 
344, 553 8... 2d 680 (2001). Clarkey a 
Grinnell Indus. Piping, Inc., 141 N.C. App. 417, 
5389 S.E.2d 369, 2000 N.C. App. LEXIS 1416 
(2000). 


§ 97-65. Reduction of rate where tuberculosis develops. 


In case of disablement or death due primarily from silicosis and/or asbestosis 
and complicated with tuberculosis of the lungs compensation shall be payable 
as hereinbefore provided, except that the rate of payments may be reduced one 


sixth. (1935, c. 123.) 


CASE NOTES 


Time for Making Reduction in Award. — 
It is at the time of determining the total 
amount of compensation as provided in G.S. 
97-61.6 that the Commission should take into 
consideration the fact that the employee’s con- 
dition is complicated by pulmonary tuberculo- 
sis and determine in its wisdom the extent to 
which the provisions of this section should 
affect the compensation payable to the em- 
ployee. Pitman v. Carpenter, 247 N.C. 638, 100 
Sebn2a Zola. 

Reduction of Award Rests in Discretion 


of Commission. — Where the Industrial Com- 
mission found that a disabled employee was 
suffering from tuberculosis as well as from 
silicosis, whether the award for disability from 
silicosis should be reduced by one-sixth rested 
in the discretion of the Industrial Commission. 
Stewart v. Duncan, 239 N.C. 640, 80 S.E.2d 764 
(1954); Fetner v. Rocky Mount Marble & Gran- 
ite Works, 251 N.C. 296, 111 S.E.2d 324 (1959): 

Cited in Duncan v. Carpenter, 233 N.C. 422, 
64 S.E.2d 410 (1951). 


§ 97-66. Claim where benefits are discontinued. 


Where compensation payments have been made and discontinued, and 
further compensation is claimed, the claim for further compensation shall be 
made within two years after the last payment in all cases of occupational 
disease, provided, that claims for further compensation for asbestosis or 
silicosis shall be governed by the final award as set forth in G.S. 97-61.6. (1935, 
C2579) 945n6, 16281955. CxoZ254o. Oo IS ice 1 29N clas) 


CASE NOTES 


For decision under former provisions of Cited in Duncan v. Carpenter, 233 N.C. 422, 
this section, see Blassingame v. Southern As- 64 S.E.2d 410 (1951). 
bestos Co. 217 N.C. 223.7, SK. 2d 478 (1940): 


§ 97-67. Postmortem examinations; notice to next of kin 
and insurance carrier. 


Upon the filing of a claim for death from an occupational disease where in 
the opinion of the Industrial Commission a postmortem examination is 
necessary to accurately ascertain the cause of death, such examination shall be 
ordered by the Industrial Commission. A full report of such examination shall 
be certified to the Industrial Commission. The surviving spouse or next kin and 
the employer or his insurance carrier, if their identity and whereabouts can be 
reasonably ascertained, shall be given reasonable notice of the time and place 
of such postmortem examination, and, if present at such examination, shall be 
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given an opportunity to witness the same. Any such person may be present at 

and witness such examination either in person or through a duly authorized 

representative. If such examination is not consented to by the surviving 

saat or wife or next of kin, all right to compensation shall cease. (1935, c. 
28. 


§ 97-68. Controverted medical questions. 


The Industrial Commission may at its discretion refer to the advisory 
medical committee controverted medical questions arising out of occupational 
disease claims other than asbestosis or silicosis. (1935, c. 123; 1955, c. 525, s. 
4.) 


CASE NOTES 


Cited in Autrey v. Victor Mica Co., 234 N.C. 
400, 67 S.E.2d 383 (1951). 


§ 97-69. Examination by advisory medical committee; in- 
spection of medical reports. 


The advisory medical committee, upon reference to it of a case of occupa- 
tional disease shall notify the employee, or, in case he is dead, his dependents 
or personal representative, and his employer to appear before the advisory 
medical committee at a time and place stated in the notice. If the employee be 
living, he shall appear before the advisory medical committee at the time and 
place specified then or thereafter and he shall submit to such examinations 
including clinical and X-ray examinations as the advisory medical committee 
may require. The employee, or, if he be dead, the claimant and the employer 
shall be entitled to have present at all such examinations, a physician 
admitted to practice medicine in the State who shall be given every reasonable 
facility for observing every such examination whose services shall be paid for 
by the claimant or by the employer who engaged his services. If a physician 
admitted to practice medicine in the State shall certify that the employee is 
physically unable to appear at the time and place designated by the advisory 
medical committee, such committee may, upon the advice of the Industrial 
Commission, and on notice to the employer, change the place and/or time of the 
examination so as to reasonably facilitate the examination of the employee, 
and in any such case the employer shall furnish transportation and provide for 
other reasonably necessary expenses incidental to necessary travel. The 
claimant and the employer shall produce to the advisory medical committee all 
reports of medical and X-ray examinations which may be in their respective 
possession or control showing the past or present condition of the employee to 
assist the advisory medical committee in reaching its conclusions. Provided 
that this section shall not apply to a living employee who has contracted 
asbestosis or silicosis. (1935, c. 123; 1955, c. 525, s. 5.) 


Editor’s Note. — Session Laws 2003-284, s. 
10.33(e), provides: “The Department of Health 


the Senate Appropriations Committee on 
Health and Human Services, the House of 


and Human Services shall develop a plan for 
the future storage or disposal of X ray files. In 
doing so, the Division of Public Health shall 
consider disposal of the files, archiving the files 
by digitizing them, or returning the files to the 
medical facility that conducted the X ray. The 
Department shall report on its activities under 
this subsection no later than March 1, 2004, to 


Representatives Appropriations Subcommittee 
on Health and Human Services, and the Fiscal 
Research Division.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
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“Except for statutory changes or other provi- funds appropriated for, and activities occurring 
sions that clearly indicate an intention to have during, the 2003-2005 fiscal biennium.” 

effects beyond the 2003-2005 fiscal biennium, Session Laws 2003-284, s. 49.5 is a severabil- 
the textual provisions of this act apply only to "ity clause. 


CASE NOTES 


Cited in Autrey v. Victor Mica Co., 234 N.C. 
400, 67 S.E.2d 383 (1951); Ward v. Beaunit 
Corp., 56 N.C. App. 128, 287 S.E.2d 464 (1982). 


§ 97-70. Report of committee to Industrial Commission. 


The advisory medical committee, shall, as soon as practicable after it has 
completed its consideration of a case, report to the Industrial Commission its 
opinion regarding all medical questions involved in the case. The advisory 
medical committee shall include in its report a statement of what, if any, 
physician or physicians were present at the examination on behalf of the 
claimant or employer and what, if any, medical reports and X rays were 
produced by or on behalf of the claimant or employer. (1935, c. 123.) 


CASE NOTES 


Cited in Autrey v. Victor Mica Co., 234 N.C. 
400, 67 S.E.2d 383 (1951). 


§ 97-71. Filing report; right of hearing on report. 


The advisory medical committee shall file its report in triplicate with the 
Industrial Commission, which shall send one copy thereof to the claimant and 
one copy to the employer by registered mail. Unless within 30 days from 
receipt of the copy of said report the claimant and/or employer shall request 
the Industrial Commission in writing to set the case for further hearing for the 
purpose of examining and/or cross-examining the members of the advisory 
medical committee respecting the report of said committee, said report shall 
become a part of the record of the case and shall be accepted by the Industrial 
Commission as expert medical testimony to be considered as such in connec- 
tion with all the evidence in the case in arriving at its decision. (1935, c. 123.) 


CASE NOTES 


Cited in Autrey v. Victor Mica Co., 234.N.C. Stevens & Co., 45 N.C. App. 197, 262 S.E.2d 
A00, 67. (5.E-2d, 383 (1951). Harrell, v..J.P... .830.(1980): 


§ 97-72. Appointment of advisory medical committee; 
terms of office; duties and functions; salaries 
and expenses. 


(a) There shall be an advisory medical committee consisting of three 
members, who shall be licensed physicians in good professional standing and 
peculiarly qualified in the diagnosis or treatment of occupational diseases. 
They shall be appointed by the Industrial Commission with the approval of the 
Governor, and one of them shall be designated as chairman of the committee 
by the Industrial Commission. The members of committee shall be appointed 
to serve terms as follows: one for a term of two years, one for a term of four 
years, and one for a term of six years. Upon the expiration of each term as 
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above mentioned the Industrial Commission shall appoint a successor for a 
term of six years. The function of the committee shall be to conduct examina- 
tions and make reports as required by G.S. 97-61.1 through 97-61.6 and 97-68 
through 97-71, and to assist in any postmortem examinations provided for in 
G.S. 97-67 when so directed by the Industrial Commission. Members of the 
committee shall devote to the duties of the office so much of their time as may 
be required in the conducting of examinations with reasonable promptness, 
and they shall attend hearings as scheduled by the Industrial Commission 
when their attendance is desired for the purpose of examining and cross- 
examining them respecting any report or reports made by them. 

(b) Repealed by Session Laws 2003-284, s. 10.33(c), effective July 1, 2003. 

(c) Notwithstanding any other provision of this Article, the Industrial 
Commission, in its discretion, may designate a qualified physician who is not 
a member of the advisory medical committee to perform an examination of an 
employee who has filed a claim for benefits for asbestosis or silicosis. This 
physician shall file his reports in the same manner a member of the advisory 
medical committee files reports; and these reports shall be deemed reports of 
the advisory medical committee. (1935, c. 123; 1955, c. 525, s. 7; 1981, c. 562, 
ee 1989'"c, 439: 1991, c. 481, s. 1; 1997-443, s. 11A.38; 1997-503, s. 1; 
2003-284, s. 10.33(c).) 


CASE NOTES 


Applied in Clark v. ITT Grinnell Indus. N.C. App. 397, 540 S.E.2d 824, 2000 N.C. App. 
Piping, Inc., 141 N.C. App. 417, 539 S.E.2d 369, | LEXIS 1415 (2000), rev’d on other grounds, 354 
2000 N.C. App. LEXIS 1416 (2000). NIG 344p aaa te 2de630! (2001), 

Cited in Austin v. Continental Gen. Tire, 141 


§ 97-73. Fees. 


(a) The Industrial Commission may establish by rule a schedule of fees for 
examinations conducted, reports made, documents filed, and agreements 
reviewed under this Article. The fees shall be collected in accordance with rules 
adopted by the Industrial Commission. 

(b), (c) Repealed by Session Laws 2003-284, s. 10.33(d), effective July 1, 
2003. (1935, c. 123; 1955, c. 525, s. 8; 1991, c. 481, s. 2; 1991 (Reg. Sess., 1992), 
c. 1039, s. 2; 1997-443, s. 11A.39; 2003-284, s. 10.33(d); 2005-276, s. 45.1(a).) 


Editor’s Note. — Session Laws 2005-276, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as the 2005-276, s. 45.1(a), effective August 13.2000: 
‘Current Operations and Capital Improve- rewrote the section heading and subsection (a). 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


CASE NOTES 


Cited in Ward v. Beaunit Corp., 56 N.C. App. 
128, 287 S.E.2d 464 (1982). 


§ 97-74. Expense of hearings taxed as costs in compensa- 
tion cases; fees collected directed to general 
fund. 


In hearings arising out of claims for disability and/or death resulting from 
occupational diseases the Industrial Commission shall tax as a part of the costs 


317 


§97-75 CH. 97. WORKERS’ COMPENSATION ACT §97-77 


in cases in which compensation is awarded a reasonable allowance for the 
services of members of the advisory medical committee attending such 
hearings and reasonable allowances for the services of members of the 
advisory medical committee for making investigations in connection with all 
claims for compensation on account of occupational diseases, including uncon- 
tested cases, as well as contested cases, and whether or not hearings shall have 
been conducted in connection therewith. All such charges, fees and allowances 
to be collected by the Industrial Commission shall be paid into the general fund 
of the State treasury to constitute a fund out of which to pay the expenses of 
the advisory medical committee. (1935, c. 123.) 


8§ 97-75, 97-76: Repealed by Session Laws 2003-284, s. 10.33(f), effective 
July 1, 2008. 


§ 97-77. North Carolina Industrial Commission created; 
members appointed by Governor; terms of of- 
fice; chairman. 


(a) There is hereby created a commission to be known as the North Carolina 
Industrial Commission, consisting of seven commissioners who shall devote 
their entire time to the duties of the Commission. The Governor shall appoint 
the members of the Commission, one for a term of two years, one for a term of 
four years, and one for a term of six years. Of the additional appointments 
made in 1994, one shall be for a term expiring June 30, 1996, one for a term 
expiring June 30, 1998, and two for terms expiring June 30, 2000. Upon the 
expiration of each term as above mentioned, the Governor shall appoint a 
successor for a term of six years, and thereafter the term of office of each 
commissioner shall be six years. Not more than three appointees shall be 
persons who, on account of their previous vocations, employment or affilia- 
tions, can be classed as representatives of employers, and not more than three 
appointees shall be persons who, on account of their previous vocations, 
employment or affiliations, can be classed as representatives of employees. 

(b) One member, to be designated by the Governor, shall act as chairman. 
The chairman shall be the chief judicial officer and the chief executive officer 
of the Industrial Commission; such authority shall be exercised pursuant to 
the provisions of Chapter 126 of the General Statutes and the rules and 
policies of the State Personnel Commission. Notwithstanding the provisions of 
this Chapter, the chairman shall have such authority as is necessary to direct 
and oversee the Commission. The chairman may delegate any duties and 
responsibilities as may be necessary to ensure the proper management of the 
Industrial Commission. Notwithstanding the provisions of this Chapter, Chap- 
ter 143A, and Chapter 143B of the General Statutes, the chairman may hire or 
fire personnel and transfer personnel within the Industrial Commission. 

The Governor may designate one vice-chairman from the remaining com- 
missioners. The vice-chairman shall assume the powers of the chairman upon 
request of the chairman or when the chairman is absent for 24 hours or more. 
The authority delegated to the vice-chairman shall be relinquished immedi- 
ately upon the return of the chairman or at the request of the chairman. (1929, 
e. 1207 s.51; 1931 c. 274, 8.8: 1991 ¢12646. b1993 (6. 399 6.3 10o ees 
Sess., 1994), c. 769, s. 28.15(a).) 


Cross References. — For provision consti- certain listed tort claims against certain State 
tuting Industrial Commission a court to hear departments and agencies, see Session Laws 
and determine tort claims, see G.S. 143-291. E9492 13s: : 


Editor’s Note. — For act authorizing the Session Laws 2003-284, ss. 12.6C(a)-(e), as 


rd 


Industrial Commission to hear and determine amended by Session Laws 2004-174, s. 3, and 
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Session Laws 2004-203, s. 77, provides: “(a) The 
North Carolina Industrial Commission may 
retain the additional revenue generated by 
raising the fee charged to parties for the filing 
of compromised settlements from two hundred 
dollars ($200.00) to an amount that does not 
exceed two hundred fifty dollars ($250.00) for 
the purpose of replacing existing computer 
hardware and software used for the operations 
of the Commission. These funds may also be 
used to prepare any assessment of hardware 
and software needs prior to purchase. The 
Commission may not retain any fees for the 
purpose of computer system replacement un- 
less they are in excess of the current two- 
hundred-dollar ($200.00) fee charged by the 
Commission for filing a compromise settlement. 

“(p) Nothing in this section shall be deemed 
to limit or restrict the Commission’s authority 
to increase fees for purposes other than those 
indicated in subsection (a) of this section. 

“(c) Unexpended and unencumbered fees re- 
tained by the Industrial Commission under 
subsection (a) of this section shall not revert to 
the General Fund on June 30 of each fiscal year, 
but shall remain available to the Commission 
for the purposes stated in subsection (a) of this 
section. 

“(d) All plans and purchases by the Commis- 
sion utilizing fees retained under subsection (a) 
of this section are subject to project certification 
by the Information Resources Management 
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Commission, and the Commission in making 
purchases under subsection (a) of this section 
must follow the procurement process outlined 
in accordance with the provisions of 09 NCAC 
06B. 0300. The Commission shall report its 
plans to replace existing computer hardware 
and software to the Joint Legislative Commis- 
sion on Governmental Operations and the Fis- 
cal Research Division prior to issuing any re- 
quests for proposals. 

“(e) The Commission may retain additional 
fees as authorized by subsection (a) of this 
section until the 2009-2011 fiscal biennium.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Session Laws 2005-448, s. 9, provides: “It is 
the intent of the General Assembly to provide 
the North Carolina Industrial Commission 
with adequate resources by establishing new 
positions to assist the Commission in perform- 
ing its important task.” 


CASE NOTES 


The Industrial Commission is a creature 
of the General Assembly and was created by 
statute. Bowman v. Comfort Chair Co., 271 
ING. 702, 1575.1. 2d 378 (1967): 

The Industrial Commission is primarily 
an administrative agency of the State, 
charged with the duty of administering the 
provisions of the Workers’ Compensation Act. 
Hanks v. Southern Pub. Util. Co., 210 N.C. 312, 
186 S.E. 252 (1936), citing In re Hayes, 200 
BLO. £33;21564S.E. 791) (19341). See. Brice, y. 
Robertson House Moving, Wrecking & Salvage 
Co., 249 N.C. 74, 105 S.E.2d 439 (1958). 

The Commission is not a court of gen- 
eral jurisdiction. It can have no implied ju- 
risdiction beyond the presumption that it is 
clothed with the power to perform the duties 
required of it by the law entrusted to it for 
administration. Barber v. Minges, 223 N.C. 
213, 25 S.E.2d 837 (1943); Hogan v. Cone Mills 
Corp., 315 N.C. 127, 337 S.E.2d 477 (1985). 

The Industrial Commission is not a court of 
general jurisdiction. It is an administrative 
board with quasi-judicial functions and has a 
special or limited jurisdiction created by stat- 
ute and confined to its terms. Letterlough v. 
Atkins, 258 N.C. 166, 128 S.E.2d 215 (1962); 


Bowman v. Comfort Chair Co., 271 N.C. 702, 
157 S.E.2d 378 (1967); Morse v. Curtis, 276 
NC. 37172 5.B.2d 495 (1970). 

The Industrial Commission is not a court of 
general jurisdiction. It has no jurisdiction ex- 
cept that conferred upon it by statute. Bryant v. 
Dougherty, 267 N.C. 545, 148 S.E.2d 548 
(1966). 

Its Jurisdiction Is Limited. — In its func- 
tions as a court, the jurisdiction of the Indus- 
trial Commission is limited, and jurisdiction 
cannot be conferred on it by agreement or 
waiver. Chadwick v. North Carolina Dep’t of 
Conservation & Dev., 219 N.C. 766, 14 S.E.2d 
842 (1941). 

The Industrial Commission has only the lim- 
ited power and jurisdiction delegated to it by 
statute, as it is purely a creation of the General 
Assembly. Buck v. Procter & Gamble Mfg. Co., 
58 N.C. App. 804, 295 S.E.2d 243 (1982), cert. 
denied, 308 N.C. 543, 304 S.E.2d 236 (1983). 

The jurisdiction of the Industrial Com- 
mission may not be enlarged or extended 
by act or consent of parties, nor may jurisdic- 
tion be conferred by agreement or waiver. 
Letterlough v. Atkins, 258 N.C. 166, 128 S*E:2d 
215 (1962); Morse v. Curtis, 276 N.C. 371, 172 
S.E.2d 495 (1970). 
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Continuing Jurisdiction. — It was the 
purpose of the General Assembly that the In- 
dustrial Commission should have a continuing 
jurisdiction of all proceedings begun before the 
Commission for compensation in accordance 
with its terms. Hogan v. Cone Mills Corp., 315 
NiGVl27, 33a wece 277 (1985) 

Commission Is Special Tribunal When 
Considering Claims. — When a claim for 
compensation has been filed and the employer 
and employee have failed to reach an agree- 
ment, the statute authorizes the Commission to 
hear and determine all matters in dispute. 
Thereupon, the Commission is constituted a 
special or limited tribunal, and is invested with 
certain judicial functions, and possesses the 
powers and incidents of a court, within the 
provisions of the act, and as are necessary to 
determine the rights and liabilities of employ- 
ees and employers. Hanks v. Southern Pub. 
Utils Com 210 N.CP 312.1868. Hr 252) (1936); 
Hogan v. Cone Mills Corp., 315 N.C. 127, 337 
S.E.2d 477 (1985). 

The Industrial Commission, while primarily 
an administrative agency of the State, is con- 
stituted a special or limited tribunal to hear 
and determine matters in dispute between em- 
ployer and employee in a claim for compensa- 
tion under the Workers’ Compensation Act. 
Hodge v. Robertson, 2 N.C. App. 216, 162 
S.E.2d 594 (1968). 

In approving settlements the Commis- 
sion acts in its judicial capacity. 
Letterlough v. Atkins, 258 N.C. 166, 128 S.E.2d 
215 (1962). 

The legislature intended that the Indus- 
trial Commission should administer the 
Workers’ Compensation Act under sum- 
mary and simple procedure, distinctly its 
own, so as to furnish speedy, substantial, and 
complete relief to parties bound by the act. 
Greene v. Spivey, 236 N.C. 435, 73 S.E.2d 488 
(1952). 

The Commission may not ex mero motu 
institute a proceeding. Letterlough v. At- 
kins, 258 N.C. 166, 128 S.E.2d 215 (1962). 

Power to Order Rehearing. — The Com- 
mission has the power to order a rehearing on 
the basis of newly discovered evidence. Hogan 
v. Cone Mills Corp., 315 N.C. 127, 337 S.E.2d 
A77 (1985). 

Power to Set Aside Judgment. — The 
Industrial Rule Commission has inherent 
power analogous to that conferred on courts by 
G.S. 1A-1, Rule 60(b)(6), in the exercise of 
supervision over its own judgments to set aside 
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a former judgment when the paramount inter- 
est in achieving a just and proper determina- 
tion of a workers’ compensation claim requires 
it. Hogan v. Cone Mills Corp., 315 N.C. 127, 337 
S.E.2d 477 (1985). 

Because the power to set aside a former 
judgment is vital to the proper functioning of 
the judiciary, the Legislature impliedly vested 
such power in the Commission in conjunction 
with the judicial power which the Legislature 
granted it to administer the Workers’ Compen- 
sation Act. Hogan v. Cone Mills Corp., 315 N.C. 
127, 337 S.E.2d 477 (1985). 

The Industrial Commission possesses such 
judicial power as is necessary to administer the 
Workers’ Compensation Act. The Commission’s 
judicial power includes the power to set aside a 
former judgment on the grounds of mutual 
mistake, misrepresentation, or fraud. Hogan v. 
Cone Mills Corp., 315 N.C. 127, 337 S.E.2d 477 
(1985). 

Finding that Appeal Untimely. — Panel of 
the North Carolina Industrial Commission 
which heard an employer’s appeal from a deci- 
sion by a deputy commissioner that awarded 
workers’ compensation benefits to an employee 
was not barred from finding that the appeal 
was untimely because the chairman of the 
Commission had denied the employee’s motion 
to dismiss the appeal. Cornell v. Western & 
Southern Life Ins. Co., 162 N.C. App. 106, 590 
S.E.2d 294, 2004 N.C. App. LEXIS 4 (2004). 

Majority of Commission. — The Commis- 
sion is a continuing body. As a commission it 
acts by a majority of its qualified members at 
the time a decision is made. A vote of two 
members, therefore, would constitute a major- 
ity of the Commission empowered to act for the 
Commission. Gant v. Crouch, 243 N.C. 604, 91 
S.E.2d 705 (1956). 

A hearing commissioner has no author- 
ity to award plaintiff an attorneys’ fee as 
part of the costs upon an initial hearing in a 
workers’ compensation matter. Bowman v. 
Comfort’ Chair 'Co., 271 N.C.-702)157 Stiivd 
378 (1967). 

Applied in N.C. Ins. Guar. Ass’n v. Int’ 
Paper Co., 152 N.C. App. 224, 569 S.E.2d 285, 
2002 N.C. App. LEXIS 1092 (2002). 

Cited in Worley v. Pipes, 229 N.C. 465, 50 
S.E.2d 504 (1948); Abels v. Renfro Corp., 108 
N.C. App. 1385, 423 S.E.2d 479 (1992); Char- 
lotte-Mecklenburg Hosp. Auth. v. North Caro- 
lina Indus. Comm’n, 336 N.C. 200, 443 S.E.2d 
716 (1994); Arnett v. Leviton Mfg., Inc., 174 F. 
Supp. 2d 410 (W.D.N.C. 2001). 


OPINIONS OF ATTORNEY GENERAL 


The governor is not required to appoint 
a representative of employers and a rep- 
resentative of employees. See opinion of 


Attorney General to the Honorable Robert W. 
Scott, Governor of North Carolina, 40 N.C.A.G. 
31141970): 
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§ 97-77.1. Expired. 


Editor’s Note. — Session Laws 1993, c.679, _ s. 13.1, provided that this section, relating to an 
s. 11.1, as amended by Session Laws 1997-483, advisory council, would expire July 1, 2001. 


§ 97-78. Salaries and expenses; administrator, executive 
secretary, deputy commissioners, and other 
staff assistance; annual report. 


(a) The salary of each commissioner shall be the same as that fixed from 
time to time for district attorneys except that the commissioner designated as 
chair shall receive one thousand five hundred dollars ($1,500) additional per 
annum. 

(b) The Commission may appoint an administrator whose duties shall be 
prescribed by the Commission, and who shall be subject to the State Personnel 
System. The Commission may appoint an executive secretary whose duties 
shall be prescribed by the Commission, and who shall be subject to the State 
Personnel System and who, upon entering upon his duties, shall give bond in 
such sum as may be fixed by the Commission. The Commission may also 
employ such clerical or other assistance as it may deem necessary, and fix the 
compensation of its staff, except that the salaries of the administrator and the 
executive secretary shall be fixed by subsection (b1) of this section. The 
compensation of Commission staff shall be in keeping with the compensation 
paid to the persons employed to do similar work in other State departments. 

(b1) The salary of the administrator shall be ninety percent (90%) of the 
salary of a commissioner. The salary of the executive secretary shall be ninety 
percent (90%) of the salary of a commissioner. 

(b2) The Chairman of the Industrial Commission shall designate one deputy 
commissioner as chief deputy commissioner. The salary of the chief deputy 
commissioner shall be ninety percent (90%) of the salary of a commissioner. 

(b3) The salary of deputy commissioners shall be based upon years of 
experience as a deputy commissioner as follows: 

(1) Seventy-five percent (75%) of the salary of a commissioner, with three 
years of experience or less. 

(2) Seventy-seven percent (77%) of the salary of a commissioner, with 
more than three but less than seven years of experience. 

(3) Eighty percent (80%) of the salary of a commissioner, with seven or 
more but less than 10 years of experience. 

(4) Eighty-three percent (83%) of the salary of a commissioner, with 10 or 
more but less than 12 years of experience. 

(5) Eighty-five percent (85%) of the salary of a commissioner, with 12 or 
more years experience. 

(b4) In lieu of merit and other incremental raises, the administrator, 
executive secretary, chief deputy commissioner, and deputy commissioners 
shall receive longevity pay on the same basis as is provided to other employees 
subject to the State Personnel Act. 

(c) The members of the Commission and its assistants shall be entitled to 
receive from the State their actual and necessary expenses while traveling on 
the business of the Commission, but such expenses shall be certified by the 
person who incurred the same, and shall be approved by the chairman of the 
Commission before payment is made. 

(d) All salaries and expenses of the Commission shall be audited and paid 
out of the State treasury, in the manner prescribed for similar expenses in 
other departments or branches of the State service, and to defray such salaries 
and expenses a sufficient appropriation shall be made under the General 
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Appropriation Act as made to other departments, commissions and agencies of 
the State government. 

(e) The Commission shall publish annually for free distribution a report of 
the administration of this Article, together with such recommendations as the 
Commission deems advisable. (1929, c. 120, s. 52; 1931, c. 274, s. 9; 1941, ¢. 
woo. 2.1947 C S20,1901, Cepo4l. 5s 6 1971 C.2s, Slee Ilan cede coe 
c. 717, s. 20; 1983 (Reg. Sess., 1984), c. 1034, s. 164; 1997-443, s. 33.4; 1998-212. 


S. 28.18(a); 2005-276, s. 29.20(b).) 


Editor’s Note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Session Laws 2005-448, s. 9, provides: “It is 
the intent of the General Assembly to provide 
the North Carolina Industrial Commission 
with adequate resources by establishing new 
positions to assist the Commission in perform- 
ing its important task.” 


Effect of Amendments. — Session Laws 
2005-276, s. 29.20(b), effective July 1, 2005, in 
the section heading, inserted “deputy commis- 
sioners”; in subsection (b1), substituted “ninety 
percent (90%)” for “eighty percent (80%)” and 
deleted the last sentence, which read: “In lieu of 
merit and other incremental raises, the admin- 
istrator and the executive secretary shall re- 
ceive longevity pay on the same basis as is 
provided to other employees subject to the 
State Personnel Act”; and added subsections 
(b2) through (b4). 


§ 97-79. Offices and supplies; deputies with power to sub- 
poena witnesses and to take testimony; meet- 
ings; hearings. 


(a) The Commission shall be provided with adequate offices in which the 
records shall be kept and its official business transacted during regular 
business hours; it shall also be provided with necessary office furniture, 
stationery, and other supplies. 

(b) The Commission may appoint deputies who shall have the same power 
as members of the Commission pursuant to G.S. 97-80 and the same power to 
take evidence, and enter orders, opinions, and awards based thereon as is 
possessed by the members of the Commission. The deputies shall be subject to 
the State Personnel System. 

(c) The Commission or any member thereof may hold sessions at any place 
within the State as may be deemed necessary by the Commission. 

(d) Hearings before the Commission shall be open to the public and shall be 
stenographically reported, and the Commission is authorized to contract for 
the reporting of such hearings. The Commission shall by regulation provide for 
the preparation of a record of the hearings and other proceedings. Notwith- 
standing the provisions of this subsection, informal hearings conducted pur- 
suant to the provisions of G.S. 97-18.1, whether by telephone or in person, shall 
not be open to the public nor stenographically reported unless the Commission 
orders otherwise. 

(e) The Commission, or any member thereof, or any deputy is authorized by 
appropriate order, to make additional parties plaintiff or defendant in any 
proceeding pending before the Commission when it is made to appear that 
such new party is either a necessary party or a proper party to a final 
determination of the proceeding. 

(f) The Commission shall create an ombudsman program to assist unrepre- 
sented claimants, employers, and other parties, to enable them to protect their 
rights under this Article. In addition to other duties assigned by the Commis- 
sion, the ombudsman shall meet with, or otherwise provide information to, 
injured employees, investigate complaints, and communicate with employers’ 
insurance carriers and physicians at the request of the claimant. Assistance 
provided under this subsection shall not include representing the claimant in 
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a compensation hearing. (1929, c. 120, s. 53; 1931, c. 274, s. 10; 1951, c. 1059; 
5.7: 1955, c..1026;s! 11; 1971, ¢: 527, s. 2;.c..1147, s. 2; 1981 (Reg: Sess:, 1982), 
c. 1243, s. 1; 1993 (Reg. Sess., 1994), c. 679, s. 5.2.) 


Legal Periodicals. — For comment on the 
1951 amendment, which rewrote subsection 
(b), see 29 N.C.L. Rev. 416 (1951). 


For survey of 1982 law on workers’ compen- 
sation, see 61 N.C.L. Rev. 1243 (1983). 


CASE NOTES 


Appointment of Deputies Discretionary. 
— It is inherent in this section that the Com- 
mission has the discretion to appoint deputies 
for such purposes as are appropriate for the 
conduct of its business. Hedgecock v. Frye, 1 
N.C. App. 369, 161 S.E.2d 647 (1968). 

No Particular Title Need Be Conferred 
on Deputy. — The authority to appoint a 
deputy does not require that any particular 
title be conferred upon the deputy, nor does it 
require that his title must include the word 
“deputy.” Hedgecock v. Frye, 1 N.C. App. 369, 
161 S.E.2d 647 (1968). 

Deputy Commissioner’s Authority to Or- 
der Deposition. — When a deputy commis- 
sioner ordered the deposition of an unrepre- 
sented claimant's physician, she did not 
indicate a disqualifying personal bias or de- 
prive the employer of an impartial decision 
maker in violation of the employer’s due pro- 
cess rights because, under G.S. 97-80(d), the 
Industrial Commission could order the deposi- 
tion of a witness, under G.S. 97-79(b), the 
deputy commissioner had the same powers as 
members of the Industrial Commission, and, 
under G.S. 8C-1, N.C. R. Evid. 614(a), a court 
was permitted to call witnesses, with or with- 
out a request from a party. Handy v. PPG 
Indus., 154 N.C. App. 311, 571 S.E.2d 853, 2002 
N.C. App. LEXIS 1442 (2002). 

The Commission has the authority to 


appoint a chief claims examiner as its dep- 
uty to act for it in approval or disapproval of 
agreements for compensation. Hedgecock v. 
Frye, 1 N.C. App. 369, 161 S.E.2d 647 (1968). 

Representing the Claimant in a Com- 
pensation Hearing. — Deputy commission- 
er’s actions, after a hearing, treating an unrep- 
resented claimant’s case as an occupational 
disease claim and ordering the deposition of the 
claimant’s physician, to whom she submitted a 
written hypothetical and written follow-up 
questions, did not violate the prohibition in 
G.S. 97-79(f) against a deputy commissioner 
representing a claimant in a compensation 
hearing. Handy v. PPG Indus., 154 N.C. App. 
311, 571 S.E.2d 853, 2002 N.C. App. LEXIS 
1442 (2002). 

View of Premises and Method of Doing 
Work. — In Johnson v. Erwin Cotton Mills Co., 
232 N.C. 321, 59 S.E.2d 828 (1950), the hearing 
commissioner, claimant and defendant viewed 
the premises and the method of doing the work 
in which plaintiff had been employed. Although 
apparently approved by the court, the point 
was not discussed. See also Rewis v. New York 
Life Ins. Co., 226 N.C. 325, 38 S.H.2d 97 (1946). 

Applied in Handy v. PPG Indus., 154 N.C. 
App. 311, 571 S.H.2d 853, 2002 N.C. App. 
LEXIS 1442 (2002). 

Cited in Moore v. City of Raleigh, 135 N.C. 
App. 332, 520 S.E.2d 133 (1999). 


§ 97-80. Rules and regulations; subpoena of witnesses; 
examination of books and records; deposi- 


tions; costs. 


(a) The Commission may make rules, not inconsistent with this Article, for 


carrying out the provisions of this Arti 
Office of State Budget and Managemen 


cle. The Commission shall request the 
t to prepare a fiscal note for a proposed 


new or amended rule that has a substantial economic impact, as defined in 
G.S. 150B-21.4(b1). The Commission shall not take final action on a proposed 
rule change that has a substantial economic impact until at least 60 days after 


the fiscal note has been prepared. 


Processes, procedure, and discovery under this Article shall be as summary 


and simple as reasonably may be. 


(b) The Commission or any member thereof, or any person deputized by it, 


shall have the power, for the purpose 
parties, to administer or cause to have a 


of this Article, to tax costs against the 
dministered oaths, to preserve order at 
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hearings, to compel the attendance and testimony of witnesses, and to compel 
the production of books, papers, records, and other tangible things. 

(c) The Commission may order parties to participate in mediation, under 
rules substantially similar to those approved by the Supreme Court for use in 
the Superior Court division, except the Commission shall determine the 
manner in which payment of the costs of the mediated settlement conference 
is assessed. 

(d) The Commission may order testimony to be taken by deposition and any 
party to a proceeding under this Article may, upon application to the Commis- 
sion, which application shall set forth the materiality of the evidence to be 
given, cause the depositions of witnesses residing within or without the State 
to be taken, the costs to be taxed as other costs by Commission. Depositions 
ordered by the Commission upon application of a party shall be taken after 
giving the notice and in the manner prescribed by law for depositions in action 
at law, except that they shall be directed to the Commission, the commissioner, 
or the deputy commissioner before whom the proceedings may be pending. 

(e) Asubpoena may be issued by the Commission and served in accordance 
with G.S. 1A-1, Rule 45. Upon a motion, the Commission may quash a 
subpoena if it finds that the evidence the production of which is required does 
not relate to a matter in issue, the subpoena does not describe with sufficient 
particularity the evidence the production of which is required, or for any other 
reason sufficient in law the subpoena may be quashed. Each witness who 
appears in obedience to such subpoena of the Commission shall receive for 
attendance the fees and mileage for witnesses in civil cases in courts of the 
county where the hearing is held. 

(f) The Commission may by rule provide for and limit the use of interroga- 
tories and other forms of discovery, and it may provide reasonable sanctions for 
failure to comply with a Commission order compelling discovery. 

(g) The Commission or any member or deputy thereof shall have the same 
power as a judicial officer pursuant to Chapter 5A of the General Statutes to 
hold a person in civil contempt, as provided thereunder, for failure to comply 
with an order of the Commission, Commission member, or deputy. A person 
held in civil contempt may appeal in the manner provided for appeals pursuant 
to G.S. 97-85 and G.S. 97-86. The provisions of G.S. 5A-24 shall not apply to 
appeals pursuant to this subsection. 

(h) The Commission or any member or deputy thereof shall also have the 
same power as a judicial officer pursuant to Chapter 5A of the General Statutes 
to punish for criminal contempt, subject to the limitations thereunder, (i) for 
wilful behavior committed during the sitting of the commissioner or deputy 
commissioner and directly tending to interrupt the proceedings; (ii) for wilful 
disobedience of a lawful order of the Commission or a member or deputy 
thereof; or (iii) for wilful refusal to be sworn or affirmed as a witness, or, when 
so sworn or affirmed, wilful refusal to answer any legal and proper question 
when refusal is not legally justified. The Commission or any member or deputy 
thereof may issue an order of arrest as provided by G.S. 15A-305 when 
authorized by G.S. 5A-16 in connection with contempt proceedings. When the 
commissioner or deputy commissioner chooses not to proceed summarily 
pursuant to G.S. 5A-14, the proceedings shall be before a district court judge, 
and venue lies throughout the district where the order was issued directing the 
person charged to appear. A person found in criminal contempt may appeal in 
the manner provided for appeals in criminal actions to the superior court of the 
district in which the order of contempt was issued, and the appeal is by hearing 
de novo before a superior court judge. (1929,.c.. 120, .s..54; 1977, cc.14562505: 
1981 eRegasess91982).c.1243) 65.27 1998 vee s0ilac. 25(b);¢..399) sf. 993 
(Reg. Sess., 1994), c. 679, ss. 5.3, 5.4; 1995, c. 358, 8. 8(a), (b); c. 437, s. 6(a), (b); 
CwAGi/oa849(a). ab): C250 fess025: 135027810)... 509, s. 48; 2000-140, s. 93.1(a); 
2001-424, s. 12.2(b).) 
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Cross References. — As to medical commit- 
tee fees, see G.S. 97-74. As to costs on review, 
see G.S. 97-88. As to medical fees, see G.S. 
97-89. 

Editor’s Note. — Session Laws 1993, c. 321, 
s. 25(b) provides that, if HB 658 (Session Laws 
1993, c. 399) is enacted, the first sentence of s. 
A of c. 399 is amended by deleting “only if the 
General Assembly appropriates funds to imple- 
ment the purpose of this act.” However, this 
language is in the second sentence of section 5 
of Chapter 399 and reads “only if the General 
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Assembly appropriates funds to implement the 
purpose of these sections.” The Revisor of Stat- 
utes was informed that appropriation was 
made in 1994. 

Legal Periodicals. — For discussion of this 
section, see 8 N.C.L. Rev. 427 (1930). 

For article on administrative evidence rules, 
see 49 N.C.L. Rev. 635 (1971). 

For survey of 1982 law on workers’ compen- 
sation, see 61 N.C.L. Rev. 1243 (1983). 

For article, “Mediation of Industrial Commis- 
sion Cases,” see 17 Campbell L. Rev. 395 (1995). 


CASE NOTES 


I. In General. 

II. Rules and Rule Making. 
III. Evidence. 
IV. Findings. 


I. IN GENERAL. 


Determination of Jurisdiction Is First 
Order of Business. — In every proceeding 
before the Commission, determination of juris- 
diction is the first order of business. 
Letterlough v. Atkins, 258 N.C. 166, 128 S.E.2d 
ZIAD A962). 

Continuing Jurisdiction. — It was the 
purpose of the General Assembly that the In- 
dustrial Commission should have a continuing 
jurisdiction of all proceedings begun before the 
Commission for compensation in accordance 
with its terms. Hogan v. Cone Mills Corp., 315 
N.C. 127, 387 S.E.2d 477 (985). 

Power to Order Rehearing. — While there 
is no direct statutory provision giving the In- 
dustrial Commission power to order a rehear- 
ing of an award made by it for newly discovered 
evidence, the Commission has such power in 
proper instances in accordance with its rules 
and regulations, as provided by this section, it 
being the intent of the legislature, as gathered 
from the whole act, to give the Industrial Com- 
mission continuing jurisdiction of all proceed- 
ings begun before it with appellate jurisdiction 
in the superior court on matters of law only. 
Butts v. Montague Bros., 208 N.C. 186, 179 S.E. 
799 (1935). 

The Commission has the power to order a 
rehearing on the basis of newly discovered 
evidence. Hogan v. Cone Mills Corp., 315 N.C. 
127, 337 S.E.2d 477 (1985). 

Power to Set Aside Judgment. — The 
Industrial Rule Commission has inherent 
power analogous to that conferred on courts by 
G.S. 1A-1, Rule 60(b)(6), in the exercise of 
supervision over its own judgments to set aside 
a former judgment when the paramount inter- 
est in achieving a just and proper determina- 
tion of a workers’ compensation claim requires 
it. Hogan v. Cone Mills Corp., 315 N.C. 127, Bal 
Sh. 2d 477 (1985): 


Because the power to set aside a former 
judgment is vital to the proper functioning of 
the judiciary, the Legislature impliedly vested 
such power in the Commission in conjunction 
with the judicial power which the Legislature 
granted it to administer the Workers’ Compen- 
sation Act. Hogan v. Cone Mills Corp., 315 N.C. 
127, 337 S.E.2d 477 (1985). 

The Industrial Commission possesses such 
judicial power as is necessary to administer the 
Workers’ Compensation Act. The Commission’s 
judicial power includes the power to set aside a 
former judgment on the grounds of mutual 
mistake, misrepresentation, or fraud. Hogan v. 
Cone Mills Corp., 315 N.C. 127, 337 S.E.2d 477 
(1985). 

Compromise Settlement. — Signed mem- 
orandum of settlement fully complied with the 
workers’ compensation rules, and was a valid 
compromise settlement agreement subject to 
approval by the Industrial Commission, even 
though the worker had not signed a clincher 
agreement. Lemly v. Colvard Oil Co., 157 N.C. 
App. 99, 577 S.E.2d 712, 2003 N.C. App. LEXIS 
372 (2003). 

Power to Force Witness to Testify. — This 
section does not deprive the Commission of the 
power to force a witness who is before it to 
testify and to punish for contempt a witness 
who refuses to testify. In re Hayes, 200 N.C. 
133, 156 S.E. 791, 73 A.L.R. 1179 (1931). 

When a deputy commissioner ordered 
the deposition of an unrepresented claim- 
ant’s physician, she did not indicate a dis- 
qualifying personal bias or deprive the em- 
ployer of an impartial decision maker in 
violation of the employer’s due process rights 
because, under G.S. 97-80(d), the Industrial 
Commission could order the deposition of a 
witness, under G.S. 97-79(b), the deputy com- 
missioner had the same powers as members of 
the Industrial Commission, and, under G.S. 
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8C-1, N.C. R. Evid. 614(a), a court was permit- 
ted to call witnesses, with or without a request 
from a party. Handy v. PPG Indus., 154 N.C. 
App. Sil abil S22d. 603, 20004N On eApp! 
LEXIS 1442 (2002). 

The Industrial Commission did not ex- 
ceed its authority by the repeal of the Blue 
Cross Blue Shield rule. — Charlotte-Meck- 
lenburg Hosp. Auth. v. North Carolina Indus. 
Comm'n, 336 N.C. 200, 443 S.E.2d 716 (1994). 

Attorney’s Travel Expenses in Taking 
Deposition Out-of-State. — The travel ex- 
penses of the attorney who took a deposition of 
a witness out-of-state by order of the Commis- 
sioner were part of the cost of taking the 
deposition under this section, and should have 
been so taxed by the full Commission. Cloutier 
v. State, 57 N.C. App. 239, 291 S.E.2d 362, cert. 
denied, 306 N.C. 555, 294 S.E.2d 222 (1982). 

Taxing Costs of Taking Medical Expert’s 
Deposition. — There is no restriction in either 
the Workers’ Compensation Act or the Rules of 
the Industrial Commission on the commission’s 
discretion to tax costs of a deposition when the 
plaintiff requests the deposition of its own 
medical expert. Harvey v. Raleigh Police Dep't, 
85 N.C. App. 540, 355 S.E.2d 147, cert. denied, 
320 N.C. 631, 360 S.E.2d 86 (1987), affirming 
commission’s order requiring defendant to pay 
the costs of expert’s deposition. 

Enumeration of Rules Violations. — An 
order dismissing a workers’ compensation ac- 
tion or proceeding for violation of the Workers’ 
Compensation Rules must specifically enumer- 
ate which of the Rules has been violated and 
what actions constitute the violations. Mat- 
thews v. Charlotte-Mecklenburg Hosp. Auth., 
132 N.C. App. 11, 510 S.E.2d 388 (1999), 

Applied in McPhaul v. Sewell, 36 N.C. App. 
312, 244 S.K.2d 158 (1978); Grantham v. R.G. 
Barry Corp., 115 N.C. App. 293, 444 S.E.2d 659 
(1994); Handy v. PPG Indus., 154 N.C. App. 
311, 571 S.H.2d 853, 2002 N.C. App. LEXIS 
1442 (2002); Whitfield v. Lab. Corp., 158 N.C. 
App. 341, 581 S.E.2d 778, 2003 N.C. App. 
LEXIS 1192 (2003). 

Cited in Worley v. Pipes, 229 N.C. 465, 50 
S.E.2d 504 (1948); Tucker v. Lowdermilk, 233 
N.C. 185, 63 S.E.2d 109 (1951); Pratt v. Central 
Upholstery Co., 252 N.C. 716, 115 S.E.2d 27 
(1960); McGinnis v. Old Fort Finishing Plant, 
253 N.C. 493, 117 S.E.2d 490 (1960); White v. 
Shoup Boat Corp., 261 N.C. 495, 135 S.E.2d 216 
(1964); Hodge v. Robertson, 2 N.C. App. 216, 
162 S.E.2d 594 (1968); Sides v. G.B. Weaver & 
Sons Elec. Co., 12 N.C. App. 312, 183 S.E.2d 
308 (1971); Caesar v. Piedmont Publishing Co., 
46 N.C. App. 619, 265 S.E.2d 474 (1980); 
Belfield v. Weyerhaeuser Co., 77 N.C. App. 332, 
335 S.E.2d 44 (1985); Timmons v. North Caro- 
lina DOT, 123 N.C. App. 456, 473 S.E.2d 356 
(1996), aff'd, 346 N.C. 173, 484 S.E.2d 551 
(1997); Matthews v. Charlotte-Mecklenburg 
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Hosp. Auth., 182 N.C. App: 11, 510 S.E.2d 388 
(1999); Cornell v. Western & Southern Life Ins. 
Co., 162 N.C. App. 106, 590 S.E.2d 294, 2004 
N.C. App. LEXIS 4 (2004). 


II. RULES AND RULE MAKING. 


Application of Judicial Rules of Evi- 
dence. — Strictly speaking, the rules of evi- 
dence applicable in the general courts do not 
govern the Industrial Commission’s own ad- 
ministrative factfinding. Haponski v. Construc- 
tor’s Inc., 87 N.C. App. 95, 360 S.E.2d 109 
(1987). 

Rule-Making Power Relates Only to Ad- 
ministrative Matters. — The rule-making 
power here granted relates only to administra- 
tive matters. There can be no delegation of the 
power to make law. Motsinger v. Perryman, 218 
N.C. 15, 9 S.E.2d 511 (1940). 

Construction and Application of Rules. 
— Under this section the Industrial Commis- 
sion has the power not only to make rules 
governing its administration of the act, but also 
to construe and apply such rules. Its construc- 
tion and application of its rules, duly made and 
promulgated, in proceedings pending before the 
Commission, ordinarily is final and conclusive 
and not subject to review by the courts of this 
State on an appeal from an award made by the 
Commission. Winslow v. Carolina Conference 
Ass’n, 211 N.C. 571, 191 S.E. 403 (1937); Shore 
v. Chatham Mfg. Co., 54 N.C. App. 678, 284 
S.E.2d 179 (1981), cert. denied, 304 N.C. 729, 
287 S.E.2d 902 (1982). 

Statutory authority existed to promulgate 
rules for the assessment of attorney’s fees in a 
case where a party’s attorney failed to stipulate 
as to medical reports prepared by a doctor and 
a deputy commissioner had to order a deposi- 
tion of the doctor. Hawley v. Wayne Dale 
Constr., 146 N.C. App. 423, 552 S.E.2d 269, 
2001 N.C. App. LEXIS 944 (2001). 

Rules promulgated by the Commission 
are for the benefit of the Commission and 
must be complied with by the parties to a 
proceeding brought pursuant to the provisions 
of the Workers’ Compensation Act. Brewer v. 
Powers Trucking Co., 256 N.C. 175, 123 S.E.2d 
608 (1962); Petty v. Associated Transp., 4 N.C. 
App. 361, 167 S.E.2d 38 (1969), rev’d on other 
grounds, 276 N.C. 417, 173 S.E.2d 321 (1970). 

And Do Not Limit Its Power to Review 
Findings of Fact. — Rules promulgated by 
the Commission do not limit the power of the 
Commission to review, modify, adopt, or reject 
the findings of fact found by a deputy commis- 
sioner or by an individual member of the Com- 
mission when acting as a hearing commis- 
sioner. Petty v. Associated Transp., 4 N.C. App. 
361, 167 S.E.2d 38 (1969), rev’d on other 
grounds, 276 N.C. 417, 173 S.E.2d 321 (1970). 

The Commission was not entitled to re- 
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lax its rule that fees for practical nursing 
would not be allowed unless written author- 
ity was obtained from the Commission in ad- 
vance, so as to award mother of injured em- 
ployee an amount for practical nursing services 
rendered to injured employee, where the record 
showed that the Commission never gave its 
written or oral permission for rendition of ser- 
vices. Hatchett v. Hitchcock Corp., 240 N.C. 
591, 83 S.E.2d 539 (1954). 

The Commission may not use its own 
rules to deprive a plaintiff of the right to 
have his case fully determined; thus, the 
Commission’s statement in an order dismissing 
plaintiff's motions that “the issue of payment of 
future medical expenses is not properly pre- 
served” would not support the order. Joyner v. 
Rocky Mount Mill, 92 N.C. App. 478, 374 S.E.2d 
610 (1988). 

Rules Inconsistent with Article. — The 
power to make rules may not be exercised when 
the rule is inconsistent with this Article. Evans 
y. Asheville Citizens Times Co., 246 N.C. 669, 
100 S.E.2d 75 (1957), holding that Rule XVI of 
the Commission was inconsistent with § 97-30. 

Commission Held Without Authority to 
Allow Claim. — To allow an employee’s claim 
for additional compensation for the reason that 
such claim was made within 12 months from 
the time he was furnished a copy of Form 28B 
would be allowing the Commission by its rule- 
making authority to amend G.S. 97-47; this 
would exceed the authority granted the Com- 
mission by this section. Willis v. J.M. Davis 
Indus., Inc., 280 N.C. 709, 186 S.E.2d 913 
(1972), decided prior to 1973 amendment to 
§ 97-47. 

Rule requiring notice of cancellation of 
policy to be given to the Commission does 
not become a part of the policy contract. 
Motsinger v. Perryman, 218 N.C. 15, 9 S.E.2d 
511 (1940). 

Rule Relative to New Evidence on Re- 
view. — The rules of the Industrial Commis- 
sion, adopted pursuant to this section, relative 
to the introduction of new evidence on review 
by the full Commission, are in accord with the 
decisions of the Supreme Court as to granting 
new trials for newly discovered evidence. 
Tindall v. American Furn. Co., 216 N.C. 306, 4 
S F.2d 894 (1939); Hall v. Thomason Chevrolet, 
Inc., 263 N.C. 569, 139 S.E.2d 857 (1965); 
McCulloh v. Catawba College, 266 N.C. 513, 
146 S.E.2d 467 (1966). 

Procedure before the Industrial Com- 
mission need not necessarily conform strictly 
to judicial procedure in courts of law unless the 
statute so requires or the court of last resort 
shall consider such procedure indispensable to 
the preservation of the essentials of justice and 
the principles of due process of law, and proce- 
dure adopted by the Commission with respect 
to the reception and consideration of evidence 
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will be given liberal treatment by the courts, 
since this section empowers the Commission to 
make rules for carrying out the provisions of 
the act, and requires processes and procedure 
to be summary and simple. Maley v. Thomas- 
ville Furn. Co., 214 N.C. 589, 200 S.E. 438 
(1939). 

Sanctions. — G.S. 97-80(a) gave the North 
Carolina Industrial Commission (commission) 
the power to make rules consistent with the 
Workers’ Compensation Act for carrying out its 
provisions, Workers’ Comp. R. N.C. Indus. 
Comm’n 605(1), 2002 Ann. R. N.C. 765 provided 
that the commission was allowed to order dis- 
covery and impose discovery sanctions, and 
Workers’ Comp. R. N.C. Indus. Comm’n 802 
provided that “failure to comply” with the 
Workers’ Compensation Rules may have sub- 
jected the violator to any of the sanctions out- 
lined in G.S. 1A-1, N.C. R. Civ. P. 37; a discovery 
sanction which struck the employer’s defenses 
was proper and was affirmed where the sanc- 
tion was imposed three and a half months after 
the employer had been ordered to respond to 
the interrogatories and was warned that his 
refusal to answer may have resulted in sanc- 
tions. Joyner v. Mabrey Smith Motor Co., 161 
N.C. App. 125, 587 S.E.2d 451, 2003 N.C. App. 
LEXIS 1994 (2003). 


Ill. EVIDENCE. 


Basis of Facts Found. — Determinative 
facts upon which rights of parties are made to 
rest must be found from judicial admissions 
made by the parties, facts agreed, stipulations 
entered into and noted at the hearing, and 
evidence offered in open court, after all parties 
have been given full opportunity to be heard. 
Recourse may not be had to records, files, 
evidence, or data not thus presented to the 
court. Letterlough v. Atkins, 258 NN, Ce 166,126 
S.E.2d 215 (1962). 

Hearsay evidence is not competent to es- 
tablish either that an accident arose out of or in 
the course of the employment. Plyer v. Char- 
lotte Country Club, 214 N.C. 453, 199 S.E. 622 
(1938). 

The award of the Commission will not be 
disturbed because of the presence of hearsay 
testimony when there is other competent evi- 
dence upon which to base the findings. Hearsay 
evidence offered without objection may serve to 
corroborate and explain the other evidence in 
the case. Maley v. Thomasville Furn. Co., 214 
N.C. 589, 200 S.E. 488 (1939). 

The report of an accident filed by the 
employer with the Commission, being in the 
nature of an admission, is competent evidence 
in a hearing involving the accident. Russell v. 
Western Oil Co., 206 N.C. 341, 174 SH a0f 
(1934). 

Even if a report filed by defendant’s manager 
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contained some statement of fact not of his 
personal knowledge, it was competent as a 
declaration against interest. Carlton  v. 
Bernhardt-Seagle Co., 210 N.C. 655, 188 S.E. 
77 (1936), where the only evidence to show the 
cause of injury was that contained in the em- 
ployer’s report. 

Unsigned Letter from Doctor Reporting 
on Employee’s Condition. — Pending hear- 
ing in the superior court, a copy of an unsigned 
letter from a doctor reporting the condition of 
employee’s eye was added to the record by the 
Commission’s supplemental certificate. On 
later appeal and reversal for other reasons, the 
Supreme Court declared that this letter was 
“incompetent” and “had no place in the record 
and evidence.” Logan v. Johnson, 218 N.C. 200, 
10 S.E.2d 653 (1940). See note, “Evidence be- 
fore North Carolina Tribunals,” 19 N.C.L. Rev. 
568 (1941). 

Evidence as to the course of dealing 
between employer and employee is of value 
to show the interpretation which they put upon 
the character of the employment and their 
intention regarding it. Smith v. City of Gasto- 
nia, 216 N.C. 517, 5 S.E.2d 540 (1989). 

The Commission is the sole judge of the 
credibility of witnesses, and there is no 
obligation to accord unquestioned credence to 
any testimony, even if uncontradicted. Ander- 
son v. Northwestern Motor Co., 233 N.C. 372, 
64 8.E.2d 265 (1951). 

The Commission is the sole judge of the 
credibility of the witnesses and the weight to be 
given their testimony. West v. Stevens, 6 N.C. 
App. 152, 169 S.E.2d 517 (1969). 

The function of the Industrial Commis- 
sion is to weigh and evaluate the entire 
evidence and determine as best it can where 
the truth lies. West v. Stevens, 6 N.C. App. 152, 
169 S.E.2d 517 (1969). 
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And It Is Not Compelled to Find Accord- 
ing to Testimony of Any Particular Wit- 
ness. — In its consideration of claims, the 
Industrial Commission is not compelled to find 
in accordance with testimony of any particular 
witness. West v. Stevens, 6 N.C. App. 152, 169 
S.E.2d 517 (1969). 


IV. FINDINGS. 


The Commission is the fact-finding body 
under the Workers’ Compensation Act. Petty v. 
Associated Transp., 4 N.C. App. 361, 167 S.E.2d 
38 (1969), rev'd on other grounds, 276 N.C. 417, 
173 S.E.2d 321 (1970). 

Findings Required. — To enable a proper 
review of a conclusion concerning disability, the 
Industrial Commission is required to make 
specific findings of fact as to a plaintiff’s earn- 
ing capacity. Grant v. Burlington Indus., Inc., 
77 N.@. App. 241, 335 .S.E.2d. 327 (1985). 

The finding of facts is one of the primary 
duties of the Commission. Petty v. Associ- 
ated Transp., 4 N.C. App. 361, 167 S.E.2d 38 
(1969), rev’d on other grounds, 276 N.C. AlZ, 
LZoposty. 2092 1s 19 20 

Conclusive Effect of Findings of Fact. — 
The findings of fact by the Industrial Commis- 
sion are conclusive and binding upon the courts 
when supported by competent evidence. West v. 
Stevens, 6 N.C. App. 152, 169 S.F.2d 517 
(1969). 

Judicial Review of Findings of Fact of 
Hearing Commissioner. — A finding of fact 
by a hearing commissioner or by a deputy 
commissioner never reaches the superior court 
or the Court of Appeals unless it has been 
affirmed by the Commission. Petty v. Associ- 
ated Transp., 4 N.C. App. 361, 167 S.E.2d 38 
(1969), rev'd on other grounds, 276 N.C. 417, 
TiS He2di 32), (1970), 


§ 97-81. Blank forms and literature; statistics; safety pro- 
visions; accident reports; studies and investi- 
gations and recommendations to General As- 
sembly; to cooperate with other agencies for 
prevention of injury. 


(a) The Commission shall prepare and cause to be printed, and upon request 
furnish, free of charge to any employee or employer, such blank forms and 
literature as it shall deem requisite to facilitate or prompt the efficient 
administration of this Article. The Commission may authorize the use of 
electronic submission of forms and other means of transmittal of forms and 
notices when it deems appropriate. 

(b) The Commission shall tabulate the accident reports received from 
employers in accordance with G.S. 97-92 and shall publish the same in the 
annual report of the Commission and as often as it may deem advisable, in 
such detailed or aggregate form as it may deem best. The name of the employer 
or employee shall not appear in such publications, and the employers’ reports 
shall be private records of the Commission, and shall not be open for public 
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inspection except for the inspection of the parties directly involved, and only to 
the extent of such interest, and except for inspection by the Department of 
Labor and other State or federal agencies pursuant to subsections (d) and (e) 
of this section. These reports shall not be used as evidence against any 
employer in any suit at law brought by any employee for the recovery of 
damages. 

(c) The Commission shall make studies and investigations with respect to 
safety provisions and the causes of injuries in employments covered by this 
Article, and shall from time to time make to the General Assembly and to 
employers and carriers such recommendations as it may deem proper as to the 
best means of preventing such injuries. 

(d) In making such studies and investigations the Commission shall: 

(1) Cooperate with any agency of the United States charged with the duty 
of enforcing any law securing safety against injury in any employment 
covered by this Article, or with any State agency engaged in enforcing 
any laws to assure safety for employees, and 

(2) Permit any such agency to have access to the records of the Commis- 
sion. 

In carrying out the provisions of this section the Commission or any officer 
or employee of the Commission is authorized to enter at any reasonable time 
upon any premises, tracks, wharf, dock, or other landing place, or to enter any 
building, where an employment covered by this Article is being carried on, and 
to examine any tool, appliance, or machinery used in such employment. 

(e) The Commission shall, upon written request from the Commissioner of 
Labor, provide from the Commission’s records the following information from 
claims filed by employees, and from employer reports of injury to an employee 
required by G.S. 97-92: 

(1) Name and business address of the employer; 

(2) Type of business of the employer; 

(3) Date the accident, illness, or injury occurred; 

(4) Nature of the injury or disease reported; and 

(5) Whether compensation for disability or medical expenses was paid to 
the injured employee. 

Information provided to the Commissioner of Labor pursuant to this 
subsection, and to other State and federal agencies pursuant to subsection (d) 
of this section, shall be private and exempt from public inspection to the same 
extent that records of the Commission are so exempt. (1929, c. 120, s. 55; 1991 
(Reg. Sess., 1992), c. 894, s. 2; 1993 (Reg. Sess., 1994), c. 679, s. 10.2.) 


§ 97-82. Memorandum of agreement between employer 
and employee to be submitted to Commission 
on prescribed forms for approval; direct pay- 
ment as award. 


(a) If the employer and the injured employee or his dependents reach an 
agreement in regard to compensation under this Article, they may enter into a 
memorandum of the agreement in the form prescribed by the Commission. 

An agreement, however, shall be incorporated into a memorandum of 
agreement in regard to compensation: (i) for loss or permanent injury, 
disfigurement, or permanent and total disability under G.S. 97-31, (i) for 
death from a compensable injury or occupational disease under G.S. 97-38, or 
(ii) when compensation under this Article 1s paid or payable to an employee 
who is incompetent or under 18 years of age. 

The memorandum of agreement, accompanied by the material medical and 
vocational records, shall be filed with and approved by the Commission; 
otherwise such agreement shall be voidable by the employee or his dependents. 
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(b) If approved by the Commission, a memorandum of agreement shall for 
all purposes be enforceable by the court’s decree as hereinafter specified. 
Payment pursuant to G.S. 97-18(b), or payment pursuant to G.S. 97-18(d) 
when compensability and liability are not contested prior to expiration of the 
period for payment without prejudice, shall constitute an award of the 
Commission on the question of compensability of and the insurer’s hability for 
the injury for which payment was made. Compensation paid in these circum- 


stances shall constitute payment of com 


pensation pursuant to an award under 


this Article. (1929, c. 120, s. 56; 1993 (Reg. Sess., 1994), c. 679, s. 3.2; 2005-448, 


Sails) 


Effect of Amendments. — Session Laws 
2005-448, s. 7, effective September 29, 2005, 
and applicable to claims pending and filed on or 
after that date, substituted “the material med- 
ical and vocational records” for “a full and 
complete medical report” in the third para- 
graph of subsection (a). 

Legal Periodicals. — For survey of 1976 
case law on workers’ compensation, see 55 
N.C.L. Rev. 1116 (1977). 

For Survey of Developments in North Caro- 
lina Law (1992), see 71 N.C.L. Rev. 1893 (1993). 

For survey, “The North Carolina Workers’ 


Compensation Act of 1994: A Step in the Direc- 
tion of Restoring Balance,” see 73 N.C.L. Rey. 
2502 (1995). 

For survey, “Vernon v. Stephen L. Mabe 
Builders: The Requirements of Fairness in Set- 
tlement Agreements Under the North Carolina 
Workers’ Compensation Act,” see 73 N.C.L. Rey. 
2529 (1995). 

For note, “The Fairness Requirement for a 
Workers’ Compensation Agreement — The Ef- 
fect of Vernon yv. Steven L. Mabe Builders,” see 
17 Campbell L. Rev. 521 (1995). 


CASE NOTES 


Purpose and Effect of Section. — This 
section was inserted in the act to protect the 
employees of the State against the disadvan- 
tages arising out of their economic status and 
give assurance that their settlements are in 
accord with the intent and purpose of the act. 
Biddix v. Rex Mills, Inc., 237 N.C. 660, 75 
S.E.2d 777 (1953). 

The legislature anticipated that employers 
and employees would, in most cases, be able to 
reach an agreement with respect to the employ- 
ee’s right to compensation; hence, it inserted in 
the act a provision authorizing such agree- 
ments, when made in the manner prescribed by 
the Industrial Commission. White v. Shoup 
Boat Corp., 261 N.C. 495, 185 S.E.2d 216 
(1964). 

When Jurisdiction of Commission Is In- 
voked. — The jurisdiction of the Commission 
is invoked either when a claim for compensa- 
tion is filed or a voluntary settlement is sub- 
mitted for approval. Letterlough v. Atkins, 258 
N.C. 166, 128 S.E.2d 215 (1962); Tabron v. Gold 
Leaf Farms, Inc., 269 N.C. 393, 152 S.E.2d 533 
(1967). 

Section Contemplates Only Settlement 
in Respect of Amount of Compensation. — 
The only “settlement” contemplated by this 
section is a settlement in respect of the amount 
of compensation to which claimants are enti- 
tled under the act. McGill v. Bison Fast Freight, 
Inc., 245 N.C. 469, 96 S.E.2d 438 (1957). 

And Does Not Apply to Compromise and 
Settlement of Common-Law Claim. — Com- 


promise and settlement of the common-law 
claim of the administratrix of a deceased em- 
ployee for the wrongful death of the employee, 
executed under the mistaken belief that the act 
was not applicable, would not be disturbed on 
the ground that the Industrial Commission did 
not approve such settlement as provided in this 
section. McGill v. Bison Fast Freight, Inc., 245 
N.C. 469, 96 S.E.2d 438 (1957). 

In approving settlements the Commis- 
sion acts in a judicial capacity. Letterlough 
v. Atkins, 258 N.C. 166, 128 S.E.2d 215 (1962). 

And Approved Settlements Are Enforce- 
able by Court Decree. — In approving a 
settlement agreement, the Industrial Commis- 
sion acts in a judicial capacity, and the settle- 
ment as approved becomes an award enforce- 
able, if necessary, by a court decree. Biddix v. 
Rex Mills, Inc., 237 N.C. 660, 75 S.E.2d 777 
(1953); Pruitt v. Knight Publishing Co., 289 
N.C. 254, 221 S.E.2d 355 (1976). 

An agreement for the payment of compensa- 
tion approved by the Commission is enforceable 
by a court decree. Dalton v. Anvil Knitwear, 119 
N.C. App. 275, 458 S.E.2d 251 (1995). 

Conclusiveness of Commission’s Ap- 
proval. — The Commission’s approval of stip- 
ulated facts and payments is as conclusive as if 
made upon a determination of facts in an ad- 
versary proceeding. Stanley v. Brown, 261 N.C. 
243, 134 S.E.2d 321 (1964); Pruitt v. Knight 
Publishing Co., 289 N.C. 254, 221 S.E.2d 355 
(1976); 

An agreement for the payment of compensa- 
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tion, when approved by the Industrial Commis- 
sion, is as binding on the parties as an order, 
decision or award of the Commission 
unappealed from, or an award of the Commis- 
sion affirmed upon appeal. Pruitt v. Knight 
Publishing Co., 289 N.C. 254, 221 S.E.2d 355 
(1976). 

An agreement for compensation, when ap- 
proved by the Commission, is binding on the 
parties. Roberts v. Carolina Tables of Hickory, 
76 N.C. App. 148, 331 S.E.2d 757 (1985). 

An agreement for the payment of compensa- 
tion, when approved by the Commission, is as 
binding on the parties as an order, decision or 
award of the Commission unappealed from, or 
an award of the Commission affirmed upon 
appeal. Brookover v. Borden, Inc., 100 N.C, 
App. 754, 398 S.E.2d 604 (1990). 

Until Set Aside. — An approved compensa- 
tion agreement is binding on the parties unless 
and until it is set aside by the Industrial 
Commission. Pruitt v. Knight Publishing Co., 
289 N.C. 254, 221 S.E.2d 355 (1976). 

Required Inquiry Not Conducted in 
Claim for Additional Benefits. — In the 
employee's claim for additional compensation 
benefits for injuries sustained while working 
for the employer, because the North Carolina 
Industrial Commission’s reliance on the evalu- 
ation for permanent disability and not on the 
full and complete medical report was statuto- 
rily impermissible, the original compensation 
agreement was set aside. Atkins v. Kelly 
Springfield Tire Co., 154 N.C. App. 512, 571 
S.E.2d 865, 2002 N.C. App. LEXIS 1443 (2002), 
cert. granted, 357 N.C. 61, 579 S.E.2d 284 
(2003). 

Commission May Not Set Aside a Duly 
Executed Agreement. — Absent a showing of 
fraud, misrepresentation, mutual mistake, or 
undue influence, the Industrial Commission 
may not set aside a settlement agreement duly 
executed by the parties, properly submitted to 
the Industrial Commission for approval, and 
approved by the Chairman of the Commission 
in accordance with G.S. 97-17 and this section. 
The fact that defense counsel had attempted to 
revoke its consent to the agreement after it was 
submitted to the Commission was immaterial. 
Glenn v. McDonald’s, 109 N.C. App. 45, 425 
5 .20.727 (1993): 

Interlocutory Award. — The approval by 
the Industrial Commission of an agreement of 
the parties for compensation was not, under the 
circumstances, a final award, but an interlocu- 
tory award, and the Industrial Commission 
retained jurisdiction to enter a final award 
upon the filing of a full and complete medical 
report. Pratt v. Central Upholstery Go, 252 
Wire 6 195 °S2d' 2741960): 

Waiver of Right to Contest Compensabil- 
ity of Injuries. — Defendants waived their 
right to contest the compensability of claim- 
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ant’s injuries, and thus, the award of compen- 
sation became final, where the defendants 
knew that claimant might have been a subcon- 
tractor on the day of the accident, but although 
they made payments without prejudice to their 
rights, they did not investigate the claimant’s 
status within the prescribed time. Higgins v. 
Michael Powell Bldrs., 182 N.C. App. 720, 515 
SalieZ ers (1999): 

Change of Condition Following Com- 
plete Settlement. — After plaintiff had been 
awarded compensation for partial disability, a 
hearing was had to determine whether there 
had been a change of condition. Plaintiff alleged 
partial deafness. The matter was heard several 
times, and finally a compromise was approved 
whereby plaintiff was paid a lump sum “as a 
full and complete settlement.” Later plaintiff 
asked for another hearing because of another 
change of condition. It was held that in the 
absence of fraud or mutual mistake, or in the 
absence of consent on defendant’s part, the 
agreement was binding. Recovery was denied. 
Morgan v. Town of Norwood, 211 N.C. 600, 191 
S.Ho45 (195.0). 

Where plaintiff’s initial compensation award 
for temporary total disabilities was determined 
by agreement prior to the time plaintiff became 
fully aware of the extent of his injuries, and 
plaintiff’s initial claim was closed upon the 
filing of Form 28B, the proper procedure for 
presenting plaintiff’s claim for his alleged per- 
manent disabilities was through the statutorily 
prescribed procedure for compensation for sub- 
stantial change of condition. Chisholm v. Dia- 
mond Condominium Constr. Co., 83 N.C. App. 
14, 348 S.E.2d 596 (1986), cert. denied, 319 
NG, 103,353 S.E.2d 106 (1987). 

Where an employee accepts benefits from an 
agreement for compensation executed by him- 
self, his employer, and the insurance carrier, 
which agreement was duly approved by the 
commission, the employee may attack and have 
such agreement set aside only for fraud, mis- 
representation, undue influence, or mutual 
mistake. Brookover v. Borden, Inc., 100 N.C. 
App. 754, 398 S.E.2d 604 (1990). 

A Form 21 agreement constitutes an award 
by the Commission and such an award is con- 
clusive and binding as to all questions of fact. 
Kisiah v. W.R. Kisiah Plumbing, Inc., 124 NGG: 
App. 72, 476 S.E.2d 434 (1996). 

Where the North Carolina Industrial 
Commission invalidated a Form 26 agree- 
ment because no medical documentation 
was submitted, it was not obliged under G.S. 
97-91 to determine whether the claimant had 
undergone a G.S. 97-47 change of condition. 
Clawson v. Phil Cline Trucking, Inc., 168 ING: 
App. 108, 606 S.E.2d 715, 2005 N.Csc App: 
LEXIS 152 (2005). 

The Full Industrial Commission erred in 
concluding that plaintiff was entitled to 
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total and permanent disability benefits 
where the plaintiff did not meet his burden of 
showing, as required by G.S. 97-31, unless a 
presumption has been established through the 
filing of a Form 21, pursuant to this section, 
that he was totally disabled and therefore un- 
able to earn any of the wages he was receiving 
at the time of his injury in the same or any 
other employment. Demery v. Converse, Inc., 
138 N.C. App. 243, 530 S.E.2d 871, 2000 N.C. 
App. LEXIS 599 (2000). 

Effect of Litigation of Earning Capacity 
on Review of Form 26 Agreement. — Where 
plaintiffs earning capacity was actually liti- 
gated and necessary to the outcome of his G.S. 
97-47 hearing, the Industrial Commission was 
bound by that finding in determining if a Form 
26 agreement was fair and just; therefore, its 
finding that the agreement was “improvidently 
approved” on the grounds that plaintiff had no 
earning capacity, thus qualifying him for bene- 
fits under G.S. 97-29, would be reversed. Lewis 
v. Craven Reg’l Med. Ctr., 134 N.C. App. 438, 
518 8.E.2d 1 (1999). 

North Carolina Industrial Commission 
properly invalidated a Form 26 Agree- 
ment because the only medical report accom- 
panying it, as required by G.S. 97-82(a), was a 
one-paragraph note to the claimant’s medical 
file, and the Commission lacked the relevant 
medical records necessary to properly deter- 
mine whether to approve the agreement. 
Clawson v. Phil Cline Trucking, Inc., 168 N.C. 
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App. 108, 606 S.E.2d 715, 2005 N.C. App. 
LEXIS 152 (2005). 

Applied in Williams vy. Insurance Repair 
Specialists of N.C., Inc., 32 N.C. App. 235, 232 
S.E.2d 5 (1977); Shah v. Johnson, 140 N.C. App. 
58, 535 S.E.2d 577, 2000 N.C. App. LEXIS 1089 
(2000); Sims v. Charmes/Arby’s Roast Beef, 142 
N.C. App. 154, 542 S.E.2d 277, 2001 N.C. App. 
LEXIS 46 (2001), cert. denied, 353 N.C. 729, 
550 S.E.2d 782 (2001). 

Cited in Hooper v. Liberty Mut. Ins. Co., 84 
N.C. App. 549, 353 S.E.2d 248 (1987); Vernon v. 
Steven L. Mabe Bldrs., 110 N.C. App. 552, 430 
S.E.2d 676 (1993); Calhoun v. Wayne Dennis 
Heating & Air Conditioning, 129 N.C. App. 794, 
501 S.E.2d 346 (1998); Dancy v. Abbott Labs., 
139 N.C. App. 553, 534 S.E.2d 601, 2000 N.C. 
App. LEXIS 982 (2000), review dismissed, 353 
N.C. 370 (2001), aff’d, 353 N.C. 446, 545 S.E.2d 
211 (2001); Lewis v. Sonoco Prods. Co., 137 N.C. 
App. 61, 526 S.E.2d 671, 2000 N.C. App. LEXIS 
257 (2000); Watts v. Hemlock Homes of the 
Highlands, Inc., 141 N.C. App. 725, 544 S.E.2d 
1, 2001 N.C. App. LEXIS 22 (2001), cert. de- 
nied, 353 N.C. 398, 547 S.E.2d 431 (2001); 
Shockley v. Cairn Studios Ltd., 149 N.C. App. 
961, 563 S.E.2d 207, 2002 N.C. App. LEXIS 363 
(2002), cert. dismissed, 356 N.C. 678, 577 
S.E.2d 887 (2003), cert. denied, 356 N.C. 678, 
577 S.E.2d 888 (2003); Devlin v. Apple Gold, 
Inc., 153 N.C. App. 442, 570 S.E.2d 257, 2002 
N.C. App. LEXIS 1187 (2002); Barbour v. Regis 
Corp., — N.C. App. —, 606 S.E.2d 119, 2004 
N.C. App. LEXIS 2336 (2004). 


§ 97-83. Commission is to make award after hearing. 


If the employer and the injured employee or his dependents fail to reach an 
agreement in regard to benefits under this Article within 14 days after the 
employer has written or actual notice of the injury or death, or upon the arising 
of a dispute under this Article, either party may make application to the 
Commission for a hearing in regard to the matters at issue, and for a ruling 


thereon. 


Immediately after such application has been received the Commission shall 
set the date of a hearing, which shall he held as soon as practicable and shall 
notify the parties at issue of the time and place of such hearing. The hearing 
or hearings shall be held in the city or county where the injury occurred, unless 
otherwise authorized by the Commission. (1929 re5 120, s- 5721955. 1026ae9 
121/2; 1977, c. 743; 1993 (Reg. Sess., 1994), c. 679, s. 3.3.) 


CASE NOTES 


Provisions for Settlement of Any Matter 
in Dispute. — In this section and G.S. 97-84 
through 97-86 the General Assembly pre- 
scribed an adequate remedy by which any mat- 
ter in dispute and incident to any claim under 
the provisions of the Workers’ Compensation 
Act may be determined and settled. Worley v. 
Pipes, 229 N.C. 465, 50 S.E.2d 504 (1948). 

Remedy Is Exclusive. — The remedy pro- 


vided by this section and G.S. 97-84 through 
97-86 is exclusive. Worley v. Pipes, 229 N.C. 
465, 50 S.E.2d 504 (1948). 

The Industrial Commission has exclu- 
sive authority to find facts except in mat- 
ters determinative of jurisdiction. Hargus 
v. Select Foods, Inc., 271 N.C. 369, 156 S.E.2d 
737 (1967). 

Determination of Conflicting Claims to 
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Compensation Already Paid. — While the 
Industrial Commission has jurisdiction to 
amend its award in regard to persons entitled 
to receive compensation awarded by it, it has no 
jurisdiction to enter a judgment in favor of a 
party to recover compensation theretofore paid 
to another; rather, the superior court has juris- 
diction to determine conflicting claims of per- 
sons in regard to compensation which has al- 
ready been paid. Hill v. Cahoon, 252 N.C. 295, 
113 S.E.2d 569 (1960). 

Physician’s Claim for Services. — The 
sole remedy of a physician seeking to recover 
for services to an injured employee, where the 
employee and employer are subject to the 
Workers’ Compensation Act, is by application to 
the Industrial Commission in accordance with 
this section and G.S. 97-84 through 97-86 to 
consider plaintiff’s bill for such services, not- 
withstanding the fact that the employer denies 
liability for the injury on the ground that it did 
not arise out of and in the course of the employ- 
ment. The physician may not challenge the 
constitutionality of the relevant provisions of 
this Chapter by an independent suit against 
the employee to recover for the medical ser- 
vices. Matros v. Owen, 229 N.C. 472, 50 S.E.2d 
509 (1948). 

Where a physician renders services to an 
injured employee under private contract with- 
out knowledge that the injury was covered by 
the Workers’ Compensation Act, and thereafter 
upon discovery that the injury is compensable 
files claim for such services with the Industrial 
Commission in order that the employee may 
get the benefit thereof, his remedy upon ap- 
proval by the Industrial Commission in a sum 
less than the full amount of his claim is to 
request a hearing before the Commission, with 
right of appeal to the courts for review, pursu- 
ant to this section and G.S. 97-84 through 
97-86; this remedy is exclusive and precludes 
the physician from maintaining an action 
against the employee to recover the full con- 
tractual amount for the services and attacking 
the constitutionality of the relevant provisions 
of the act. Worley v. Pipes, 229 N.C. 465, 50 
S.E.2d 504 (1948). 

How Minor Under 18 May Prosecute 
Claim. — While, for the purposes of the act, a 
minor becomes sui juris upon attaining the age 
of 18 years, until then he may prosecute his 
proceeding for compensation only when repre- 
sented by general guardian or other legal rep- 
resentative. McGill v. Bison Fast Freight, Inc., 
245 N.C. 469, 96 S.E.2d 438 (1957). 
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Proceeding Should Not Be in Name of 
Deceased Employee. — A proceeding under 
the act to determine the liability of defendants 
to the next of kin of a deceased employee should 
not be brought in the name of the deceased 
employee. Slade v. Willis Hosiery Mills, 209 
N.C. 823, 184 S.E. 844 (1936). 

When Administratrix Is Proper Claim- 
ant. — The administratrix of the decedent is 
the proper claimant in a proceeding for com- 
pensation only when there are no dependents, 
whole or partial. However, the joinder of the 
administratrix with the dependents in the pros- 
ecution of a claim will be treated as surplusage. 
McGill v. Bison Fast Freight, Inc., 245 N.C. 469, 
96 S.E.2d 438 (1957). See § 97-40. 

Failure to File Claim Did Not Bar Fa- 
ther’s Participation in Award. — A father 
was not barred from participation in a workers’ 
compensation award for the death of his son by 
his failure to file a claim therefor, where the 
matter was heard by the Industrial Commis- 
sion upon the request of the employer’s insur- 
ance carrier pursuant to this section. Smith v. 
Allied Exterminators, Inc., 279 N.C. 583, 184 
Sil de 29641901); 

The Commission used the wrong crite- 
ria when it denied defendants’ request 
under this section to modify disability pay- 
ments, because the employee’s continued enti- 
tlement to benefits must be based on his post- 
injury earning capacity, not his post-injury 
wages. McGee v. Estes Express Lines, 125 N.C: 
App. 298, 480 S.E.2d 416 (1997). 

Applied in Long v. Reeves, 77 N.C. App. 830, 
336 S.E.2d 98 (1985); Saums v. Raleigh Com- 
munity Hosp., 346 N.C. 760, 487 S.E.2d 746 
(1997); Reinhardt v. Key Risk Mgmt., — F. 
Supp. 2d —, 2003 U.S. Dist. LEXIS 1727 (Feb. 
6, 2003). 

Cited in Hanks v. Southern Pub. Util. Co., 
910 N.C. 312, 186 S.E. 252 (1936); Brice v. 
Robertson House Moving, Wrecking & Salvage 
Co., 249 N.C. 74, 105 S.E.2d 439 (1958); Smith 
y. Allied Exterminators, Inc., 11 N.C. App. 76, 
180 S.E.2d 390 (1971); Samuel v. Claude Puck- 
ett/Lincoln Used Cars, 55 N.C. App. 463, 285 
SE.2d 876 (1982); Charlotte-Mecklenburg 
Hosp. Auth. v. North Carolina Indus. Comm’n, 
336 N.C. 200, 443 S.E.2d 716 (1994); Phillips v. 
U.S. Air, Inc., 120 N.C. App. 538, 463 S.E.2d 
259 (1995); Andrews v. Fulcher Tire Sales & 
Serv., 120 N.C. App. 602, 463 S.E.2d 425 (1995), 
Kisiah v. WR. Kisiah Plumbing, Inc., 124 N.C. 
App. 72, 476 S.E.2d 434 (1996); Lewis v. Sonoco 
Prods. Co., 137 N.C. App. 61, 526 S.H.2d 671, 
2000 N.C. App. LEXIS 257 (2000). 


§ 97-83.1. Facilities for hearings; security. 


The senior resident superior court judge shall provide suitable facilities for 
the conduct of hearings under this Article in the county or counties within the 
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judge’s district at the time the Commission schedules hearings therein. The 
senior resident superior court judge shall, to the extent the judge determines 
necessary and practicable, provide or arrange for security at Commission 
hearings upon the request of a member or deputy of the Commission. (1993 
(Reg. Sess., 1994), c. 679, s. 5.7.) 


§ 97-84. Determination of disputes by Commission or dep- 
uty. 


The Commission or any of its members shall hear the parties at issue and 
their representatives and witnesses, and shall determine the dispute in a 
summary manner. The award, together with a statement of the findings of fact, 
rulings of law, and other matters pertinent to the questions at issue shall be 
filed with the record of the proceedings, within 180 days of the close of the 
hearing record unless time is extended for good cause by the Commission, and 
a copy of the award shall immediately be sent to the parties in dispute. The 
parties may be heard by a deputy, in which event the hearing shall be 
conducted in the same way and manner prescribed for hearings which are 
conducted by a member of the Industrial Commission, and said deputy shall 
proceed to a complete determination of the matters in dispute, file his written 
opinion within 180 days of the close of the hearing record unless time is 
extended for good cause by the Commission, and the deputy shall cause to be 


issued an award pursuant to such determination. (1929, c. 120; 87583195 1"e 


IGS oe OSC 29 sels.) 


Legal Periodicals. — For comment on the 
1951 amendment, which gave a deputy author- 
ity to make a complete determination of a 


dispute, see 29 N.C.L. Rev. 416 (1951). 
For article on administrative evidence rules, 
see 49 N.C.L. Rev. 635 (1971). 


CASE NOTES 


The Industrial Commission has exclu- 
sive original jurisdiction of the rights and 
remedies afforded by this Chapter. Carpen- 
ter v. Hawley, 53 N.C. App. 715, 281 S.E.2d 783, 
cert. denied and appeal dismissed, 304 N.C. 
587, 289 S.E.2d 564 (1981). 

And Is Constituted a Special Tribunal. — 
The Industrial Commission is primarily an 
administrative agency of the State, but when a 
claim for compensation is presented the Com- 
mission is constituted a special tribunal, is 
invested with certain judicial functions, and 
possesses the powers and incidents of a court. 
Hanks v. Southern Pub. Util. Co., 210 N.C. 312, 
186 S.E. 252 (1936). 

The Commission is the sole fact-finding 
agency in cases in which it has jurisdic- 
tion. The finding of facts is one of the primary 
duties of the Commission. Morgan v. Thomas- 
ville Furn. Indus., 2 N.C. App. 126, 162 S.E.2d 
619 (1968). 

Under this section the Commission is made a 
fact-finding body. The finding of facts is one of 
its primary duties. Beach v. McLean, 219 N.C. 
521, 14 S.E.2d 515 (1941); Brice v. Robertson 
House Moving, Wrecking & Salvage Co., 249 
N.C. 74, 105 S.E.2d 439 (1958). 

The Commission is without authority to 


sit en banc; the Full Commission shall be 
composed of three member panels. Sims v. 
Charmes/Arby’s Roast Beef, 142 N.C. App. 154, 
542 S.E.2d 277, 2001 N.C. App. LEXIS 46 
(2001), cert. denied, 353 N.C. 729, 550 S.E.2d 
782 (2001). 

And Determines Credibility and Weight 
of Testimony. — The Commission is the sole 
judge of the credibility of the witnesses and the 
weight to be given to their testimony. It may 
accept all the testimony of a witness or reject 
all the testimony of a witness. It may accept a 
part of the testimony of a witness and reject a 
part of the testimony of such witness. It is not 
required to accept the uncontradicted testi- 
mony of a witness. Morgan v. Thomasville 
Furn. Indus., 2 N.C. App. 126, 162 S.E.2d 619 
(1968). 

In passing upon issues of fact, the Commis- 
sion, like any other trier of facts, is the sole 
judge of the credibility of the witnesses, and of 
the weight to be given to their testimony. It may 
accept or reject the testimony of a witness, 
either in whole or in part, depending solely 
upon whether it believes or disbelieves the 
same. Anderson v. Northwestern Motor Co., 233 
N.C. 372, 64 S.E.2d 265 (1951); Moses v. Bar- 
tholomew, 238 N.C. 714, 78 S.E.2d 923 (1953); 
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Smith v. William Muirhead Constr. Co., 27 N.C. 
App: 286,'218:8.B2de7il 7 4975). 

The Industrial Commission is the sole judge 
of the truthfulness and weight of the testimony 
of the witnesses in the discharge of its function 
as the fact-finding authority under the act. 
Henry v. A.C. Lawrence Leather Co., 231 N.C. 
477, 57 S.E.2d 760 (1950). 

Contradictions in the testimony go to its 
weight, which is for the fact-finding body, the 
Industrial Commission. Evans v. Topstyle, Inc., 
DIOUNIEG.11384,°153°5'H.2d 851) (1967). 

Remedy Is Exclusive. — The remedy pro- 
vided by this section and G.S. 97-83, 97-85, and 
97-86 is exclusive. Worley v. Pipes, 229 N.C. 
465, 50 S.E.2d 504 (1948). 

Prerogative of Commission to Deter- 
mine Credibility and Weight of Evidence. 
— The full Commission has the authority to 
make additional findings of fact, and where it 
found that plaintiff failed to prove that he was 
injured while making an arrest was supported 
by competent evidence, plaintiff’s case was left 
without a foundation. In not accepting plain- 
tiff’s contrary version of the event involved, the 
Commission exercised it prerogative under the 
law to determine the credibility and weight of 
the evidence presented. Griffey v. Town of Hot 
Springs, 87 N.C. App. 290, 360 S.E.2d 457 
(1987). 

Duty and Responsibility of Commission 
to Decide All Matters of Controversy Be- 
tween Parties. — Plaintiff’s claim, initially 
decided by a hearing officer, embodied a claim 
for future medical expenses, and when the 
matter was appealed to the full Commission by 
defendants it was the duty and responsibility of 
the full Commission to decide all of the matters 
in controversy between the parties, indeed, if 
necessary, the full Commission should have 
conducted a full evidentiary hearing to resolve 
all matters embodied in plaintiff’s claim; inas- 
much as the Industrial Commission decides 
claims without formal pleadings, it was the 
duty of the Commission to consider every as- 
pect of plaintiff’s claim whether before a hear- 
ing officer or on appeal to the full Commission. 
Joyner v. Rocky Mount Mills, 92 N.C. App. 478, 
374:'S.H.2d 610 (1988). 

Duty of Commission to Make Detailed 
Findings of Fact to Every Aspect of Case. 
— The “full Commission” is not an appellate 
court in the sense that it reviews decisions of a 
trial court; it is the duty and responsibility of 
the full Commission to make detailed findings 
of fact and conclusions of law with respect to 
every aspect of the case before it. Joyner v. 
Rocky Mount Mills, 92 N.C. App. 478, 374 
S.E.2d 610 (1988). 

The full Commission has the authority 
to determine a case from the written tran- 
script of the hearing before the deputy com- 
missioner or hearing officer; however, when 
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that transcript is insufficient to resolve all the 
issues, the full Commission must conduct its 
own hearing or remand the matter for further 
hearing. Joyner v. Rocky Mount Mills, 92 N.C. 
App. 478, 374 S.E.2d 610 (1988). 

After review of a transcript of a hearing 
before a deputy commissioner or hearing 
officer, the full Commission must make 
findings of fact, draw conclusions of law 
therefrom and enter the appropriate order; the 
better practice would be for the full Commis- 
sion to make its own findings of fact and not 
adopt the findings of fact of the deputy commis- 
sioner or hearing officer. Joyner v. Rocky Mount 
Mills, 92 N.C. App. 478, 374 S.E.2d 610 (1988). 

Duty of Commission as Fact-Finder. — 
Appellate courts must follow the “any compe- 
tent evidence” standard in deciding whether 
the evidence permits a determination by the 
Commission, which is the fact-finder. The fact- 
finder, however, is not required so to view the 
evidence. Rather, its duty is to weigh the evi- 
dence, resolve conflicts therein, and make its 
own determination as to weight and credibility. 
Wagoner v. Douglas Battery Mfg. Co., 80 N.C. 
App. 163, 341 S.E.2d 120 (1986), aff’d, 89 N.C. 
App. 67, 365 S.E.2d 298, cert. denied, 322 N.C. 
486, 371 S.E.2d 274 (1988). 

Function of the Commission necessarily 
includes determining paternity of an ille- 
gitimate child when such a determination is 
necessary to resolve a dispute as to who is 
entitled to the compensation due under this 
Chapter. Carpenter v. Hawley, 53 N.C. App. 
715, 281 S.E.2d 783, cert. denied and appeal 
dismissed, 304 N.C. 587, 289 S.E.2d 564 (1981). 

Specific findings of fact by the Indus- 
trial Commission are required. These must 
cover the crucial questions of fact upon which 
plaintiff's right to compensation depends. 
Guest v. Brenner Iron & Metal Co., 241 N.C. 
448, 85 S.E.2d 596 (1955); State v. Haywood 
Elec. Membership Corp., 260 N.C. 59, 131 
S.E.2d 865 (1963); Pardue v. Blackburn Bros. 
Oil & Tire Co., 260 N.C. 413, 132 S.E.2d 747 
(1963); Nello L. Teer Co. v. North Carolina 
State Hwy. Comm’n, 265 N.C. 1, 143 S.E.2d 247 
(1965); Morgan v. Thomasville Furn. Indus., 2 
N.C. App. 126, 162 S.E.2d 619 (1968); State ex 
rel. Utils. Comm’n v. Queen City Coach Co., 4 
N.C. App. 116, 166 S.E.2d 441 (1969); Cannady 
v. Gold Kist, 43 N.C. App. 482, 259 S.E.2d 342 
C979): 

It is impossible to exaggerate how essential 
the proper exercise of the fact-finding authority 
of the Industrial Commission is to the due 
administration of the act. The findings of fact of 
the Industrial Commission should tell the full 
story of the event giving rise to the claim for 
compensation. They must be sufficiently posi- 
tive and specific to enable the court on appeal to 
determine whether they are supported by the 
evidence and whether the law has been prop- 
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erly applied to them. It is obvious that the court 
cannot ascertain whether the findings of fact 
are supported by the evidence unless the Indus- 
trial Commission reveals with at least a fair 
degree of positiveness what facts it finds. It is 
hkewise plain that the court cannot decide 
whether the conclusions of laws and the deci- 
sion of the Industrial Commission rightly rec- 
ognize and effectively enforce the rights of the 
parties upon the matters in controversy if the 
Industrial Commission fails to make specific 
findings as to each material fact upon which 
those rights depend. Morgan v. Thomasville 
Furn. Indus., 2 N.C. App. 126, 162 S.E.2d 619 
(1968); Cannady v. Gold Kist, 43 N.C. App. 482, 
209 §.H.2d 342 (1979). 

But the Commission is not required to 
make a finding as to each detail of the 
evidence or at every inference or shade of 
meaning to be drawn therefrom. Guest v. Bren- 
ner Iron & Metal Co., 241 N.C. 448, 85 S.E.2d 
596 (1955). 

The Commission must make specific findings 
of fact regarding each material fact upon which 
a plaintiff’s right to compensation depends. The 
Commission is not required, however, to make 
findings as to facts presented by the evidence 
that are not material to plaintiff’s claim. Guy v. 
Burlington Indus., 74 N.C. App. 685, 329 
S.E.2d 685 (1985). 

The Commission must make specific 
findings of fact as to each material fact 
upon which the rights of the parties in a case 
involving a claim for compensation depend. 
Moore v. J.P. Stevens & Co., 47 N.C. App. 744, 
269 S.E.2d 159, cert. denied, 301 N.C. 401, 274 
S.E.2d 226 (1980); Walston v. Burlington In- 
dus., 49 N.C. App. 301, 271 S.E.2d 516 (1980), 
revd on other grounds, 304 N.C. 670, 285 
S.E.2d 822 (1982). 

When evidence is presented in support of a 
material issue that has been raised, it becomes 
necessary for the Commission to make a finding 
one way or the other. Smith v. William 
Muirhead Constr. Co., 27 N.C. App. 286, 218 
Si 2d 7171975): 

Where the Commission awards compen- 
sation for disablement due to an occupa- 
tional disease encompassed by G.S. 97-53(13), 
the opinion and award must contain explicit 
findings as to the characteristics, symptoms 
and manifestations of the disease from which 
the plaintiff suffers, as well as a conclusion of 
law as to whether the disease falls within the 
statutory provision. Moore v. J.P. Stevens & 
Co., 47 N.C. App. 744, 269 S.E.2d 159, cert. 
denied, 301 N.C. 401, 274 S.E.2d 226 (1980). 

Where the record contains conflicting 
evidence concerning the claimant’s capac- 
ity to work because of his disability, the Com- 
mission is required to make findings of fact 
which support its conclusion as to the presence 
or absence of disability as defined by G.S. 
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97-2(9). Priddy v. Cone Mills Corp., 58 N.C. 
App. 720, 294 S.E.2d 743 (1982). 

Although the Industrial Commission is free 
to accept or reject any or all of plaintiff’s 
evidence in making its award, it must make 
specific findings as to the facts upon which a 
compensation claim is based, including the ex- 
tent of a claimant’s disability. The order must 
contain more than mere recitals of medical 
opinion to resolve these basic issues. Priddy v. 
Cone Mills Corp., 58 N.C. App. 720, 294 S.E.2d 
743 (1982). 

Findings May Not Rest upon Evidence 
Not Presented to Commission. — In judicial 
proceedings before the Commission, the facts 
found must rest upon admissions made by the 
parties, facts agreed, stipulations entered into 
and noted at the hearing, and evidence offered 
in open court, after all parties have been given 
full opportunity to be heard. Recourse may not 
be had to records, files, evidence, or data not 
thus presented to the Commission for consider- 
ation. Biddix v. Rex Mills, Inc., 237 N.C. 660, 75 
S.E.2d 777 (1953); Little v. Anson County 
Schools Food Serv., 295 N.C. 527, 246 S.E.2d 
743 (1978). 

Findings and Conclusions Outside 
Scope of Hearing Are Improper. — Where a 
full Commission limited the initial hearing to 
defendant’s motion to dismiss for lack of juris- 
diction, given the limited scope of the hearing it 
was patently improper for the deputy commis- 
sioner to find and conclude that plaintiff had 
suffered an injury arising from his employment 
with defendant, and it was similarly improper 
for the full Commission, on appeal from the 
opinion and award of the deputy commissioner, 
to find and conclude that plaintiff had a com- 
pensable injury, regardless of its ruling with 
respect to jurisdiction. Weston v. Sears Roebuck 
& Co., 65 N.C. App. 309, 309 S.E.2d 273 (1983), 
cert. denied, 311 N.C. 407, 319 S.E.2d 281 
(1984). 

Cause May Be Remanded for Findings. 
— If the findings of fact of the Commission are 
insufficient to enable the court to determine the 
rights of the parties upon the matters in con- 
troversy, the cause must be remanded to the 
Commission for proper findings of fact. Moore v. 
J.P. Stevens & Co., 47 N.C. App. 744, 269 
S.E.2d 159, cert. denied, 301 N.C. 401, 274 
S.E.2d 226 (1980). 

Conclusive Effect of Findings. — The 
Industrial Commission is the judge of the cred- 
ibility of the evidence and is the fact-finding 
body under the act. Where the evidence before 
the Commission is contradictory, the findings of 
fact by the Commission, which are 
nonjurisdictional, are conclusive on appeal to 
the Court of Appeals. Priddy v. Blue Bird Cab 
Co., 9 N.C. App. 291, 176 S.E.2d 26 (1970). 

Right of Party to Testify and Present 
Evidence. — Under this section, a party to 
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workers’ compensation proceedings is afforded 
the right to testify and present such relevant 
evidence as he may choose. Little v. Anson 
County Schools Food Serv., 295 N.C. 527, 246 
S.Ei2d 743 (1978). 

When a claimant refrains from present- 
ing evidence in reliance on an inaccurate 
statement by a deputy commissioner that a 
certain matter is uncontested, the right guar- 
anteed by this section has been abridged and 
the claimant’s failure to present such evidence 
may not be used against him. Little v. Anson 
County Schools Food Serv., 295 N.C. 527, 246 
S.Hi2d 743 (1978). 

Agreement Approved by Commission Is 
as Binding as Award. — An agreement for the 
payment of compensation, when approved by 
the Commission, is as binding on the parties as 
an order, decision or award of the Commission 
unappealed from, or an award of the Commis- 
sion affirmed on appeal. Neal v. Clary, 259 N.C. 
16a 5130850. 2d 39.(1963). 

Commission May Vacate Award Entered 
Contrary to Law. — The Commission is priv- 
ileged to vacate an award which the Commis- 
sion itself admits was entered contrary to law. 
Ruth v. Carolina Cleaners, 206 N.C. 540, 174 
S.E. 445 (1934). 

Deputy Commissioner May Set Aside 
Opinion and Award. — Where, in order to 
allow defendants to depose a physician, the 
Deputy Commissioner entered an order to keep 
the record open, but before defendants had an 
opportunity to depose the physician, the Dep- 
uty Commissioner entered an Opinion and 
Award, this Act vested the Deputy Commis- 
sioner with the inherent authority to set aside 
his Opinion and Award once informed of the 
omission of the physician’s testimony. Plummer 
y. Henderson Storage Co., 118 N.C. App. 727, 
456 S.E.2d 886 (1995). 

Motions for Additional Evidence and for 
Rehearing Held Properly Denied. — The 
Industrial Commission properly denied em- 
ployee’s motion to take additional evidence on 
appeal and motion for a rehearing on all issues, 
where employee’s claim was denied by the hear- 
ing commissioner on the ground that he did not 
sustain an injury by accident arising out of and 
in the course of his employment, and where 
additional medical testimony proposed had no 
bearing on how the accident occurred and was 
only more elaborative than the testimony at the 
original hearing. Cooke v. Thurston Motor 
Lines, 13 N.C. App. 342, 185 S.E.2d 445 (1971), 
appeal dismissed, 280 N.C. 721, 186 S.E.2d 923 
(1972). 

True Copy to Be Sent to Parties. — This 
section requires that when the Commission or 
one of its deputies determines a dispute before 
it, a copy of the opinion and award be sent to 
the parties; this necessarily means a true copy. 
Crawford v. McLaurin Trucking Co., 78 N.C. 
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App. 219, 336 S.E.2d 647 (1985). 

Incorrect Notice Did Not Affect Right to 
Appeal. — Since the law permits appeals only 
from actual rather than supposed decisions, the 
incorrect notice of a decision that had not been 
made had no effect on plaintiff’s right to appeal 
from the decision that was made. Crawford v. 
McLaurin Trucking Co., 78 N.C. App. 219, 336 
S.E.2d 647 (1985). 

Findings Held Insufficient to Support 
Award Determination. — Although an em- 
ployee’s doctor had not released the employee to 
return to work, that fact alone was not suffi- 
cient to permit an award of benefits under the 
North Carolina Workers’ Compensation Act 
G.S. 97-1 et seq., and the North Carolina In- 
dustrial Commission erred by awarding the 
employee temporary total disability benefits 
without determining whether the employee 
had the capacity to return to work at pre-injury 
wages in the same or some other job. Parker v. 
Wal-Mart Stores, Inc., 156 N.C. App. 209, 576 
S.E.2d 112, 2003 N.C. App. LEXIS 70 (2003). 

The North Carolina Industrial Commission 
erred in finding that an employee was entitled 
to a presumption of disability due to the em- 
ployer and its carrier failing to accept or deny 
the claim within the time period after filing a 
Form 63, because the commission improperly 
shifted to the employer the burden of proving 
that suitable jobs were available to the em- 
ployee; since the burden remained on the em- 
ployee to prove his disability, the commission 
was obligated to make specific findings as to the 
existence and extent of any disability, and since 
evidence was presented that the employee was 
still able to perform some jobs, the commis- 
sion’s findings were inadequate to establish 
that the employee was disabled because of pain. 
Johnson v. Southern Tire Sales & Serv., 358 
N.C. 701, 599 S.E.2d 508, 2004 N.C. LEXIS 915 
(2004). 

Applied in Jenkins v. Public Serv. Co. of 
N.C., 184 N.C. App. 405, 518 S.E.2d 6, 1999 
N.C. App. LEXIS 805 (1999), cert. granted, 351 
N.C. 106, 541 S.E.2d 147 (1999). 

Cited in Champion v. Vance County Bd. of 
Health, 221 N.C. 96, 19 S.E.2d 239 (1942); 
Worley v. Pipes, 229 N.C. 465, 50 S.E.2d 504 
(1948); Thomason v. Red Bird Cab Co., 235 N.C. 
602, 70 S.E.2d 706 (1952); Parsons v. Alleghany 
County Bd. of Educ., 4 N.C. App. 36, 165 S.E.2d 
776 (1969); Smith v. Allied Exterminators, Inc., 
279 N.C. 583, 184 S.E.2d 296 (1971); Lynch v. 
M.B. Kahn Constr. Co., 41 N.C. App. 127, 254 
S.E.2d 236 (1979); Shaffner v. Westinghouse 
Elec. Corp., 101 N.C. App. 218, 398 S.E.2d 657 
(1990); Viergegge v. North Carolina State Univ., 
105 N.C. App. 633, 414 S.E.2d 771 (1992); Allen 
vy. Food Lion, Inc., 117 N.C. App. 289, 450 
S.E.2d 571 (1994); Lewis v. Sonoco Prods. Co., 
187 N.C) App 61, $26 18.E.2d' 6712000. Ni; 
App. LEXIS 257 (2000). 
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§ 97-85. Review of award. 


If application is made to the Commission within 15 days from the date when 
notice of the award shall have been given, the full Commission shall review the 
award, and, if good ground be shown therefor, reconsider the evidence, receive 
further evidence, rehear the parties or their representatives, and, if proper, 
amend the award: Provided, however, when application is made for review of 
an award, and such an award has been heard and determined by a commis- 
sioner of the North Carolina Industrial Commission, the commissioner who 
heard and determined the dispute in the first instance, as specified by G.S. 
97-84, shall be disqualified from sitting with the full Commission on the review 
of such award, and the chairman of the Industrial Commission shall designate 
a deputy commissioner to take such commissioner’s place in the review of the 
particular award. The deputy commissioner so designated, along with the two 
other commissioners, shall compose the full Commission upon review. Pro- 
vided further, the chairman of the Industrial Commission shall have the 
authority to designate a deputy commissioner to take the place of a commis- 
sioner on the review of any case, in which event the deputy commissioner so 
designated shall have the same authority and duty as does the commissioner 
whose place he occupies on such review. (1929, c. 120, s. 59; 1963, c. 402; 1977, 


cona90 4319) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


CASE NOTES 


Continuing Jurisdiction of Commission. 
— The Industrial Commission has, within the 
limits prescribed by statute, continuing juris- 
diction, and hence as an administrative agency 
empowered to hear evidence and render awards 
thereon affecting the rights of workers, has and 
ought to have authority to make its own records 
speak the truth in order to protect its own 
decrees from mistake of material facts and the 
blight of fraud; therefore, when the full Com- 
mission finds and asserts that the award was 
not made in compliance with the provisions of 
the statute, then manifestly the Commission is 
entitled to vacate an award which the Commis- 
sion itself admits was contrary to law. McDow- 
ell v. Town of Kure Beach, 251 N.C. 818, 112 
S.E.2d 390 (1960). 

Remedy Is Exclusive. — The remedy pro- 
vided by this section and G.S. 97-83, 97-84, and 
97-86 is exclusive. Worley v. Pipes, 229 N.C. 
465, 50 S.E.2d 504 (1948). 

The Commission is the fact-finding body 
under the act. The finding of facts is one of the 
primary duties of the Commission. Brewer v. 
Powers Trucking Co., 256 N.C. 175, 123 S.E.2d 
608 (1962). 

As the full Commission is the ultimate fact 
finder, it does not have to make specific findings 
of fact when it modifies a hearing commission- 
er’s findings. Arp v. Parkdale Mills, Inc., 150 
N.C. App. 266, 563 S.E.2d 62, 2002 N.C. App. 
LEXIS 510 (2002). 


Whether the full Industrial Commission con- 
ducts a hearing or reviews a cold record, G.S. 
97-85 places the ultimate fact-finding function 
with the Commission and not the hearing of- 
ficer; it is the Commission that ultimately de- 
termines credibility, whether from a cold record 
or from live testimony. In affirming a denial of 
worker’s compensation benefits, where the full 
Commission did not rely solely upon a deputy 
commissioner’s credibility determination, and 
where it considered all the evidence and made 
factual findings different from the findings of 
the deputy commissioner, it fulfilled its duty to 
be the ultimate fact-finder. Dunn v. Marconi 
Communs,., Inc., 161 N.C. App. 606, 589 S.E.2d 
150, 2003 N.C. App. LEXIS 2260 (2003). 

Whether the full North Carolina Industrial 
Commission conducts a hearing or reviews a 
cold record, G.S. 97-85 places the ultimate 
fact-finding function with the commission, not 
the hearing officer, and it is the commission 
that ultimately determines credibility, whether 
from a cold record or from live testimony; the 
commission did not err by failing to consider 
the deputy commissioner’s personal observa- 
tions that an employee was exaggerating any 
pain he was experiencing at the hearing before 
the deputy and by failing to place sufficient 
weight on a doctor’s opinion that the employee 
had reached maximum medical improvement. 
Johnson v. Southern Tire Sales & Serv., 358 
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N.C. 701, 599 S.E.2d 508, 2004 N.C. LEXIS 915 
(2004). 

The Commission is without authority to 
sit en banc; the Full Commission shall be 
composed of three member panels. Sims v. 
Charmes/Arby’s Roast Beef, 142 N.C. App. 154, 
542 S.E.2d 277, 2001 N.C. App. LEXIS 46 
(2001), cert. denied, 353 N.C. 729, 550 S.E.2d 
782 (2001). 

Commission Can Accept Deputy Com- 
missioner’s Credibility Determinations. — 
It was properly within the province of the 
Commission to elect, in several instances, to 
accept the deputy commissioner’s credibility 
determinations. Fuller v. Motel 6, 136 N.C. 
App. 727, 526 S.E.2d 480, 2000 N.C. App. 
LEXIS 150 (2000). 

Deputy Commissioner’s Findings of 
Fact Not Conclusive. — The deputy commis- 
sioner’s findings of fact are not conclusive; only 
the Full Commission’s findings of fact are con- 
clusive. Keel v. H & V, Inc., 107 N.C. App. 536, 
AP IeS:.2d 362 (1992). 

Upon appeal from a deputy commissioner’s 
award, the Commission may receive further 
evidence regardless of whether it was newly 
discovered evidence. Keel v. H & V, Inc., 107 
N.C. App. 536, 421 S.E.2d 362 (1992). 

The Commission may weigh the evidence 
presented to the deputy commissioner and 
make its own determination as to the weight 
and credibility of the evidence. Keel v. H & V, 
Inc., 107 N.C. App. 536, 421 S.E.2d 362 (1992). 

The Commission may strike the deputy com- 
missioner’s findings of fact even if no exception 
was taken to the findings. Keel v. H & V, Inc., 
107 N.C. App. 536, 421 S.E.2d 362 (1992). 

The Commission is the fact-finding body un- 
der the Workers’ Compensation Act. Watkins v. 
City of Wilmington, 290 N.C. 276, 225 S.E.2d 
577 (1976): 

Adame AVX eCorp., 349 N:C. 676; 509 
S.E.2d 411 (1998), which overruled Sanders v. 
Broyhill Furniture Industries, 124 N.C. App. 
637, 478 S.E.2d 223 (996), which had required 
the commission to give deference to the credi- 
bility findings of the deputy commissioner, was 
to be applied retroactively to cases remanded 
by it to the Industrial Commission. Brice v. 
Sheraton Inn, 137 N.C. App. 131, 527 S.E.2d 
323, 2000 N.C. App. LEXIS 258 (2000). 

Failure of Commission to Review Evi- 
dence. — Without the depositions containing 
the medical evidence necessary to resolve the 
issues, the full Commission could not have 
determined what issues might have been raised 
by the evidence; therefore, before the full Com- 
mission attempted to address the merits of 
plaintiff's claim it should have requested the 
parties to submit the missing depositions. 
Slatton v. Metro Air Conditioning, Inc., 117 
N.C. App. 226, 450 S.E.2d 550 (1994). 

Plenary Powers of Commission to Re- 
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view Awards. — Giving the language of this 
section the liberal construction to which it is 
entitled, the powers which are granted therein 
to the full Commission to “review the award, 
and, if good ground be shown therefor, recon- 
sider the evidence, receive further evidence, 
rehear the parties or their representatives, 
and, if proper, amend the award,” are plenary 
powers to be exercised in the sound discretion 
of the Commission. Lynch v. M.B. Kahn Constr. 
Go, G4VeNrGwApp 27 .a254e Sse 2oG.ncert: 
denied, 298 N.C. 298, 259 S.E.2d 914 (1979). 

Under its plenary powers the Commission 
may adopt, modify, or reject the findings of fact 
of the hearing commissioner, and in doing so 
may weigh the evidence and make its own 
determination as to the weight and credibility 
of the evidence. Hobgood v. Anchor Motor 
Freight, 68 N.C. App. 783, 316 S.E.2d 86 (1984); 
Keel v. H & V, Inc., 107 N.C. App. 536, 421 
Sit 2d13622(1992): 

Whether “good ground be shown there- 
fore” in any particular case is a matter 
within the sound discretion of the Com- 
mission, and the Commission’s determination 
in that regard will not be reviewed on appeal 
absent a showing of manifest abuse of discre- 
tion. Lynch v. M.B. Kahn Constr. Co., 41 N.C. 
App. 127, 254S.H.2d 236, cert. denied, 298 N.C. 
298, 259 S.E.2d 914 (1979); Thompson v. Burl- 
ington Indus., 59 N.C. App. 539, 297 S.E.2d 122 
(1982), cert. denied, 307 N.C. 582, 299 S.E.2d 
650 (1983). 

Power to Resolve Conflicts. — The Indus- 
trial Commission has the duty and authority to 
resolve conflicts in the testimony, whether med- 
ical or not, and the conflict should not always be 
resolved in favor of the claimant. Cauble v. 
Macke Co., 78 N.C. App. 793, 338 S.E.2d 320 
(1986). 

Scope of Issues on Appeals to Full Com- 
mission. — When a matter is “appealed” to the 
full North Carolina Industrial Commission pur- 
suant to to G.S. 97-85, it was the duty and 
responsibility of the full Commission to decide 
all of the matters in controversy between the 
parties. Abernathy v. Sandoz Chemicals/ 
Clariant Corp., 151 N.C. App. 252, 565 S.E.2d 
218, 2002 N.C. App. LEXIS 724 (2002), cert. 
denied, 356 N.C. 432, 572 S.E.2d 421 (2002). 

Commission to Decide All Matters in 
Controversy. — When the matter is “ap- 
pealed” to the full commission pursuant to this 
section, it is the duty and responsibility of the 
full commission to decide all of the matters in 
controversy between the parties. Viergegge v. 
North Carolina State Univ., 105 N.C. App. 633, 
ATASS Peed TL1992). 

Review of Findings of Hearing Commis- 
sioner. — The full Commission, upon review- 
ing an award by the hearing commissioner, is 
not bound by findings of fact supported by the 
evidence, but may reconsider evidence and 
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adopt or reject findings and conclusions of the 
hearing commissioner. Robinson v. J.P. Stevens 
& Co., 57 N.C. App. 619, 292 S.E.2d 144 (1982); 
Pollard v. Krispy Waffle #1, 63 N.C. App. 354, 
304 $.E.2d 762 (1983); Godley v. Hackney & 
Sons, 65 N.C. App. 155, 308 S.E.2d 492 (1983). 

The plenary powers of the Commission are 
such that upon review, it may adopt, modify, or 
reject the findings of fact of the hearing com- 
missioner, and in doing so may weigh the evi- 
dence and make its own determination as to the 
weight and credibility of the evidence. Hollar v. 
Montclair Furn. Co., 48 N.C. App. 489, 269 
S.E.2d 667 (1980); Pollard v. Krispy Waffle #1, 
63 N.C. App. 354, 304 S.E.2d 762 (1983). 

The hearing officer is the best judge of the 
credibility of witnesses because he is a first- 
hand observer of witnesses whose testimony he 
must weigh and accept or reject. However, the 
full Commission has the power to review deter- 
minations made by deputy commissioners on 
the credibility of witnesses. Pollard v. Krispy 
Waffle #1, 63 N.C. App. 354, 304 S.E.2d 762 
(1983). 

Only the findings of the Commission are 
conclusive, not those of the hearing officer. 
Hobgood v. Anchor Motor Freight, 68 N.C. App. 
783, 316 S.E.2d 86 (1984). 

The Industrial Commission’s credibility 
determinations made in response to Sanders 
v. Broyhill Furn. Indus., 124 N.C. App. 637, 478 
S.E.2d 223 cannot be the Court of Appeals’ 
basis for reversing the commission’s order ab- 
sent other error; in other words, if the commis- 
sion’s conclusions are otherwise supported by 
competent evidence, the court may not scruti- 
nize the commission’s reasons for believing a 
witness while engaged in its fact-finding role 
and overturn its decision on the basis of those 
reasons. Deese v. Champion Int’l Corp., 352 
N.C. 109, 530 S.E.2d 549, 2000 N.C. LEXIS 432 
(2000). 

The opinion and award of the Industrial 
Commission was valid where it was only 
signed and filed by two commissioners voting in 
the majority because the third commissioner 
participated in the review of the case before he 
retired prior to the filing of the decision. Tew v. 
E.B. Davis Elec. Co., 142 N.C. App. 120, 541 
S.E.2d 764, 2001 N.C. App. LEXIS 30 (2001). 

Findings Regarding Rejection of Credi- 
bility Determination. — When the Industrial 
Commission rejects a credibility determination 
made by the Commissioner, it must enter find- 
ings showing why the credibility determination 
should be rejected. Holcomb v. Pepsi Cola Co., 
128 N.C. App. 323, 494 S.E.2d 609 (1998). 

Credibility Determinations. — In revers- 
ing the deputy commissioner’s credibility find- 
ings, the full Commission is not required to 
demonstrate that sufficient consideration was 
paid to the fact that credibility may be best 
judged by a first-hand observer of the witness 
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when that observer was the only one to see the 
witnesses. Adams v. AVX Corp., 349 N.C. 676, 
509 S.E.2d 411 (1998). 

Where the Industrial Commission weighed 
the evidence and determined the credibility of 
the witnesses before it and made findings of 
fact as to its award of temporary disability to an 
employee who had fallen at his workplace, this 
satisfied the fact-finding of G.S. 97-85; the 
finding that the employee suffered a back in- 
jury within G.S. 97-2(6) was presumed to be 
correct on appeal, pursuant to N.C. R. App. P. 
10(b) where the employer did not preserve that 
issue for review by separately contesting each 
particular finding of fact. Johnson v. Herbie’s 
Place, 157 N.C. App. 168, 579 S.E.2d 110, 2003 
N.C. App. LEXIS 640 (2003), cert. denied, 357 
N.C. 460, 585 S.E.2d 760 (2003). 

Industrial Commission’s determination that 
an employee who suffered injury during a slip 
and fall was entitled to additional disability 
benefits was supported by the findings of fact 
and credibility determinations of the Commis- 
sion, pursuant to G.S. 97-85, and where the 
conclusions of one treating doctor were found to 
be credible and not speculative, the Commis- 
sion was entitled to rely on that evidence, 
despite the contrary conclusions of four other 
treating physicians. Whitfield v. Lab. Corp., 158 
N.C. App. 341, 581 S.E.2d 778, 2003 N.C. App. 
LEXIS 1192 (2003). 

Rules promulgated by the Commission 
do not limit the power of the Commission 
to review, modify, adopt, or reject the findings of 
fact found by a deputy commissioner or by an 
individual member of the Commission when 
acting as a hearing commissioner. Brewer v. 
Powers Trucking Co., 256 N.C. 175, 123 S.E.2d 
608 (1962). 

In reviewing the findings found by a deputy 
commissioner or by an individual member of 
the Commission when acting as a hearing com- 
missioner, the.Commission may review, modify, 
adopt or reject the findings of fact found by the 
hearing commissioner. Watkins v. City of Wilm- 
ington, 290 N.C. 276, 225 S.E.2d 577 (1976); 
Pollard v. Krispy Waffle #1, 63 N.C. App. 354, 
304 S.E.2d 762 (1983). 

Substitution of Commissioners on 
Panel. — Although there is no express statu- 
tory authority for the substitution of two Com- 
missioners, neither is there a statutory provi- 
sion in the Workers’ Compensation Act 
expressly prohibiting such action, and if the 
legislature intended such restrictions on the 
Commissioner’s authority, they would have ex- 
pressly provided for such. Poe v. Raleigh/ 
Durham Airport Auth., 121 N.C. App. 117, 464 
S.E.2d 689 (1995). 

Construction with Other Sections. — 
Where plaintiff’s motion for reconsideration 
was made after the 15 days allowed under this 
section, Rule 60(b) merely requires that a mo- 
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tion for relief from the judgment be filed within 
a reasonable time. Thus, the Commission 
should have considered the motion as a Rule 
60(b) motion for relief from the judgment. Jones 
v. Yates Motor Co., 121 N.C. App. 84, 464 S.E.2d 
479 (1995). 

Power to Modify or Strike Out Findings 
of Fact. — The power to review the evidence, 
reconsider it, receive evidence, rehear the par- 
ties or their representatives, and, if proper, to 
amend the award, carries with it the power to 
modify or strike out findings of fact made by the 
deputy commissioner or hearing commissioner 
if in the judgment of the Commission such 
findings are not proper. Brewer v. Powers 
Trucking Co., 256 N.C. 175, 123 S.E.2d 608 
(1962); Lee v. F.M. Henderson & Assocs., 284 
Ne@m1 26420008. E.2d 32 (1973): 

The power of the Commission to review and 
reconsider the evidence carries with it the 
power to modify or strike out findings of fact 
made by the hearing commissioner. Smith v. 
William Muirhead Constr. Co., 27 N.C. App. 
286, 218 S.E.2d 717 (1975). 

The Industrial Commission has authority to 
review, modify, adopt, or reject findings of a 
hearing commissioner and may ex mero motu 
strike out a finding of the hearing commis- 
sioner and his conclusion of law based thereon 
in order to make the record comply with the 
law, even though there is no exception to the 
finding or conclusion. Garmon v. Tridair Indus., 
Inc., 14 N.C. App. 574, 188 S.E.2d 523 (1972). 

The power to review and reconsider evidence 
and amend awards carries with it the power to 
modify or strike out findings of fact and conclu- 
sions made by the deputy commissioner or 
hearing commissioner, even though no excep- 
tion has been made by the parties. Nash v. 
Conrad Indus., Inc., 62 N.C. App. 612, 303 
S.E.2d 3783, aff’d, 309 N.C. 629, 308 S.H.2d 334 
(1983). 

The Industrial Commission erred in de- 
ciding not to review the record to deter- 
mine whether plaintiff’s post-traumatic stress 
disorder caused an aggravation of his diabetes 
where the defendant’s application for review 
prevented the commissioner’s decision from be- 
coming final, and the commission’s failed to 
satisfy its statutory duty when it held that res 
judicata barred the defendant’s appeal on that 
issue. Lewis v. North Carolina Dep’t of Corr., 
138 N.C. App. 526, 531 S.E.2d 468, 2000 N.C. 
App. LEXIS 616 (2000). 

Taking of Additional Evidence on Re- 
view. — The Industrial Commission, upon an 
appeal to it from an opinion and award of the 
hearing commissioner, has the discretionary 
authority to receive further evidence, regard- 
less of whether it is newly discovered evidence. 
Harris v. Frank L. Blum Constr. Co., 10 N.C. 
App. 418, 179 S.E.2d 148 (1971). 

An appellant to the full Commission has no 
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substantive right to require it to hear new 
additional testimony, but the Commission’s 
duty to do so applies only if good ground there- 
for be shown, and its rules in regard thereto, 
adopted pursuant to G.S. 97-80, are in accord 
with the decision of the Supreme Court relating 
to the granting of new trials for newly discov- 
ered evidence. Tindall v. American Furn. Co., 
216 N.C. 306, 4 S.E.2d 894 (1939). 

The plaintiff does not have a substantial 
right to require the Commission to hear addi- 
tional testimony, and the duty to do so applies 
only if good ground therefor is shown. Eaton v. 
Klopman Mills, Inc., 2 N.C. App. 363, 163 
S.E.2d 17 (1968). 

The party against whom an award has been 
made does not have a substantive right to 
require the Full Commission to hear new or 
additional testimony. It may, and should, do so 
if the due administration of justice requires. 
Keel v. H & V, Inc., 107 N.C. App. 536, 421 
©. He2zdIs629( 1992): 

The rules of the Industrial Commission, 
adopted pursuant to the act, relative to the 
introduction of new evidence at a review by the 
full Commission, are in accord with the deci- 
sions of the Supreme Court as to granting new 
trials on newly discovered evidence. Hall v. 
Thomason Chevrolet, Inc., 263 N.C. 569, 139 
S.E.2d 857 (1965). 

The Commission’s power to receive addi- 
tional evidence is a plenary power to be exer- 
cised in the sound discretion of the Commis- 
sion. Moore v. Davis Auto Serv., 118 N.C. App. 
624, 456 S.E.2d 847 (1995). 

In exercising its discretion to receive addi- 
tional evidence, the Industrial Commission 
should consider all the circumstances of the 
case, including the delay involved in taking 
additional evidence, and should not encourage 
a lack of pre-deposition preparation by counsel 
or witnesses. Pittman v. International Paper 
Co., 182 N.C. App. 151, 510 S.E.2d 705, 1999 
N.C. App. LEXIS 92 (1999), cert. denied, 350 
N.C. 310, 534 S.E.2d 596 (1999), aff'd, 351 N.C. 
42, 519 S.E.2d 524 (1999). 

Whether good ground is shown for the taking 
of further evidence is within the sound discre- 
tion of the Commission, and its ruling in that 
regard will not be reviewed on appeal absent a 
showing of manifest abuse of discretion. Guy v. 
Burlington Indus., 74 N.C. App. 685, 329 
S.E.2d 685 (1985); Chisholm v. Diamond Con- 
dominium Constr. Co., 83 N.C. App. 14, 348 
S.E.2d 596 (1986), cert. denied, State v. Sheetz, 
46 N.C. App. 641, 265 S.E.2d 914 (1980). 

The question of whether to reopen a case for 
the taking of additional evidence is addressed 
to the sound discretion of the Commission, and 
its decision is not reviewable on appeal in the 
absence of a manifest abuse of that discretion. 
Pickrell v. Motor Convoy, Inc., 82 N.C. App. 238, 
346 S.E.2d 164 (1986), rev’d on other grounds, 
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322 N.C. 363, 368 S.E.2d 582 (1988). 

The Industrial Commission was not required 
to receive additional evidence and to overturn 
the findings of fact and conclusions of law 
reached by the deputy commissioner merely 
because it reconsidered the evidence considered 
by the deputy commissioner, where the Com- 
mission reached the same facts and conclusions 
as the deputy commissioner. Porter  v. 
Fieldcrest Cannon, Inc., 133 N.C. App. 23, 514 
S.E.2d 517 (1999). 

New Evidence Not Required. — The In- 
dustrial Commission is not required to receive 
new evidence and may simply decide a case on 
the record before the Deputy Commissioner; 
however, the commission is required to consider 
that the Deputy Commissioner is in a better 
position to judge the credibility of the wit- 
nesses. Holcomb v. Pepsi Cola Co., 128 N.C. 
App. 323, 494 S.E.2d 609 (1998). 

Commission may decide to exclude evi- 
dence which it has previously seen fit to 
hear, where the decision to take additional 
evidence is discretionary in nature and neither 
party has put forth good cause for such evi- 
dence to be considered. Keel v. H & V, Inc., 107 
N.C. App. 536, 421 S.E.2d 362 (1992). 

Where it was within the Commission’s power 
to ask for additional medical evidence, it was 
also within its power to exclude such evidence. 
Keel v. H & V, Inc., 107 N.C. App. 536, 421 
Se 2d1s62 Gl992). 

Refusal to Remand Upheld. — The Indus- 
trial Commission did not abuse its discretion 
and did not commit error in denying plaintiff's 
motion to remand to the hearing commissioner 
for the purpose of taking testimony which was 
not newly discovered evidence. Harris v. Frank 
Ly Blum Constre.Cox 10. N.C. App: 413, 179 
S.E.2d 148 (1971). 

Denial of Motion Upheld. — Where new 
evidence, testimony by a private investigator, 
was the same type of evidence that defendants 
introduced at the first hearing and the testi- 
mony did not provide any new revelations re- 
garding plaintiff’s disability, defendants suf- 
fered no prejudice by the Commission’s denial 
of their motion to consider the new evidence. 
Andrews v. Fulcher Tire Sales & Serv., 120 N.C. 
App. 602, 463 S.E.2d 425 (1995). 

Plaintiff’s contention that the Commis- 
sion erred in remanding the proceeding 
for further hearing was waived by the 
plaintiff when she stipulated the questions to 
be determined at that hearing. Grigg v. Pharr 
Yarns, Inc., 15 N.C. App. 497, 190 S.E.2d 285 
(1972). 

Party moving to reopen case must show 
good grounds for allowance of the motion. 
Pickrell v. Motor Convoy, Inc., 82 N.C. App. 238, 
346 S.E.2d 164 (1986), rev’d on other grounds, 
322 N.C. 363, 368 S.E.2d 582 (1988). 

Rehearing on Grounds of Newly Discov- 
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ered Evidence. — The Industrial Commission 
has the power to grant a rehearing of a proceed- 
ing before it and in which it has made an award 
on the grounds of newly discovered evidence. 
Harris v. Frank L. Blum Constr. Co., 10 N.C: 
App. 413; .179.S.E.2d 148 (1971). 

Where an issue has been fairly litigated, with 
proof offered by both parties upon an issue, a 
claimant should not be entitled to a further 
hearing to introduce cumulative evidence, un- 
less its character or force be such that it would 
be likely to produce a different result. Hall v. 
Thomason Chevrolet, Inc., 263 N.C. 569, 139 
S.E.2d 857 (1965). 

In view of the fact that the act does not 
require all damages to be assessed at one time 
and awarded in a lump sum, the rules in regard 
to res judicata are not to be so strictly enforced 
as in civil cases generally, and an award will 
not preclude a review for newly discovered 
evidence relating to the extent of disability, 
particularly when claimant, because of his dis- 
ability and the circumstances of the case, could 
not reasonably have obtained the additional 
evidence at the time of the hearing. Hall v. 
Thomason Chevrolet, Inc., 263 N.C. 569, 139 
S.E.2d 857 (1965). 

Objection to the admission of incompe- 
tent evidence should be made before the hear- 
ing commissioner, and objection taken for the 
first time at the hearing before the full Com- 
mission on appeal is too late. Maley v. Thomas- 
ville Furn. Co.,:214 N.C. 589, 200 S.H;.4388 
(1939). 

Preservation of Issue of Attorney’s Fees. 
— Where the motion of the husband of a 
murdered employee for attorney’s fees was de- 
nied by the deputy commissioner, the issue of 
entitlement to attorney’s fees was preserved, 
although it was not raised as an assignment of 
error on appeal to the Industrial Commission 
from the deputy commissioner’s denial of ben- 
efits. Hauser v. Advanced Plastiform, Inc., 133 
N.C. App. 378, 514 S.E.2d 545 (1999). 

Failure of Employer to File Notice of 
Appeal. — Defendant carrier filed apt notice of 
appeal to the full Commission and later to the 
superior court. The employer failed to file such 
notice. It was held that the employer’s liability, 
he not being a party to the appeal, would not 
have been affected even if the case were re- 
versed. McPherson v. Henry Motor Sales Corp., 
201 N.C. 308, 160 S.E. 283, appeal dismissed, 
286. U.S. 527, 52.8. Ct499) 761 ALE dt i269 
(1932). 

Employer’s Appeal Dismissed as Un- 
timely. — Panel of the North Carolina Indus- 
trial Commission which heard an employer’s 
appeal from a decision by a deputy commis- 
sioner which awarded workers’ compensation 
benefits to an employee was not barred from 
finding that the appeal was untimely because 
the chairman of the Commission had denied 
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the employee’s motion to dismiss the appeal, 
and the record supported the panel’s findings 
that the appeal was untimely because it was 
filed more than 15 days after the deputy com- 
missioner faxed his decision to a law firm that 
represented the employer and that counsel’s 
failure to file the appeal on time should not be 
excused under the doctrine of excusable ne- 
glect. Cornell v. Western & Southern Life Ins. 
Co., 162 N.C. App. 106, 590 S.E.2d 294, 2004 
N.C. App. LEXIS 4 (2004). 

Judicial Review of Findings of Fact of 
Hearing Commissioner. — A finding of fact 
by a hearing commissioner or by a deputy 
commissioner never reaches the superior court 
or the Supreme Court unless it has been af- 
firmed by the Commission. Brewer v. Powers 
Trucking Co., 256 N.C. 175, 123 S.E.2d 608 
(1962). 

When Application for Review Is Timely. 
— Application by an employer for review of an 
award by the Industrial Commission is timely 
when the application is mailed to the full Com- 
mission within 15 days from the date when 
notice of the award is received. Hubbard v. 
Burlington Indus., 76 N.C. App. 3138, 332 
S.E.2d 746 (1985). 

Time for Appeal Based on Presumption 
of Correct Notice. — Though this section 
requires that appeal from an opinion and 
award of a Deputy Commissioner be taken 
within 15 days from the date a party is notified 
of the Deputy Commissioner’s opinion and 
award, this requirement is based on the pre- 
sumption that the notice given was correct. 
Crawford v. McLaurin Trucking Co., 78 N.C. 
App. 219, 336 S.E.2d 647 (1985). 

Incorrect Notice Did Not Affect Right to 
Appeal. — Since the law permits appeals only 
from actual rather than supposed decisions, the 
incorrect notice of a decision that had not been 
made had no effect on plaintiff’s right to appeal 
from the decision that was made. Crawford v. 
McLaurin Trucking Co., 78 N.C. App. 219, 336 
S.E.2d 647 (1985). 

Motion for New Hearing on Ground 
That Notice Not Given. — Since the North 
Carolina Industrial Commission has no rule 
comparable to G.S. 1A-1, Rule 60(b), and be- 
cause the Rules of Civil Procedure are applica- 
ble, the Industrial Commission should have 
treated defendant’s motion pursuant to this 
section and Industrial Commission Rule XXI 
for a new hearing on the ground that he had not 
received notice of hearing in which plaintiff was 
awarded compensation as one made pursuant 
to G.S. 1A-1, Rule 60(b) to be relieved from a 
judgment. Long v. Reeves, 77 N.C. App. 830, 
336 S.E.2d 98 (1985). 

Waiver of Right to Remand. — Where 
plaintiff had not assigned as error the failure of 
the Industrial Commission to afford him the 
review to which he was entitled under this 
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section, and where plaintiff failed to argue that 
he was prejudiced in any way by any error upon 
the part of the full Commission, remand was 
not required. Faircloth v. North Carolina DOT, 
106 N.C. App. 303, 416 S.E.2d 409 (1992). 

Remand for Misapprehension of Law. — 
Where facts were found by the Commission 
under the misapprehension that the law re- 
quired a finding for the plaintiff if there was 
any competent evidence to support such a find- 
ing, the Court of Appeals was empowered to 
remand the case so that the evidence could be 
considered in its true legal light. Cauble v. 
Macke Co., 78 N.C. App. 793, 338 S.E.2d 320 
(1986). 

Failure of Commission to Make Find- 
ings and Conclusions. — The Industrial 
Commission failed to carry out its statutory 
duties pursuant to this section by not making 
its own findings of fact and conclusions of law to 
support its disposition of plaintiff’s claim. How- 
ever, despite the failure of the Commission to 
make its own findings and conclusions, there 
was no prejudice to plaintiff. Jauregui v. Caro- 
lina Vegetables, 112 N.C. App. 593, 436 S.E.2d 
268 (1993). 

For preferred format of Industrial Com- 
mission’s review of awards by deputy com- 
missioner, see Crump v. Independence 
Nissan, 112 N.C. App. 587, 4386 S.E.2d 589 
(1993). 

Excusable Neglect. — The commission has 
the inherent power and authority, in its discre- 
tion, to consider defendant’s motion for relief 
due to excusable neglect. Allen v. Food Lion, 
Inc., 117 N.C. App. 289, 450°S.H.2d 571 (1994). 

The Industrial Commission had authority to 
grant relief from a judgment entered against 
the employee, even though the employee filed 
his notice of appeal after expiration of the time 
limit, where he showed excusable neglect in 
that his counsel was on vacation when the 
workers’ compensation opinion arrived, the 
opinion was filed by the attorney’s clerical staff, 
and no entry was made on the office calendar 
showing the date the opinion arrived. Murray v. 
Ahlstrom Indus. Holdings, Inc., 1381 N.C. App. 
294, 506 S.E.2d 724 (1998). 

Excusable Neglect Not Shown. — The 
Industrial Commission erred by concluding 
that excusable neglect existed where plaintiff 
represented himself before the deputy commis- 
sioner and was unacquainted with the complex- 
ities of the Workers’ Compensation Act; further- 
more, the Commission did not have the 
authority, under Industrial Commission Rule 
801, to excuse plaintiff from complying with 
this section and thus disregard the holdings of 
the appellate court as to what constituted “ex- 
cusable neglect.” Moore v. City of Raleigh, 135 
N.C. App. 332, 520 S.E.2d 1383 (1999). 

Payment of Settlement Award. — To cal- 
culate the date a compromise settlement award 
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becomes due under the Workers’ Compensation 
Act, a party must: (1) allow the 15 day appeal 
time of this section; (2) then add ten days 
pursuant to G.S. 97-18(e); and (3) finally, add 
14 days as required under G.S. 97-18(g); thus, a 
paying party liable under a compromise settle- 
ment has 39 days from the date the compromise 
settlement is approved to tender payment, with 
liability for non-payment attaching on the for- 
tieth day. Felmet v. Duke Power Co., 131 N.C. 
App. 87, 504 S.E.2d 815 (1998). 

Applied in Crawford v. Wayne County Bd. of 
Educ., 275 N.C. 354, 168 S.E.2d 33 (1969): 
Owens v. Standard Mineral Co., 10 N.C. App. 
84, 177 S.E.2d 775 (1970); Lewallen v. National 
Upholstery Co., 27 N.C. App. 652, 219 S.E.2d 
798 (1975); Watkins v. City of Wilmington, 28 
N.C. App. 553, 221 S.E.2d 910 (1976); Wood v. 
J.P. Stevens & Co., 297 N.C. 636, 256 S.E.2d 
692 (1979); Yelverton v. Kemp Furn. Co., 51 
N.C. App. 675, 277 S.E.2d 441 (1981); Nash v. 
Conrad Indus., Inc., 309 N.C. 629, 308 S.E.2d 
334 (1983); Glynn v. Pepcom Indus., Inc., 122 
N.C. App. 348, 469 S.E.2d 588 (1996); Brown v. 
Family Dollar Distribution Ctr., 129 N.C. App. 
361, 499 S.E.2d 197 (1998); Smith v. Champion 
Int'l, 134 N.C. App. 180, 517 S.E.2d 164 (1999); 
Calloway v. Memorial Mission Hosp., 137 N.C. 
App. 480, 528 S.E.2d 397, 2000 N.C. App. 
LEXIS 409 (2000); Norton v. Waste Met., Inc., 
146 N.C. App. 409, 552 S.E.2d 702, 2001 N.C. 
App. LEXIS 938 (2001); Barbour v. Regis Corp., 
— N.C. App. —, 606 S.E.2d 119, 2004 N.C. App. 
LEXIS 2336 (2004). 

Cited in Champion v. Vance County Bd. of 
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Health, 221 N.C. 96, 19 S.E.2d 239 (1942); 
Worley v. Pipes, 229 N.C. 465, 50 S.E.2d 504 
(1948); Nello L. Teer Co. v. North Carolina 
State Hwy. Comm’n, 265 N.C. 1, 143 S.E.2d 247 
(1965); Swaney v. George Newton Constr. Co., 5 
N.C. App. 520, 169 S.E.2d 90 (1969); Smith v. 
Dacotah Cotton Mills, Inc., 31 N.C. App. 687, 
230 S.E.2d 772 (1976); Peeler v. State Hwy. 
Comm'n, 48 N.C. App. 1, 269 S.E.2d 153 (1980); 
Harrell v. J.P. Stevens & Co., 54 N.C. App. 582, 
284 S.E.2d 343 (1981); Hyatt v. Waverly Mills, 
56 N.C. App. 14, 286 S.E.2d 837 (1982). 
Cockman v. PPG Indus., 84 N.C. App. 101, 351 
S.E.2d 771 (1987); Kennedy v. Duke Univ. Med- 
ical Center, 101 N.C. App. 24, 398 S.E.2d 677 
(1990); Pernell v. Piedmont Circuits, 104 N.C. 
App. 289, 409 S.E.2d 618 (1991); Hardin v. 
Venture Constr. Co., 107 N.C. App. 758, 421 
S.E.2d 601 (1992); Brewington v. North Caro- 
lina Dep’t of Cor., 111 N.C. App. 833, 483 S.E.2d 
798 (1993); Craver v. Dixie Furn. Co., 115 N.C. 
App. 570, 447 S.E.2d 789 (1994); Agee v. Tho- 
masville Furn. Prods., 119 N.C. App. 77, 457 
S.E.2d 886 (1995); Tucker v. Workable Co., 129 
N.C. App. 695, 501 S.E.2d 360 (1998); Morris v. 
L.G. Dewitt Trucking, Inc., 143 N.C. App. 339, 
545 S.E.2d 474, 2001 N.C. App. LEXIS 271 
(2001); Skillin v. Magna Corporation/Greene’s 
Tree Serv., Inc., 152 N.C. App. 41, 566 S.Hi2d 
W17, 2002 N.C. App. LEXIS" 877-2002). 
Hummel v. Univ. of N.C., 156 N.C. App. 108, 
576 S.E.2d 124, 2003 N.C. App, LEXISm72 
(2003); Carroll v. Living Ctrs. Southeast, Inc., 
157 N.C. App. 116, 577 S.E.2d 925, 2003 N:€. 
App. LEXIS 379 (2003), cert. denied, 357 N.C. 
249, 582 S.E.2d 29 (2003). 


§ 97-86. Award conclusive as to facts; appeal; certified 
questions of law. 


The award of the Industrial Commission, as provided in G.S. 97-84, if not 
reviewed in due time, or an award of the Commission upon such review, as 
provided in G.S. 97-85, shall be conclusive and binding as to all questions of 
fact; but either party to the dispute may, within 30 days from the date of such 
award or within 30 days after receipt of notice to be sent by registered mail or 
certified mail of such award, but not thereafter, appeal from the decision of said 
Commission to the Court of Appeals for errors of law under the same terms and 
conditions as govern appeals from the superior court to the Court of Appeals in 
ordinary civil actions. The procedure for the appeal shall be as provided by the 
rules of appellate procedure. 

The Industrial Commission of its own motion may certify questions of law to 
the Court of Appeals for decision and determination by said Court. In case of 
an appeal from the decision of the Commission, or of a certification by said 
Commission of questions of law, to the Court of Appeals, said appeal or 
certification shall operate on a supersedeas except as provided in G:S. 97-86.1, 
and no employer shall be required to make payment of the award involved in 
said appeal or certification until the questions at issue therein shall have been 
fully determined in accordance with the provisions of this Article. If the 
employer is a noninsurer, then the appeal of such employer shall not act as a 
supersedeas and the plaintiff in such case shall have the same right to issue 
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execution or to satisfy the award from the property of the employer pending the 
appeal as obtains to the successful party in an action in the superior court. 
When any party to an appeal from an award of the Commission is unable, by 
reason of his poverty, to make the deposit or to give the security required by 
law for said appeal, any member of the Commission or any deputy commis- 
sioner shall enter an order allowing said party to appeal from the award of the 
Commission without giving security therefor. The party appealing from the 
judgment shall, within 30 days from the filing of the appeal from the award, 
make an affidavit that he is unable by reason of his poverty to give the security 
required by law. The request shall be passed upon and granted or denied by a 
member of the Commission or deputy commissioner within 20 days from 
receipt of the affidavit specified above. (1929, c. 120, s. 60; 1947, c. 823; 1957, 
eae Sateen ONc, S63"s. 41967) c. 669; 1971. c. 1189; 1975, ¢ 391, 8. Lo; 
1977, ¢. 521, s. 1; 1993 (Reg. Sess., 1994), c. 679, s. 10.5; 1995 (Reg. Sess., 1996), 


Crpo2.s. 1.) 


Legal Periodicals. — For note on “jurisdic- 
tional fact” review by superior courts, see 37 
N.C.L. Rev. 219 (1959). 

For survey of case law as to findings of 
jurisdictional facts upon judicial review of de- 
cisions of Industrial Commission, see 44 N.C.L. 
Rev. 892 (1966). 


CASE 


I. In General. 
II. Review, Generally. 
III. Jurisdiction. 
IV. Findings of Commission. 
V. Scope of Review. 
VI. Review of Particular Findings. 
. Remand and Rehearing. 


I. IN GENERAL. 


Editor’s Note. — Many of the cases below 
were decided before the 1967 amendment gave 
appellate jurisdiction over decisions of the In- 
dustrial Commission to the Court of Appeals. 
Formerly the superior court had appellate juris- 
diction. 

Remedy Is Exclusive. — The remedy pro- 
vided by this section and G.S. 97-83 through 
97-85 is exclusive. Worley v. Pipes, 229 N.C. 
465, 50 S.E.2d 504 (1948). 

Effect of Appeal on Commission’s Juris- 
diction. — An appeal of an award of the 
Industrial Commission does not suspend that 
agency’s authority to accept notification of an 
employee’s decision to select his own doctor; 
neither does an appeal deprive the Commission 
of its jurisdiction to accept the submission of a 
claim. It may well be that the determination of 
the particular claim will be delayed until the 
outcome of the appeal. Nevertheless, the Com- 
mission has jurisdiction to receive the claim 
and is, in fact, the only agency vested with that 
jurisdiction. Schofield v. Great Atl. & Pac. Tea 
Co., 299 N.C. 582, 264 S.E.2d 56 (1980). 


For case law survey as to judicial review of 
decisions of administrative agencies, see 45 
N.C.L. Rev. 816 (1967). 

For article on administrative evidence rules, 
see 49 N.C.L. Rev. 635 (1971). 


NOTES 


Modification of Award Under § 97-17 Is 
Not Subject to Collateral Attack. — The 
action of the Industrial Commission in modify- 
ing an award pursuant to G.S. 97-17 is a 
quasi-judicial act which cannot be collaterally 
attacked in an independent action. In the ab- 
sence of a direct appeal, the modified order of 
the Industrial Commission is conclusively pre- 
sumed to be correct and cannot be collaterally 
attacked. Travelers Ins. Co. v. Rushing, 36 N.C. 
App. 226, 243 S.E.2d 420 (1978). 

Recovery in Wrongful Death Action Not 
Exempt from Disbursement by Commis- 
sion. — There is no authority either in the 
statutes or in case law for holding that recovery 
in a wrongful death action is exempt from 
disbursement by the Industrial Commission if 
the act is applicable to the injured employee. 
Byers v. North Carolina State Hwy. Comm'n, 
275 N.C. 229, 166 S.E.2d 649 (1969). 

Applied in Smith v. S.E. Hauser & Co., 206 
N.C. 562, 174 S.E. 455 (1934); Latham v. South- 
ern Fish & Grocery Co., 208 N.C. 505, 181 S.E. 
640 (1935); Lewis v. Kentucky Cent. Life Ins. 
Co., 20 N.C. App. 247, 201 S.E.2d 228 (1973); 
Watkins v. City of Wilmington, 290 N.C. 276, 
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225 S.E.2d 577 (1976); Key v. Wagner Wood- 
craft, Inc., 33 N.C. App. 310, 235 S.E.2d 254 
(1977); Jones v. Service Roofing & Sheet Metal 
Co., 68 N.C. App. 772, 306 S.E.2d 460 (1983); 
Martin v. Piedmont Asphalt & Paving Co., 113 
N.C. App. 121, 437 S.E.2d 696 (1993); Adams v. 
AVX Corp., 349 N.C. 676, 509 S.E.2d 411 
(1998); Smith v. Champion Int'l, 134 N.C. App. 
180, 517 S.E.2d 164 (1999); Timmons v. North 
Carolinas DOT. 3351 IN.GO 17752275 edit 62 
(1999); Clark v. ITT Grinnell Indus. Piping, 
Ines 141 NtC. App..417, 539.5.1.2d.369,,2000 
N.C. App. LEXIS 1416 (2000); Trivette v. Mid- 
South Mgmt., 154 N.C. App. 140, 571 S.E.2d 
692, 2002 N.C. App. LEXIS 1408 (2002); 
Barbour v. Regis Corp., — N.C. App. —, 606 
S.E.2d 119, 2004 N.C. App. LEXIS 2336 (2004). 

Cited in Hollowell v. North Carolina Dep’t of 
Conservation & Dev., 201 N.C. 616, 161 S.E. 89 
(1931); Early v. W.H. Basnight & Co., 214 N.C. 
103, 198 S.E. 577 (1938); Raynor v. Commis- 
sioners of Louisburg, 220 N.C. 348, 17 S.E.2d 
495 (1941); Champion v. Vance County Bd. of 
Health, 221 N.C. 96, 19 S.E.2d 239 (1942); 
Worley v. Pipes, 229 N.C. 465, 50 S.E.2d 504 
(1948); Pratt v. Central Upholstery Co., 252 
N.C. 716, 115 S.E.2d 27 (1960); State ex rel. 
N.C. Utils. Comm’n v. Old Fort Finishing Plant, 
264 N.C. 416, 142 S.E.2d 8 (1965); Martin v. 
Georgia-Pacific Corp., 5 N.C. App. 37, 167 
S.E.2d 790 (1969); In re Rogers, 297 N.C. 48, 
253 S.E.2d 912 (1979); Harrell v. J.P. Stevens & 
Co., 45 N.C. App. 197, 262 S.E.2d 830 (1980); 
Humphries v. Cone Mills Corp., 52 N.C. App. 
G12, 279) 612d 4561981): Church sy. 1G.G: 
Parsons Trucking Co., 304 N.C. 193, 288 S.E.2d 
803 (1981); Bingham v. Smith’s Transf. Corp., 
55 N.C. App. 538, 286 S.E.2d 570 (1982); Ward 
v. Beaunit Corp., 56 N.C. App. 128, 287 S.E.2d 
464 (1982); In re Vandiford, 56 N.C. App. 224, 
287 S.E.2d 912 (1982); Key v. McLean Truck- 
ing, 61 N.C. App. 1438, 300 S.E.2d 280 (1983); 
West v. Bladenboro Cotton Mills, Inc., 62 N.C. 
App. 267, 302 S.E.2d 645 (1983); Chapman v. 
Southern Import Co., 63 N.C. App. 194, 303 
S.E.2d 824 (1983); Gallimore v. Daniels Constr. 
Co., 78 N.C. App. 747, 338 S.E.2d 317 (1986); 
Carothers v. Ti-Caro, 83 N.C. App. 301, 350 
S.E.2d 95 (1986); Suggs v Snow Hill Milling 
Co., 100 N.C. App. 527, 397 S.E.2d 240 (1990); 
Goins v. Sanford Furn. Co., 105 N.C. App. 244, 
412 8.E.2d 172 (1992); Blankley v. White Swan 
Uniform Rentals, 107 N.C. App. 751, 421 
S.E.2d 603 (1992); Plummer v. Kearney, 108 
N.C. App. 310, 423 S.E.2d 526 (1992); Craver v. 
Dixie Furn.Co.; 115 N. Gy App: 570"447 S:b.2d 
789 (1994); McAnelly v. Wilson Pallet & Crate 
Co., 120 N.C. App. 127, 460 S.E.2d 894 (1995); 
Walters v. Algernon Blair, 120 N.C. App. 398, 
462 S.E.2d 232 (1995); Andrews v. Fulcher Tire 
Sales & Serv., 120 N.C. App. 602, 463 S.E.2d 
425 (1995); Kisiah v. W.R. Kisiah Plumbing, 
Inc., 124 N.C. App. 72, 476 S.E.2d 434 (1996); 
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Riggins v. Elkay S. Corp., 182 N.C. App. 232, 
510 S.E.2d 674 (1999); Davis v. Weyerhaeuser 
Co., 1382;N.C. App. 771,514 S.H.2d 91 (1999); 
Perkins v. Arkansas Trucking Servs., 351 N.C. 
634, 528 S.E.2d 902, 2000 N.C. LEXIS 356 
(2000); Pearson v. C.P. Buckner Steel Erection, 
139 N; CG, App: 894, 5368 5.1.20 53Z, 2000 tai 
App. LEXIS 912 (2000), cert denied, 353 N.C. 
379, 547 S.E.2d 434 (2001); Skillin v. Magna 
Corporation/Greene’s Tree Serv., Inc., 152 N.C. 
App. 41, 566 8.E.2d 717, 2002 N.C. App. LEXIS 
877 (2002); Hatcher v. Daniel Int'l Corp., 153 
N.C. App. 776, 571 S.E.2d 20, 2002 N.C. App. 
LEXIS 1261 (2002); Johnson v. Herbie’s Place, 
157 N.C. App. 168, 579 S.E.2d 110, 2003 N.C. 
App. LEXIS 640 (2003), cert. denied, 357 N.C. 
460, 585 S.E.2d 760 (2003); Adams v. Metals 
USA, 168 N.C. App. 469, 608 S.E.2d 357, 2005 
N.C. App. LEXIS 343 (2005). 


Il. REVIEW, GENERALLY. 


Appeal Lies Only from Final Order of 
Commission. — No appeal lies from an inter- 
locutory order of the Industrial Commission. 
Only from a final order or decision of the 
Commission is there an appeal of right to the 
appellate court. Lynch v. M.B. Kahn Constr. 
Co., 41 N.C. App. 127, 254 S.E.2d 236, cert. 
denied, 298 N.C. 298, 259 S.E.2d 914 (1979). 

Only from a final order or decision of the 
Industrial Commission is there an appeal of 
right to the Court of Appeals. Ledford v. 
Asheville Hous. Auth., 125 N.C. App. 597, 482 
S.E.2d 544 (1997). 

Dismissal of Appeal as Interlocutory. — 
Appeal must be dismissed as interlocutory 
where the Industrial Commission determines 
only that plaintiff sustained an injury by acci- 
dent and no final award has been entered. 
Fisher v. E.I. Du Pont De Nemours, 54 N.C. 
App. 176, 282 S.E.2d 543 (1981). 

In a workers’ compensation proceeding, an 
appeal by an employer and its insurance carrier 
was dismissed as interlocutory where the 
North Carolina Industrial Commission specifi- 
cally reserved the issue of the amount of the 
compensation award for the employee. Watts v. 
Hemlock Homes of the Highlands, Inc., 160 
N.C. App. 81, 584 S.E.2d 97, 2003 N.C. App. 
LEXIS 1666 (2003). 

Procedure Provided by Section Must Be 
Followed. — When the applicable statute pro- 
vides an appeal from an administrative agency, 
the procedure provided in the Act must be 
followed. McDowell v. Town of Kure Beach, 251 
N.C. 818, 112 S.E.2d 390 (1960). 

Hence, a writ of certiorari cannot be 
used as a substitute for an appeal either 
before or after the time of appeal has expired. 
McDowell v. Town of Kure Beach, 251 N.C. 818, 
112 $.E.2d 390 (1960). 

Conclusive Effect of Award Which Is Not 
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Timely Appealed. — An award of the Com- 
mission, if not reviewed in due time as provided 
in the Act, is conclusive and binding as to all 
questions of fact. Hall v. Thomason Chevrolet, 
Inc., 263. N.C. 569, 139.S.B.2d 857 (1965). 

Dismissal Where Notice of Appeal Is Un- 
timely. — Defendant’s purported appeal from a 
workers’ compensation proceeding would be 
dismissed where notice of appeal was filed after 
expiration of the 30-day period provided by this 
section. Fisher v. E.I. Du Pont De Nemours, 54 
N.C. App. 176, 282 S.E.2d 543 (1981). 

Exceptions and Objections. — Where ap- 
pellant on appeal to the superior court (now the 
Court of Appeals) does not except to any finding 
of the Industrial Commission or to the award, 
but merely gives notice of appeal for review as 
to errors of law, the single question presented to 
the court is whether the facts found were suf- 
ficient to support the award. Likewise, a sole 
exception to the judgment of the court presents 
only the question of whether the facts found 
support the judgment. Wyatt v. Sharp, 239 N.C. 
655, 80 S.E.2d 762 (1954). 

Questions of law which appellant desires the 
Supreme Court to review, including questions 
of whether specific findings of fact are sup- 
ported by the evidence, must be presented by 
exceptions duly taken and assignments of error 
duly made which point out specifically and 
distinctly the alleged error; the Supreme Court, 
upon a broadside exception, will not make a 
voyage of discovery through the record to ascer- 
tain if error was committed at some time in 
some way during the progress of the trial or 
case. Worsley v. S. & W. Rendering Co., 239 
N.C. 547, 80 S.E.2d 467 (1954). 

The effect of an exception to the judgment of 
the Industrial Commission is only to challenge 
the correctness of the judgment, and presents 
the single question of whether the facts found 
are sufficient to support the judgment. Hatchell 
v. Cooper, 266 N.C. 345, 146 S.E.2d 62 (1966). 

Fact Finding Prerogative Extends to 
Credibility Determinations. — The Indus- 
trial Commission’s credibility determinations 
made in response to Sanders v. Broyhill Furn. 
Indus., 124 N.C. App. 637, 478 S.H.2d 223 
cannot be the Court of Appeals’ basis for revers- 
ing the commission’s order absent other error; 
in other words, if the commission’s conclusions 
are otherwise supported by competent evi- 
dence, the court may not scrutinize the commis- 
sion’s reasons for believing a witness while 
engaged in its fact-finding role and overturn its 
decision on the basis of those reasons. Deese v. 
Champion Int’l Corp., 352 N.C. 109, 530 S.E.2d 
549, 2000 N.C. LEXIS 432 (2000). 

Judgment Should Refer to Specific As- 
signments of Error. — Where, upon an ap- 
peal from the Industrial Commission, the ex- 
ceptions point out specific assignments of error, 
the judgment in the superior court (now the 
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Court of Appeals) thereon properly should over- 
rule or sustain respectively each of the excep- 
tions on matters of law thus designated. And 
where the judgment merely decrees that the 
award be in all respects affirmed, the Supreme 
Court will presume that the judge below con- 
sidered each of the assignments of error and 
overruled them. Fox v. Cramerton Mills, 225 
N.C. 580, 35 S.E.2d 869 (1945). 


Ill. JURISDICTION. 


A jurisdictional question may be raised 
at any stage of the proceeding. Askew v. Le- 
onard Tire Co., 264 N.C. 168, 141 S.E.2d 280 
(1965). 

The Commission’s jurisdiction may be ques- 
tioned at any stage and even where an appeal, 
by stipulation, raises only the question of who 
was claimant’s employer. If the record fails to 
show by testimony or admission that appellant 
had the requisite number of employees, the 
Commission is not shown to have acquired 
jurisdiction. The making of a stipulation that 
there was only one question at issue would not 
serve as an admission of the jurisdictional fact. 
Chadwick v. North Carolina Dep’t of Conserva- 
tion & Dev., 219 N.C. 766, 14S.E.2d 842 (1941). 

The reviewing court is not bound by the 
findings of jurisdictional facts by the Indus- 
trial Commission, and must make its own find- 
ing from a consideration of all the evidence in 
the case. Lloyd v. Jenkins Context Co., 46 N.C. 
App. 817, 266 S.E.2d 35 (1980). 

Where the jurisdiction of the Industrial Com- 
mission to hear and consider a claim for com- 
pensation is challenged by an employer on the 
ground that he is not subject to the provisions 
of the act, the findings of fact made by the 
Commission, on which its jurisdiction is depen- 
dent, are not conclusive on the superior court 
(now the Court of Appeals). The court has both 
the power and the duty, on the appeal of either 
party to the proceeding, to consider all the 
evidence in the record, and to find therefrom 
the jurisdictional facts, without regard to the 
finding of such facts by the Commission. Aycock 
v. Cooper, 202 N.C. 500, 163 S.E. 569 (1932); 
Aylor v. Barnes, 242 N.C. 223, 87 S.E.2d 269 
(1955). 

The Commission’s findings of jurisdictional 
facts are not conclusive on appeal, even if they 
are supported by competent evidence. Askew v. 
Leonard Tire Co., 264 N.C. 168, 141 S.E.2d 280 
(1965); Patterson v. L.M. Parker & Co., 2 N.C. 
App. 48, 162 S.E.2d 571 (1968); Lucas v. Li'l 
Gen. Stores, 289 N.C. 212, 221 S.E.2d 257 
(1976). 

Notwithstanding this section, the finding of a 
jurisdictional fact by the Industrial Commis- 
sion is not conclusive upon appeal, even if there 
is evidence in the record to support such find- 
ing. The reviewing court has the right, and the 
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duty, to make its own independent findings of 
such jurisdictional facts from its consideration 
of all the evidence in the record. Dockery v. 
McMillan, 85 N.C. App. 469, 355 S.E.2d 1583, 
cert. denied, 320 N.C. 167, 358 S.E.2d 49 
(1987). 

The court has the right and the duty to 
make its own independent findings of ju- 
risdictional facts from its consideration of all 
the evidence in the record. Richards v. Nation- 
wide Homes, 263 N.C. 295, 139 S.E.2d 645 
(1965); Askew v. Leonard Tire Co., 264 N.C. 
168, 141 S.E.2d 280 (1965); Lucas v. Li’l Gen. 
Stores. 289 N.C..212) 220 5.820 257 (1.976): 

Where the judge is of the opinion, upon a fair 
and impartial consideration of the evidence in 
the record, that the Commission’s findings of 
jurisdictional facts lead to an improper as- 
sumption or rejection of jurisdiction by the 
Commission, he has the duty to make indepen- 
dent findings of jurisdictional facts and to set 
them out in the judgment. Patterson v. L.M. 
Parker & Co., 2 N.C. App. 438, 162 S.E.2d 571 
(1968). 

If a party to the proceedings requests the 
court to make independent findings of jurisdic- 
tional facts, it is error to fail to do so. Patterson 
v. L.M. Parker & Co., 2 N.C. App. 48, 162 S.E.2d 
571 (1968). 

Ordinarily, the findings of fact of the Com- 
mission are binding on appeal if supported by 
any competent evidence. However, where a 
party challenges the jurisdiction of the Com- 
mission, the findings of fact are not conclusive 
and the reviewing court may consider all of the 
evidence in the record and make its own find- 
ings of fact. Weston v. Sears Roebuck & Co., 65 
N.C. App: 309, 309° S-E.2d 273. (1983), cert. 
denied, 311 N.C. 407, 319 S.E.2d 281 (1984). 

Findings of the Commission that em- 
ployee received notice from competent med- 
ical authority that she had an occupational 
disease on June 25, 1977, at an occupational 
respiratory problem screening clinic and that 
her claim, filed on July 11, 1980, was barred by 
the two-year statute of limitations, G.S. 97-58, 
were jurisdictional findings of fact and were 
fully reviewable by the Court of Appeals. 
Dawkins v. Mills, 74 N.C. App. 712, 329 S.E.2d 
688 (1985). 

The award should be set aside if the fact 
found by the Commission was jurisdictional 
and there was no evidence tending to support 
such finding. Poole v. Sigmon, 202 N.C. 172, 162 
pH 1938 (1932). 


IV. FINDINGS OF COMMISSION. 


Findings Required on Crucial Facts. — 
While the Commission is not required to make 
findings as to each fact presented by the evi- 
dence, it is required to make specific findings 
with respect to crucial facts upon which the 
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question of plaintiff’s right to compensation 
depends. Gaines v. L.D. Swain & Son, 33 N.C. 
App. 575, 2385 S.E.2d 856 (1977). 

It is required that the Industrial Commission 
find all the crucial and specific facts upon which 
the right to compensation depends, in order 
that it may be determined on appeal whether 
an adequate basis exists for the ultimate find- 
ings as to whether plaintiff was injured by 
accident arising out of and in the course of his 
employment, but it is not required that the 
Commission make a finding as to each detail of 
the evidence or as to every shade of meaning to 
be drawn therefrom. Guest v. Brenner Iron & 
Metal Co., 241 N.C. 448, 85 S.E.2d 596 (1955). 
See also, Clark v. Gastonia Ice Cream Co., 261 
N.C. 234, 184 S.E.2d 354 (1964). 

Findings Must Be Specific and Definite. 
— It is the duty of the Commission to make 
such specific and definite findings upon the 
evidence as will enable the court to determine 
whether its general findings or conclusions 
should stand. Singleton v. Durham Laundry 
Co. 213, N:C, 32, 5195.5.K 34 (os5), 

The Industrial Commission is required to 
make specific findings as to the facts upon 
which a compensation claim is based, including 
the extent of a claimant’s disability. Grant v. 
Burlington Indus., Inc., 77 N.C. App. 241, 335 
S.E.2d 327 (1985). 

The findings of fact should tell the full 
story of the event giving rise to the claim 
for compensation. They must be sufficiently 
positive and specific to enable the court on 
appeal to determine whether they are sup- 
ported by the evidence and whether the law has 
been properly applied to them. Thomason v. 
Red Bird Cab Co., 235 N.C. 602, 70 S.E.2d 706 
(1952); Gaines v. L.D. Swain & Son, 33 N.C. 
App. 070,250 5.7.20 856.(1977). 

Mere recitals of medical opinion are not 
sufficiently specific to enable a reviewing 
court to judge the propriety of the Commission’s 
order, and therefore cannot properly form the 
basis for a conclusion of law as to compensa- 
tion. Harrell v. J.P. Stevens & Co., 54 N.C. App. 
582, 284 S.E.2d 343 (1981), cert. denied, 305 
N.C. 152,289 S.E.2d 379 (1982). 

Finding Held Too Indefinite to Serve as 
Basis for Valid Award. — Where it was found 
by the Commission that the deceased was 
killed while acting either as deputy sheriff or 
jailer, the court held that the finding was too 
indefinite to serve as a basis for a valid award. 
Gowens v. Alamance County, 214 N.C. 18, 197 
S.E. 538 (1938), decided prior to the 1939 
amendment to § 97-2. 


V. SCOPE OF REVIEW. 


Certain Matters Are Not Reviewable. — 
There are completely unreviewable matters in 
compensation procedures, just as there are in 
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ordinary judicial procedure. Morse v. Curtis, 6 
N.C. App. 620, 170 S.E.2d 491 (1969). 

Review of Questions of Fact and of Law 
Distinguished. — When the assignments of 
error bring up for review the findings of fact of 
the Commission, the court will review the evi- 
dence to determine as a matter of law whether 
there is any competent evidence tending to 
support the findings; if so, the findings of fact 
are conclusive on the court. If a finding of fact is 
a mixed question of fact and law, it is conclusive 
also, if there is sufficient evidence to sustain 
the facts involved. If a question of law alone, it 
is reviewable. Lewter v. Abercrombie Enters., 
Inc., 240 N.C. 399, 82 S.E.2d 410 (1954). 

An appeal from the Industrial Commis- 
sion is permitted only on matters of law. 
Fox v. Cramerton Mills, 225 N.C. 580, 35 S.E.2d 
869 (1945). 

The appellate court has jurisdiction to review 
only for errors of law. Byers v. North Carolina 
State Hwy. Comm’n, 3 N.C. App. 139, 164 
SH 2deas5 (1968), atf’d, 275 N.C. 229, 166 
S.E.2d 649 (1969). See also, Byrd v. Gloucester 
Lumber Co., 207 N.C. 2538, 176 S.E. 572 (1934). 

On appeal from the Industrial Commission, 
the court has no power to review the findings of 
fact by the Commission. It can consider only 
errors of law appearing in the record, as certi- 
fied by the Commission. Winslow v. Carolina 
Conference Ass’n, 211 N.C. 571, 191 S.E. 403 
(1937). 

The award of the Industrial Commission is 
conclusive and binding as to all questions of 
fact, and the appeal to the court is for error of 
law only. Ballenger Paving Co. v. North Caro- 
lina State Hwy. Comm’n, 258 N.C. 691, 129 
S.E.2d 245 (1963). 

The Court of Appeals has appellate jurisdic- 
tion to review an award of the Industrial Com- 
mission for errors of law when a party to the 
proceeding in which the appeal is made appeals 
to it. Morgan v. Thomasville Furn. Indus., 2 
N.C. App. 126, 162 S.E.2d 619 (1968). 

While findings of fact by the Industrial Com- 
mission, when supported by competent evi- 
dence, are conclusive, the rulings of the Com- 
mission are subject to review on questions of 
law, i.e., whether the Industrial Commission 
has jurisdiction, whether the findings are sup- 
ported by evidence, and whether upon the facts 
established the decision is correct. Smith v. 
Southern Waste Paper Co., 226 N.C. 47, 36 
S.E.2d 730 (1946). 

Appellate review of opinions and awards of 
the Commission is strictly limited to the discov- 
ery and correction of legal errors. Godley v. 
County of Pitt, 306 N.C. 357, 293 S.E.2d 167 
GL982). 

As to review of errors of law prior to 1967 
amendment, see Thomason v. Red Bird Cab 
Co., 235 N.C. 602, 70 S.E.2d 706 (1952). 

Discretion to Consider Excusable Ne- 
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glect. — The commission has the inherent 
power and authority, in its discretion, to con- 
sider defendant’s motion for relief due to excus- 
able neglect. Allen v. Food Lion, Inc., 117 N.C. 
App: 289, 450 S.E.2d 571 (1994). 

The Commission’s legal conclusions are 
subject to court review. Jackson v. North 
Carolina State Hwy. Comm’n, 272 N.C. 697, 
158 S.E.2d 865 (1968); Porterfield v. RPC Corp., 
47 N.C. App. 140, 266 S.E.2d 760 (1980); Peeler 
vastare lLiwy. Commn, 48° NiC) App. 1, 269 
SH. 2d 1538701980), aff'd, 302 N.Cr 183) °273 
S.E.2d 705 (1981); Pollard v. Krispy Waffle #1, 
63 N.C. App. 354, 304 S.E.2d 762 (1983); Grant 
v. Burlington Indus., Inc., 77 N.C. App. 241, 335 
S.H.2d 327 (1985). 

Even If Denominated “Findings of Fact”. 
— A conclusion of law is made no less review- 
able by virtue of the fact that it is denominated 
a “finding of fact”. Walston v. Burlington Indus., 
49 N.C. App. 301, 271 S.E.2d 516 (1980), rev'd 
on other grounds, 304 N.C. 670, 285 S.E.2d 822 
(1982). 

As Conclusions of Law Are Not Binding 
on the Court. — Conclusions of law entered by 
the Industrial Commission are not binding on 
the Court of Appeals, and are reviewable for 
purposes of determining their evidentiary basis 
and the reasonableness of the legal inferences 
made therefrom. Walston v. Burlington Indus., 
49 N.C. App. 301, 271 S.E.2d 516 (1980), rev'd 
on other grounds, 304 N.C. 670, 285 S.E.2d 822 
L982): 

Where the facts are not in dispute, the effect 
to be given such facts is a matter of law review- 
able on appeal. Perkins v. Sprott, 207 N.C. 462, 
177 S.E. 404 (19384). 

Findings of fact made by the Commission are, 
when supported by any evidence, conclusive on 
appeal. But when all the evidence and the 
inferences to be drawn therefrom result in only 
one conclusion, liability is a question of law 
subject to review. Hensley v. Farmers Fed’n 
Coop., 246 N.C. 274, 98 S.E.2d 289 (1957). 

In passing upon an appeal from an 
award of the Commission, the reviewing 
court is limited to two questions of law, 
namely: (1) Whether there was any competent 
evidence before the Commission to support its 
findings of fact; and (2) whether the findings of 
fact of the Commission justify its legal conclu- 
sions and decisions. Brice v. Robertson House 
Moving, Wrecking & Salvage Co., 249 N Cars, 
105 S.E.2d 439 (1958); Moore v. Adams Elec. 
Co., 259 N.C. 735, 131 S.E.2d 356 (1963); Byers 
y. North Carolina State Hwy. Comm’n, 275 N.C. 
229, 166 S.E.2d 649 (1969); Waggoner v. North 
Carolina Bd. of Alcoholic Control, 7 N.C. App. 
692, 173 S.E.2d 548 (1970); Inscoe v. DeRose 
Indus., Inc., 292 N.C. 210, 232 S.H.2d 449 
(1977); Barham v. Food World, Inc., 300 N.C. 
329, 266 S.E.2d 676, rehearing denied, 300 
NICN5562)°270"'S 2d * 105.°(1980)"- Kings. 
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Forsyth County, 45 N.C. App. 467, 263 S.E.2d 
283, cert. denied, 300 N.C. 374, 267 S.E.2d 676 
(1980); Walston v. Burlington Indus., 49 N.C. 
App. 301, 271 S.E.2d 516 (1980), rev’d on other 
grounds, 304 N.C. 670, 285 S.E.2d 822 (1982); 
Hansel v. Sherman Textiles, 304 N.C. 44, 283 
S.E.2d 101 (1981); Buck v. Procter & Gamble 
Mfg. Co., 52 N.C. App. 88, 278 S.E.2d 268 
(1981); Chandler v. Nello L. Teer Co., 53 N.C. 
App. 766, 281 S.E.2d 718 (1981), aff’d, 305 N.C. 
292, 287 S.E.2d 890 (1982); Hilliard v. Apex 
Cabinet Co., 54 N.C. App. 173, 282 S.E.2d 828 
(1981), rev’d on other grounds, 305 N.C. 593, 
290 S.E.2d 682 (1982); Anderson v. A.M. Smyre 
Mfg. Co., 54 N.C. App. 337, 283 S.E.2d 433 
(1981); Rutledge v. Tultex Corp., 56 N.C. App. 
345, 289 S.E.2d 72, aff'd in part and rev'd in 
part, 308 N.C. 85, 301 S.E.2d 359 (1983); 
Hundley v. Fieldcrest Mills, 58 N.C. App. 184, 
292 S.E.2d 766 (1982); Dolbow v. Holland In- 
dus., Inc., 64 N.C. App. 695, 308 S.E.2d 335 
(1983), cert. denied, 310 N.C. 308, 312 S.E.2d 
651 (1984); Roper v. J.P. Stevens & Co., 65 N.C. 
App. 69, 308 S.E.2d 485 (1983), cert. denied, 
310 N.C. 309, 312 S.E.2d 652 (1984); Mills v. 
Mills, 68 N.C. App. 151, 314 S.E.2d 833 (1984); 
Sanderson v. Northeast Constr. Co., 77 N.C. 
App. 117, 334 S.E.2d 392 (1985); McBride v. 
Peony Corp., 84 N.C. App. 221, 352 S.E.2d 236 
(1987). 

In appeals from the Industrial Commission, 
the superior court (now the Court of Appeals) 
may determine upon proper exceptions that the 
facts found by the Industrial Commission were 
or were not supported by competent evidence 
and that the findings so supported do or do not 
sustain the legal conclusions and the award of 
the Industrial Commission. Byers v. North 
Carolina State Hwy. Comm’n, 275 N.C. 229, 
166 S.E.2d 649 (1969). 

The role of the appellate court in reviewing 
an appeal from the Industrial Commission is 
limited to a determination of (1) whether the 
findings of fact are supported by competent 
evidence, and (2) whether the conclusions of 
law are supported by the findings. Guy v. Bur- 
lington Indus., 74 N.C. App. 685, 329 S.E.2d 
685 (1985); Woodell v. Starr Davis Co., 77 N.C. 
App. 352, 335 S.E.2d 48 (1985). 

Court May Determine Whether There Is 
Any Evidence to Support Commission’s 
Findings. — The findings of fact of the Indus- 
trial Commission are conclusive on appeal only 
when supported by evidence, and the court, on 
appeal, may review the evidence to determine 
as a matter of law whether there is any evi- 
dence tending to support the findings. Vause v. 
Vause Farm Equip. Co., 233 N.C. 88, 63 S.E.2d 
173 (1951); Eller v. Porter-Hayden Co., 48 N.C. 
App. 610, 269 S.E.2d 284, cert. denied, 301 N.C. 
927, 273 S.E.2d 452 (1980). 

When the party aggrieved appeals to court 
from a decision of the full Commission on the 
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theory that the underlying findings of fact of 
the full Commission are not supported by com- 
petent evidence, the court does not retry the 
facts. The court merely determines from the 
proceedings had before the Commission 
whether there was sufficient competent evi- 
dence before the Commission to support the 
findings of fact of the full Commission. Moses v. 
Bartholomew, 238 N.C. 714, 78 S.E.2d 923 
(1953), 

It is the duty of the court to determine 
whether, in any reasonable view of the evi- 
dence, such evidence is sufficient to support the 
critical findings necessary to permit an award 
of compensation. Keller v. Electric Wiring Co., 
259 N.C. 222, 130 S.E.2d 342 (1963). 

The court’s duty in a compensation case goes 
no further than to determine whether the 
record contains any evidence tending to sup- 
port the finding. Anderson v. Lincoln Constr. 
Co.,, 265 N.C; 431,.144.S.E.2d. 272961965); 
Hollman v. City of Raleigh, 273 N.C. 240, 159 
S.E.2d 874 (1968); Inscoe v. DeRose Indus., Inc., 
292 N.C. 210, 232 S.E.2d 449 (1977); Ivory v. 
Greer Bros., 45 N.C. App. 455, 263 S.E.2d 290 
(1980); Taylor v. M.L. Hatcher Pick-Up & De- 
livery Serv., 45 N.C. App. 682, 263 S.E.2d 788, 
cert. denied, 300 N.C. 379, 267 S.E.2d 684 
(1980); Click v. Pilot Freight Carriers, Inc., 300 
N.C. 164, 265 S.E.2d 389 (1980). 

Conclusions of law are reviewable by the 
Court of Appeals to determine their evidentiary 
basis. Lucas v. Thomas Built Buses, Inc., 88 
N.C. App. 587, 364 S.E.2d 147 (1988). 

A review of the record indicated there was 
competent evidence to support the Commis- 
sion’s findings of fact, and the findings of fact 
justified the Commission’s legal conclusions. 
Lowe v. BE & K Constr. Co., 121 N.C. App. 570, 
468 S.E.2d 396 (1996). 

Although an employee testified that he sus- 
tained his back injury in a work-related acci- 
dent, there was enough evidence in the record 
to support the North Carolina Industrial Com- 
mission’s conclusion that the employee sus- 
tained the injury while he was on vacation, and 
the court of appeals upheld the Commission’s 
decision denying the employee’s claim for work- 
ers’ compensation benefits. Holcomb v. Butler 
Mfg. Co., 158 N.C. App. 267, 580 S.E.2d 376, 
2003 N.C. App. LEXIS 1048 (2003). 

And Whether Findings Support Com- 
mission’s Conclusions and Decision. — On 
appeal from an award of the Industrial Com- 
mission the jurisdiction of the courts is limited 
to the questions of law as to whether there was 
competent evidence before the Commission to 
support its findings of fact and whether such 
findings justify the legal conclusions and deci- 
sion of the Commission. Henry v. A.C. 
Lawrence Leather Co., 231 N.C. 477, 57 S.E.2d 
760 (1950); Thomason v. Red Bird Cab Co., 235 
N.C. 602, 70 S.E.2d 706 (1952); Green v. East- 


350 


§97-86 


ern Constr. Co., 1 N.C. App. 300, 161 S.E.2d 200 
(1968); Gaines v. L.D. Swain & Son, 33 N.C. 
App. 575, 235 S.E.2d 856 (1977); King v. Exxon 
Co., 46 N.C. App. 750, 266 S.E.2d 37 (1980); 
Peeler v. State Hwy. Comm’n, 48 N.C. App. 1, 
269 S.E.2d 153 (1980), aff'd, 302 N.C. 183, 273 
S.E.2d 705 (1981); McLean v. Roadway Ex- 
press, Inc., 307 N.C. 99, 296 S.E.2d 456 (1982); 
Keller v. City of Wilmington Police Dep't, 65 
N.C. App. 675, 309 S.E.2d 543 (1983). 

When called upon to review the findings of 
fact, conclusions of law, and awards of the 
Industrial Commission in compensation cases, 
the courts determine as a matter of law 
whether the facts found support the Commis- 
sion’s conclusions, and whether they justify the 
awards. McRae v. Wall, 260 N.C. 576, 133 
S.E.2d)220 (1963). 

If the findings of fact of the Industrial Com- 
mission are supported by competent evidence 
and are determinative of all of the questions at 
issue in the proceeding, the court must accept 
such findings as final truth and merely deter- 
mine whether they justify the legal conclusions 
and decision of the Commission. Pardue v. 
Blackburn Bros. Oil & Tire Co., 260 N.C. 418, 
132 S.E.2d 747 (1963); Morgan v. Thomasville 
Furn. Indus., 2 N.C. App. 126, 162 S.E.2d 619 
(1968); Byers v. North Carolina State Hwy. 
Comm’n, 3 N.C. App. 139, 164 S8.E.2d 535 
(1968), aff'd, 275 N.C. 229, 166 S.E.2d 649 
(1969); Hollar v. Montclair Furn. Co., 48 N.C. 
App. 489, 269 S.E.2d 667 (1980). 

While findings of fact of the Industrial Com- 
mission are conclusive on appeal when sup- 
ported by evidence, the courts must review the 
reasonableness of the inferences of fact deduced 
from the basic facts found, and the conclusions 
of law predicated upon them. Evans v. Tabor 
City Lumber Co., 232 N.C. 111, 59 S.E.2d 612 
(1950); Crawley v. Southern Devices, Inc., 31 
N.C. App. 284; 229 S.E.2d 325 (1976), cert. 
denied, 292 N.C. 467, 234 S.E.2d 2 (1977). 

On appeal from an award of the Industrial 
Commission, the appellate court’s review is 
limited to the questions of whether the findings 
made by the Commission are supported by 
competent evidence in the record and whether 
these findings support the conclusions of law 
drawn by the Commission. Little v. Penn Ven- 
tilator Co., 75 N.C. App. 92, 330 S.E.2d 276, 
aff’d in part and rev’d in part, 317 N.C. 206, 345 
S.E.2d 204 (1986). 

While the Commission’s findings of fact are 
conclusive, the reviewing court’s function is to 
determine whether the Commission’s findings 
of fact are supported by competent evidence 
and whether the conclusions of law are correct. 
Lucas v. Thomas Built Buses, Inc., 88 N.C. App. 
587, 364 S.E.2d 147 (1988). 

In making its determinations, the North 
Carolina Industrial Commission is not required 
to find facts as to all credible evidence, but must 
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find those facts which are necessary to support 
its conclusions of law; the evidence supported 
findings that a worker had not reached maxi- 
mum medical improvement, and that he had 
not refused suitable employment. Walker v. 
Lake Rim Lawn & Garden, 155 N.C. App. 709, 
575 S.E.2d 764, 2003 N.C. App. LEXIS 384 
(2003), cert. denied, 357 N.C. 67, 579 S.E.2d 
577 (2003). 

Court May Not Find Facts Itself. — In no 
event may the superior court (now the Court of 
Appeals) or the Supreme Court consider the 
evidence in a proceeding involving an appeal 
from the Industrial Commission for the pur- 
pose of finding the facts for itself. Reed v. 
Lavender Bros., 206 N.C. 898, 172 S.E. 877 
(1934); Walker v. J.D. Wilkins, Inc., 212 N.C. 
627, 194 S.E. 89 (1937); Thomason v. Red Bird 
Cab Co., 235 N.C. 602, 70 S.E.2d 706 (1952); 
Pardue v. Blackburn Bros. Oil & Tire Co., 260 
N.C. 413, 132 S.E.2d 747 (1963); Byers v. North 
Carolina State Hwy. Comm’n, 3 N.C. App. 139, 
164 S.E.2d 535 (1968), aff'd, 275 N.C. 229, 166 
S.E.2d 649 (1969). 

The court cannot consider the evidence in the 
proceeding in any event for the purpose of 
finding the facts for itself. If the findings of fact 
of the Industrial Commission are supported by 
competent evidence and are determinative of 
all the questions at issue in the proceeding, the 
court must accept such findings as final truth 
and merely determine whether or not they 
justify the legal conclusions and decision of the 
Commission. But if the findings of fact of the 
Industrial Commission are insufficient to en- 
able the court to determine the rights of the 
parties upon the matters in controversy, the 
proceeding must be remanded to the Commis- 
sion for proper findings. Brice v. Robertson 
House Moving, Wrecking & Salvage Co., 249 
NiGi749105 (Sii2d 94399 (1958); Gamblers 
Borden, Inc., 45 N.C. App. 506, 263 S.E.2d 280, 
cert. denied, 300 N.C. 372, 267 S.E.2d 675 
(1980). 

The Court of Appeals may neither find facts 
nor adjudicate matters within the jurisdiction 
of the Industrial Commission. Byers v. North 
Carolina State Hwy. Comm’n, 275 N.C. 229, 
166 S.E.2d 649 (1969). 

When reviewing an appeal from an award of 
the full Commission, the appellate court does 
not retry the facts, but instead, determines 
whether there was any competent evidence 
before the Commission to support its findings of 
fact. Bailey v. Smoky Mt. Enters., Inc., 65 N.C. 
App. 134, 308 S.E.2d 489 (1983), cert. denied, 
SIM YMNEGS 3083 1755 Hi: 20d16 78.1984). 

Or Receive Evidence Not Considered 
Below. — Neither the superior court (now the 
Court of Appeals) nor the Supreme Court may 
receive or consider any evidence not introduced 
in the hearings before the hearing commis- 
sioner or the full Commission. Huffman v. Dou- 
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glass Aircraft Co., 260 N.C. 308, 132 S.E.2d 614 
(1963), cert. denied, 379 U.S. 850, 85 S. Ct. 98, 
13 L. Ed. 2d 53, rehearing denied, 379 U.S. 925, 
85 8. Ct. 279, 13 L. Ed. 2d 338 (1964). 

The appellate court may not receive or con- 
sider new evidence not introduced in the hear- 
ing before the Commission. Byers v. North 
Carolina State Hwy. Comm’n, 3 N.C. App. 139, 
164 S.E.2d 535 (1968), aff'd, 275 N.C. 229, 166 
S.E.2d 649 (1969). 

The scope of review is limited to the 
record as certified by the Commission and to 
the questions of law therein presented. Penland 
vecbird: Coal Co.2246.N.C. 26,975.12 7432 
(1957); Byers v. North Carolina State Hwy. 
Comm'n, 3 N.C. App. 139, 164 S.E.2d 535 
(1968), aff'd, 275 N.C: 229, 166,.9:B:2d) 649 
(1969). 

On appeal from a judgment of the superior 
court (now the Court of Appeals) affirming or 
reversing an award of the Industrial Commis- 
sion, the Supreme Court acts upon the record 
that was before the court and upon that alone; 
if the record was defective, it should have been 
amended in the superior court. Penland v. Bird 
Coal Co., 246 N.C. 26, 97 S.E.2d 432 (1957). 

Matters which were not in the record before 
the superior court (now the Court of Appeals), 
but which were sent up with the transcript to 
the Supreme Court, are no more a part of the 
record in the Supreme Court than they were in 
the superior court (now the Court of Appeals), 
and may not be made so by certificate of the 
court below. Penland v. Bird Coal Co., 246 N.C. 
26, 97 S.E.2d 432 (1957). 

The Scope of Review Is Limited to the 
Record. — Under G.S. 97-86, an appeal from 
an opinion and award of the North Carolina 
Industrial Commission is taken under the same 
terms and conditions as govern appeals from 
the superior court to the Court of Appeals of 
North Carolina in ordinary civil actions, and 
the procedure for the appeal shall be as pro- 
vided by the rules of appellate procedure. N.C. 
R. App. P. 10(a) which provides that the scope of 
review on appeal is confined to a consideration 
of those assignments of error set out in the 
record on appeal. McGrady v. Olsten Corp., 159 
N.C. App. 643, 583 S.E.2d 371, 2003 N.C. App. 
LEXIS 1520 (2003). 

The court does not have the right to 
weigh the evidence in a workers’ compensa- 
tion case and decide the issue on the basis of its 
weight. Anderson v. Lincoln Constr. Co., 265 
N.C. 431, 144 S.E.2d 272 (1965); Hollman v. 
City of Raleigh, 273 N.C. 240, 159 S.E.2d 874 
(1968); Inscoe v. DeRose Indus., Inc., 292 N.C. 
210, 232 S.E.2d 449 (1977). 

Upon review of an order of the Industrial 
Commission, the Supreme Court does not 
weigh the evidence but may only determine 
whether there is evidence in the record to 
support the finding made by the Commission. 
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Russell v. Pharr Yarns, Inc., 18 N.C. App. 249, 
196 S.E.2d 571 (1973); Willis v. Reidsville Drap- 
ery Plant, 29 N.C. App. 386, 224 S.E.2d 287 
(1976). 

Upon review of the opinion and award of the 
full Commission, the Court of Appeals does not 
weigh the evidence, but may only determine 
whether there is evidence in the record to 
support the findings made by the Commission. 
If there is any evidence of substance which 
directly or by reasonable inference tends to 
support the findings, this court is bound by 
such evidence, even though there is evidence 
that would have supported a finding to the 
contrary. Porterfield v. RPC Corp., 47 N.C. App. 
140, 266 S.E.2d 760 (1980). 

It is not for a reviewing court to weigh the 
evidence before the Industrial Commission in a 
workers’ compensation case. Mayo v. City of 
Washington, 51 N.C. App. 402, 276 S.E.2d 747 
(1981). 

It is not the function of any appellate court to 
retry the facts found by the Commission or 
weigh the evidence received by it and decide 
anew the issue of compensability of an employ- 
ee’s claim. Buck v. Procter & Gamble Mfg. Co., 
52 N.C. App. 88, 278 S.E.2d 268 (1981). 

Commission Is Sole Judge of Weight and 
Credibility of Testimony. — The Industrial 
Commission is the sole judge of the credibility 
of the witnesses and the weight to be given 
their testimony. Anderson v. Lincoln Constr. 
Co., 265 N.C. 431, 144 (8. E.2db27 20 9Ga 
Hollman v. City of Raleigh, 273 N.C. 240, 159 
S.E.2d 874 (1968); Inscoe v. DeRose Indus., Inc., 
292 N.C. 210, 232 S.E.2d 449 (1977); McNinch 
v. Henredon Indus., Inc., 51 N.C. App. 250, 276 
S.E.2d 756 (1981); Yelverton v. Kemp Furn. Co., 
oLIN.C» Apps 67d.5 2771S. Kdwe44in os: 
Woodell v. Starr Davis Co., 77 N.C. App. 352, 
335 S.E.2d 48 (1985); Grant v. Burlington In- 
dus:; Ine., 77 N.C. App:.2415 3354S. Begd 327 
(1985). 

By authority of this section the Commission 
is the sole judge of the credibility and weight to 
be accorded to the evidence and testimony 
before it. Its findings of fact may be set aside on 
appeal only when there is a complete lack of 
competent evidence to support them. Mayo v. 
City of Washington, 51 N.C. App. 402, 276 
S.E.2d 747 (1981). 

The Commission is the sole judge of the 
credibility of the witnesses and the weight to be 
given their testimony. Thus, the Commission 
may assign more weight and credibility to cer- 
tain testimony than to other testimony. More- 
over, if the evidence before the Commission is 
capable of supporting two contrary findings, 
the determination of the Commission is conclu- 
sive on appeal. Dolbow v. Holland Indus., Inc., 
64 N.C. App. 695, 308 S.E.2d 335 (1983), cert. 
denied, 310 N.C. 308, 312 S.E.2d 651 (1984). 

Argument that finding was contrary to the 
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greater weight of the evidence was irrelevant; 
determining the weight and credibility of evi- 
dence was the province of the commission, the 
fact finder, which could accept or reject differ- 
ent parts of a witness’ testimony as it saw fit. 
Fowler v. B.E. & K. Constr., Inc., 92 N.C. App. 
Za0no1 sto. Hid 3876 (1988): 

Authority to Find Facts Is Vested Exclu- 
sively in Industrial Commission. — The 
authority to find facts necessary for an award 
pursuant to the provisions of the act is vested 
exclusively in the Industrial Commission. 
Moore v. Adams Elec. Co., 259 N.C. 735, 131 
S.E.2d 356 (1963); Anderson v. Lincoln Constr. 
Co., 265 N.C. 431, 144 S.E.2d 272 (1965). 

The Industrial Commission is the sole trier of 
the facts. Hall v. W.A. Davis Milling Co., 1 N.C. 
App. 380, 161 S.E.2d 780 (1968). 

This section vests the Industrial Commission 
with full authority to find essential facts. 
Hollman v. City of Raleigh, 273 N.C. 240, 159 
S.E.2d 874 (1968); Inscoe v. DeRose Indus., Inc., 
292 N.C. 210, 232 S.E.2d 449 (1977). 

The Industrial Commission is vested with 
the judicial function and the authority and duty 
to determine whether, under the established 
facts and applicable law, the plaintiff has a 
compensable claim. Nello L. Teer Co. v. North 
Carolina State Hwy. Comm’n, 265 N.C. 1, 143 
S.E.2d 247 (1965). 

The Commission is the sole fact-finding 
agency in cases in which it has jurisdiction. 
Yelverton v. Kemp Furn. Co., 51 N.C. App. 675, 
2S 2WAAL (1981). 

The factual determinations of the Indus- 
trial Commission are conclusive on appeal 
to the superior court (now the Court of Appeals) 
and in the Supreme Court. Brown v. Carolina 
Aluminum Co., 224 N.C. 766, 32 S.K.2d 320 
(1944). 

Under the Workers’ Compensation Act the 
Industrial Commission is made the fact-finding 
body, and the findings of fact made by the 
Commission are conclusive on _ appeal. 
McMahan vy. Hickey’s Supermarket, 24 N.C. 
App. 118, 210 S.E.2d 214 (1974); Inscoe v. 
DeRose Indus., Inc., 292 N.C. 210, 232 S.E.2d 
AAD LOTT): 

When Supported by Competent Evi- 
dence. — The findings of fact of the Industrial 
Commission are conclusive and binding upon 
appeal when supported by competent evidence. 
Fox v. Mills, Inc., 225 N.C. 580, 35 S.E.2d 869 
(1945); Henry v. A.C. Lawrence Leather Co., 
231 N.C. 477, 57 S.E.2d 760 (1950); Williams v. 
Ornamental Stone Co., 232 N.C. 88, 59 S.E.2d 
193 (1950); Vause v. Vause Farm Equip. Co., 
233 N.C. 88, 63 S.E.2d 173 (1951); Anderson v. 
Northwestern Motor Co., 233 N.C. 372, 64 
S.BE.2d 265 (1951); McCraw v. Calvine Mills, 
Ines, (233 (N.C) 524, 64 °S.E.2d 658 (1951); 
Thomason v. Red Bird Cab Co., 235 N.C. 602, 
70 S.E.2d 706 (1952); Rice v. Thomasville Chair 
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Gor, 2388 N.C) 1212 76:S:E:2d 311 (1953) Moses 
v. Bartholomew, 238 N.C. 714, 78 S.E.2d 923 
(1953); Hinkle v. City of Lexington, 239 N.C. 
105, 79 S.E.2d 220 (1953); Osborne v. Colonial 
Ice Co:, 249 N.C. 387, 1068. E:2d 573. (1959); 
McGinnis v. Old Fort Finishing Plant, 253 N.C. 
493, 117 S.E.2d 490 (1960); Byrd v. Farmers 
Fedn: Coop., 260 N.C. 215, 1829S.H.2d 348 
(1963); Huffman v. Douglass Aircraft Co., 260 
N.C. 308, 132 S.E.2d 614 (1963), cert. denied, 
S7OPUIS 850,85" S! Ct 93, 13° letide2de5s; 
rehearing denied, 379 U.S. 925, 85 S. Ct. 279, 
13 L. Ed. 2d 338 (1964); McRae v. Wall, 260 
N.C. 576, 133 S.E.2d 220 (1963); Perry v. Amer- 
ican Bakeries Co., 262 N.C. 272, 136 S.E.2d 643 
(1964); Evans v. Topstyle, Inc., 270 N.C. 134, 
153 S.E.2d 851 (1967); Jackson v. North Caro- 
lina State Hwy. Comm’n, 272 N.C. 697, 158 
S.E.2d 865 (1968); Wiliams v. Brunswick 
County Bd. of Educ., 1 N.C. App. 89, 160 S.E.2d 
102 (1968); Green v. Eastern Constr. Co., 1 N.C. 
App. 300, 161 S.E.2d 200 (1968); Stewart v. 
North Carolina Dep’t of Cors., 29 N.C. App. 735, 
225 S.E.2d 336 (1976); Gallimore v. Marilyn’s 
Shoes, 292 N.C. 399, 233 S.E.2d 529 (1977); 
Long v. Asphalt Paving Co., 47 N.C. App. 564, 
268 S.E.2d 1 (1980); Walston v. Burlington 
Indus., 49 N.C. App. 301, 271 S.E.2d 516 
(1980), rev’d on other grounds, 304 N.C. 670, 
285 S.E.2d 822 (1982); McNinch v. Henredon 
Indus., Inc., 51 N.C. App. 250, 276 S.E.2d 756 
(1981); McLean v. Roadway Express, Inc., 307 
N.C. 99, 296 S.E.2d 456 (1982); Robinson v. J.P. 
Stevens & Co., 57 N.C. App. 619, 292 S.E.2d 
144 (1982); Sanderson v. Northeast Constr. Co., 
INO Nipper ti do84) oO. bed Bo2eII83), 

The Industrial Commission’s findings of fact, 
except jurisdictional findings, are conclusive on 
appeal if supported by competent evidence. 
Askew v. Leonard Tire Co., 264 N.C. 168, 141 
S.E.2d 280 (1965); Nello L. Teer Co. v. North 
Carolina State Hwy. Comm’n, 265 N.C. 1, 143 
S.E.2d 247 (1965); Hollman v. City of Raleigh, 
273 N.C. 240, 159 S.E.2d 874 (1968); Thompson 
v. Burlington Indus., 59 N.C. App. 539, 297 
S.E.2d 122 (1982), cert. denied, 307 N.C. 582, 
299 S.E.2d 650 (1983). 

If the evidence and the stipulations, viewed 
in the light most favorable to claimant, support 
the findings of the Industrial Commission, the 
courts are bound by them. Maurer v. Salem Co., 
266 N.C. 381, 146 S.E.2d 432 (1966). 

The Commission occupies a position analo- 
gous to that of a referee, the difference being 
that the findings of fact by the Commission are 
binding, if there is any evidence to support 
them, while those of a referee are not. Singleton 
y. Durham Laundry Co., 213 N.C. 32, 195 Sui; 
34 (1937). See also, Maley v. Thomasville Furn. 
Co., 214 N.C. 589, 200 S.E. 438 (1948), as to the 
hearing commissioner. 

The court was required to affirm the finding 
of the North Carolina Industrial Commission 
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where competent evidence supported it pursu- 
ant to G.S. 97-86. Harrison v. Lucent Techs., 
156.N.C. App. 147, 575 S.E.2d 825, 2003 N.C. 
App. LEXIS 80 (2003), cert. denied, 357 N.C. 
164, 580 S.E.2d 365 (2003). 

Even If Evidence Would Also Have Sup- 
ported Contrary Findings. — If there is any 
competent evidence to support a finding of fact 
of the Industrial Commission, such finding is 
conclusive on appeal, even though there is 
evidence that would have supported a finding 
to the contrary. Riddick v. Richmond Cedar 
Works, 227 N.C. 647, 43 S.E.2d 850 (1947); 
Johnson v. Erwin Cotton Mills Co., 232 N.C. 
ga.) 899 =Si.2d 828° ~(950); «Tucker om, 
Lowdermilk, 233 N.C. 185, 63 S.E.2d 109 
(1951); Hawes v. Mutual Benefit Health & 
Accident Ass’n, 243 N.C. 62, 89 S.E.2d 739 
(1955); Champion v. Hardin-Dixon Tractor Co., 
246 N.C. 691, 99 S.E.2d 917 (1957); Osborne v. 
Colonial Ice Co., 249 N.C. 387, 106 S.E.2d 573 
(1959); Humphrey v. Quality Cleaners & Laun- 
dry, 251 N.C. 47, 110 S.E.2d 467 (1959); Sandy 
v. Stackhouse, Inc., 258 N.C. 194, 128 S.E.2d 
218 (1962); Keller v. Electric Wiring Co., 259 
N.C. 222, 130 S.E.2d 342 (1963); Taylor v. Twin 
City Club, 260 N.C. 435, 132 S.E.2d 865 (1963); 
Crawford v. Central Bonded Whse., 263 N.C. 
826, 140 S.E.2d 548 (1965); Jones v. Myrtle 
Desk Co., 264 N.C. 401, 141 S.E.2d 632 (1965); 
Eaton v. Klopman Mills, Inc., 2 N.C. App. 363, 
163 S.E.2d 17 (1968); Hales v. North Hills 
Constr. Co., 5 N.C. App. 564, 169 S.E.2d 24 
(1969); Benfield v. Troutman, 17 N.C. App. 572, 
195 S.E.2d 75, cert. denied, 283 N.C. 392, 196 
S.E.2d 274 (1973); Hardin v. A.D. Swann Truck- 
moe Co. 290 NC vAppi 216.2 22346 bide840 
(1976); Schofield v. Great Atl. & Pac. Tea Co., 32 
N.C. App. 508, 232 S.E.2d 874, cert. denied, 292 
N.C. 641, 235 S.E.2d 62 (1977); Gaines v. L.D. 
Swain & Son, 33 N.C. App. 575, 235 S.E.2d 856 
(1977); Hansel v. Sherman Textiles, 49 N.C. 
App. 1, 270 S.E.2d 585 (1980), rev’d on other 
grounds, 304 N.C. 44, 283 S.E.2d 101 (1981); 
Hansel v. Sherman Textiles, 304 N.C. 44, 283 
S.E.2d 101 (1981); Yelverton v. Kemp Furn. Co., 
51 N.C. App. 675, 277 S.E.2d 441 (1981); Fann 
v. Burlington Indus., 59 N.C. App. 512, 296 
S.E.2d 819 (1982); Carter v. Frank Shelton, 
Inc., 62 N.C. App. 378, 303 S.E.2d 184 (1983), 
cert. denied, 310 N.C. 476, 312 S.E.2d 883 
(1984); Pollard v. Krispy Waffle #1, 63 N.C. App. 
354, 304 S.E.2d 762 (1983); Bailey v. Smoky Mt. 
Enters., Inc., 65 N.C. App. 134, 308 S.E.2d 489 
(1983), cert. denied, 311 N.C. 308, 317 S.E.2d 
678 (1984); Sanderson v. Northeast Constr. Co., 
77 N.C. App. 117, 334 S.E.2d 892 (1985); 
Woodell v. Starr Davis Co., 77 N.C. App. 352, 
335 S.E.2d 48 (1985). 

The findings of fact of the Industrial Commis- 
sion are conclusive on the courts when the 
findings are supported by any competent evi- 
dence, notwithstanding the fact that the court, 
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if it had been the fact-finding body, might have 
reached a different conclusion, the finding of 
facts from the evidence being the exclusive 
function of the Industrial Commission. McGill 
v. Lumberton, 218 N.C. 586, 11 S.E.2d 873 
(1940). See Withers v. Black, 230 N.C. 428, 53 
S.E.2d 668 (1949). 

If there is any evidence of substance which 
directly or by reasonable inference tends to 
support the findings, the court is bound by such 
evidence, even though there is evidence that 
would have supported a finding to the contrary. 
Russell v. Pharr Yarns, Inc., 18 N.C. App. 249, 
196 S.E.2d 571 (1973); Willis v. Reidsville Drap- 
ery Plant, 29 N.C. App. 386, 224 S.E.2d 287 
(1976). 

If the totality of the evidence, viewed in the 
light most favorable to the complainant, tends 
directly or by reasonable inference to support 
the Commission’s findings, these findings are 
conclusive on appeal even though there may be 
plenary evidence to support findings to the 
contrary. Mayo v. City of Washington, 51 N.C. 
App. 402, 276 S.E.2d 747 (1981). 

For other examples of the application of the 
rule that when supported by competent legal 
evidence, the findings of fact of the Commission 
are conclusive even though they may be con- 
trary to the opinion of the appellate court, see 
Willams v. Thompson, 200 N.C. 463, 157 S.E. 
430 (1931); Wimbish v. Home Detective Co., 202 
N.C. 800, 164 S.E. 344 (1932); Moore v. Sum- 
mers Drug :Co., 206+ N:C2 "lie 275 soieess 
(1934); Johnson v. Foreman-Blades Lumber 
Co., 216 N.C. 123, 4S.E.2d 334 (1939); Blythe v. 
Welborn, 223 N.C. 857, 25 S.E.2d 555 (1940). 

But facts found by the Commission un- 
der a misapprehension of law are not 
binding on appeal. Whitted v. Palmer-Bee Co., 
228 N.C. 447, 46 S.E.2d 109 (1948); Cooper v. 
Colonial Ice Co., 230 N.C. 48, 51 S.E.2d 889 
(1949); Hawes v. Mutual Benefit Health & 
Accident Ass’n, 243 N.C. 62, 89 S.E.2d 739 
(1955). 

Findings May Be Set Aside Only for 
Complete Lack of Competent Evidence. — 
Industrial Commission’s findings of fact are 
binding on a reviewing court if supported by 
competent evidence, and may be set aside on 
appeal only when there is a complete lack of 
competent evidence to support them. 
Carrington v. Housing Auth., 54 N.C. App. 158, 
282 S.E.2d 541 (1981). 

The findings of the Commission are conclu- 
sive only if there is evidence to show that the 
facts are as found. Hildebrand v. McDowell 
Furn. Co., 212 N.C. 100, 193 S.E. 294 (1937): 

The court may set aside a finding of fact of 
the Industrial Commission only upon the 
ground that it lacks evidentiary support. 
McRae v. Wall, 260 N.C. 576, 133 S.E.2d 220 
(1963); Anderson v. Lincoln Constr. Co., 265 
N.C. 431, 144 S.E.2d 272 (1965); Inscoe v. 
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DeRose Indus., Inc., 292 N.C. 210, 232 S.E.2d 
449 (1977). 

As an Award Not Supported by Evidence 
Cannot Be Upheld. — The rule that the 
findings of fact made by the Industrial Commis- 
sion, when supported by any competent evi- 
dence, are conclusive on appeal, does not mean 
that the conclusions of the Commission from 
the evidence are in all respects unexception- 
able. If those findings, involving mixed ques- 
tions of law and fact, are not supported by 
evidence, the award cannot be upheld. Perley v. 
Ballenger Paving Co., 228 N.C. 479, 46 S.E.2d 
298 (1948). 

The findings of fact of the Industrial Commis- 
sion, when supported by competent evidence, 
are binding upon the courts upon appeal, but 
findings not supported by competent evidence 
are not conclusive and must be set aside. Logan 
v. Johnson, 218 N.C. 200, 10 S.E.2d 653 (1940); 
Penland v. Bird Coal Co., 246 N.C. 26, 97 S.E.2d 
432 (1957). 

But if the findings of fact are supported 
by the evidence, the decision of the full 
Commission must be affirmed. Brown v. J.P. 
Stevens & Co., 49 N.C. App. 118, 270 S.E.2d 
602 (1980), cert. denied, 304 N.C. 192, 285 
S.E.2d 96 (1981). 

As a general rule, an opinion and award of 
the Industrial Commission is conclusive on 
appeal if its findings of fact are supported by 
any competent evidence and the conclusions of 
law are supported by the findings. Priddy v. 
Cone Mills Corp., 58 N.C. App. 720, 294 S.E.2d 
743 (1982). 

Conclusions of the Commission will not 
be disturbed if justified by findings of fact. 
Robinson v. J.P. Stevens & Co., 57 N.C. App. 
619, 292 S.E.2d 144 (1982). 

Ruling Undisturbed Even Though Facts 
Justified Setting Aside Dismissal. — Com- 
mission’s refusal to set aside dismissal was not 
an abuse of discretion. While there was much in 
the case which would have justified its setting 
aside dismissal, Commission’s decision was 
supported by reason. Hogan v. Cone Mills 
Corp., 326 N.C. 476, 390 S.E.2d 136 (1990). 

An opinion and award entered by the 
Commission may not be disturbed on ap- 
peal unless a patent error of law exists 
therein. Hoffman v. Ryder Truck Lines, 306 
N.C. 502, 293 S.E.2d 807 (1982); Carter v. 
Frank Shelton, Inc., 62 N.C. App. 378, 303 
S.E.2d 184 (1983), cert. denied, 310 N.C. 476, 
312 S.E.2d 883 (1984). 

Commission’s legal interpretation of a 
particular provision is persuasive, al- 
though not binding, and should be accorded 
some weight on appeal and not idly cast aside, 
since that administrative body hears and de- 
cides all questions arising under the Workers’ 
Compensation Act in the first instance. Deese v. 
Southern Lawn & Tree Expert Co., 306 N.C. 
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275, 293 S.E.2d 140, cert. denied, 306 N.C. 753, 
303 S.E.2d 83 (1982). 

A finding based on incompetent testi- 
mony is not conclusive. Plyler v. Charlotte 
Country, Club, 214 N.C. 453; 199) 5.13622 
(1938); Penland v. Bird Coal Co., 246 N.C. 26, 
97 S.E.2d 4382 (1957). 

Where the record specifically discloses that 
the Commission’s findings of fact are based 
upon incompetent testimony, such as the direct 
testimony of a witness who refused to be cross- 
examined or the transcript of previous testi- 
mony given in a criminal action, the findings 
are not only not conclusive, but there is error 
and the cause will be remanded. Citizens Bank 
& Trust Co. v. Reid Motor Co., 216 N.C. 432, 5 
Sil 2d,.313 (1939): 

Effect of Admission of Incompetent Evi- 
dence Where Competent Evidence Sup- 
ports Findings. — Where each of the essential 
facts found by the Industrial Commission is 
supported by competent evidence, the findings 
are conclusive on appeal, even though some 
incompetent evidence was also admitted upon 
the hearing. Carlton v. Bernhardt-Seagle Co., 
210 N.C. 655, 188 S.E. 77 (1936). See Tomlinson 
v. Town of Norwood, 208 N.C. 716, 182 S.E. 659 
(1935); Swink v. Carolina Asbestos Co., 210 
N.C. 303, 186 S.E. 258 (1936); Porter v. Noland 
Co., 215 N.C. 724, 2 S.E.2d 853 (1939); Baxter v. 
W.H. Arthur Co., 216 N.C. 276, 4 S.E.2d 621 
(1939); Tindall v. American Furn. Co., 216 N.C. 
306, 4 S.E.2d 894 (1939); Stallcup v. Carolina 
Wood Turning Co., 217 N.C. 302, 7 S.E.2d 550 
(1940); MacRae v. Unemployment Comp. 
Commn,217_ N.C, 769, 9 5:H.2d 595 41940); 
Blevins v. Teer, 220 N.C. 135, 16 S.E.2d 659 
(1941); Miller v. Caudle, 220 N.C. 308, 17 
S.E.2d 487 (1941); Haynes v. Feldspar Produc- 
ing. Cone 200 N; Cil63,622 15 .l2de2 75" (1922); 
Stanley v. Hyman-Michaels Co., 222 N.C. 257, 
22 S.E.2d 570 (1942); Kearns v. Biltwell Chair 
& Furn. Co., 222 N.C. 438, 23 S.E.2d 310 
(1942): Archie v. Greene Bros. Lumber Co., 222 
N.C. 477, 23 S.E.2d 834 (1943); Penland v. Bird 
Coal Co., 246 N.C. 26, 97 S.H.2d 432 (1957). 

The introduction of incompetent evidence 
cannot be held prejudicial where the record 
contains sufficient competent evidence to sup- 
port the findings. Eaton v. Klopman Mills, Inc., 
2.N.C. App. 363, 163 $.H.2d 17 (1968). 

Adoption of Findings by Reference. — If 
the court’s findings are in agreement with those 
of the Commission, it may by reference in the 
judgment adopt the latter as its own. Askew v. 
Leonard Tire Co., 264 N.C. 168, 141 S.E.2d 280 
(1965); Patterson v. L.M. Parker & .Co.n 2. Ce 
App. 43, 162 S.E.2d 571 (1968). 


VI. REVIEW OF PARTICULAR 
FINDINGS. 


The relationship of employer and em- 
ployee created by the facts found by the Com- 
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mission is a question of law and the conclusion 
of the Commission based on those facts is 
reviewable. Hawes v. Mutual Benefit Health & 
Accident Ass’n, 243 N.C. 62, 89 S.E.2d 739 
(1965): 

The finding of the Industrial Commission 
that deceased was an employee of defendant at 
the time of his fatal injury is conclusive on the 
courts if supported by competent evidence, not- 
withstanding that the court might have 
reached a different conclusion if it had been the 
fact-finding body. Cloinger v. Ambrosia Cake 
Bakery Co., 218 N.C. 26, 9 S.E.2d 615 (1940). 
But see, Francis v. Carolina Wood Turning Co., 
204 N.C. 701, 169 S.E. 654 (1933), wherein it 
was held that the finding by the Commission on 
the question of whether the claimant was an 
employee was one of jurisdiction and was not 
conclusive on appeal. 

The question of whether claimant was em- 
ployed by defendant or by an independent sub- 
contractor, as contended, was one of law, and 
reviewable, once the facts to the arrangements 
between the parties and their actions with 
reference to it had been determined by the 
Commission. Farmer v. Bemis Lumber Co., 217 
N.C. 158, 7 S.E.2d 376 (1940). 

Finding of fact that the superior of an 
injured worker was a supervisory em- 
ployee and not an independent contractor is 
conclusive on appeal when supported by com- 
petent evidence. Scott v. Waccamaw Lumber 
Co., 232 N.C. 162, 59 S.H.2d 425 (1950). 

Whether an accident arises out of and in 
the course of employment is a mixed ques- 
tion of law and fact, and the appellate court 
may review the record to determine if the 
findings and conclusions are supported by suf- 
ficient evidence. Gallimore v. Marilyn’s Shoes, 
292 N.C. 399, 233 S.E.2d 529 (1977); Williams 
v. Hydro Print, Inc., 65 N.C. App. 1, 308 S.E.2d 
478 (1983), cert. denied, 310 N.C. 156, 311 
S.E.2d 297 (1984); Spratt v. Duke Power Co., 65 
N.C. App. 457, 310 S.E.2d 38 (1983). 

On Which the Commission’s Finding Is 
Conclusive If Supported by Evidence. — 
Whether an accident arises out of the employ- 
ment is a mixed question of fact and law, and 
the finding of the Commission is conclusive if 
supported by any competent evidence. Cham- 
bers v. Union Oil Co., 199 N.C. 28, 153 S.E. 594 
(1930); Perdue v. State Bd. of Equalization, 205 
N.C. 730, 172 S.E. 396 (1934); Marsh v. Bennett 
College for Women, 212 N.C. 662, 194 S.E. 303 
(1937); Lockey v. Cohen, Goldman & Co., 213 
N.C. 356, 196 S.E. 342 (1938); McNeill v. C.A. 
Ragland Constr. Co., 216 N.C. 744, 6 S.E.2d 491 
(1940); Ashley v. F-W Chevrolet Co., 222 N.C. 
25, 21 S.E.2d 834 (1942); Hegler v. Cannon 
Mills Co., 224 N.C. 669, 31 S.E.2d 918 (1944); 
Fox v. Cramerton Mills, 225 N.C. 580, 35 S.E.2d 
869 (1945); DeVine v. Dave Steel Co., 227 N.C. 
684, 44 S.E.2d 77 (1947); Stubblefield v. Watson 
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Elec} Constr. (Cot, 277 N.C. 444),177 Sib gd See 
(1970); Watkins v. City of Wilmington, 290 N.C. 
276, 225 S.E.2d 577 (1976). 

Commission Made Findings on All Ulti- 
mate Facts. — As competent evidence sup- 
ported the Industrial Commission’s finding 
that a carrier failed to prove a mutual mistake 
by the carrier and the employer, its refusal to 
reform the workers’ compensation policy to ex- 
clude the employee and its award of benefits to 
the employee were affirmed; as the Commission 
made findings on all ultimate facts, no addi- 
tional findings of fact were required Smith v. 
First Choice Servs., 158 N.C. App. 244, 580 
S.E.2d 743, 2003 N.C. App. LEXIS 1039 (2003), 
cert. denied, 357 N.C. 461, 586 S.E.2d 99 
(2003). 

Where the evidence is conflicting, the 
Commission’s finding of causal connection 
is conclusive. Anderson v. Lincoln Constr. Co., 
265 N.C. 431, 144 S.E.2d 272 (1965). 

Reversal Where Findings of Fact Lead to 
Opposite Conclusion. — Whether an acci- 
dent grew out of the employment within the 
purview of the act is a mixed question of law 
and fact, which the court has the right to review 
on appeal, and when the detailed findings of 
fact force a conclusion opposite that reached by 
the Commission, it is the duty of the court to 
reverse the Commission. Alford v. Quality 
Chevrolet Co., 246 N.C. 214, 97 S.E.2d 869 
(1957). 

Whether an accident was proximately 
caused by the violation of a safety statute 
is a question for the fact-finding body. Osborne 
v. Colonial Ice Co., 249 N.C. 387, 106 S.E.2d 573 
(2959) 

Finding as to Cause of Death. — Determi- 
nation of the Industrial Commission that the 
additional hazard created by artificial heat was 
the direct and superinducing cause of plaintiff’s 
intestate’s death was conclusive on appeal. 
Fields v. Tompkins-Johnston Plumbing Co., 224 
N.C. 841, 32 S.E.2d 623 (1945). 

Whether an accident was proximately 
caused by the violation of a safety statute 
is a question for the fact-finding body. Osborne 
v. Colonial Ice Co., 249 N.C. 387, 106 S.E.2d 573 
(1959). 

A finding by the Commission that the 
claimant sustained a compensable injury 
is conclusive upon an appeal to the courts if, but 
only if, the Commission had before it competent 
evidence sufficient to support such a finding. 
Rhinehart v. Roberts Super Mkt., Inc., 271 N.C. 
586, 157 S.E.2d 1 (1967). 

Marriage of Deceased Employee. — Find- 
ings by the Commission upon competent evi- 
dence that the deceased employee and the 
femme claimant were married and lived to- 
gether as husband and wife until the husband’s 
death, thereby entitling the wife to an award of 
compensation, was binding upon the reviewing 
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court, even though there was evidence that the 
wife’s first marriage had not been dissolved. 
Green v. Eastern Constr. Co., 1 N.C. App. 300, 
161 S.E.2d 200 (1968). 

Whether evidence shows a “reasonable 
ground” to defend is a matter reviewable by 
Court of Appeals. Robinson v. J.P. Stevens & 
Co., 57 N.C. App. 619, 292 S.E.2d 144 (1982). 


VII. REMAND AND REHEARING. 


As to the jurisdiction of the court to 
reverse and remand, see Perkins v. Sprott, 
207 N.C. 462, 177 S.E. 404 (1934). 

Remand Where Findings Insufficient. — 
When the findings of the Industrial Commis- 
sion are insufficient for a proper determination 
of the question involved, the proceeding will be 
remanded to the Industrial Commission for 
additional findings. Farmer v. Bemis Lumber 
Comr2t7 NEC) 158) 7 S:H.2d "376 (1940); 
Thomason v. Red Bird Cab Co., 235 N.C. 602, 
70 S.E.2d 706 (1952); Pardue v. Blackburn 
Bros. Oil & Tire Co., 260 N.C. 413, 182 S.H.2d 
747 (1963). 

In case the findings are insufficient upon 
which to determine the rights of the parties, the 
Court of Appeals may remand the proceeding to 
the Industrial Commission for additional find- 
ings. Byers v. North Carolina State Hwy. 
Comm’n, 275 N.C. 229, 166 S.E.2d 649 (1969); 
Hales v. North Hills Constr. Co., 5 N.C. App. 
564, 169 S.E.2d 24 (1969); Crawford v. Pressley, 
6 NG, App. 641, 171 S.E.2d 197 (1969); 
Hundley v. Fieldcrest Mills, 58 N.C. App. 184, 
292 S.E.2d 766 (1982); Priddy v. Cone Mills 
Corp., 58 N.C. App. 720, 294 S.H.2d 743 (1982). 

If the findings of fact of the Commission are 
insufficient to enable the court to determine the 
rights of the parties upon the matters in con- 
troversy, the proceeding must be remanded to 
the end that the Commission may make proper 
findings. Pardue v. Blackburn Bros. Oil & Tire 
Co., 260 N.C. 4138, 132 S.E.2d 747 (1963); Byers 
yv. North Carolina State Hwy. Comm'n, 3 N.C. 
App. 139, 164 S.E.2d 535 (1968), aff'd, 275 N.C. 
229, 166 S.E.2d 649 (1969); Morgan v. Thomas- 
ville Furn. Indus., 2 N.C. App. 126, 162 S.E.2d 
619 (1968); Gaines v. L.D. Swain & Son, 33 N.C. 
App. 575, 235 S.E.2d 856 (1977); Walston v. 
Burlington Indus., 49 N.C. App. 301, 271 
S F.2d 516 (1980), rev’d on other grounds, 304 
N.C. 670, 285 S.E.2d 822 (1982); Grant v. Bur- 
lington Indus., Inc., 77 N.C. App. 241, 335 
SH 2093271985). 

Remand Where Commission Fails to 
Find Facts. — Where the Commission fails to 
find facts, and justice so demands, the cause 
will be remanded. Stanley v. Hyman-Michaels 
@oni222. N.C. 257; 22 S.H.2d'570 (1942). 

Where the Industrial Commission failed to 
find the facts necessary for a determination of 
the rights of the parties, the judgment of the 
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superior court (now the Court of Appeals) was 
reversed in order that it could remand to the 
Industrial Commission with directions to make 
necessary findings of fact on which the rights of 
the parties could be determined. Moore v. Ad- 
ams Elec. Co., 259 N.C. 735, 131 S.E.2d 356 
(1963). 

Remand for Specific Findings. — Stipu- 
lations to the effect that plaintiff employee 
became disabled while at work are insufficient 
alone to support an award of compensation, and 
a case is properly remanded to the Industrial 
Commission for specific findings from the evi- 
dence and stipulations as to whether claimant 
was injured by accident. Hargus v. Select 
Foods, Inc., 271 N.C. 369, 156 S.H.2d 737 
(1967). 

Remand for More Complete Findings. — 
Where the Commission’s findings of fact are 
supported by competent evidence, the superior 
court (now the Court of Appeals) has no power 
to remand for more complete findings. Blevins 
vy. Teer, 220 N.C. 135, 16 S.E.2d 659 (1941). 

Remand Where Facts Found Under Mis- 
apprehension of Law. — Where it appears 
that the Industrial Commission has found the 
facts under a misapprehension of the law, the 
cause will be remanded for findings by the 
Commission upon consideration of the evidence 
in its true legal light. McGill v. Town of Lum- 
berton, 215 N.C. 752, 3 S.E.2d 324 (1939); Nello 
L. Teer Co. v. North Carolina State Hwy. 
Comm’n, 265 N.C. 1, 143 S.E.2d 247 (1965); 
Cauble v. Macke Co., 78 N.C. App. 793, 338 
S.E.2d 320 (1986). 

When facts are found or the Industrial Com- 
mission fails to find facts under a misapprehen- 
sion of the law, a remand may be necessary so 
that the evidence may be considered in its true 
legal light; the proper procedure on appeal is to 
remand a case when the Commission’s findings 
of fact are insufficient to determine the rights of 
parties upon a claim for compensation. Mills v. 
Mills, 68 N.C. App. 151, 314 S.E.2d 833 (1984). 

Remand for Taking of Additional Evi- 
dence. — Ordinarily the limited authority of 
the reviewing court does not permit it to order 
remand of the case for the taking of additional 
evidence. Byers v. North Carolina State Hwy. 
Comm’n, 3 N.C. App. 139, 164 S.E.2d 535 
(1968), aft’d..275. N:Cw229) 166)5.H.2d 649 
(1969). 

As to the power of the court to remand 
on ground of newly discovered evidence, 
see Byrd v. Gloucester Lumber Co., 20 7eNLC, 
253, 176 S.E. 572 (1934); McCulloh v. Catawba 
College, 266 N.C. 513, 146 S.E.2d 467 (1966); 
Hall v. W.A. Davis Milling Co., 1 N.C. App. 380, 
161 S.E.2d 780 (1968). 

The burden is upon the applicant for a 
rehearing to rebut the presumption that the 
award is correct and that there has been a lack 
of due diligence. McCulloh v. Catawba College, 
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266 N.C. 513, 146 S.E.2d 467 (1966); Hall v. 
W.A. Davis Milling Co., 1 N.C. App. 380, 161 
S.E.2d 780 (1968). 

Applicant makes out “a proper case” for 
granting a new hearing for newly discov- 
ered evidence only when it appears by affida- 
vit: (1) That the witness will give the newly 
discovered evidence; (2) that it is probably true; 
(3) that it is competent, material, and relevant; 
(4) that due diligence has been used, or that 
there have been no laches, in procuring the 
testimony at the trial; (5) that it is not merely 
cumulative; (6) that it does not tend only to 
contradict a former witness or to impeach or 
discredit him; (7) that it is of such a nature as to 
show that on another trial a different result 
will probably be reached and that the right will 
prevail. McCulloh v. Catawba College, 266 N.C. 
513, 146 S.E.2d 467 (1966); Hall v. W.A. Davis 
Milling Co., 1 N.C. App. 380, 161 S.E.2d 780 
(1968). 

The appellate court may remand a cause to 
the Industrial Commission on the ground of 


CH. 97. WORKERS’ COMPENSATION ACT 


§97-86.1 


newly discovered evidence only when a proper 
case is made to appear by affidavit meeting the 
seven requirements set out in Johnson v. Sea- 
board Air Line Ry., 163 N.C. 431, 79 S.E. 690, 
1915B Ann. Cas. 598 (1913); Byers v. North 
Carolina State Hwy. Comm’n, 3 N.C. App. 139, 
164 S.E.2d 535 (1968), aff’d, 275 N.C. 229, 166 
S.E.2d 649 (1969). 

It is error for the court to direct an 
award for compensation. The correct proce- 
dure is to remand the case to the Industrial 
Commission. Francis v. Wood Turning Co., 204 
N.C. 701, 169 S.E. 654 (1933), decided prior to 
the 1967 amendment. 

Surrender of Jurisdiction by Court 
upon Remand. — When a proceeding is re- 
manded to the Commission for a specific pur- 
pose, the superior court (now the Court of 
Appeals) surrenders jurisdiction and the Com- 
mission acquires it for all purposes. Butts v. 
Montague Bros., 208 N.C. 186, 179 S.E. 799 
(1935). 


§ 97-86.1. Payment of award pending appeal in certain 
cases. 


(a) When any appeal or certification to the Court of Appeals is pending, and 
it appears to the Commission that any part of the award appealed from is not 
appealed by the issues raised by such appeal, the Commission may, on action 
or of its own motion, render a judgment directing compliance with any portion 
of such award not affected by such appeal; or, if the only issue raised by such 
appeal is the amount of the average weekly wage, the Commission shall, on 
motion of the claimant, direct the payment of such portion of the compensation 
payable under its award as is not in dispute, if any, pending final adjudication 
of the undisputed portion thereof. 

(b) In any claim under the provisions of this Chapter where it is conceded by 
all parties that the employee’s claim is a compensable one and the amount is 
not disputed and where the only issue is which employer or employers, carrier 
or carriers are liable, the Commission may, where an appeal from a hearing 
commissioner or the full Commission is taken by one or more parties, order 
payment made to the employee pending outcome of the case on appeal. The 
order of payment shall contain the provision that if the employer or carrier 
ordered to pay is not ultimately liable for the amount paid, the employer or 
carrier will be reimbursed by the employer or carrier ultimately held liable. 

(c) No payment made pursuant to the provisions of this section shall in any 
manner operate as an admission of liability or estoppel to deny liability by an 
employer or carrier. 

(d) In any claim under the provisions of this Chapter wherein one employer 
or carrier has made payments to the employee or his dependents pending a 
final disposition of the claim and it is determined that different or additional 
employers or carriers are liable, the Commission may order any employers or 
carriers determined liable to make repayment in full or in part to any employer 


or carrier which has made payments to the employee or his dependents. (1977, 
Canal. 6225) 


Legal Periodicals. — For survey of 1977 
worker’s compensation law, see 56 N.C.L. Rev. 
1166 (1978). 
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CASE NOTES 


Credit for Overpayment. — There was no 
basis, under G.S. 97-86.1(d), for denying a first 
employer a credit for benefits overpaid to an 
employee where the employee’s disability was 
attributable to the exacerbation of his occupa- 
tional disease, first contracted while working 
for the first employer, while working for a 
second employer. Shockley v. Cairn Studios 


Ltd., 149 N.C. App. 961, 563 S.E.2d 207, 2002 
N.C. App. LEXIS 363 (2002), cert. dismissed, 
306, N.C. 678; 377 5. EezdGe7 (2003) cert. 
denied, 356 N.C. 678, 577 S.E.2d 888 (2003). 

Cited in Smith v. American & Efird Mills, 
305 N.C. 507, 290 S.E.2d 634 (1982); West v. 
Bladenboro Cotton Mills, Inc., 62 N.C. App. 
267, 302 S.E.2d 645 (1983). 


§ 97-86.2. Interest on awards after hearing. 


In any workers’ compensation case in which an order is issued either 
granting or denying an award to the employee and where there is an appeal 
resulting in an ultimate award to the employee, the insurance carrier or 
employer shall pay interest on the final award or unpaid portion thereof from 
the date of the initial hearing on the claim, until paid at the legal rate of 
interest provided in G.S. 24-1. If interest is paid it shall not be a part of, or in 
any way increase attorneys’ fees, but shall be paid in full to the claimant. 


Morice ee 11985, c. 096) 1987 ..c, 729 Isa 10) 


Legal Periodicals. — For survey of 1981 
administrative law, see 60 N.C.L. Rev. 1165 
GL93Z). 


CASE NOTES 


Legislative Intent. — An order directing 
defendants to forthwith comply with the opin- 
ion and award has the import of an affirmance 
under this section. A contrary holding would 
permit circumvention of the compensation stat- 
utes by appeals taken but subsequently aban- 
doned upon calendaring for review; carriers, 
through frivolous appeals, could temporarily 
deprive injured employees of awards while re- 
taining the earnings thereon. The General As- 
sembly, in the enactment of this section, did not 
intend to permit such a result. Suggs v. Kelly 
Springfield Tire Co., 71 N.C. App. 428, 322 
S.E.2d 441 (1984), decided prior to 1985 amend- 
ment. 

Award Entered Prior to Effective Date 
of Section. — The initial award of permanent 
partial disability entered on January 14, 1980 
by the deputy commissioner, and not the award 
of total permanent disability made by the full 
Industrial Commission on October 28, 1982, 
was controlling in the application of this sec- 
tion; as such award was entered prior to the 
effective date of this section, the plaintiff was 
not entitled to interest on the award. Peoples v. 
Cone Mills Corp., 86 N.C. App. 227, 356 S.E.2d 
801 (1987). 

Standing. — Under G.S. 97-86.2, a claimant 
is entitled to interest on medical compensation 
only where there is an appeal resulting in an 
ultimate award to the employee, and the possi- 
bility of a favorable decision on appeal is not an 


invasion of a legally protected interest that is 
either concrete and particularized, or actual or 
imminent; an estate and a widow had no stand- 
ing to bring a claim against an employer and its 
carrier for full payment of their decedent’s 
medical expenses where the healthcare pro- 
vider had accepted a reduced amount as pay- 
ment in full, and there was no debt left to be 
collected. Estate of Apple v. Commer. Courier 
Express, Inc., 168 N.C. App. 175, 607 S.E.2d 14, 
2005 N.C. App. LEXIS 173 (2005), cert. denied, 
== Ni Gee 661856120 .6881(2005) cert, dis- 
missed, — N.C. —, 613 S.E.2d 689 (2005). 

Interest Properly Awarded. — Industrial 
Commission did not err in awarding interest on 
plaintiff’s outstanding medical expenses pursu- 
ant to this section. Childress v. Trion, Inc., 125 
N.C. App. 588, 481 S.E.2d 697 (1997), cert. 
denied, 346 N.C. 276, 487 S.E.2d 541 (1997). 

Industrial commission properly awarded in- 
terest on retroactive attendant care for a coma- 
tose worker pursuant to G.S. 97-86.2, as that 
statute allowed for an award of interest pursu- 
ant to G.S. 24-1 on outstanding medical ex- 
penses, and the fact that the money was going 
directly to two relatives who were taking care of 
a worker in a vegetative state, rather than the 
worker himself, did not preclude the commis- 
sion from awarding interest. Palmer v. Jackson, 
161 N.C. App. 642, 590 S.E.2d 275, 2003 N.C. 
App. LEXIS 2266 (2003). 

Payment of Interest. — Interest awarded 
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must be paid in full to plaintiffs and cannot be 
used to calculate the attorney’s fees. Strickland 
v. Carolina Classics Catfish, Inc., 127 N.C. App. 
615, 492 S.E.2d 362 (1997), cert. denied, 347 
N.C. 585, 502 S.E.2d 617 (1998). 

Plaintiffs were not entitled to receive interest 
on entire award (commuted and uncommuted 
portions) from the date of the initial hearing 
because the plaintiffs were not entitled to the 
full uncommuted award at the time of the 
initial hearing. Strickland v. Carolina Classics 
Catfish, Inc., 127 N.C. App. 615, 492 S.E.2d 362 
(1997), cert. denied, 347 N.C. 585, 502 S.H.2d 
617 (1998). 


Applied in Hicks v. Brown Shoe Co., 64 N.C. 
App. 144, 306 S.E.2d 543 (1983); Mullinax v. 
Fieldcrest Cannon, Inc., 100 N.C. App. 248, 395 
S.E.2d 160 (1990). 

Cited in Myers v. Department of Crime Con- 
trol & Pub. Safety, 67 N.C. App. 553, 313 S.E.2d 
276 (1984); Henke v. First Colony Bldrs., Inc., 
126 N.C. App. 703, 486 S.E.2d 431 (1997); 
Faulkenbury v. Teachers’ & State Employees’ 
Ret: Sys5.1324N.C.. App. $37,.510:S WH 2die7s. 
1999 N.C. App. LEXIS 89 (1999), cert. denied, 
350 N.C. 379, 5386 S.E.2d 620 (1999); Davis v. 
Weyerhaeuser Co., 132 N.C. App. 771, 514 
S.E.2d 91 (1999). 


§ 97-87. Judgments on awards. 


(a) As used in this section, “award” includes the following: 

(1) A form filed, or an award arising, under G.S. 97-18(b), 97-18(d), or 
97-82(b). 

(2) Amemorandum of agreement approved by the Commission. 

(3) An order or decision of the Commission. 

(4) An award of the Commission from which there has been no appeal. 

(5) An award of the Commission affirmed on appeal. 

(b) When an award or portion of an award provides for a sum certain or for 
a sum that can by computation be made certain, and that sum is due and 
payable as of the date of the award, a judgment may be docketed as provided 
in subsection (d) of this section, in an amount equal to that sum. 

(c) When an award or portion of an award provides for periodic payments to 
be made on or after the date of the award, a judgment may be docketed as 
provided in subsection (d) of this section, in an amount equal to the sum stated 
in any Certificate of Accrued Arrearages that is issued by the Commission 
under this subsection. If any payment that has accrued after the date of the 
award, or after the date specified in the most recent Certificate of Accrued 
Arrearages issued under this subsection, is not received by the claimant when 
due, the following procedure is available for obtaining a Certificate of Accrued 
Arrearages: 

(1) The claimant may file with the Commission a Statement of Accrued 
Arrearages, on a form approved by the Commission, and shall serve a 
copy on all parties against whom judgment is sought and their 
attorney of record. 

(2) Any party against whom judgment is sought may, within 15 days of 
the date of service of a Statement of Accrued Arrearages, file with the 
Commission proof of any payments that have been made or other 
responsive pleadings. 

(3) Ifno proof or other responsive pleading is filed within 15 days of the 
date of service of the Statement, the Commission shall immediately 
issue a Certificate of Accrued Arrearages. 

(4) If proof of payment or other responsive pleading is filed, the Commis- 
sion shall, within seven days, either issue a Certificate of Accrued 
Arrearages that shall state the sum of payments due or decline to 
issue a Certificate of Accrued Arrearages. The Commission shall 
notify the claimant, the party against whom judgment is sought, and 
their attorney of record of the Commission’s decision. 

(5) If any party disputes the decision of the Commission entered under 
subdivision (c)(4) of this section, the party may appeal to the full 
Commission within 10 days of the entry of the decision of the 
Commission. The nonappealing party may file a response within 10 
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days of receiving notice of appeal. The notice of appeal shall request 

one of the following: 

a. The Commission reconsider the decision entered based on the 
record and any additional evidence that parties submit with the 
notice and response. 

b. Ade novo evidentiary hearing before the full Commission. 

(6) The Commission shall grant the request for an evidentiary hearing 
under sub-subdivision (c)(5)b. of this section if a material issue of fact 
exists whose resolution is necessary to determine the appeal. 

(7) If a notice of appeal is given under sub-subdivision (c)(5)a. of this 
section, the Commission shall issue its decision within 10 days of the 
filing of the response under subdivision (c)(5)b. of this section. If a 
notice of appeal is given under sub-subdivision (c)(5) of this section, 
the Commission shall either conduct an evidentiary hearing and issue 
its decision on the appeal within 90 days of the filing of the response 
under subdivision (c)(5) of this section or deny the request for the 
evidentiary hearing and issue its decision within 10 days of the filing 
of the response under subdivision (c)(5) of this section. Further 
appeals are governed by G.S. 97-86. 

(8) Each award and each Certificate of Accrued Arrearages shall include 
the following information: 

a. The names and addresses of the parties. 

b. The sum of all principal amounts that have accrued and remain 
unpaid since the date of the award or since the date of the most 
recent prior Certificate of Accrued Arrearages. 

c. The total of any interest that has accrued on the award, as of the 
date of the Certificate of Accrued Arrearages, since the date of the 
award or since the date of the most recent prior Certificate of 
Accrued Arrearages. 

d. Any costs, penalties, or monetary sanctions included in the award. 

(d) Any party in interest may file a certified copy of an award described in 
subsection (b) of this section, or of a Certificate of Accrued Arrearages, in the 
office of the clerk of superior court of the county in which the defendant has a 
place of business or has property, or in which an injury occurred, or in Wake 
County. An award shall be accompanied by the party’s affidavit stating that the 
award has become final and the time for making the first payment under the 
award has expired. 

(e) Promptly after a certified copy of an award or of a Certificate of Accrued 
Arrearages is filed, the clerk shall docket and index a judgment as provided in 
Chapter 1 of the General Statutes. The principal amount in the award or in the 
Certificate of Accrued Arrearages shall bear interest at the judgment rate from 
the date the judgment is docketed. The judgment may be enforced in the same 
manner as a judgment docketed under Chapter 1 of the General Statutes. 

(f) The filing of an award, or of a Certificate of Accrued Arrearages, for 
docketing as a judgment under this section shall be treated as a civil action for 
record-keeping purposes. The amount in which the judgment 1s docketed shall 
determine the amount of the costs to be collected at the time of filing and 
assessed pursuant to G.S. 7A-305. 

(g) Nothing in this section shall be construed to limit the Commission’s 
authority to impose any other remedy provided by law. (1929, c. 1203 smol: 
2001-471, S..1.) 


Editor’s Note. — Session Laws 2001-477, s. | superior court, provides in s. 3: “This act be- 
1, which amended G.S. 1-209 and 97-87 to comes effective June 1, 2002, and applies to all 
provide for agreements, orders and _ final forms filed and awards arising under G.S. 97- 
awards under the Workers’ Compensation Act 18(b), 97-18(d), or 97-82(b) that are filed or that 
to be entered as judgments by the clerk of the arise before, on, or after that date; all agree- 


361 


§97-88 


ments approved by the North Carolina Indus- 
trial Commission under the Workers’ Compen- 
sation Act, Article 1 of Chapter 97 of the 
General Statutes, that are approved before, on, 
or after that date; all orders or decisions of the 
North Carolina Industrial Commission under 
the Workers’ Compensation Act that are en- 
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tered before, on, or after that date; and all 
awards of the North Carolina Industrial Com- 
mission unappealed from or affirmed upon ap- 
peal under the Workers’ Compensation Act that 
are awarded before, on, or after that date, and 
to all Certificates of Accrued Arrearages that 
are issued on and after that date.” 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided prior to the 2001 amendment of this 
section, providing for agreements, orders and 
final awards under the Workers’ Compensation 
Act to be entered as judgments by the clerk of the 
superior court. 

Remedy Exclusive. — The Act does not 
provide for the enforcement of an award of the 
Industrial Commission by execution or other- 
wise. Nor does it authorize or contemplate the 
institution and maintenance of a civil action 
based on such award. The exclusive remedy of 
claimant in a proceeding under the Act is that 
provided by this section. Bryant v. Poole, 261 
N.C. 5538, 135 S.E.2d 629 (1964). 

Pleading. — A worker’s complaint demand- 
ing entry of judgment against his employer for 
the sums due under an Industrial Commission 
Form 60 was an acceptable method for assert- 
ing a claim, where the complaint failed to state 
that the claimant was seeking judgment under 
this section, but he pled facts sufficient to alert 
the employer that relief was being sought un- 
der this section. Calhoun v. Wayne Dennis 
Heating & Air Conditioning, 129 N.C. App. 794, 
501 S.E.2d 346 (1998). 

Procedure Where No Appeal Is Taken. — 
The procedure for the enforcement of an award 
of the Industrial Commission when no appeal is 
taken therefrom is by filing a certified copy of 
the award in the superior court, whereupon 
said court shall render judgment in accordance 
therewith and notify the parties. Champion v. 
Vance County Bd. of Health, 221 N.C. 96, 19 
§.B.2d 239 (1942). 

Section Refers to Judgment of Superior 
Court. — The text of this section is clear. The 
judgment referred to is a judgment of the 
superior court, not an award of the Industrial 
Commission. Bryant v. Poole, 261 N.C. 553, 135 
S.E.2d 629 (1964). 

Mandamus to Compel County Board of 


Health to Pay Award. — Mandamus to com- 
pel a municipal corporation, governmental 
agency or public officer to pay a claim is equiv- 
alent to execution, and therefore a suit to 
compel a county board of health to pay an 
award rendered against it by the Industrial 
Commission from which no appeal was taken 
will not he until judgment on the award has 
been rendered by the superior court in accor- 
dance with the procedure outlined by this sec- 
tion. Champion v. Vance County Bd. of Health, 
221 N.C. 96, 19 Si E/2d'239°(1942). 

An agreement for the payment of com- 
pensation, when approved by the Commis- 
sion, 1s as binding on the parties as an order, 
decision or award of the Commission 
unappealed from, or an award of the Commis- 
sion affirmed upon appeal. Tucker v. 
Lowdermilk, 233 N.C. 185, 63 S.E.2d 109 
(1951); Tabron v. Gold Leaf Farms, Inc., 269 
N.C. 393, 152 S.E.2d 533 (1967); Hedgecock v. 
Frye, 1 N.C. App. 369, 161 S.E.2d 647 (1968). 

The employer’s execution of Industrial 
Commission Form 60 constitutes an 
award of the Commission and thus entitles the 
employee to seek the imposition of a judgment, 
which in turn entitles him to seek execution for 
past due installments and future installments 
as they become due. Calhoun v. Wayne Dennis 
Heating & Air Conditioning, 129 N.C. App. 794, 
501 S.E.2d 346 (1998). 

Applied in Pratt v. Central Upholstery Co., 
252 N.C. 716, 115 S.E.2d 27 (1960). 

Cited in Biddix v. Rex Mills, Inc., 237 N.C. 
660, 75 S.E.2d 777 (1953); Watkins v. Central 
Motor Lines, 279 N.C. 132, 181 S.E.2d 588 
(1971); Travelers Ins. Co. v. Rushing, 36 N.C. 
App. 226, 243 S.E.2d 420 (1978); Weydener v. 
Carolina Village, 45 N.C. App. 549, 263 S.E.2d 
329 (1980); Watts v. Hemlock Homes of the 
Highlands, Inc., 141 N.C. App. 725, 544 S.E.2d 
1, 2001 N.C. App. LEXIS 22 (2001), cert. de- 
nied, 353 N.C. 398, 547 S.E.2d 431 (2001). 


§ 97-88. Expenses of appeals brought by insurers. 


If the Industrial Commission at a hearing on review or any court before 
which any proceedings are brought on appeal under this Article, shall find that 
such hearing or proceedings were brought by the insurer and the Commission 
or court by its decision orders the insurer to make, or to continue payments of 
benefits, including compensation for medical expenses, to the injured em- 
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ployee, the Commission or court may further order that the cost to the injured 
employee of such hearing or proceedings including therein reasonable attor- 
ney’s fee to be determined by the Commission shall be paid by the insurer as 
ear ol the pill of costs. (1929,c. 120, s. 6271931, co 274s) 11S 197 Tc. 500°) 


Cross References. — As to the assessment 
of costs incurred in hearings brought without 
reasonable grounds, see G.S. 97-88.1. 


CASE NOTES 


Construction with Other Sections. — 
This section and G.S. 97-88.1 are supplemen- 
tary in nature. This section allows an injured 
employee to move that its attorney’s fees be 
paid whenever an insurer appeals to the Full 
Commission, or to a court of the appellate 
division, and the insurer is required to make 
payments to the injured employee. By contrast, 
an award of attorney’s fees under G.S. 97-88.1 
requires that the litigation be brought, prose- 
cuted, or defended without reasonable ground. 
Troutman v. White & Simpson, Inc., 121 N.C. 
App. 48, 464 S.E.2d 481 (1995). 

The statutory requirements for awarding at- 
torney’s fees to plaintiff under G.S. 97-88 are 
met when defendant appeals the Industrial 
Commission’s order directing that defendant 
pay additional benefits to plaintiff, and that 
order is affirmed; there is no proviso that “rea- 
sonable ground” be found lacking, which ap- 
plies to fees sought under G.S. 97.88.1, at the 
original hearing before the commission. Brown 
v. Public Works Comm’n, 122 N.C. App. 473, 
470°S.E.2d 352 (1996). 

Validity. — This section is valid. Russell v. 
Western Oil Co., 206 N.C. 341, 174 S.E. 101 
(1934). 

And Constitutes Only Statutory Author- 
ity to Award Fees. — Although the Commis- 
sion is authorized to approve fees received by 
attorneys for services rendered in workers’ com- 
pensation matters (G.S. 97-90), the only statu- 
tory authority to award fees as a part of the 
costs is contained in this section. Bowman v. 
Gomiort Ghair?Co., 271 N.C. 702; 157 S.H:2d 
B73 (1967). 

Fees Only for Portion of Case Attribut- 
able to Appeal. — Under this section, the 
Commission is empowered to award to the 
injured employee attorney’s fees only for the 
portion of the case attributable to the insurer’s 
appeal(s). Troutman v. White & Simpson, Inc., 
121 N.C. App. 48, 464 S.E.2d 481 (1995). 

The statutory requirements for awarding at- 
torney’s fees to plaintiff under this section are 
met when defendant appeals the Industrial 
Commission’s order directing that defendant 
pay additional benefits to plaintiff and that 
order is affirmed; there is no proviso that “rea- 
sonable ground” be found lacking, which ap- 


plies to fees sought under GS 97.88.1, at the 
original hearing before the Commission. Brown 
v. Public Works Comm’n, 122 N.C. App. 473, 
ATO. 5: He2d 3024 1996), 

This section includes carriers, self in- 
surers, and noninsurers. Morris v. Laughlin 
Chevrolet Co., 217 N.C. 428, 8 S.E.2d 484 
(1940). 

Standing. — Under G.S. 97-88 and GS. 
97-88.1, an award of attorney’s fees is a discre- 
tionary decision made by the North Carolina 
Industrial Commission, and the possibility of 
an attorney’s fees award is not an invasion of a 
legally protected interest that is concrete and 
particularized, or actual or imminent; an estate 
and a widow had no standing to bring a claim 
against an employer and its carrier for full 
payment of their decedent’s medical expenses 
where the healthcare provider had accepted a 
reduced amount as payment in full, and there 
was no debt left to be collected. Estate of Apple 
y. Commer. Courier Express, Inc., 168 N.C. 
App. 175, 607 S.E.2d 14, 2005 N.C. App. LEXIS 
173 (2005), cert. denied, — N.C. —, 613 S.E.2d 
688 (2005), cert. dismissed, — N.C. —, 613 
S.E.2d 689 (2005). 

When Section Is Applicable. — The better 
interpretation of this statute is that the Com- 
mission, in its discretion, can award attorneys’ 
fees only when an appeal is before it to review 
a hearing commissioner’s decision. Suggs Vv. 
Kelly Springfield Tire Co., 71 N.C. App. 428, 
322 S.E.2d 441 (1984). 

This section is applicable only when proceed- 
ings are brought by the insurer and the court 
orders the insurer to make or to continue pay- 
ments of compensation to the injured employee. 
Bowman v. Comfort Chair Co., 271 N.C. 702, 
15 70S.H. 2d. 373 (1967): 

This section authorizes reasonable attorneys’ 
fees as a part of the bill of costs only when the 
decision orders the insurer to make, or to con- 
tinue, payments of compensation to the injured 
employee. Ashley v. Rent-A-Car Co., 1 N.C. 
App. 171, 160 S.E.2d 521 (1968). 

This section requires that there be a hearing 
or proceeding brought by the insurer from 
which the insurer is ordered to pay an award. 
Taylor v. J.P. Stevens Co., 57 N.C. App. 643, 292 
S.E.2d 277 (1982), modified and aff’d, 307 N.C. 
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392, 298 S.E.2d 681 (1983). 

Requirements of G.S. 97-88 were satisfied, 
and a worker’s request for an award of costs on 
appeal was granted where the employer and 
the carrier appealed a deputy commissioner’s 
decision that temporary total disability com- 
pensation be paid to the worker; the North 
Carolina Industrial Commission had affirmed 
the award of temporary total disability compen- 
sation — which decision the employer and the 
carrier had appealed to the appellate court, and 
the appellate court affirmed the decision that 
the worker’s disability compensation be rein- 
stated. Brooks v. Capstar Corp., 168 N.C. App. 
23, 606 S.E.2d 696, 2005 N.C. App. LEXIS 175 
(2005). 

When Section Is Inapplicable. — The por- 
tion of this section requiring defendant carrier 
to pay plaintiff’s costs, including attorneys’ 
fees, incident to the appeal by defendants from 
the Commission to the superior court does not 
apply when the Supreme Court finds error in 
the Commission’s decision in respect to the sole 
controversy presented by the appeal. Liles v. 
Faulkner Neon & Elec. Co., 244 N.C. 653, 94 
S.E.2d 790 (1956); Barnhardt v. Yellow Cab Co., 
266 N.C. 419, 146 S.E.2d 479 (1966). 

Intervenor was not entitled to attorneys’ fees 
under this section, where intervenor had ac- 
cepted Medicaid as payment for injured em- 
ployee’s medical care under Medicaid, Title XIX 
of the Social Security Act, 42 U.S.C. § 1396- 
1396v, and in conjunction with North Carolina’s 
Medicaid program as set out in G.S. 108A-54 
thru 108A-70.5, and, thereby, gave up its right 
to hold injured employee liable for any costs 
associated with that care aside from the stan- 
dard deductible, coinsurance or copayment re- 
quired. Pearson v. C.P. Buckner Steel Erection, 
139. N.C: App. 394, 533'S.Ei2d: 582: 2000 N.C. 
App. LEXIS 912 (2000), cert denied, 353 N.C. 
379, 547 S.E.2d 434 (2001). 

Payments in Addition to Medicaid Pro- 
hibited. — the prerequisites for an award 
pursuant to this section were fulfilled. Robin- 
son v. J.P. Stevens & Co., 57 N.C. App. 619, 292 
S.E.2d 144 (1982). 

“Commission” and “Court” Not Used In- 
terchangeably. — Use of the wording “Com- 
‘mission or court” on three separate occasions 
does not mean that the Commission and the 
court are interchangeable, nor that the Com- 
mission can award attorneys’ fees for services 
rendered before the Court of Appeals, while the 
Court of Appeals can award such fees for ser- 
vices rendered before the Industrial Commis- 
sion. Buck v. Procter & Gamble Mfg. Co., 58 
N.C. App. 804, 295 S.E.2d 248 (1982), cert. 
denied, 308 N.C. 548, 304 S.E.2d 236 (1983). 
But see Taylor v. J.P. Stevens Co., 307 N.C. 392, 
298 8.E.2d 681 (1983). 

The costs may be assessed either by the 
Commission or by the court. Morris v. 
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Laughlin Chevrolet Co., 217 N.C. 428, 8 S.E.2d 
484 (1940). 

Award of Attorneys’ Fees Is Within Dis- 
cretion of Commission. — The language of 
both this section and G.S. 97-88.1 clearly indi- 
cates that an award of attorneys’ fees is not 
required to be granted. Such language places 
the decision of whether to award attorneys’ fees 
within the sound discretion of the Industrial 
Commission. Taylor v. J.P. Stevens Co., 307 
N.C. 392, 298 S.E.2d 681 (1983). 

In a workers’ compensation case involving a 
Department of Corrections officer’s claim for 
salary continuation, the Industrial Commission 
could in its discretion award reasonable attor- 
ney’s fees under G.S. 143-166.19. Ruggery v. 
North Carolina Dep’t of Cors., 135 N.C. App. 
270, 520 S.E.2d 77 (1999). 

Where the Industrial Commission had failed 
to determine whether an employee was entitled 
to her attorney’s fees, pursuant to G.S. 97-88.1, 
as a result of an appeal taken by the employer 
and insurer from the Commission’s award of 
additional benefits to her due to her back injury 
as a result of a slip and fall, the matter was 
remanded to the Commission for proper find- 
ings on the issue of the appropriateness of the 
employer’s grounds; however, the court 
awarded the employee her attorney’s fees as 
costs of the appeal, pursuant to G.S. 97-88, 
because much of the disability benefits that had 
been awarded were affirmed. Whitfield v. Lab. 
Corp., 158 N.C. App. 341, 581 S.E.2d 778, 2003 
N.C. App. LEXIS 1192 (2003). 

And the Commission’s decision must be 
upheld unless there is an abuse of discre- 
tion. Taylor v. J.P. Stevens Co., 57 N.C. App. 
643, 292 S.E.2d 277 (1982), modified and aff'd, 
307 N.C. 392, 298 S.E.2d 681 (1983). 

The power given the court under this section 
to order that the costs to the injured employee 
of such proceedings, including a reasonable 
attorneys’ fee to be determined by the Commis- 
sion, shall be paid by the insurer as part of the 
bill of costs is within the discretion of the court, 
and an order appearing in the judgment will 
not be reviewed by the Supreme Court. Perdue 
v. State Bd. of Equalization, 205 N.C. 730, 172 
S.E. 396 (1934). 

The Commission, in its discretion, can 
award attorneys’ fees only when an appeal 
is before it to review a hearing commissioner’s 
decision. In such a situation, the amount of the 
award for attorney fees is limited to the value of 
those services rendered on the appeal taken to 
the Industrial Commission. Buck v. Procter & 
Gamble Mfg. Co., 58 N.C. App. 804, 295 S.E.2d 
243 (1982), cert. denied, 308 N.C. 543, 304 
S.E.2d 236 (1983). But see Taylor v. J.P. Stevens 
Co., 307 N.C. 392, 298 S.E.2d 681 (1983). 

Fees Not Awarded Where Only Claimant 
Appeals. — In its sound discretion, the Indus- 
trial Commission may award claimant attor- 
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neys’ fees in cases in which defendant insurer 
appealed. However, the Industrial Commission 
may not award attorneys’ fees pursuant to this 
section in cases in which only the claimant 
appealed. Harwell v. Thread, 78 N.C. App. 437, 
So,iep 20112 (1985). 

Industrial Commission did not abuse its dis- 
cretion when it refused to assess attorney’s fees 
against defendants in appeal brought by plain- 
tiff. Valles de Portillo v. D.H. Griffin Wrecking 
Gonis4aNeCeApp. 714.518 Sie.2d 555, 1999 
N.C. App. LEXIS 904 (1999), cert. denied, 351 
NOx 186,041) S.be2d77271(1999). 

Expenses and Fees Incurred at Appel- 
late Court Level. — Where defendant/insurer 
appealed deputy commissioner’s decision, and 
then appealed the full Commission’s decision, 
and the court affirmed the prior decisions, the 
requirements of this section were satisfied and 
the court granted the plaintiff's request for 
expenses incurred on appeal, including attor- 
ney’s fees. Flores v. Stacy Penny Masonry Co., 
134 N.C. App. 452, 518 S.E.2d 200 (1999). 

Employee’s motion for fees and expenses on 
appeal was not properly raised as a cross- 
assignment of error; moreover, even if it had 
been properly raised, an appellate court de- 
clined in its discretion to issue such an order. 
Guerrero v. Brodie Contrs., Inc., 158 N.C. App. 
678, 582 S.E.2d 346, 2003 N.C. App. LEXIS 
1226 (2003). 

This section provides the commission 
with authority to allow attorneys’ fees for 
work done in furtherance of an appeal 
before an appellate court; however, the decision 
to grant or deny a request for such an award 
will not be disturbed in the absence of an abuse 
of discretion. Taylor v. J.P. Stevens Co., 307 
N.C. 392, 298 S.E.2d 681 (1983). 

The Commission may exercise limited 
discretion when the Court of Appeals ap- 
proves an award of attorneys’ fees but certi- 
fies its decision to the Commission with in- 
structions to decide the exact amount to be 
awarded. In such a case, the Commission may 
determine only the amount of the award and 
not whether the award should be made at all. It 
follows that the Court of Appeals is the only 
body which can decide whether to allow attor- 
neys’ fees for services rendered on an appeal 
taken to the Court of Appeals. Buck v. Procter & 
Gamble Mfg. Co., 58 N.C. App. 804, 295 S.E.2d 
243 (1982), cert. denied, 308 N.C. 543, 304 
S.E.2d 236 (1983). But see Taylor v. J.P. Stevens 
Go..307 N.C. 392, 298 S.E.2d 681 (1983). 

Awards Upheld. — The allowance of attor- 
neys’ fees to claimant’s attorneys’ in a proceed- 
ing under the act was held authorized by this 
section. Brooks v. Carolina Rim & Wheel Co., 
213, NiC..\518,. 196 S.E. 835 (1938); Gant. v. 
Crouch, 243 N.C. 604, 91 S.E.2d 705 (1956). 

Affirmance by the full Commission of the 
hearing commissioner’s findings of fact, conclu- 
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sions, and award, and approval of a fee of 
$150.00 for claimant’s counsel, in addition to 
the fee for claimant’s counsel approved by the 
hearing commissioner, and an order that such 
fee be assessed against defendant as a part of 
the costs of the appeal in accordance with the 
provisions of this section was not error. Bass v. 
Mecklenburg County, 258 N.C. 226, 128 S.E.2d 
a On 1962). 

Industrial Commission properly awarded at- 
torney’s fees upon finding defendants in viola- 
tion of rules by terminating compensation with- 
out the Commission’s approval, and by refusing 
to resume immediate payments following the 
deputy commissioner’s order. Hieb v. Howell’s 
Childs Carex Ctr. sinc, 1230N;C. App. (6191472 
S.E.2d 208 (1996). 

Industrial Commission did not abuse its dis- 
cretion in awarding plaintiff attorney fees for 
successfully defending his appeal. Childress v. 
Trion, Inc., 125 N.C. App. 588, 481 S.E.2d 697 
(1997), cert. denied, 346 N.C. 276, 487 S.E.2d 
AGRO OT7 ji 

Fee Upheld Even Where Appeal Was 
Made on Reasonable Grounds. — An award 
of fees under this section is permitted even if 
the insurer who institutes the proceeding has 
reasonable grounds, provided the insurer is 
ordered as a result of the proceeding to make or 
continue making benefit payments to the in- 
jured worker. Lewis v. Sonoco Prods. Co., 137 
N.C. App. 61, 526 S.E.2d 671, 2000 N.C. App. 
LEXIS 257 (2000). 

Award Modified on Appeal to Require 
Defendant to Pay Costs. — Where plaintiff 
ultimately prevailed against the defendants, 
and since costs follow the final judgment, the 
opinion and award of the Commission in which 
it was provided that “Each side shall pay its 
own costs as the same relate to the appeal” was 
modified so as to require the defendants to pay 
the costs of the appeal. Grigg v. Pharr Yarns, 
Inc., 15 N.C. App. 497, 190 S.E.2d 285 (1972). 

Remand for Determination of Attorneys’ 
Fees. — Where the language in the Commis- 
sion’s order regarding this section was so am- 
biguous as to preclude review as to whether the 
Commission believed it lacked authority to 
award attorneys’ fees where both the insurer 
and the claimant appealed, the case could be 
remanded to the Commission for a discretion- 
ary determination as to an award of attorneys’ 
fees to claimant. Harwell v. Thread, 78 N.C. 
Apps 437837 S.4.2d, 112 (1985), 

Although evidence in the record supported 
the North Carolina Industrial Commission’s 
judgment that an employee’s cancer was accel- 
erated by injuries the employee sustained in a 
work-related accident, and the appellate court 
affirmed the Commission’s decision to award 
temporary total disability benefits to the em- 
ployee, the court remanded the case to the 
Commission for further proceedings because 
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the record did not explain how the Commission 
determined the employee’s average weekly 
wage, a determination that was central to its 
award of benefits, and because there was con- 
flicting evidence in the record which raised 
questions about the Commission’s findings that 
a city which employed the employee was enti- 
tled to a credit for long-term disability benefits 
it paid the employee, and that the employee 
was not entitled to an award of attorney’s fees. 
Cox v. City of Winston-Salem, 157 N.C. App. 
228, 578 8.E.2d 669, 2003 N.C. App. LEXIS 535 
(2003). 

Employee Was Entitled to Have Em- 
ployer Pay Attorney’s Fees. — Where an 
employer had no reasonable basis for appealing 
the decision of the Deputy Commissioner to the 
Full Commission and requiring employee to 
appeal to the court of appeals to obtain the 
benefits under settlement agreement approved 
by the Industrial Commission, the employee 
was entitled to have his attorneys’ fees paid by 
the employer. Mullinax v. Fieldcrest Cannon, 
Inc., 100 N.C. App. 248, 395 S.E.2d 160 (1990). 

Where defendant appealed the initial award 
of benefits from the deputy commissioner to the 
full Commission and then to the Court of Ap- 
peals, and both affirmed the award of benefits, 
the requirements of this section were satisfied, 
and the Commission could award plaintiff the 
costs, including attorney’s fees, of defending 
those appeals to the full Commission and to the 
Court of Appeals. Estes v. North Carolina State 
Uningy FL7 I NiGasApp. 2126.6449)S. W2dn762 
(1994). 


CH. 97. WORKERS’ COMPENSATION ACT 


§97-88.1 


Failure to Address Fee Request. — North 
Carolina Industrial Commission awarded a 
claimant the ordinary contingent fee under 
G.S. 97-90, and erred by not addressing the 
claimant’s motion seeking additional attorney’s 
fees pursuant G.S. 97-88 or G.S. 97-88.1. 
Clawson v. Phil Cline Trucking, Inc., 168 N.C. 
App. 108, 606 S.E.2d 715, 2005 N.C. App. 
LEXIS 152 (2005). 

Applied in Williams v. Thompson, 203 N.C. 
717, 166 S.E. 906 (1932); Brooks v. Carolina 
Rim & Wheel Co., 213 N.C. 518, 196 S.E. 835 
(1939); Swaney v. George Newton Constr. Co., 5 
N.C. App. 520, 169 S.E.2d 90 (1969); Poplin v. 
PPG Indus., 108 N.C. App. 55, 422 S.H.2d 353 
(1992); Matthews v. Petroleum Tank Seryv., Inc., 
108 N.C. App. 259, 423 S.E.2d) 532) (1992); 
Brown v. Family Dollar Distribution Ctr., 129 
N.C. App. 361, 499 S.E.2d 197 (1998); Rackley 
v. Coastal Painting, 153 N.C. App. 469, 570 
S.E.2d 121, 2002 N.C. App. LEXIS 1186 (2002); 
Bryson v. Phil Cline Trucking, 150 N.C. App. 
653, 564 S.E.2d 585, 2002 N.C. App. LEXIS 675 
(2002). 

Cited in Petty v. Associated Transp., Inc., 
276 N.C. 417, 173 S.E.2d 321 (1970); Peoples v. 
Cone Mills Corp., 86 N.C. App. 227, 356 S.E.2d 
801 (1987); Andrews v. Fulcher Tire Sales & 
Serv., 120 N.C. App. 602, 463 S.E.2d 425 (1995); 
Cooke v. P.H. Glatfelter/Ecusta, 130 N.C. App. 
220, 502 S.E.2d 419 (1998); Matthews v. Char- 
lotte-Mecklenburg Hosp. Auth., 132 N.C. App. 
11, 510 S.E.2d 388 (1999); Chavis v. Thetford 
Prop. Mgmt., Inc., 155 N.C. App. 769, 573 
S.E.2d 920, 2003 N.C. App. LEXIS 3 (2003). 


§ 97-88.1. Attorney’s fees at original hearing. 


If the Industrial Commission shall determine that any hearing has been 
brought, prosecuted, or defended without reasonable ground, it may assess the 
whole cost of the proceedings including reasonable fees for defendant’s attor- 
ney or plaintiffs attorney upon the party who has brought or defended them. 


(TOKO RCH 268 <stalz)) 


Legal Periodicals. — For survey of 1982 
law on workers’ compensation, see 61 N.C.L. 
Rev. 1248 (1983). 


CASE NOTES 


Legislative Intent. — The General Assem- 
bly did not intend to deter an employer with 
legitimate doubt regarding the employee’s cred- 
ibility, based on substantial evidence of conduct 
by the employee inconsistent with his alleged 
claim, from compelling the employee to sustain 
his burden of proof. Sparks v. Mountain Breeze 
Restaurant & Fish House, Inc., 55 N.C. App. 
663, 286 S.E.2d 575 (1982). 

The language of this section clearly shows 
the legislature did not intend to require that 


attorneys’ fees be awarded. Instead the statute 
was written to enable the Industrial Commis- 
sion to award attorneys’ fees in those cases it 
deems proper. Taylor v. J.P. Stevens Co., 307 
N.C. 392, 298 S.E.2d 681 (1983). 

Purpose. — The evident purpose of this 
section is to deter stubborn, unfounded liti- 
giousness, which is inharmonious with the pri- 
mary consideration of the Workers’ Compensa- 
tion Act, namely, compensation for injured 
employees. Sparks v. Mountain Breeze Restau- 
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rant & Fish House, Inc., 55 N.C. App. 663, 286 
S.E.2d 575 (1982). 

The purpose of this section is to prevent 
stubborn, unfounded litigiousness which is in- 
harmonious with the primary purpose of the 
Workers’ Compensation Act to provide compen- 
sation to injured employees. Troutman v. White 
& Simpson, Inc., 121 N.C. App. 48, 464 S.E.2d 
481 (1995). 

Construction with Other Sections. — 
Section G.S. 97-88 and this section are supple- 
mentary in nature. Section 97-88 allows an 
injured employee to move that its attorney’s 
fees be paid whenever an insurer appeals to the 
Full Commission, or to a court of the appellate 
division, and the insurer is required to make 
payments to the injured employee. By contrast, 
an award of attorney’s fees under this section 
requires that the litigation be brought, prose- 
cuted, or defended without reasonable grounds. 
Troutman v. White & Simpson, Inc., 121 N.C. 
App. 48, 464 S.E.2d 481 (1995). 

The statutory requirements for awarding at- 
torney’s fees to plaintiff under G.S. 97-88 are 
met when defendant appeals the Industrial 
Commission’s order directing that defendant 
pay additional benefits to plaintiff, and that 
order is affirmed; there is no proviso that “rea- 
sonable ground” be found lacking, which ap- 
plies to fees sought under G.S. 97.88.1, at the 
original hearing before the commission. Brown 
v. Public Works Comm’n, 122 N.C. App. 473, 
A470 5.4.20. 352, (1996): 

Discretion of Industrial Commission. — 
The language of both G.S. 97-88 and this sec- 
tion clearly indicates that an award of attor- 
neys’ fees is not required to be granted. Such 
language places the decision of whether to 
award attorneys’ fees within the sound discre- 
tion of the Industrial Commission. Taylor v. J.P. 
Stevens, Go.,..c0d,.N.C.. 392, 298 S.E.2d..681 
(1983). 

Authority of Commission. — The Commis- 
sion is authorized under this section to assess 
attorney’s fees, and other costs, for the entire 
case, against a party prosecuting or defending a 
hearing without reasonable grounds. Troutman 
v. White & Simpson, Inc., 121 N.C. App. 48, 464 
S.E.2d 481 (1995). 

Standing. — Under G.S. 97-88 and GS. 
97-88.1, an award of attorney’s fees is a discre- 
tionary decision made by the North Carolina 
Industrial Commission, and the possibility of 
an attorney’s fees award is not an invasion of a 
legally protected interest that is concrete and 
particularized, or actual or imminent; an estate 
and a widow had no standing to bring a claim 
against an employer and its carrier for full 
payment of their decedent’s medical expenses 
where the healthcare provider had accepted a 
reduced amount as payment in full, and there 
was no debt left to be collected. Estate of Apple 
y. Commer. Courier Express, Inc., 168 N.C. 
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App. 175, 607 S.E.2d 14, 2005 N.C. App. LEXIS 
173 (2005), cert. denied, — N.C. —, 618 $.E.2d 
688 (2005), cert. dismissed, — N.C. —, 613 
S.E.2d 689 (2005). 

Test. — The test is not whether the defense 
prevails, but whether it is based in reason 
rather than in stubborn, unfounded litigious- 
ness. Sparks v. Mountain Breeze Restaurant & 
Fish House, Inc., 55 N.C. App. 663, 286 S.E.2d 
575 (1982); Donnell v. Cone Mills Corp., 60 N.C. 
App. 338, 299 S.E.2d 4386, cert. denied, 308 N.C. 
190,302;5. KE. 2d .243 (1983), 

Defendants did not have reasonable 
grounds to appeal opinion and award of 
the deputy commissioner, and the full Commis- 
sion did not abuse its discretion in awarding 
costs to plaintiff under this section; no evidence 
indicated that defendants were informed by an 
employer that plaintiff had returned to work, 
consistent with plaintiff’s claim that she had 
not returned to work. Lewis v. Sonoco Prods. 
Co., 187 N.C. App. 61, 526 S.E.2d 671, 2000 
N.C. App. LEXIS 257 (2000). 

Funding of Fees. — Although a trial court 
had authority under G.S. 97-88.1, 97-90(c), 97- 
91, and Workers’ Comp. R. N.C. Indus. Comm’n 
407(1), 2003 Ann. R. N.C. 829 to award attor- 
neys’ fees based on the amount of a worker’s 
medical compensation, the trial court could not 
reduce the amount of compensation paid to the 
medical providers in order to fund the fee 
award. Palmer v. Jackson, 157 N.C. App. 625, 
579 S.E.2d 901, 2003 N.C. App. LEXIS 930 
(2003). 

Payment of Fees By Counsel. — The In- 
dustrial Commission erred in ordering that 
defendant’s costs and attorney’s fees be paid by 
plaintiff's counsel. Evans v. Young-Hinkle 
Corp:,, 123 N:C. App. 693, 474,.8.E.2d 152 
(1996), cert. denied, 346 N.C. 177, 486 S.E.2d 
203 (1997). 

The statutory language of this section does 
not expressly provide the Industrial Commis- 
sion with the authority to assess costs and fees 
against a party’s counsel. Evans v. Young-Hin- 
kle Corp., 123 N.C. App. 693, 474 S.E.2d 152 
(1996), cert. denied, 346 N.C. 177, 486 S.E.2d 
203°(1997). 

Whether the evidence shows a “reason- 
able ground” to defend is a matter review- 
able by the Court of Appeals. Robinson v. J.P. 
Stevens & Co., 57 N.C. App. 619, 292 S.E.2d 
144 (1982). 

North Carolina Industrial Commission 
erred in failing to determine whether a 
worker was entitled to sanctions against a 
self-insured employer and an administering 
agency under G.S. 97-88.1, because once the 
issue was properly raised before the Commis- 
sion, it was error for the Commission to fail to 
rule on whether sanctions should be awarded. 
Moore v. Fed. Express, 162 N.C. App. 292, 590 
S.E.2d 461, 2004 N.C. App. LEXIS 127 (2004). 
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Failure to Address Fee Request. — In 
reviewing an award by the Industrial Commis- 
sion, a deputy commission of the Industrial 
Commission found that the full commission 
erred in failing to address the employee's re- 
quest for attorney’s fees for the employer’s 
denial of her claim without reasonable investi- 
gation and its failure to accept the claim when 
liability became reasonably clear. Cialino v. 
Wal-Mart Stores, 156 N.C. App. 463, 577 S.E.2d 
345, 2003 N.C. App. LEXIS 203 (2003). 

North Carolina Industrial Commission 
awarded a claimant the ordinary contingent fee 
under G.S. 97-90, and erred by not addressing 
the claimant’s motion seeking additional attor- 
ney’s fees pursuant G.S. 97-88 or G.S. 97-88.1. 
Clawson v. Phil Cline Trucking, Inc., 168 N.C. 
App. 108, 606 S.E.2d 715, 2005 N.C. App. 
LEXIS 152 (2005). 

Fees Upheld. — Industrial Commission 
properly awarded attorney’s fees upon finding 
defendants in violation of rules by terminating 
compensation without the Commission’s ap- 
proval, and by refusing to resume immediate 
payments following the deputy commissioner’s 
order. Hieb v. Howell’s Child Care Ctr., Inc., 123 
N.C. App. 61, 472 S.E.2d 208 (1996). 

Competent evidence supported the Industrial 
Commission’s conclusion that the employer was 
responsible for the employee’s costs and attor- 
ney fees, where the employer refused to comply 
with the Workers’ Compensation Act and the 
Commission’s rules and regulations, the claim- 
ant was required to incur substantial travel 
and housing expenses to attend a hearing, and 
his counsel was forced to expend extra time in 
handling the matter. Tucker v. Workable Co., 
129 N.C. App. 695, 501 S.E.2d 360 (1998). 

An attorney’s fee award of 25% of awarded 
benefits was warranted based on the failure of 
the employer of an employee who was mur- 
dered by a former co-employee to disclose dur- 
ing discovery that the employee had gone to a 
restaurant to take work-related information on 
unemployment benefits to the former co-em- 
ployee. Hauser v. Advanced Plastiform, Inc., 
133 N.C. App. 378, 514 S.E.2d 545 (1999). 

Where employee sought treatment from 
other physicians for a legitimate injury because 
the employer-approved physician refused to see 
him, and where the Industrial Commission 
subsequently approved this medical treatment 
within a reasonable time, the Court of Appeals 
upheld the Commission’s finding that the em- 
ployer unreasonably defended the case and, 
therefore, should pay an attorney’s fee of five 
hundred dollars. Ruggery v. North Carolina 
Dep’t of Cors., 185 N.C. App. 270, 520 S.E.2d 77 
(1999), 

The Commission’s award of attorney’s fees 
was neither arbitrary nor unreasoned, where it 
was undisputed that plaintiff suffered a com- 
pensable injury in 1994, compensation for 
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which defendant employer was ultimately re- 
sponsible, and defendant’s refusal to compen- 
sate plaintiff pending the outcome of its litiga- 
tion with defendant insurer with respect to 
coverage prevented plaintiff for approximately 
six years from receiving the full amount of 
compensation to which he was entitled. Harri- 
son v. Tobacco Transp., Inc., 1389 N.C. App. 561, 
533 S.E.2d 871, 2000 N.C. App. LEXIS 996 
(2000), cert. denied, 353 N.C. 268, 546 S.E.2d 
96 (2000). 

The Industrial Commission did not abuse its 
discretion in awarding defendants attorney’s 
fees “incurred as a result of plaintiff’s un- 
founded litigiousness,” pursuant to this section, 
where the plaintiff argued that the defendant 
failed to rebut the presumption of continuing 
disability in his favor but the defendant pre- 
sented witness testimony, videotaped surveil- 
lance of plaintiff, as well as medical evidence 
and strong evidence of fraud in rebuttal. 
Johnson v. Lowe’s Cos., 143 N.C. App. 348, 546 
S.E.2d 616, 2001 N.C. App. LEXIS 296 (2001), 
aff'd, 354 N.C. 358, 554 $.E.2d 336 (2001). 

The North Carolina Industrial Commission 
properly awarded employee attorneys’ fees un- 
der G.S. 97-88.1 where there was no indication 
that the Commission relied upon unsupported 
findings of fact or improperly relied on its 
conclusions of law in an earlier award of attor- 
neys’ fees. Bryson v. Phil Cline Trucking, 151 
N.C. App. 130, 564 S.E.2d 591, 2002 N.C. App. 
LEXIS 675 (2002). 

Where the Industrial Commission had failed 
to determine whether an employee was entitled 
to her attorney’s fees, pursuant to G.S. 97-88.1, 
as a result of an appeal taken by the employer 
and insurer from the Commission’s award of 
additional benefits to her due to her back injury 
as a result of a slip and fall, the matter was 
remanded to the Commission for proper find- 
ings on the issue of the appropriateness of the 
employer’s grounds; however, the court 
awarded the employee her attorney’s fees as 
costs of the appeal, pursuant to G.S. 97-88, 
because much of the disability benefits that had 
been awarded were affirmed. Whitfield v. Lab. 
Corp., 158 N.C. App. 341, 581 S.E.2d 778, 2003 
N.C. App. LEXIS 1192 (2003). 

North Carolina Industrial Commission did 
not abuse its discretion under G.S. 97-88.1 by 
ordering an employer who filed a frivolous 
appeal from a deputy commissioner’s decision 
awarding an employee temporary total disabil- 
ity benefits to pay the employee’s attorney an 
amount equal to 25 percent of all compensation 
paid to the employee as reasonable attorney 
fees. Chavis v. Thetford Prop. Mgmt., Inc., 155 
N.C. App. 769, 573 S.E.2d 920, 2003 N.C. App. 
LEXIS 3 (2003). 

Finding that an employer unreasonably de- 
nied and defended a workers’ compensation 
claim and an award of attorneys’ fees to the 
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worker were proper where the record reflected 
that (1) the employer objected to the worker 
receiving additional medical examinations and 
treatment, (2) the employer denied that his 
injury arose in and out of the course of his 
employment, (3) the worker testified that he 
never received a copy of Form 19, which the law 
required employers to provide to injured em- 
ployees, (4) after the injury, the worker had to 
take frequent breaks at work, had to leave work 
regularly for doctors’ appointments, and had, 
according to doctors’ reports, an extreme limp 
and abnormal gait, and (3) although the em- 
ployer must have been aware of the worker’s 
disability, it failed to pay even temporary or 
partial compensation until ordered to do so 
almost four years later. Allen v. SouthAg Mfg., 
16/EN.©. App. 331, 605. S:H.2d 209, 2004 N.C. 
App. LEXIS 2187 (2004). 

Fees Denied. — Because the parties 
brought, prosecuted, or defended this matter 
with reasonable grounds, the Commission 
properly declined to award attorney’s fees in 
this matter. Shaw v. UPS, 116 N.C. App. 598, 
449 S.E.2d 50 (1994), aff’d per curiam, 342 N.C. 
189, 463 S.E.2d 78 (1995). 

The statutory requirements for awarding at- 
torney’s fees to plaintiff under G.S. 97-88 are 
met when defendant appeals the Industrial 
Commission’s order directing that defendant 
pay additional benefits to plaintiff and that 
order is affirmed; there is no proviso that “rea- 
sonable ground” be found lacking, which ap- 
plies to fees sought under this section, at the 
original hearing before the Commission. Brown 
v. Public Works Comm’n, 122 N.C. App. 473, 
470 S8.E.2d 352 (1996). 

The employer had reasonable ground to de- 
fend against a claim for permanent partial 
disability benefits, and thus attorneys’ fees 
should have been denied, where there was 
some evidence that the clawed position in 
which the defendant held her hand was not a 
result of her arm injury and could not be 
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explained physiologically, and the claimant pre- 
sented no evidence that she obtained work at a 
lesser wage or that a search for work would 
have been futile. Cooke v. PH. Glatfelter/ 
Ecusta, 1380 N.C. App. 220, 502 S.E.2d 419 
(1998). 

Award of travel expenses for employee was 
erroneous where the evidence showed that the 
employer had reasonable grounds for its motion 
to suspend compensation. Matthews v. Char- 
lotte-Mecklenburg Hosp. Auth., 1382 N.C. App. 
11, 510 S.E.2d 388 (1999). 

Applied in Beam v. Floyd’s Creek Baptist 
Church -99 NC. "App. 767, 394*°S,h.2d" 191 
(1990); Poplin v. PPG Indus., 108 N.C. App. 55, 
422 S.E.2d 353 (1992); Matthews v. Petroleum 
Tank Serv., Inc., 108 N.C. App. 259, 423 S.E.2d 
532 (1992); Rackley v. Coastal Painting, 153 
N.C. App. 469, 570 S.E.2d 121, 2002 N.C. App. 
LEXIS 1186 (2002); Hunt v. N.C. State Univ., 
159 N.C. App. 111, 582 S.E.2d 380, 2003 N.C. 
App. LEXIS 1425 (2003); Goforth v. K-Mart 
Corp., — N.C. App. —, 605 $.E.2d 709, 2004 
N.C. App. LEXIS 2378 (2004). 

Cited in Taylor v. J.P. Stevens Co., 57 N.C. 
App. 643, 292 S.E.2d 277 (1982); West v. 
Bladenboro Cotton Mills, Inc., 62 N.C. App. 
267, 302 S.E.2d 645 (1983); Tharp v. Southern 
Gables, Inc., 125 N.C. App. 364, 481 S.E.2d 339 
(1997), cert. denied, 346 N.C. 184, 486 S.E.2d 
219 (1997); London v. Snak Time Catering, Inc., 
1360N:6, App.473, 025.5.E.2d 203.2000) N.C; 
App. LEXIS 102 (2000); Pearson v. C.P. Buck- 
ner Steel Erection, 1389 N.C. App. 394, 533 
S.E.2d 532, 2000 N.C. App. LEXIS 912 (2000), 
cert denied, 353 N.C. 379, 547 S.E.2d 434 
(2001); Bostick v. Kinston-Neuse Corp., 145 
NCrAppe026549.5 1 2d 55822001 IN © App: 
LEXIS 545 (2001); Pomeroy v. Tanner Masonry, 
15 INC. Apps i? 1.060.5.H.2d1 2092002 NG, 
App. LEXIS 709 (2002); Cox v. City of Winston- 
Salem, 157 N.C. App. 228, 578 S.E.2d 669, 2003 
N.C. App. LEXIS 535 (2003); Lee v. Roses, 162 
N.C. App. 129, 590 S.E.2d 404, 2004 N.C. App. 
LEXIS 14 (2004). 


(a) Any person who willfully makes a false statement or representation of a 
material fact for the purpose of obtaining or denying any benefit or payment, 
or assisting another to obtain or deny any benefit or payment under this 
Article, shall be guilty of a Class 1 misdemeanor if the amount at issue is less 
than one thousand dollars ($1,000). Violation of this section is a Class H felony 
if the amount at issue is one thousand dollars ($1,000) or more. The court may 
order restitution. 

(al) When a person is convicted under subsection (a) of this section, the 
Commission may enter such orders as necessary to ensure that the person 
convicted does not benefit from the unlawful conduct. 

(b) The Commission shall: 

(1) Perform investigations regarding all cases of suspected fraud and all 
violations related to workers’ compensation claims, by or against 
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insurers or self-funded employers, and refer possible criminal viola- 
tions to the appropriate prosecutorial authorities; 

(2) Conduct administrative violation proceedings; and 

(3) Assess and collect civil penalties and restitution. 

(c) Any person who threatens an employee with criminal prosecution under 
the provisions of subsection (a) of this section for the purpose of coercing or 
attempting to coerce the employee into agreeing to compensation or agreeing 
to forgo compensation under this Article shall be guilty of a Class H felony. 

(d) The Commission shall not be liable in a civil action for any action made 
in good faith under this section, including the identification and referral of a 
person for investigation and prosecution for an alleged administrative viola- 
tion or criminal offense. Any person, including, but not limited to, an attorney, 
an employee, an employer, an insurer, and an employee of an insurer, who in 
good faith comes forward with information under this section, shall not be 
liable in a civil action. 

(e) The Commission shall report annually to the General Assembly on the 
number and disposition of investigations involving claimants, employers, 
insurance company officials, officials of third-party administrators, insurance 
agents, attorneys, health care providers, and vocational rehabilitation provid- 
ers. (1993 (Reg..Sess., 1994),.c. 679,.s. 7.1; 1995, c. 507, s. 25(a); 1997-3530 sag 
2005-448, s. 8.) 


Effect of Amendments. — Session Laws Legal Periodicals. — For 1997 legislative 
2005-448, s. 8, effective October 1, 2005, added survey, see 20 Campbell L. Rev. 487. 
subsection (al). 


CASE NOTES 


Cited in Johnson y. First Union Corp., 128 
N.C. App. 450, 496 S.E.2d 1 (1998). 


§ 97-88.3. Penalty for health care providers. 


(a) In addition to any liability under G.S. 97-88.2, any health care provider 
who willfully or intentionally undertakes the following acts is subject to an 
administrative penalty, assessed by the Commission, not to exceed ten thou- 
sand dollars ($10,000): 

(1) Submitting charges for health care that was not furnished; 

(2) Fraudulently administering, providing, and attempting to collect for 
inappropriate or unnecessary treatment or services; or 

(3) Violating the provisions of Article 28 of Chapter 90 of the General 
Statutes. 

A penalty assessed by the Commission for a violation of subdivision (3) of 
this subsection is in addition to penalties assessed under G.S. 90-407. 

(b) In addition to any liability under G.S. 97-88.2, any health care provider 
who willfully or intentionally undertakes the following acts is subject to an 
administrative penalty, assessed by the Commission, not to exceed one 
thousand dollars ($1,000): 

(1) Failing or refusing to timely file required reports or records; 

(2) Making unnecessary referrals; and 

(3) Knowingly violating this Article or rules promulgated hereunder, 
including treatment guidelines, with intention to deceive or to gain 
improper advantage of a patient, employee, insurer, or the Commis- 
sion. 

(c) A health care provider who knowingly charges or otherwise holds an 
employee financially responsible for the cost of any services provided for a 
compensable injury under this Article is guilty of a Class 1 misdemeanor. 
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(d) Any person, including, but not limited to, an employer, an insurer, and 
an employee of an insurer, who in good faith comes forward with information 
under this section, shall not be liable in a civil action. 

(e) Information relating to possible violations under this section shall be 
reported to the Commission which shall refer the same to the appropriate 
licensing or regulatory board or authority for the health care provider involved. 

(f) A hospital that relies in good faith on a written order of a physician in 
performing health care services shall not be subject to an administrative 
penalty in violation of this section. (1993 (Reg. Sess., 1994), c. 679, s. 7.2.) 


CASE NOTES 


Estate and Widow Lacked Standing to 
Bring Claim. — Under G.S. 97-88.3(c), it is a 
class 1 misdemeanor for a healthcare provider 
to knowingly hold an employee responsible for 
medical expenses incurred as a result of a 
compensable injury; thus an estate and a 
widow had no standing to bring a claim against 
an employer and its carrier for full payment of 


healthcare provider had accepted reduced 
amount as payment in full, and there was no 
debt left to be collected. Estate of Apple v. 
Commer. Courier Express, Inc., 168 N.C. App. 
175, 607 S.E.2d 14, 2005 N.C. App. LEXIS 173 
(2005), cert. denied, — N.C. —, 613 S.E:2d 688 
(2005), cert. dismissed, — N.C. —, 613 S.E.2d 
689 (2005). 


their decedent’s medical expenses where the 


§ 97-89. Commission may appoint qualified physician to 
make necessary examinations; expenses; fees. 


The Commission or any member thereof may, upon the application of either 
party, or upon its own motion, appoint a disinterested and duly qualified 
physician or surgeon to make any necessary medical examination of the 
employee, and to testify in respect thereto. Said physician or surgeon shall be 
allowed traveling expenses and a reasonable fee to be fixed by the Commission. 
The fees and expenses of such physician or surgeon shall be paid by the 
employer, (1929, c. 120, s. 63; 1931, c. 274, s. 12; 1973, c. 520, s. 3.) 


CASE NOTES 


S.E.2d 101 (1980), cert. denied, 301 N.C. 719, 
216 °5.E.2d)283 (1981). 


This section does not provide for exam- 
ination by an additional physician. Clark v. 
Burlington Indus., 49 N.C. App. 269, 271 


§ 97-90. Legal and medical fees to be approved by Com- 
mission; misdemeanor to receive fees unap- 
proved by Commission, or to solicit employ- 
ment in adjusting claims; agreement for fee or 
compensation. 


(a) Fees for attorneys and charges of health care providers for medical 
compensation under this Article shall be subject to the approval of the 
Commission; but no physician or hospital or other medical facilities shall be 
entitled to collect fees from an employer or insurance carrier until he has made 
the reports required by the Commission in connection with the case. Except as 
provided in G.S. 97-26(g), a request for a specific prior approval to charge shall 
be submitted to the Commission for each such fee or charge. 

(b) Any person (i) who receives any fee, other consideration, or any gratuity 
on account of services so rendered, unless such consideration or gratuity is 
approved by the Commission or the court, as provided in subsection (c), or (11) 
who makes it a business to solicit employment for a lawyer or for himself in 
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respect of any claim or award for compensation, shall be guilty of a Class 1 
misdemeanor. 

(c) If an attorney has an agreement for fee or compensation under this 
Article, he shall file a copy or memorandum thereof with the hearing officer or 
Commission prior to the conclusion of the hearing. If the agreement is not 
considered unreasonable, the hearing officer or Commission shall approve it at 
the time of rendering decision. If the agreement is found to be unreasonable by 
the hearing officer or Commission, the reasons therefor shall be given and 
what is considered to be reasonable fee allowed. If within five days after receipt 
of notice of such fee allowance, the attorney shall file notice of appeal to the full 
Commission, the full Commission shall hear the matter and determine 
whether or not the attorney's agreement as to a fee or the fee allowed is 
unreasonable. If the full Commission is of the opinion that such agreement or 
fee allowance is unreasonable and so finds, then the attorney may, by filing 
written notice of appeal within 10 days after receipt of such action by the full 
Commission, appeal to the senior resident judge of the superior court in the 
county in which the cause of action arose or in which the claimant resides; and 
upon such appeal said judge shall consider the matter and determine in his 
discretion the reasonableness of said agreement or fix the fee and direct an 
order to the Commission following his determination therein. The Commission 
shall, within 20 days after receipt of notice of appeal from its action concerning 
said agreement or allowance, transmit its findings and reasons as to its action 
concerning such agreement or allowance to the judge of the superior court 
designated in the notice of appeal. In all other cases where there is no 
agreement for fee or compensation, the attorney or claimant may, by filing 
written notice of appeal within five days after receipt of notice of action of the 
full Commission with respect to attorneys’ fees, appeal to the senior resident 
judge of the superior court of the district of the county in which the cause arose 
or in which the claimant resides; and upon such appeal said judge shall 
consider the matter of such fee and determine in his discretion the attorneys’ 
fees to be allowed in the cause. The Commission shall, within 20 days after 
notice of appeal has been filed, transmit its findings and reasons as to its action 
concerning such fee or compensation to the judge of the superior court 
designated in the notice of appeal; provided that the Commission shall in no 
event have any jurisdiction over any attorneys’ fees in any third-party action. 
In any case in which an attorney appeals to the superior court on the question 
of attorneys’ fees, the appealing attorney shall notify the Commission and the 
employee of any and all proceedings before the superior court on the appeal, 
and either or both may appear and be represented at such proceedings. 

The Commission, in determining an allowance of attorneys’ fees, shall 
examine the record to determine the services rendered. The factors which may 
be considered by the Commission in allowing a reasonable fee include, but are 
not limited to, the time invested, the amount involved, the results achieved, 
whether the fee is fixed or contingent, the customary fee for similar services, 
the experience and skill level of the attorney, and the nature of the attorney’s 
services. 

In making the allowance of attorneys’ fees, the Commission shall, upon its 
own motion or that of an interested party, set forth findings sufficient to 
support the amount approved. 

The Commission may deny or reduce an attorney’s fees upon proof of 
solicitation of employment in violation of the Rules of Professional Conduct of 
the North Carolina State Bar. 

(d) Provided, that nothing contained in this section shall prevent the 
collection of such reasonable fees of physicians and charges for hospitalization 
as may be recovered in an action, or embraced in settlement of a claim, against 
a third-party tort-feasor as described in G.S. 97-10.2. 
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(e) A health care provider shall not pursue a private claim against an 
employee for all or part of the costs of medical treatment provided to the 
employee by the provider unless the employee’s claim or the treatment is 
finally adjudicated not to be compensable or the employee fails to request a 
hearing after denial of lability by the employer. Notwithstanding subsequent 
denial of lability or adjudication that the condition treated was not compens- 
able, the insurer shall be liable as provided in G.S. 97-26 to providers whose 
services have been authorized by the insurer or employer. The statute of 
limitations applicable to a provider’s claim for payment shall be tolled during 
the period the compensability of a claim or lability for particular treatment 
remains an issue in a compensation case. (1929, c. 120, s. 64; 1955, c. 1026, s. 
ee ae CCI OG. lol, loose. O20, S. 4° 198), cap21, Ss, 4° 1991.c) 703, 36: 
1095,,C 7000.5. 600; 1994 Ex. Sess., c. 24, s. 14(c); 1993 (Ree. Sess., 1994), c. 


ORES ce 


Cross References. — For related subject in 
reference to fees of physicians and hospital 
charges, see G.S. 97-26. As to attorneys’ fees as 
costs in certain appeals, see G.S. 97-88. As to 
the assessment of attorneys’ fees incurred in 


hearings brought without reasonable ground, 
see G.S. 97-88.1. 

Legal Periodicals. — For article, “Primary 
Issues in Compensation Litigation,” see 17 
Campbell L. Rev. 443 (1995). 


CASE NOTES 


The clear intent of this section and judi- 
cial opinions is to assure that medical and 
related expenses incurred by an injured em- 
ployee for which the employer or his insurance 
carrier is to be liable shall be kept within 
reasonable and appropriate limits, and the re- 
sponsibility for the enforcement of these limits 
rests upon the Industrial Commission. Morse v. 
Curtis, 20 N.C. App. 96, 200 S.E.2d 832 (1973), 
cert. denied, 285 N.C. 86, 203 S.E.2d 58 (1974). 

The authority to approve hospital 
charges under subsection (a) is provided to 
ensure that hospitals do not provide services 
not reasonably required to effect a cure or give 
relief or tend to lessen the period of disability, 
and that hospital charges therefor do not ex- 
ceed the prevailing community charge de- 
scribed therein. Charlotte-Mecklenburg Hosp. 
Auth. v. North Carolina Indus. Comm’n, 336 
N.C. 200, 443 S.E.2d 716 (1994). 

Employer’s Liability for Medical Ex- 
pense Not Preempted by Federal Law. — 
The obligation of an employer to pay claimant’s 
reasonable and necessary medical expenses, 
and the ability of health-care providers to ac- 
cept such payment, was not controlled or pre- 
empted by federal Medicaid statutes or regula- 
tions. Pearson v. C.P. Buckner Steel Erection 
esto N.C 4 2a9, 495 5.4.20 ole (1998). 

An employer who denied liability but was 
ordered to pay medical expenses under the 
Workers’ Compensation Act was required to 
pay health-care providers the difference be- 
tween the amount covered by Medicaid and the 
full amount authorized by the Commission’s fee 
schedule. Pearson v. C.P. Buckner Steel Erec- 


tion Co., 348 N.C. 239, 498 S.E.2d 818 (1998). 

Appropriate Treatment Is Within Exclu- 
sive Jurisdiction of Commission. — What 
treatment is appropriate for a particular em- 
ployee is a matter within the exclusive jurisdic- 
tion of the Industrial Commission. North Caro- 
lina Chiropractic Ass’n v. Aetna Cas. & Sur. Co., 
89 N.C. App. 1, 365 S.E.2d 312 (1988). 

No Jurisdiction Over Dispute Between 
Attorney’s Over Division of Fees. — There 
is no statutory authority that would extend 
commission’s jurisdiction to cover dispute be- 
tween plaintiff’s attorneys over division of at- 
torneys’ fees. Eller v. J & S Truck Servs., Inc., 
100 N.C. App. 545, 397 S.H.2d 242 (1990), cert. 
denied, 328 N.C. 271, 400 S.E.2d 451 (1991). 

Attorney did not claim that Industrial Com- 
mission failed to compensate him for his efforts 
on behalf of employee, or that the Commission 
found a reasonable fee to be unreasonable, but 
that the Commission refused to divide fee 
award between attorneys with competing 
claims to it. Commission had no statutory au- 
thority to resolve this dispute. Ellerv. J & 8S 
Truck Servs., Inc., 100 N.C. App. 545, 397 
S.E.2d 242 (1990), cert. denied, 328 N.C. 271, 
400 S.E.2d 451 (1991). 

Compensation of Medical Providers 
Cannot Be Reduced to Pay Attorney’s 
Fees. — Although a trial court had authority 
under G.S. 97-88.1, 97-90(c), 97-91, and Work- 
ers’ Comp. R. N.C. Indus. Comm’n 407(1), 2003 
Ann. R. N.C. 829 to award attorneys’ fees based 
on the amount of a worker’s medical compen- 
sation, the trial court could not reduce the 
amount of compensation paid to the medical 
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providers in order to fund the fee award. 
Palmer v. Jackson, 157 N.C. App. 625, 579 
S.E.2d 901, 2003 N.C. App. LEXIS 930 (2003). 

Jurisdiction of Industrial Commission. 
— Where plaintiff sought enforcement of Indus- 
trial Commission’s previous order awarding 
him reasonable and necessary medical ex- 
penses after a dispute arose over what ex- 
penses defendants must pay the Commission 
was acting within its statutory mandate and 
had subject matter jurisdiction to hear and 
decide these issues. Pearson v. C.P. Buckner 
Steel Erection Co., 126 N.C. App. 745, 486 
S.E.2d 723 (1997), rev'd on other grounds, 348 
N.C. 239, 498 S.E.2d 818 (1998). 

All Bills Must Be Submitted to and Ap- 
proved by Commission. — The superior 
court had no authority to order defendants to 
pay medical bills incurred by plaintiff for treat- 
ment of her work-related injury, though the 
Industrial Commission had ordered that defen- 
dants pay all such bills, where the bills in 
question had not been submitted to or approved 
by the Industrial Commission. Weydener v. 
Carolina Village, 45 N.C. App. 549, 263 S.E.2d 
329 (1980). 

It would be a misdemeanor for any per- 
son to receive fees which were not ap- 
proved by the Commission. Morse v. Curtis, 20 
N.C. App. 96, 200 S.E.2d 832 (1973), cert. 
denied, 285 N.C. 86, 203 S.E.2d 58 (1974). 

Process of filing for approval does not 
result in notice to the claimant; the statute 
provides a penalty for noncompliance, and its 
purpose (to ensure that medical service provid- 
ers are not overcharging for services and prod- 
ucts) is unrelated to the employee’s claim. 
Knight v. Cannon Mills Co., 82 N.C. App. 453, 
347 §.E.2d 832, cert. denied, 318 N.C. 507, 349 
S.E.2d 861 (1986). 

Failure to obtain approval for payments 
of medical expenses does not raise an es- 
toppel claim. Knight v. Cannon Mills Co., 82 
N.C. App. 453, 347 S.E.2d 832, cert. denied, 318 
N.C. 507, 349 S.E.2d 861 (1986). 

Agreement by Employee to Pay Balance 
to Physician Held Void. — An agreement by 
an injured employee to pay the physician en- 
gaged by him any balance due on his account 
after application of the amount approved by the 
Industrial Commission for the services was 
unenforceable and void, since this section made 
the receipt of any fee for such services not 
approved by the Commission a misdemeanor. 
Worley v. Pipes, 229 N.C. 465, 50 S.E.2d 504 
(1948). 

Approval of Rehabilitation Services Not 
Required. — Subsection (a) does not require 
approval of the Commission for rehabilitation 
services. Roberts v. ABR Assocs., 101 N.C. App. 
135, 398 S.E.2d 917 (1990). 
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Pre-approval of Attendant Care Ser- 
vices by Employee’s Brother Not Re- 
quired. — Injured employee who was provided 
attendant care benefits by his brother was 
entitled to an award for the benefits in spite of 
the fact the employee did not seek pre-approval 
of the care by the North Carolina Industrial 
Commission before it was performed. Ruiz v. 
Belk Masonry Co., 148 N.C. App. 675, 559 
S.E.2d 249, 2002 N.C. App. LEXIS 50 (2002), 
appeal dismissed, cert. denied, 356 N.C. 166, 
568 S.E.2d 610 (2002). 

Remedy Where Physician’s Bill Ap- 
proved for Less than Full Amount. — 
Where a physician has submitted his bill to the 
Industrial Commission for its approval, and 
received approval for less than the full amount, 
his remedy is to request a hearing before the 
Commission with the right of appeal to the 
courts under G.S. 97-83 through 97-86, and this 
remedy is exclusive. Worley v. Pipes, 229 N.C. 
465, 50 S.E.2d 504 (1948). See Matros v. Owen, 
229 N.C. 472, 50 S.E.2d 509 (1949). 

Independent Action by Physician 
Against Employee. — Where a physician has 
submitted his bill to the Industrial Commission 
for its approval and received approval for less 
than the full amount, and has failed to pursue 
his exclusive statutory remedy of a hearing 
before the Industrial Commission with the 
right of appeal to the courts under G.S. 97-83 
through 97-86, he has no standing to attack the 
constitutionality of this section in an indepen- 
dent suit against the employee to recover for 
the medical services. Worley v. Pipes, 229 N.C. 
465, 50 S.E.2d 504 (1948). See Matros v. Owen, 
229 N.C. 472, 50 S.E.2d 509 (1949). 

Refusal of Insurers to Provide Chiro- 
practic Treatment as Workers’ Compensa- 
tion Coverage. — Plaintiff chiropractors al- 
leging that defendant insurance companies had 
interfered with their contractual rights by re- 
fusing to honor employers’ choices of chiroprac- 
tors as providers of health care treatment to 
employees under the Workers’ Compensation 
Act, that defendants had misrepresented to 
employer insureds that their workers’ compen- 
sation policies did not provide coverage for 
chiropractic treatment, that said misrepresen- 
tations were unfair and deceptive trade prac- 
tices in violation of G.S. 75-1.1, and that defen- 
dants had conspired among themselves and 
with members of the medical profession to 
deprive plaintiffs of business opportunities by 
refusing to pay for chiropractic services pro- 
vided in compliance with the act, an illegal 
restraint of trade in violation of G.S. 75-1 and 
15 U.S.C. § 1, could not maintain their action 
in superior court without first seeking relief 
from the Industrial Commission. North Caro- 
lina Chiropractic Ass’n v. Aetna Cas. & Sur. Co., 
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89 N.C. App. 1, 365 S.E.2d 312 (1988), remand- 
ing case to the trial court for entry of an order 
staying plaintiffs’ action pending a determina- 
tion of the underlying workers’ compensation 
issues by the Commission. 

Less Than 100% Credit Was Within Com- 
mission’s Authority. — Where the Commis- 
sion’s award allowed the defendant credit for 
payments that they had already made through 
their private insurer less only the plaintiff’s 
reasonable attorney’s fees calculated and based 
upon the amount of the entire worker’s com- 
pensation award, the award was authorized by 
the statute since all credit given by the Com- 
mission in these circumstances is “subject to 
the approval” of the Industrial Commission. 
Church v. Baxter Travenol Labs., Inc., 104 N.C. 
App. 411, 409 S.E.2d 715 (1991). 

The Industrial Commission acted within its 
discretion, pursuant to G.S. 97-42, in reducing 
defendants’ credit for payments made under a 
disability insurance policy fully funded by de- 
fendants by 25% to provide plaintiff’s counsel 
additional fees, although the record on appeal 
contained no copy of a fee award filed with the 
Commission as required by this section. Cole v. 
Triangle Brick, 136 N.C. App. 401, 524 S.E.2d 
79, 2000 N.C. App. LEXIS 11 (2000). 

Fees in Special Hardship Cases. — The 
fees prescribed by the Commission shall gov- 
ern, except that in special hardship cases 
where sufficient reason therefor is demon- 
strated to the Commission, fees in excess of 
those published may be allowed. Wake County 
Hosp. Sys. v. North Carolina Indus. Comm'n, 8 
N.C. App. 259, 174 S.E.2d 292 (1970), overruled 
on other grounds, Charlotte-Mecklenburg 
Hosp. Auth. v. North Carolina Indus. Comm'n, 
306 N.C; 200, 443 $.H.2d 716 (1994). 

Failure to Address Other Statutory 
Grounds for Awarding Attorneys’ Fees. — 
North Carolina Industrial Commission 
awarded a claimant the ordinary contingent fee 
under G.S. 97-90, and erred by not addressing 
the claimant’s motion seeking additional attor- 
ney’s fees pursuant G.S. 97-88 or G.S. 97-88.1. 
Clawson v. Phil Cline Trucking, Inc., 168 N.C. 
App. 108, 606 S.E.2d 715, 2005 N.C. App. 
LEXIS 152 (2005). 

Authority to Review Attorneys’ Fees. — 
The authority of the Industrial Commission 
and its hearing officers to review fees for attor- 
neys is found in this section. Hardy v. Brantley 
Constr. Co., 87 N.C. App. 562, 361 S.E.2d 748 
(1987). 

Any disputes as to attorney’s fees had to be 
appealed according to the procedures set out in 
this section. Davis v. Trus Joist MacMillan, 148 
N.C. App. 248, 558 S.E.2d 210, 2002 N.C. App. 
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LEXIS 3 (2002), cert. denied, 355 N.C. 490, 563 
S.E.2d 564 (2002). 

Attorney’s failure to follow the procedures 
prescribed in G.S. 97-90(c) to seek review of the 
Industrial Commission’s award of attorney’s 
fees deprived the appellate court of jurisdiction 
to consider the issue. Russell v. Lab. Corp. of 
Am., 151 N.C. App. 63, 564 S.E.2d 634, 2002 
N.C. App. LEXIS 644 (2002), cert. denied, 356 
N.C. 304, 570 S.E.2d 111 (2002). 

Applicability of Reasonableness Re- 
quirement. — Under G.S. 97-10.2(f)(1)b, the 
attorneys’ fee taken from the employee’s share 
may not exceed one-third of the amount recov- 
ered, but it is not otherwise subject to the 
reasonableness requirement of subsection (c) of 
this section; the attorneys’ fee on the subroga- 
tion interest of the employer (or its carrier) is 
subject to the reasonableness requirement of 
subsection (c) of this section and may not ex- 
ceed one-third of the amount recovered from 
the third party. Hardy v. Brantley Constr. Co., 
87 N.C. App. 562, 361 S.E.2d 748 (1987), rev'd 
on other grounds, 322 N.C. 106, 366 S.E.2d 485 
(1988). 

Award of Attorneys’ Fees Proper. — Find- 
ing that an employer unreasonably denied and 
defended a workers’ compensation claim and an 
award of attorneys’ fees to the worker were 
proper where the record reflected that (1) the 
employer objected to the worker receiving ad- 
ditional medical examinations and treatment, 
(2) the employer denied that his injury arose in 
and out of the course of his employment, (3) the 
worker testified that he never received a copy of 
Form 19, which the law required employers to 
provide to injured employees, (4) after the in- 
jury, the worker had to take frequent breaks at 
work, had to leave work regularly for doctors’ 
appointments, and had, according to doctors’ 
reports, an extreme limp and abnormal gait, 
and (3) although the employer must have been 
aware of the worker’s disability, it failed to pay 
even temporary or partial compensation until 
ordered to do so almost four years later. Allen v. 
SouthAg Mfg., 167 N.C. App. 331, 605 S.E.2d 
209, 2004 N.C. App. LEXIS 2187 (2004). 

Applied in Salmons vy. E.L. Trogden Lumber 
Co., 1gN:CoApp..890, 161.5.E.2d 632 (1968); 
Priddy v. Blue Bird Cab Co., 2 N.C. App. 331, 
163 S.E.2d 20 (1968); Cloutier v. State, 57 N.C. 
App. 239, 291 S.E.2d 362 (1982). 

Cited in Hatchett v. Hitchcock Corp., 240 
N.C. 591, 83 S.E.2d 539 (1954); Donnell v. Cone 
Mills Corp., 60 N.C. App. 338, 299 S.E.2d 436 
(1983); Hieb v. Lowery, 134 N.C. App. 1, 516 
S.E.2d 621 (1999); Hansen v. Crystal Ford- 
Mercury, Inc., 138 N.C. App. 369, 531 S.E.2d 
867, 2000 N.C. App. LEXIS 628 (2000). 
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§ 97-90.1. Insurers that provide employee’s health benefit 
plans, disability income plans, or any other 
health insurance plans as real parties in inter- 
est; reimbursement. 


An insurer that covers an employee under a health benefit plan as defined in 
G.S. 58-3-167, a disability income plan, or any other health insurance plan is 
not a real party in interest and shall not intervene or participate in any 
proceeding or settlement agreement under this Article to determine whether a 
claim is compensable under this Article or to seek reimbursement for medical 
payments under its plan. The insurer that covers an employee under a health 
benefit plan as defined in G.S. 58-3-167 or any other health insurance plan 
may seek reimbursement from the employee, employer, or carrier that is liable 
or responsible for the specific medical charge according to a final adjudication 
of the claim under this Article or an order of the Commission approving a 
settlement agreement entered into under this Article for health plan payments 
for that specific medical charge. Upon the admission or adjudication that a 
claim is compensable, the party or parties liable shall notify in writing any 
known health benefit plan covering the employee of the admission or adjudi- 
cation. (2001-216, s. 1; 2001-487, s. 102(b).) 


§ 97-91. Commission to determine all questions. 


All questions arising under this Article if not settled by agreements of the 
parties interested therein, with the approval of the Commission, shall be 
determined by the Commission, except as otherwise herein provided. (1929, c. 


120, s. 65.) 


Legal Periodicals. — For article, “Primary 
Issues in Compensation Litigation,” see 17 
Campbell L. Rev. 443 (1995). 


CASE NOTES 


This section is not limited in its applica- 
tion solely to questions arising out of an em- 
ployer-employee relationship or in the determi- 
nation of rights asserted by or on behalf of an 
injured employee. Wake County Hosp. Sys. v. 
North Carolina Indus. Comm’n, 8 N.C. App. 
259, 174 S.E.2d 292 (1970), overruled on other 
grounds, Charlotte-Mecklenburg Hosp. Auth. v. 
North Carolina Indus. Comm’n, 336 N.C. 200, 
443 S.E.2d 716 (1994); Spivey v. Oakley’s Gen. 
Contractors, 32 N.C. App. 488, 232 S.E.2d 454 
GhOTEe): 

The Act does not take away common law 
rights that are unrelated to the employer- 
employee relationship. North Carolina Chiro- 
practic Ass’n v. Aetna Cas. & Sur. Co., 89 N.C. 
App. 1, 365 S.E.2d 312 (1988). 

“Questions arising under this Article” 
would seem to consist primarily, if not exclu- 
sively, of questions for decision in the determi- 
nation of rights asserted by or on behalf of an 
injured employee or his dependents. Clark v. 
Gastonia Ice Cream Co., 261 N.C. 234, 134 
9.E.2d 354 (1964). 


The phrase in G.S. 97-91, “questions arising 
under this Article,” refers primarily to ques- 
tions relating to the rights asserted by or on 
behalf of an injured employee or the employee’s 
dependents. N.C. State Bar v. Gilbert, 151 N.C. 
App. 299, 566 S.E.2d 685, 2002 N.C. App. 
LEXIS©782 (2002); ati’d) 357" N.C.a502teeee 
S.E.2d 89 (2008). 

Jurisdiction of Commission Exclusive. 
— In an action instituted in the superior court 
under the Declaratory Judgment Act or other- 
wise, when the pleadings disclose that an em- 
ployee-employer relationship exists so as to 
make the parties subject to the provisions of the 
Workers’ Compensation Act, dismissal is 
proper, for the Industrial Commission has ex- 
clusive jurisdiction in such cases. Cox v. Pitt 
County Transp. Co., 259 N.C. 38, 129 S.H.2d 
589 (1963). 

The Declaratory Judgment Act may not be 
used to determine whether or not the employ- 
er’s insurance carrier is entitled to the right of 
subrogation against the funds received from 
the third-party tortfeasor under the provisions 


376 


$97-91 


of G.S. 97-10.2, since the Industrial Commis- 
sion has exclusive original jurisdiction to deter- 
mine the question. Cox v. Pitt County Transp. 
Col, 259 N.C. 38, 129 S.E.2d 589 (1963). 

By statute, the superior court is divested of 
original jurisdiction of all actions which come 
within the provisions of the Workers’ Compen- 
sation Act. Morse v. Curtis, 276 N.C. 371, 172 
S.E.2d 495 (1970). 

The amount, or rate, of compensation to 
which plaintiff is entitled, depending on a de- 
termination of his average weekly wage, is a 
question within the exclusive jurisdiction of the 
Industrial Commission; while the court has 
jurisdiction to enforce an award made pursuant 
to the execution of a Form 60, it cannot review 
the amount of compensation unless the Com- 
mission has first made that determination. 
Watts v. Hemlock Homes of the Highlands, Inc., 
141 N.C. App. 725, 544 S.E.2d 1, 2001 N.C. App. 
LEXIS®22; (2001), cert. denied, 353 N.C. 398, 
547 S.E.2d 431 (2001). 

Jurisdiction of Dispute as to Payment of 
Medical Expenses. — Having determined 
that the employer was liable for claimant’s 
disability compensation and medical expenses, 
the Commission had jurisdiction to determine 
whether a health-care provider could receive 
payment pursuant to workers’ compensation 
laws after accepting payment from Medicaid. 
Pearson v. C.P. Buckner Steel Erection Co., 348 
N.C. 239, 498 S.E.2d 818 (1998). 

A dispute pertaining to the payment of med- 
ical expenses and case management hours that 
arose from a “custodial agreement” made after 
and in furtherance of a settlement agreement 
that was approved by the Industrial Commis- 
sion fell within the exclusive jurisdiction of that 
administrative body. Coleman v. Medi-Bill, Inc., 
— F. Supp. 2d —, 2001 U.S. Dist. LEXIS 15285 
(W.D.N.C. Sept. 21, 2001). 

No Jurisdiction over Dispute Between 
Attorneys over Division of Legal Fees. — 
There is no statutory authority that would 
extend commission’s jurisdiction to cover dis- 
pute between plaintiff’s attorneys over division 
of attorneys’ fees. Eller v. J & S Truck Servs., 
Inc:, 100 N.C. App. 545, 397 S.E.2d 242 (1990), 
cert. denied, 328 N.C. 271, 400 S.E.2d 451 
(1991). 

Funding of Attorney’s Fees. — Although a 
trial court had authority under G.S. 97-88.1, 
97-90(c), 97-91, and Workers’ Comp. R. N.C. 
Indus. Comm’n 407(1), 2003 Ann. R. N.C. 829 to 
award attorneys’ fees based on the amount of a 
worker’s medical compensation, the trial court 
could not reduce the amount of compensation 
paid to the medical providers in order to fund 
the fee award. Palmer v. Jackson, 157 N.C. App. 
625, 579 S.E.2d 901, 2003 N.C. App. LEXIS 930 
(2003). 

Appropriate Treatment Within Exclu- 
sive Jurisdiction of Commission. — What 
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treatment is appropriate for a particular em- 
ployee is a matter within the exclusive jurisdic- 
tion of the Industrial Commission. North Caro- 
lina Chiropractic Ass’n v. Aetna Cas. & Sur. Co., 
89 N.C. App. 1, 365 S.E.2d 312 (1988). 

The Commission has the duty to make 
specific findings of fact necessary to deter- 
mine all questions relevant to the issues raised 
in a proceeding before it. Buchanan v. Mitchell 
County, 38 N.C. App. 596, 248 S.E.2d 399 
(1978), cert. denied, 296 N.C; 583, 254 $.E.2d 
35 (1979). 

Prerogative of Commission to Deter- 
mine Credibility and Weigh Evidence. — 
The full Commission has the authority to make 
additional findings of fact, and where it found 
that plaintiff failed to prove that he was injured 
while making an arrest was supported by com- 
petent evidence, plaintiff’s case was left with- 
out a foundation. In not accepting plaintiff’s 
contrary version of the event involved, the 
Commission exercised its prerogative under the 
law to determine the credibility and weight of 
the evidence presented. Griffey v. Town of Hot 
Springs, 87 N.C. App. 290, 360 S.E.2d 457 
(1987). 

The Industrial Commission is not re- 
quired to find in accordance with plain- 
tiff’s expert medical testimony if the defen- 
dant does not offer expert medical testimony to 
the contrary. Harvey v. Raleigh Police Dep’t, 96 
N.C. App. 28, 384 S.E.2d 549, cert. denied, 326 
N.C. 706, 388 S.E.2d 454 (1989). 

On appeal, the Commission’s findings of 
fact are conclusive and the role of the review- 
ing court is limited to ascertaining whether 
there was any competent evidence before the 
Commission to support its findings of fact and 
whether the findings of fact justify its legal 
conclusions and decision. Buchanan v. Mitchell 
County, 38 N.C. App. 596, 248 S.E.2d 399 
(1978), cert. denied, 296 N.C. 583, 254 S.E.2d 
Dolo 7 9): 

A health insurer may intervene as a real 
party in interest in a workers’ compensation 
proceeding when it alleges that it has paid 
medical expenses due to an employee’s com- 
pensable injury and is entitled to reimburse- 
ment, and liability is disputed by the employer. 
Hansen v. Crystal Ford-Mercury, Inc., 138 N.C. 
App. 369, 531 S.E.2d 867, 2000 N.C. App. 
LEXIS 628 (2000). 

Questions Respecting Existence of In- 
surance and Liability of Insurance Car- 
rier. — The Commission is specifically vested 
by statute with jurisdiction to hear “all ques- 
tions arising under” the act. This jurisdiction 
under the statute ordinarily includes the right 
and duty to hear and determine questions of 
fact and law respecting the existence of insur- 
ance coverage and the liability of the insurance 
carrier. Greene v. Spivey, 286 N.C. 435, 73 
S.E.2d 488 (1952); Clark v. Gastonia Ice Cream 
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Co., 261 N.C. 234, 184 S.Bi2d 354: (1964); 
Spivey v. Oakley’s Gen. Contractors, 32 N.C. 
App. 488, 232 S.E.2d 454 (1977). 

The act does not confer upon the Commis- 
sion, expressly or by implication, jurisdiction to 
determine, in a proceeding in which plaintiff 
asserts no claim against insurer, employer’s 
asserted right to reform the policy and to re- 
cover from insurer the amount of plaintiff’s 
award. Clark v. Gastonia Ice Cream Co., 261 
N.C. 234, 134 S.E.2d 354 (1964). 

Greene v. Spivey, 236 N.C. 435, 73 S.E.2d 488 
(1952) may not be considered authority for the 
proposition that the Commission has equitable 
jurisdiction to determine whether a compensa- 
tion insurance policy should be reformed. Clark 
v. Gastonia Ice Cream Co., 261 N.C. 234, 134 
S.E.2d 354 (1964). 

After the employer had settled with the em- 
ployee, the Commission had jurisdiction to de- 
termine whether policy of compensation insur- 
ance had been properly cancelled, or whether 
insurer was on the risk. Spivey v. Oakley’s Gen. 
Contractors, 32 N.C. App. 488, 232 S.E.2d 454 
(GEO 

Trial court lacked subject matter jurisdiction 
under N.C. R. Civ. P. 12(b)(1) over whether the 
insurance guaranty association was required 
by amendments to the Insurance Guaranty 
Association Act, G.S. 58-48-1 et seq., and the 
North Carolina Workers’ Compensation Act, 
G.S. 97-1 et seq., to defend and indemnify the 
workers’ compensation claims against the in- 
solvent insurers, as the industrial commission 
had jurisdiction over the matter; not only was 
the association an insurer under G.S. 58-48- 
35(a)(2) over which the industrial commission 
had jurisdiction, but also, under G.S. 97-91, the 
industrial commission had jurisdiction to hear 
all questions arising under the Workers’ Com- 
pensation Act. N.C. Ins. Guar. Ass’n v. Int] 
Paper Co., 152 N.C. App. 224, 569 S.E.2d 285, 
2002 N.C. App. LEXIS 1092 (2002). 

Refusal of Insurers to Provide Chiro- 
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practic Treatment as Workers’ Compensa- 
tion Coverage. — Plaintiff chiropractors al- 
leging that defendant insurance companies had 
interfered with their contractual rights by re- 
fusing to honor employers’ choices of chiroprac- 
tors as providers of health care treatment to 
employees under the Workers’ Compensation 
Act, that defendants had misrepresented to 
employer insureds that their workers’ compen- 
sation policies did not provide coverage for 
chiropractic treatment, that said misrepresen- 
tations were unfair and deceptive trade prac- 
tices in violation of G.S. 75-1.1, and that defen- 
dants had conspired among themselves and 
with members of the medical profession to 
deprive plaintiffs of business opportunities by 
refusing to pay for chiropractic services pro- 
vided in compliance with the act, an illegal 
restraint of trade in violation of G.S. 75-1 and 
15 U.S.C. § 1, could not maintain their action 
in superior court without first seeking relief 
from the Industrial Commission. North Caro- 
lina Chiropractic Ass’n v. Aetna Cas. & Sur. Co., 
89 N.C. App. 1, 365 S.E.2d 312 (1988), remand- 
ing case to the trial court for entry of an order 
staying plaintiffs’ action pending a determina- 
tion of the underlying workers’ compensation 
issues by the Commission. 

Where the North Carolina Industrial 
Commission invalidated a Form 26 agree- 
ment because no medical documentation 
was submitted, it was not obliged under G.S. 
97-91 to determine whether the claimant had 
undergone a G.S. 97-47 change of condition. 
Clawson v. Phil Cline Trucking, Inc., 168 N.C. 
App. 108, 606 S.E.2d 715, 2005 N.C. App. 
LEXIS 152 (2005). 

Applied in Worley v. Pipes, 229 N.C. 465, 50 
S.E.2d 504 (1948); Forrest v. Pitt County Bd. of 
Eiduc:, LOO, N.C. App. 119; 394, 5<H2GmiGao 
(1990); 

Cited in Zocco v. United States, Dep’t of 
Army, 791 F. Supp. 595 (E.D.N.C. 1992); Abels 
v. Renfro Corp., 108 N.C. App. 135, 423 S.E.2d 
ATO (L992). 


and report of accidents; 


records of Commission not open to public; 
supplementary report upon termination of 
disability; penalty for refusal to make report; 
when insurance carrier liable. 


(a) Every employer shall hereafter keep a record of all injuries, fatal or 
otherwise, received by his employees in the course of their employment on 
blanks approved by the Commission. Within five days after the occurrence and 
knowledge thereof as provided in G.S. 97-22 of an injury to an employee, 
causing his absence from work for more than one day or charges for medical 
compensation exceeding the amount set by the Commission, a report thereof 
shall be made in writing and mailed or transmitted to the Commission in the 
form approved by the Commission for this purpose. 
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(b) The records of the Commission that are not awards under G.S. 97-84 and 
that are not reviews of awards under G.S. 97-85, insofar as they refer to 
accidents, injuries, and settlements are not public records under G.S. 132-1 
and shall not be open to the public, but only to the parties satisfying the 
Commission of their interest in such records and the right to inspect them, and 
to State and federal agencies pursuant to G.S. 97-81. 

(c) Upon the termination of the disability of the injured employee, or if the 
disability extends beyond a period of 60 days, then, also, at the expiration of 
such period the employer shall make a supplementary report to the Commis- 
sion on blanks to be procured from the Commission for the purpose. 

(d) The said report shall contain the name, nature, and location of the 
business of the employer and name, age, sex, and wages and occupation of the 
injured employee, and shall state the date and hour of the accident causing 
injury, the nature and cause of the injury, and such other information as may 
be required by the Commission. 

(e) Any employer who refuses or neglects to make the report required by this 
section shall be liable for a penalty of not less than five dollars ($5.00) and not 
more than twenty-five dollars ($25.00) for each refusal or neglect. The fine 
herein provided may be assessed by the Commission in an open hearing, with 
the right of review and appeal as in other cases. In the event the employer has 
transmitted the report to the insurance carrier for transmission by such 
insurance carrier to the Industrial Commission, the insurance carrier willfully 
neglecting or failing to transmit the report shall be liable for the said penalty. 

(f) Any bill, report, application, and document of every nature and kind, 
which is required or permitted by Commission rules to be transmitted to the 
Commission by electronic media or is recorded among the Commission records 
on computer disk, optical disk, microfilm, or similar media and which is 
produced or reproduced in written form in the normal course of business or is 
certified as a true and accurate copy of the data recorded at the Commission in 
the normal course of its business shall be treated as a signed original in all 
uses before the Commission and as a duplicate within the meaning of Rule 
1003 of the North Carolina Rules of Evidence. (1929, c. 120, s. 66; 1945, c. 766; 
1991, c. 703, s. 9; 1991 (Reg. Sess., 1992), c. 894, s. 3; 1993 (Reg. Sess., 1994), 
c. 679, s. 10.8; 2001-216, s. 3; 2001-487, s. 102(b).) 


Cross References. — As to tabulation and 
publication of employers’ reports in annual re- 
port of Commission, see G.S. 97-81(b). 


CASE NOTES 


Report of Occupational Disease. — Sub- 
section (a) of this section requires an employer 
to report any injury by accident if it keeps the 
employee from work for more than one day. 
Presumably this would include notice of an 
occupational disease which is considered an 
injury by accident. Knight v. Cannon Mills Co., 
82 N.C. App. 453, 347 S.E.2d 832, cert. denied, 
318 N.C. 507, 349 S.E.2d 861 (1986). 

Filing of employer’s report (Form 19) is 
insufficient to invoke the jurisdiction of 
the Commission where the employee has not 
filed the claim required under G.S. 97-24. Per- 
due v. Daniel Int'l, Inc., 59 N.C. App. 517, 296 
S.E.2d 845 (1982), cert. denied, 307 N.C. 577, 
299 S.E.2d 647 (1983). 

The notice requirement of subsection (a) of 


this section does not invoke the jurisdiction of 
the Commission without the employee filing a 
claim. Knight v. Cannon Mills Co., 82 N.C. App. 
453, 347 S.E.2d 832, cert. denied, 318 N.C. 507, 
349 S.E.2d 861 (1986). 

For case in which report filed by em- 
ployer upon verbal information elicited 
from the illiterate representative of the em- 
ployee by its claim agent was treated as a 
claim, see Hanks v. Southern Pub. Util. Co., 210 
NE@13129186:5 25241956): 

Report as Evidence. — The report signed 
by the manager of an incorporated employer 
and filed with the Industrial Commission, as 
required by this section, is competent upon the 
hearing, and statements contained therein not 
within the personal knowledge of the manager 
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are competent as an admission against inter- 
est. Carlton v. Bernhardt-Seagle Co., 210 N.C. 
655, 188 S.E. 77 (1936). 

Employer’s failure to notify the Commis- 
sion pursuant to subsection (a) of this 
section does not raise an estoppel claim. 
Knight v. Cannon Mills Co., 82 N.C. App. 453, 
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Cited in Poythress v. J.P. Stevens & Co., 54 
N.C. App. 376, 283 S.E.2d 573 (1981); Clary v. 
A.M. Smyre Mfg. Co., 61 N.C. App. 254, 300 
S.E.2d 704 (1983); Smallwood v. Eason, 123 
N.C. App. 661, 474 S.E.2d 411 (1996), rev’d on 
other grounds, 346 N.C. 171, 484 S.E.2d 526 
(1997); Vereen v. N.C. Dep’t of Corr., 168 N.C. 


347 S.E.2d 832, cert. denied, 318 N.C. 507, 349 App. 588, 608 S.E.2d 412, 2005 N.C. App. 


S.E.2d 861 (1986). LEXIS 333 (2005). 
Applied in Whitted v. Palmer-Bee Co., 228 


N.C. 447, 46 S.E.2d 109 (1948). 


§ 97-93. Employers required to carry insurance or prove 
financial ability to pay for benefits; employers 
required to post notice; self-insured employers 
regulated by Commissioner of Insurance. 


(a) Every employer subject to the provisions of this Article relative to the 
payment of compensation shall either: 

(1) Insure and keep insured his liability under this Article in any 
authorized corporation, association, organization, or in any mutual 
insurance association formed by a group of employers so authorized; 
or 

(2) Repealed by Session Laws 1997-362, s. 5. 

(3) Obtain a license from the Commissioner of Insurance under Article 5 
of this Chapter or under Article 47 of Chapter 58 of the General 
Statutes. 

(b) through (d) Repealed by Session Laws 1997-362, s. 5. 

(e) Every employer who is in compliance with the provisions of subsection 
(a) of this section shall post in a conspicuous place in places of employment a 
notice stating that employment by this employer is subject to the North 
Carolina Workers’ Compensation Act and stating whether the employer has a 
policy of insurance against liability or qualifies as a self-insured employer. In 
the event the employer allows its insurance to lapse or ceases to qualify as a 
self-insured employer, the employer shall, within five working days of this 
occurrence, remove any notices indicating otherwise. (1929, c. 120, s. 67; 1943, 
C, 049;019 75, Co 129 1ets 12 SIOT 9) C2345) 1983. -c. (20, L9So Calo ac ein 
c. 120, ss. 1, 2; 1993 (Res: Sess-, 1994). c. 679, 318.2:1995.c, 193. sb 4a ve 


Sb OO7-302,s..0.) 


Legal Periodicals. — For comment on the 
provisions of this and other sections in relation 


to the law of contracts, see 13 N.C.L. Rev. 102 
(1935). 


CASE NOTES 


The manifest legislative intent is that the 
employer’s liability should be insured at all 
times. Moore v. Adams Elec. Co., 264 N.C. 667, 
142 S.E.2d 659 (1965), decided under prior 
version of section. 

Employer Primarily Liable. — An award 
was entered in favor of the dependents of a 
deceased employee for payment of compensa- 
tion in weekly installments for the death of the 
employee. After the insurance carrier had paid 
several installments, it defaulted in the pay- 
ment of the balance because of insolvency. Un- 
der the provisions of the act, the employer is 


primarily liable to the employee, which obliga- 
tion is unimpaired by its contract with an 
insurer for insurance protection, or by the in- 
surer’s subrogation to the rights of the em- 
ployer upon paying or assuming the payment of 
an award, and the employer is not relieved of 
its lability to the dependents of the deceased 
employee for the balance of the weekly pay- 
ments because of the insolvency of the insurer. 
Roberts v. City Ice & Coal Co., 210 N.C. 17, 185 
S.E. 438 (1936), decided under prior version of 
section. 

The employer, held liable for the balance of 
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an award after the insolvency of the insurer, is 
not entitled to a credit for the amount paid the 
dependents out of the judgment against the 
third-person tortfeasor or for the amount paid 
plaintiff’s attorneys in that action, the amount 
paid the dependents out of the judgment being 
an amount in addition to the award, and the 
award not being subject to reduction by such 
amount. Roberts v. City Ice & Coal Co., 210 
N.C. 17, 185 S.E. 438 (1936), decided under 
prior version of section. 

General Contractor Liable for Subcon- 
tractor’s Injuries. — Where, prior to the time 
of subcontracting the performance of roofing 
work, the general contractor did not require 
from the subcontractor, plaintiff, a certificate of 
insurance, and general contractor did not ob- 
tain from the Industrial Commission a certifi- 
cate stating that plaintiff had complied with 
this section, the general contractor was liable 
for plaintiff’s injuries pursuant to G.S. 97-19 as 
it existed at the time of plaintiff’s accident. 
Southerland v. B.V. Hedrick Gravel & Sand Co., 
B45 NC. 7389, 483 5.H.2d 150 (1997). 

General Contractor Liable for Failure to 
Bring SubContractor into Compliance. — 
Where defendant/contractor presented conflict- 
ing testimony regarding his knowledge of sub- 
contractor’s lack of workers’ compensation in- 
surance, the Industrial Commission’s findings 
and conclusions that he willfully neglected to 
bring the subcontractor into compliance with 
the requirements of this section would be up- 
held. Rivera v. Trapp, 135 N.C. App. 296, 519 
oad defi (1999). 

Imposition of Fine Not Mandatory 
Against Corporate Officer of Employer. — 
Imposition of administrative penalty against 
employer that failed to obtain workers’ compen- 
sation insurance or self-insurance was manda- 
tory under G.S. 97-94(b), and the term “neglect 
to” secure insurance was construed to mean the 
same thing as “fails to secure” the necessary 
workers’ compensation insurance; imposition of 
a penalty against a corporate officer of the 
employer who could have obtained the compli- 
ance for the employer pursuant to G.S. 97-93 
was not mandatory but the penalty was af- 
firmed. Johnson v. Herbie’s Place, 157 N.C. 
App. 168, 579 S.E.2d 110, 2003 N.C. App. 
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LEXIS 640 (2003), cert. denied, 357 N.C. 460, 
585 S.E.2d 760 (2003). 

Cancellation of Policy. — Employer’s in- 
surance policy was cancellable on 10 days’ 
written notice. Notice was held effective from 
the time of receipt by insured, even though he 
mislaid it and never read it or knew its purport. 
Nor was the policy kept in force as to a later 
injured employee by failure of the carrier to 
give notice to the Industrial Commission or to 
the North Carolina Rating Bureau in accor- 
dance with their rules, even though the policy 
was made expressly subject to the law concern- 
ing cancellation notices. The rules of these 
bodies do not have the force of law as to such 
matters. Motsinger v. Perryman, 218 N.C. 15, 9 
S.E.2d 511 (1940), decided under prior version 
of section. 

Applied in Carroll v. Daniels & Daniels 
Constr (Co. 327 N.C. 616, 393 (Ss He2d) azo 
(1990). 

Cited in Thompson’s Dependents v. Johnson 
Funeral Home, 205 N.C. 801, 172 S.E. 500 
(1934); Matros v. Owen, 229 N.C. 472, 50 S.E.2d 
509 (1948); Evans v. Tabor City Lumber Co., 
230 0N. Gall Line oo: 3: Bi2d.6128(1950) sAcihe: v, 
Barnes.25) N.©.7310) 121 S..2d,5495(196 1); 
Smith v. Liberty Mut. Ins. Co., 409 F. Supp. 
1211 (M.D.N.C. 1976); Dockery v. McMillan, 85 
NIC ADD: 409,300 had 155" (1937): 
Harrelson v. Soles, 94 N.C. App. 557, 380 
S.E.2d 528 (1989); Woodson v. Rowland, 329 
N.C. 330, 407 S.E.2d 222 (1991); Zocco v. United 
States, Dep't of Army, 791 F. Supp. 595 
(E.D.N.C. 1992); Christian v. Riddle & Menden- 
hall Logging, 117 N.C. App. 261, 450 S.E.2d 510 
(1994); Nicholson v. Adkins, 183 Bankr. 702 
(Bankr. M.D.N.C. 1995); North Carolina Steel, 
Inc. v. National Council on Comp. Ins., 123 N.C. 
App. 163, 472 S.E.2d 578 (1996), aff’d in part 
and rev’d in part, 347 N.C. 627, 496 S.E.2d 369 
(1998); Patterson v. Markham & Assocs., 123 
N.C. App. 448, 474 S.E.2d 400 (1996); Boone v. 
Vinson, 127 N.C. App. 604, 492 S.E.2d 356 
(1997), cert. denied, 347 N.C. 573, 498 S.E.2d 
377 (1998); Poe v. Atlas-Soundelier/American 
Trading & Prod. Corp., 1382 N.C. App. 472, 512 
S.E.2d 760 (1999); Seigel v. Patel, 132 N.C. App. 
783, 513 S.E.2d 602 (1999); Reece v. Forga, 138 
N.C. App. 703, 531 S.E.2d 881, 2000 N.C. App. 
LEXIS 790 (2000). 


§ 97-94. Employers required to give proof that they have 
complied with preceding section; penalty for 
not keeping liability insured; review; liability 
for compensation; criminal penalties for fail- 
ure to secure payment of compensation. 


(a) Every employer subject to the compensation provisions of this Article 
shall file with the Commission, in form prescribed by it, as often as the 
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Commission determines to be necessary, evidence of its compliance with the 
provisions of G.S. 97-93 and all other provisions relating thereto. 

(b) Any employer required to secure the payment of compensation under 
this Article who refuses or neglects to secure such compensation shall be 
punished by a penalty of one dollar ($1.00) for each employee, but not less than 
fifty dollars ($50.00) nor more than one hundred dollars ($100.00) for each day 
of such refusal or neglect, and until the same ceases; and the employer shall be 
liable during continuance of such refusal or neglect to an employee either for 
compensation under this Article or at law at the election of the injured 
employee. 

The penalty herein provided may be assessed by the Industrial Commission 
administratively, with the right to a hearing if requested within 30 days after 
notice of the assessment of the penalty and the right of review and appeal as 
in other cases. Enforcement of the penalty shall be made by the Office of the 
Attorney General. The clear proceeds of penalties provided for in this subsec- 
tion shall be remitted to the Civil Penalty and Forfeiture Fund in accordance 
with G.S. 115C-457.2. 

(c) Any employer required to secure the payment of compensation under 
this Article who willfully fails to secure such compensation shall be guilty of a 
Class H felony. Any employer required to secure the payment of compensation 
under this Article who neglects to secure the payment of compensation shall be 
cuilty of a Class 1 misdemeanor. 

(d) Any person who, with the ability and authority to bring an employer in 
compliance with G.S. 97-93, willfully fails to bring the employer in compliance, 
shall be guilty of a Class H felony. Any person who, with the ability and 
authority to bring an employer in compliance with G.S. 97-93, neglects to bring 
the employer in compliance, shall be guilty of a Class 1 misdemeanor. Any 
person who violates this subsection may be assessed a civil penalty by the 
Commission in an amount up to one hundred percent (100%) of the amount of 
any compensation due the employer’s employees injured during the time the 
employer failed to comply with G.S. 97-93. 

(e) Notwithstanding the provisions of G.S. 97-101, the Commission may 
suspend collection or remit all or part of any civil penalty imposed under this 
section on condition that the employer or person pays the compensation due 
and complies with G.S. 97-93. (1929, c. 120, s. 68; 1945, c. 766; 1963, c. 499; 
1973, ¢. 1291.8. 13; 1985,,¢c. 119, s. 4: 1985 (Reg, Sess.,.1986), c, 102724 oe: 
1987, c. 729, s. 17; 1993, c. 539, s. 681; 1994, Ex. Sess., c. 24, s. 14(c); 1993 (Reg. 
Sess.,/1994), c. 679, s. 8.1; 1997-353, s. 2;:1998-215,.s. 115.) 


Balance,” see 73 N.C.L. Rev. 2502 (1995). 
For 1997 legislative survey, see 20 Campbell 
L. Rev. 487. 


Legal Periodicals. — For survey, “The 
North Carolina Workers’ Compensation Act of 
1994: A Step in the Direction of Restoring 


CASE NOTES 


This Section Does Not Grant the Court Claims Against Noncompliant Employ- 


Jurisdiction Absent Proof of Noncompli- 
ance. — A claim in which the plaintiff/em- 
ployee alleges only that he sustained injuries 
due to defendant employer’s negligence while 
he was performing duties within the course and 
scope of his employment is within the exclusive 
jurisdiction of the Industrial Commission and 
cannot be heard by the court without further 
evidence that the employer refuses to accept 
the provisions of this Act. Reece v. Forga, 138 
N.C. App. 703, 531 S.E.2d 881, 2000 N.C. App. 
LEXIS 790 (2000). 


ers. — While this section arguably permits a 
plaintiff to bring a claim at law, the Industrial 
Commission is not precluded from hearing 
claims against noncompliant employers. Seigel 
v. Patel, 132 N°C."App. 783, 513° Sike2de602 
(1999). 

The Industrial Commission properly as- 
sessed a fine of $50.00 per day where it 
determined that defendant employer had failed 
to procure necessary insurance for its North 
Carolina operations, and thus was in violation 
of this section. Harrison v. Tobacco Transp., 
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Inc., 189 N.C. App. 561, 533 S.E.2d 871, 2000 
N.C. App. LEXIS 996 (2000), cert. denied, 353 
N.C. 263, 546 S.E.2d 96 (2000). 

Imposition of Fine Mandatory. — Imposi- 
tion of administrative penalty against em- 
ployer that failed to obtain workers’ compensa- 
tion insurance or _ self-insurance was 
mandatory under G.S. 97-94(b), and the term 
“neglect to” secure insurance was construed to 
mean the same thing as “fails to secure” the 
necessary workers’ compensation insurance; 
imposition of a penalty against a corporate 
officer of the employer who could have obtained 
the compliance for the employer pursuant to 
G.S. 97-93 was not mandatory but the penalty 


ART. 1. WORKERS’ COMPENSATION ACT 


§97-95 


was affirmed. Johnson v. Herbie’s Place, 157 
N.C. App. 168, 579 S.E.2d 110, 2003 N.C. App. 
LEXIS 640 (2003), cert. denied, 357 N.C. 460, 
585 S.E.2d 760 (2003). 

Applied in Zocco v. United States, Dep’t of 
Army, 791 F. Supp. 595 (E.D.N.C. 1992); Rivera 
vi Trapp, 185 °N.C. App: 296) 519 Si. 2d777 
(1999). 

Cited in Roberts v. City Ice & Coal Co., 210 
N.C. 17, 185 S.E. 438 (1936); Smith v. Liberty 
Mite ins. Co. 409 Kh supp, 12tie eM N.C; 
1976); Poe v. Atlas-Soundelier/American Trad- 
ing & Prod. Corp., 182 N.C. App. 472, 512 
Sih (60 (1.999): 


§ 97-95. Actions against employers failing to effect insur- 
ance or qualify as self-insurer. 


As to every employer subject to the provisions of this Article who shall fail or 
neglect to keep in effect a policy of insurance against compensation liability 
arising hereunder with some insurance carrier as provided in G.S. 97-93, or 
who shall fail to qualify as a self-insurer as provided in the Article, in addition 
to other penalties provided by this Article, such employer shall be hable in a 
civil action which may be instituted by the claimant for all such compensation 
as may be awarded by the Industrial Commission in a proceeding properly 
instituted before said Commission, and such action may be brought by the 
claimant in the county of his residence or in any county in which the defendant 
has any property in this State; and in said civil action, ancillary remedies 
provided by law in civil actions of attachment, receivership, and other 
appropriate ancillary remedies shall be available to plaintiff therein. Said 
action may be instituted before the award shall be made by the Industrial 
Commission in such case for the purpose of preventing the defendant from 
disposing of or removing from the State of North Carolina for the purpose of 
defeating the payment of compensation any property which the defendant may 
own in this State. In said action, after being instituted, the court may, after 
proper amendment to the pleadings therein, permit the recovery of a judgment 
against the defendant for the amount of compensation duly awarded by the 
North Carolina Industrial Commission and subject any property seized in said 
action for payment of the judgment so awarded. The institution of said action 
shall in no wise interfere with the jurisdiction of said Industrial Commission 
in hearing and determining the claim for compensation in full accord with the 
provisions of this Article. Nothing in this section shall be construed to limit or 
abridge the rights of an employee as provided in subsection (b) of G.S. 97-94. 
(1941) c.352.) 


CASE NOTES 


Section Held Valid. — This section was 
held valid as applied to a claim arising and an 
award made before its passage. Byrd _ v. 
Johnson, 220 N.C. 184, 16 S.E.2d 843 (1941). 

Construction with § 1-440.2. — This sec- 
tion provides a further action in which attach- 
ment may be had, and which must be read in 
pari materia with G.S. 1-440.2. Nelson v. 
Hayes, 116 N.C. App. 632, 448 S.E.2d 848, cert. 
denied, 338 N.C. 519, 452 S.E.2d 814 (1994). 

An employer must pay benefits to its 


employees, whether the employer has the nec- 
essary insurance, is self-insured, or has no 
insurance at all. Ryles v. Durham Co. Hosp. 
Corp., 107 N.C. App. 455, 420 S.E.2d 487, cert. 
denied, 333 N.C. 169, 424 S.H.2d 406 (1992). 

Employer’s lack of workers’ compensa- 
tion insurance does not bar an employee’s 
remedy through workers’ compensation. Ryles 
vy. Durham Co. Hosp. Corp., 107 N.C. App. 455, 
420 S.E.2d 487, cert. denied, 333 N.C. 169, 424 
S.E.2d 406 (1992). 
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This section affects procedure only and 
does not disturb any vested rights. It must be 
construed prospectively and not retrospec- 
tively. Byrd v. Johnson, 220 N.C. 184, 16 S.E.2d 
843 (1941). 

Attachment. — The provisions of this sec- 
tion, in force from its ratification on March 15, 
1941, were available to claimants who insti- 
tuted a civil action alleging that the Industrial 
Commission had awarded them compensation 
in a stipulated sum on March 24, 1941, that 
defendant employer had failed and neglected to 
keep in effect a policy of compensation insur- 
ance and had failed to qualify as a self-insurer, 
and that defendant was disposing of and re- 
moving all his property from the State, and 
praying that a warrant of attachment issue 
against defendant’s property. The warrant of 
attachment was issued, and defendant’s excep- 
tion to the refusal of the court to vacate it was 
held without merit. Byrd v. Johnson, 220 N.C. 
184, 16 S.E.2d 843 (1941). 

This section merely provides an avenue to 
allow for attachment where an employer (1) is 
uninsured or fails to qualify as a self-insurer, 
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and (2) owns property in the State susceptible 
to disposal or removal; as such, plaintiff’s affi- 
davit must meet one of the grounds for attach- 
ment listed in G.S. 1-440.2 and 1-440.11. Nel- 
son v. Hayes, 116 N.C. App. 632, 448 S.E.2d 
848, cert. denied, 338 N.C. 519, 452 S.E.2d 814 
(1994). 

The rights of a plaintiff in an action 
under this section are the same as those of 
any other plaintiff in a civil action. Nelson v. 
Hayes, 116 N.C. App. 632, 448 S.E.2d 848, cert. 
denied, 338 N.C. 519, 452 S.E.2d 814 (1994). 

The opinion and award issued by the 
Industrial Commission did not violate a 
stay order issued by a federal court, where the 
stay order was issued with regard to the em- 
ployer’s insolvent workers’ compensation insur- 
ance carrier, but the only issues determined by 
the Commission related to the employee’s claim 
for benefits from his employer, which is re- 
quired to pay benefits when so ordered whether 
or not it has insurance. Tucker v. Workable Co., 
129 N.C. App. 695, 501 S.E.2d 360 (1998). 

Cited in Zocco v. United States, Dep’t of 
Army, 791 F. Supp. 595 (E.D.N.C. 1992). 


§ 97-96: Repealed by Session Laws 1997-362, s. 7. 


§ 97-97. Insurance policies must contain clause that no- 
tice to employer is notice to insurer, etc. 


All policies insuring the payment of compensation under this Article must 
contain a clause to the effect that, as between the employer and the insurer the 
notice to or acknowledgment of the occurrence of the injury on the part of the 
insured employer shall be deemed notice or knowledge as the case may be, on 
the part of the insurer; that jurisdiction of the insured for the purposes of this 
Article shall be jurisdiction of the insurer, that the insurer shall in all things 
be bound by and subject to the awards, judgments, or decrees rendered against 
such insured employer, and that insolvency or bankruptcy of the employer 
and/or discharge therein shall not relieve the insurer from the payment of 
compensation for disability or death sustained by an employee during the life 
of such policy or contract. (1929, c. 120, s. 70.) 


Legal Periodicals. — For article, “North 
Carolina Construction Law Survey II,” see 22 
Wake Forest L. Rev. 481 (1987). 


CASE NOTES 


Applied in Collins v. Garber, 72 N.C. App. 
652, 325 S.E.2d 21 (1985). 


§ 97-98. Policy must contain agreement promptly to pay 
benefits; continuance of obligation of insurer 
in event of default. 


_ No policy of insurance against liability arising under this Article shall be 
issued unless it contains the agreement of the insurer that it will promptly pay 
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to the person entitled to same all benefits conferred by this Article, and all 
installments of the compensation that may be awarded or agreed upon, and 
that the obligation shall not be affected by any default of the insured after the 
injury or by any default in giving notice required by such policy or otherwise. 
Such agreement shall be construed to be a direct promise by the insurer to the 
person entitled to compensation enforceable in his name. (1929, c. 120, s. 71.) 


Cross References. — As to cancellation of 
policies, see note to G.S. 97-93. As to The Stock 


Workers’ Compensation Security Fund, see 
(Cre MONE 


CASE NOTES 


Under this section, an employee has the 
right to enforce the insurance contract 
made for his benefit. Hartsell v. Thermoid Co., 
249 NGi527, 107'S.E.2d 115 (1959). 

Ambiguous provisions must be resolved 
against the carrier. Kenan v. Duplin Motor 
Co., 203 N.C. 108, 164 S.E. 729 (1932). See 
Williams v. Ornamental Stone Co., 232 N.C. 88, 
59 $.E.2d 193 (1950). 

Carrier Held Estopped to Deny Exist- 
ence of Employment Relationship. — 
Where defendant carrier, at the request of 
employer, attached a rider to its policy covering 
“S, logging contractor,” it was estopped to deny 
that plaintiff, who was working for S, was an 
employee of defendant. Greenway v. Riverside 
Mfg. Co., 206 N.C. 599, 175 S.B. 112 (1934). 

Employee Paid in Part by State. — 
Claimant was paid for janitorial work partly by 
the local board of education and partly by the 
State School Commission. He was injured while 
doing extra, after-hours work solely for and at 
the expense of the board. A stipulation in the 
insurance contract with the board reduced the 
carrier’s liability where part of the employee’s 
wage was paid by the State. This clause was 
held inapplicable to the instant case, since pay 
for the job in which he was injured was not 
shared by the State, even though the award 
was figured on the basis of his regular weekly 
wage which the State did share. Casey v. Board 
of Educ., 219 N.C. 739, 14 S.E.2d 853 (1941). 
See also, Callihan v. Board of Educ., 222 N.C. 
381, 23 S.E.2d 297 (1942), in which a somewhat 
similar liability-limiting indorsement on an in- 
surance policy was held not applicable to re- 
lieve the carrier where a teacher of vocational 
education was paid in part with funds supplied 
by the State. 

Policy Covering “Operations Conducted 
from” Main Place of Business. — Where a 
policy covered a Charlotte employer, inter alia, 
on “operations . . . conducted . . . from” its 
main place of business, it was proper for the 
Commission to find that an employee going 
daily to lay tile nearby in South Carolina, who 
was expected to report back at headquarters 
each evening and was killed in North Carolina 
on such return journey, was within the policy, 


even though the tile company had a policy in 
another company covering its operations in 
South Carolina and the North Carolina carrier 
did not receive any premium for the South 
Carolina job. Mion v. Atlantic Marble & Tile 
Com 2071 N.C 745,99. H2d.501,01 940) 

Injury at Quarry 40 Miles from Employ- 
er’s Main Plant. — A policy designated the 
operations of the insured as “concrete products 
mfg. — shop or yard work only,” and gave as the 
location the address of the main plant of the 
insured. The policy covered injuries sustained 
by reason of the business operations, which 
were stated to include “all operations neces- 
sary, incident or appurtenant thereto .. . 
whether such operations are conducted at the 
work places defined . . . or elsewhere.” The 
policy further provided that no other business 
operations were covered. An injury received at 
defendant’s quarry, 40 miles from the main 
plant, was held to be covered by this policy; it 
was “one of the work places of the company.” 
Williams v. Ornamental Stone Co., 232 N.C. 88, 
59 S.E.2d 193 (1950). 

Quarrying Operations Carried on in 
Connection with Trucking Business. — De- 
fendant carrier’s policy covered defendant 
trucker’s employees, including specifically 
blacksmiths, and service away from the busi- 
ness headquarters. The employer not only 
hauled stone for others but, without disclosure 
to the carrier, operated a quarry from which he 
sold and delivered stone. Deceased employee, a 
blacksmith, worked at the quarry only, but 
repaired some shovels and other tools used in 
connection with the trucking as well as the 
quarry machinery. He was on the general pay- 
roll. The policy provided for adjustment of the 
premiums on a payroll check-over made at the 
end of the policy period. It was held that the 
Commission’s findings that the quarrying oper- 
ations were carried on in connection with the 
trucking business and that the employee was 
covered by the policy were supported by com- 
petent evidence and were binding on the court. 
An award against the carrier was upheld. 
Miller v. Caudle, 220 N.C. 308, 17 S.E.2d 487 
(1941). 

Truck Driver Engaged in Unloading 
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Logs. — It was found that defendant motor 
company did log hauling as an incident to its 
regular business. A policy in terms covering 
injuries to drivers was held to cover plaintiff, a 
regularly employed truck driver, who was en- 
gaged in unloading logs for the motor company. 
The carrier had contended that injuries in this 
type of work were outside the policy. Kenan v. 
Duplin Motor Co., 203 N.C. 108, 164 S.E. 729 
(1932). 

Notice of Cancellation of Policy. — 
Where policy provided for 10 days’ notice of 
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cancellation, and plaintiff was injured within 
10 days from the day the employer received 
notice of cancellation but more than 10 days 
after such notice was mailed, the carrier was 
lable, as the 10 days date from the time of 
receipt of the notice. Pettit v. Wood-Owen 
Trailer Co., 214 N.C. 335, 199 S.E. 279 (1938). 

Cited in North Carolina Chiropractic Ass’n v. 
Aetna Cas. & Sur. Co., 89 N.C. App. 1, 365 
S.E.2d 312 (1988); Smith v. Richardson Sports 
Ltd. Partners, 168 N.C. App. 410, 608 S.E.2d 
342, 2005 N.C. App. LEXIS 348 (2005). 


§ 97-99. Law written into each insurance policy; form of 
policy to be approved by Commissioner of 
Insurance; single catastrophe hazards. 


(a) Every policy for the insurance of the compensation in this Article, or 
against liability therefor, shall be deemed to be made subject to the provisions 
of this Article. No corporation, association or organization shall enter into any 
such policy of insurance unless its form has been approved by the Commis- 
sioner of Insurance. 

(b) This Article shall not apply to policies of insurance against loss from 
explosion of boilers or flywheels or other similar single catastrophe hazards: 
Provided, that nothing in this Article relieves an employer from liability for 
injury or death of an employee as a result of such an explosion or catastrophe. 
(1929, c. 120, s. 72; 1943, c. 170; 1945, c. 381, s. 1; 1959, c. 863, s. 5; 1967, c. 
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Cross References. — As to prohibition 
against certain workers’ compensation insur- 
ance policy cancellations, see G.S. 58-36-105. 


As to notice of nonrenewal, premium rate in- 
crease, or change in workers’ compensation 
insurance coverage, see G.S. 58-36-110. 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided prior to the 2001 amendment to this 
section, which deleted language relating to can- 
cellation and notice thereof. See now G.S. 58- 
36-105, 58-36-110. 

Purpose of Notice. — The statutory re- 
quirement of 30 days’ notice of intent to cancel 
was intended to assure an employer sufficient 
opportunity to procure other insurance. Moore 
v. Adams Elec. Co., 264 N.C. 667, 142 S.E.2d 
659 (1965). 

This section applies to all workers’ com- 
pensation insurance. Moore v. Adams Elec. 
Co., 264 N.C. 667, 142 S.E.2d 659 (1965). 

There is no requirement that the notice 
of intent to cancel due to nonpayment of 
premium be sent by registered or certified 
mail. Wilson v. Claude J. Welch Bldrs. Corp., 
115 N.C. App. 384, 444 S.E.2d 628 (1994). 

Evidence of Receipt of Notice. — In dis- 
pute between insurance companies where there 
was evidence that one insurer sent employer, 
by certified mail, a properly addressed, postage 
pre-paid notice of its intent to cancel the work- 
ers’ compensation insurance policy, however, 


there was no evidence that employer’s agent, 
his secretary whose duties included handling 
the mail, did not receive the letter, the infer- 
ence created by the establishment of the prima 
facie case, that the letter was received, was not 
rebutted. Wilson v. Claude J. Welch Bldrs. 
Corp., 115 N.C. App. 384, 444 S.E.2d 628 
(1994). 

All relevant provisions of the Workers’ 
Compensation Act become a part of each 
policy of insurance procured pursuant to the 
act. Hartsell v. Thermoid Co., 249 N.C. 527, 107 
S.E.2d 115 (1959). 

Whether such insurance is evidenced by 
binder or by policy. See Moore v. Adams Elec. 
Co., 264 N.C. 667, 142 S.E.2d 659 (1965). 

A valid binder for workers’ compensa- 
tion insurance cannot be terminated ex- 
cept by giving 30 days’ notice to the insured 
as required by this section for cancellation of a 
formal policy. Wiles v. Mullinax, 270 N.C. 661, 
155 S.E.2d 246 (1967). 

Insurer is not obligated to notify in- 
sured of date specified in contract for 
termination. But where termination results 
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from insurer’s affirmative action, he must give 
notice of the date when cancellation will be- 
come effective. Moore v. Adams Elec. Co., 264 
N.C. 667, 142 S.E.2d 659 (1965). 

Applied in Moore v. Adams Elec. Co., 259 
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tractors, 32 N.C. App. 488, 232 S.E.2d 454 
(1977); Graves v. ABC Roofing Co., 55 N.C. App. 
252, 284 S.E.2d 718 (1981); North Carolina 
Chiropractic Ass’n v. Aetna Cas. & Sur. Co., 89 
N.C. App: 1, 365 S.E.2d 3121988); Plummer v. 


N.C. 735, 131 S.E.2d 356 (1963). 
Cited in Wiles v. Mullinax, 275 N.C. 473, 168 
S.E.2d 366 (1969); Spivey v. Oakley’s Gen. Con- 


Kearney, 108 N.C. App. 310, 423 S.E.2d 526 
(1992). 


§ 97-100. Rates for insurance; carrier to make reports for 
determination of solvency; tax upon premium; 
wrongful or fraudulent representation of car- 
rier punishable as misdemeanor; notices. 


(a) The rates charged by all carriers of insurance, including the parties to 
any mutual insurance association writing insurance against the liability for 
compensation under this Article, shall be fair, reasonable, and adequate. 

(b) Each insurance carrier shall report to the Commissioner of Insurance, in 
accordance with rules adopted by the Commissioner of Insurance, for the 
purpose of determining the solvency of the carrier and the adequacy of its 
rates; for this purpose the Commissioner of Insurance may inspect the books 
and records of any insurance carrier, and examine its agents, officers, and 
directors under oath. 

(c) Every insurer under this Article, every employer carrying its own risk 
under G.S. 97-93, and every group of employers that has pooled the employers’ 
liabilities under G.S. 97-93 is subject to the premiums tax levied in Article 8B 
of Chapter 105 of the General Statutes. 

(d) through (f). Repealed by Session Laws 1995, c. 360, s. 1. 

(g) Any person who acts or assumes to act as agent for any insurance carrier 
whose authority to do business in this State has been suspended, while the 
suspension remains in force, who neglects or refuses to comply with any of the 
provisions of this section, or who willfully makes a false or fraudulent 
statement of the business or condition of any insurance carrier, is guilty ofa 
Class 2 misdemeanor. 

(h) Whenever by this Article, or the terms of any policy contract, any officer 
is required to give any notice to an insurance carrier, the notice may be given 
by delivery, or by mailing by registered letter properly addressed and stamped, 
to the principal office or general agent of the insurance carrier within this 
State, or to its home office, or to the secretary, general agent, or chief officer of 
the carrier in the United States, or to the Commissioner of Insurance. 

(i) through (k). Repealed by Session Laws 1995, c. 360, s. Te( 1929) ce 1208s: 
721931, 6.074) 6. 13) 1947, c. 574; 1961, c. 33, 8. 13, 1977, c. 828, s. 7; 1985, 
c. 119, s. 2; 1985 (Reg. Sess., 1986), c. 928, s. 13; 1989, c. G4) Se L903 Gana 
s. 682; 1994, Ex. Sess., c. 24, s. 14(c); 1995, c. 360, s. 1(h).) 


Cross References. — As to the North Caro- 
lina Rate Bureau, see G.S. 58-36-1 et seq. As to 


the regulation of insurance rates, see G.S. 58- 
40-1 et seq. 


CASE NOTES 


Clause Stating That Policy Is Subject to 
Rates Promulgated by Insurance Commis- 
sioner. — Where a clause in an insurance 
policy stated that the policy was subject to the 
rates promulgated by the Insurance Commis- 
sioner, such clause would be enforced. Travel- 


ers’ Ins. Co. v. Murdock, 208 N.C. 223, 179 S.E. 
886 (1935). 

Money Received Under Subsection (j).— 
For case decided prior to the 1961 amendment, 
which added the last sentence to subsection (J), 
see North Carolina Indus. Comm’n v. O’Berry, 
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197 NO2595, 1505S 4401929" ex rel. Attorney Gen., 19 N.C. App. 263, 198 
Applied in State ex rel. Commissioner of S.E.2d 575 (1973); State ex rel. Commissioner 
Ins. v. Compensation Rating & Inspection Bu- of Ins. v. North Carolina Rate Bureau, 40 N.C. 
reau, 30 N.C. App. 332, 226 S.H.2d 822 (1976). App. 85, 252 S.E.2d 811 (1979). 
Cited in State ex rel. Comm’r of Ins. v. State 


§ 97-101. Collection of fines and penalties. 


The Industrial Commission shall have the power by civil action brought in 
its own name to enforce the collection of any fines or penalties provided by this 
Article, and fines or penalties collected by the Commission shall become a part 
of the maintenance fund referred to in subsection (j) of G.S. 97-100. (1931, c. 
Paice Xv el) 


Editor’s Note. — Section 97-100(j), referred 
to in this section, was repealed by Session Laws 
OO TC ROO cms 


CASE NOTES 


Cited in McCorkle v. Aeroglide Corp., 115 McLeod, 116 N.C. App. 82, 446 S.E.2d 879 
N.C. App. 651, 446 S.E.2d 145 (1994); Canadyv. (1994). 


§ 97-101.1. Commission may issue writs of habeas corpus. 


The Industrial Commission may issue a writ of habeas corpus ad testifican- 
dum under Article 8 of Chapter 17 of the General Statutes although it is not a 
court of record. (1998-217, s. 31.1(a).) 

CASE NOTES 


Cited in Jane Doe 1 v. Swannanoa Valley 
Youth Dev. Ctr., 163 N.C. App. 136, 592 S.E.2d 
715, 2004 N.C. App. LEXIS 299 (2004). 


ARTICLE 2. 


Compensation Rating and Inspection Bureau. 


§§ 97-102 through 97-104.6: Repealed by Session Laws 1977, c. 828, s. 
8, as amended by Session Laws 1979, c. 824, s. 8. 


Cross References. — As to the North Caro- the regulation of insurance rates, see G.S. 58- 
lina Rate Bureau, see G.S. 58-36-1 et seq. As to 40-1 et seq. 


ARTICLE 3. 
Security Funds. 


$$ 97-105 through 97-122: Repealed by Session Laws 1991 (Regular 
Session, 1992), c. 802, s. 12, as amended by Session Laws 1991 
(Regular Session, 1992), c. 1030, s. 51.3. 


388 


So7-128 ART. 4. SELF-INSURANCE SECURITY ASSOC. §97-130 


Cross References. — As to disposition of see G.S. 58-48-105 
funds in the Stock Workers’ Compensation Se- 


curity Fund and the Mutual Workers’ Compen- 


sation Security Fund, 
through 58-48-130. 


8§ 97-123 through 97-129: Reserved for future codification purposes. 


ARTICLE 4. 


North Carolina Self-Insurance Security Association. 


§ 97-130. Definitions. 


As used in this Article: 

(1) “Association” means the North Carolina Self-Insurance Security Asso- 
ciation established by G.S. 97-131. 

(1a) “Association Aggregate Security System” means the security system 
established by the Association under G.S. 97-133 whereby individual 
self-insurers collectively secure their aggregate self-insured workers’ 
compensation liabilities through the North Carolina Self-Insurance 
Security Association. 

(2) “Board” means the Board of Directors of the Association established by 
G.S. 97-132. 

(3) “Commissioner” means the North Carolina Commissioner of Insur- 
ance. 

(4) “Covered claim” means an unpaid claim against an insolvent individ- 
ual self-insurer or group self-insurer that relates to an injury that 
occurs while the individual self-insurer or group self-insurer is a 
member of the Association and that is compensable under this 
Chapter. 

(5) “Fund” means the North Carolina Self-Insurance 
established by G.S. 97-133. 

(5a) “Group” or “Group self-insurer” means a group self-insurer licensed 
by the Commissioner under Part 1, Article 47 of Chapter 58 of the 
General Statutes. 

(5b) “Individual self-insurer” means an individual employer licensed by 
the Commissioner under Article 5 of this Chapter. 

(6) “Member self-insurer” or “member” means an individual self-insurer 
or group self-insurer that is required to be a member of the Associa- 
tion under this Article or Part 1, Article 47 of Chapter 58 of the 
General Statutes. 

(7) “Plan” means the Plan of Operation authorized by G.S. 97-134. 

(8) Repealed by Session Laws 2005-400, s. 1.2, effective January 1, 2006. 

(9) “Servicing facility” means those persons delegated by the Board and 
approved by the Commissioner to settle or compromise claims and to 
expend Fund assets to pay claims. (1985 (Reg. Sess., 1986), c. 1013, s. 
1; 1987, c. 528, s. 1; 1997-362, s. 8; 2005-400, s. 12) 


Security Fund 


subdivision (6) which read: “‘Member self-in- 
surer’ or ‘member’ means a self-insurer which 


Effect of Amendments. — Session Laws 
2005-400, s. 1.2, effective January 1, 2006, 


substituted “Security” for “Guaranty” in the 
section heading and in subdivisions (1) and (5); 
added subdivisions (1a), (5a), (5b) and (9); in- 
serted “individual self-insurer or group” preced- 
ing “self-insurer” in subdivision (4); rewrote 


is authorized by the Commissioner to self- 
insure pursuant to G.S. 97-93 and G.S. 97-94”; 
and deleted former subdivision (8), which re- 
lated to the definition of “Self-insurer.” 
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§ 97-131. Creation. 


(a) There is created a nonprofit unincorporated legal entity to be known as 
the North Carolina Self-Insurance Security Association. The Association is to 
provide mechanisms for the payment of covered claims against member 
self-insurers, to avoid excessive delay in payment of covered claims, to avoid 
financial loss to claimants because of the insolvency of a member self-insurer, 
to assist the Commissioner in the detection of self-insurer insolvencies, to fund 
the Association Aggregate Security System, and to capitalize the Fund to 
ensure the availability of financial resources to pay covered claims and to fund 
the activities of the Association. 

(b) All individual self-insurers and group self-insurers shall be and remain 
members of the Association as a condition of being licensed to self-insure in 
this State. The Association shall perform its functions under a Plan of 
Operation established or amended, or both, by the Board and approved by the 
Commissioner, and shall exercise its powers through the Board. 

(1) An individual self-insurer or a group self-insurer shall be deemed to be 
a member of the Association for purposes of another member’s 
insolvency, as defined in G.S. 97-135, when: 

a. The individual self-insurer or group self-insurer is a member of the 
Association when an insolvency occurs, or 

b. The individual self-insurer or group self-insurer has been a mem- 
ber of the Association at some point in time during the 12-month 
period immediately preceding the insolvency in question. 

(2) An individual self-insurer or a group self-insurer shall be deemed to be 
a member of the Association for purposes of its own insolvency if it is 
a member when the compensable injury occurs. 

(3) In determining the membership of the Association for the purposes of 
subdivisions (1) and (2) of this subsection for any date after the 
effective date of this Article, no individual self-insurer or eroup 
self-insurer may be deemed to be a member of the Association on any 
date after the effective date of this Article, unless that employer is on 
that date licensed as an individual self-insurer by the Commissioner 
under Article 5 of this Chapter or a group of employers is at that time 
licensed as a group self-insurer by the Commissioner under Article 47 
of Chapter 58 of the General Statutes. (1985 (Reg. Sess., LOSGyac: 
TOUS sol, 193 (1c 029 8.2 1907-620. 9: 2005-400, s. 2.) 


Effect of Amendments. — Session Laws 
2005-400, s. 2, effective January 1, 2006, re- 
wrote this section. 


CASE NOTES 


Cited in Stamey v. North Carolina Self- 
Insurance Guar. Ass’n, 131 N.C. App. 662, 507 
S.E.2d 596 (1998). 


§ 97-132. Board of directors. 


The Board shall consist of not less than nine directors serving terms as 
established in the Plan. The directors shall be selected by the members of the 
Association, subject to the approval of the Commissioner, and shall serve for 
three-year terms and until a successor is elected and qualified. There is no 
limitation on the number of terms a director may serve. In approving selections 
to the Board, the Commissioner shall consider, among other things, whether 
individual self-insurers and group self-insurers are fairly represented. Direc- 
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tors may be reimbursed from the assets of the Association for expenses 
incurred by them as directors. (1985 (Reg. Sess., 1986), c. 1Omsecy. els ec: 
528, s. 3; 2005-400, s. 3.) 


Effect of Amendments. — Session Laws 
2005-400, s. 3, effective January 1, 2006, re- 
wrote this section. 


§ 97-133. Powers and duties of the Association. 


(a) The Association shall: 
(1) Repealed by Session Laws 1999-219, s. 7.2. effective June 25, 1999. 
(1a) Administer a fund, to be known as the North Carolina Self-Insurance 

Security Fund, which shall receive the assets of the North Carolina 

Self-Insurance Guaranty Fund previously established under subdivi- 

sion (2) of this subsection, the assessments required by subdivisions 

(2a) and (3a) of this subsection and any other sums received by the 

Association. In its discretion, the Board may determine that the 

assets of the Fund should be segregated or that a separate accounting 

shall be made in order to identify that portion of the Fund which 
represents assessments paid by individual self-insurers and that 
portion of the Fund which represents assessments paid by group 
self-insurers. If the Board segregates the Fund in this manner, the 

Association shall thereafter pay covered claims against individual 

member self-insurers from that portion of the Fund that represents 

assessments against individual self-insurers and shall thereafter pay 
covered claims against group member self-insurers from that portion 
of the Fund that represents assessments against group self-insurers. 

The costs of administering the Association shall be borne by the Fund. 

The Association is authorized to secure insurance, primary excess 

insurance, reinsurance, bonds, other insurance, financial guarantees 

and related financial instruments to effectuate the purposes of the 

Association. The Board will invest the Fund assets pursuant to an 

investment policy adopted by the Board and reviewed and approved 

annually by the Department of the State Treasurer. The earnings 
from investment of Fund assets shall be placed in or credited to the 

Fund. 

(2) Repealed by Session Laws 2005-400, s. A, effective January 1, 2006. 
(2a) Establish, operate, and maintain the Association Aggregate Security 

System as defined in G.S. 97-130 and G.S. 97-165 as follows: 

a. The Association shall annually prepare and submit to the Commis- 
sioner a written plan to provide an Association Aggregate Secu- 
rity System through a combination of cash on deposit in the Fund, 
securities, surety bonds, irrevocable letters of credit, insurance or 
other financial instruments or guarantees owned or entered into 
by the Association and acceptable to the Commissioner. The 
written plan shall include, but not be limited to, (i) a description 
of the institutions that will issue or guarantee the securities, 
surety bonds, irrevocable letters of credit, insurance or other 
financial instruments or guarantees, including, but not limited to, 
the credit rating, financial strength, and AM best rating, if 
applicable to the institutions (ii) applicable cash flow information 
and financial assumptions (iii) a description of the methodology to 
be used by the Association to assess and collect the Association 
Aggregate Security System assessments to be made pursuant to 
subdivision (3a) of this subsection and (iv) a proposed timetable 
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for the release of existing individual company deposits posted 
pursuant to G.S. 97-185(c), provided, however, that no individual 
company deposits posted pursuant to G.S. 97-185(c) shall be 
released without the written consent of the Commissioner. The 
noncash elements of the composite security may be one-year or 
multiple-year instruments. 


b. Within 90 days following the submission of the initial plan under 


sub-subdivision a. of this subdivision, the Commissioner shall 
either approve or disapprove the initial plan and shall notify the 
Association in writing. If the Commissioner does not approve or 
disapprove the initial plan within 90 days following submission, 
then the initial plan shall be deemed to be approved by the 
Commissioner. All subsequent plans shall be either approved or 
disapproved within 60 days following submission. 


. The Commissioner shall also determine the total undiscounted 


claims liability of each individual self-insurer that will partici- 
pate in the Association Aggregate Security System as well as the 
aggregate total undiscounted outstanding claims liabilities of all 
the individual self-insurers that are to participate in the Associ- 
ation Aggregate Security System and shall notify the Association 
of this determination. 


d. Upon approval by the Commissioner of the Association’s plan for 


f. 


the Association Aggregate Security System, the Association shall 
assess the individual self-insurers that participate in the Associ- 
ation Aggregate Security System pursuant to subdivision (3a) of 
this subsection. 


. If the Commissioner disapproves the plan for any year, every 


self-insurer shall deposit with the Commissioner, or continue to 
deposit, the amount required by G.S. 97-185(b3) in the manner 
prescribed by G.S. 97-185(c). 


Group self-insurers shall not participate in the Association Agegre- 


gate Security System. 


(3) Repealed by Session Laws 2005-400, s. 4, effective January 1, 2006. 
(3a) Assess members of the Association as follows: 
a. Association Aggregate Security System assessments. — The Asso- 


ciation shall assess each individual self-insurer participating in 

the Association Aggregate Security System a security system 

assessment. The amount of the security system assessment 

charged to each individual self-insurer participating in the Asso- 

ciation Aggregate Security System shall be based on the Associ- 

ation’s reasonable consideration of all of the following factors: 

1. The total amount of assessments necessary to provide aggre- 
gate security for all participating individual self-insurers. 

2. The individual self-insurer’s total workers’ compensation lia- 
bilities under the Act. 

3. The financial strength and creditworthiness of the participat- 
ing individual self-insurer. 

4. Any other relevant factors. 


b. Special assessment. — In the event that there are covered claims 


against an insolvent member or members and the assets of the 
Fund are not sufficient to pay the obligations of the Association, 
then the Association may collect a special assessment from the 
members in an amount sufficient to pay the aggregate value of 
such covered claims. Each member’s special assessment shall be 
determined by the Board and shall be based on the proportion of 
the member’s total obligations under the Act to the aggregate 
total of all members’ obligations under the Act. 
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c. Initial assessments. — An individual self-insurer that becomes a 
member and does not initially participate in the Association 
Aggregate Security System shall pay an initial assessment to the 
Association in an amount determined by the Board. A group 
self-insurer, upon receiving its initial license from the Commis- 
sioner, shall pay an initial assessment to the Association in an 
amount determined by the Board. 

d. Each member shall be notified of assessments no later than 30 
days before the assessment is due. 

e. Delinquent assessments, except as otherwise provided, shall bear 
interest at a rate to be established by the Board. 

(4) Be obligated to pay covered claims. 

(5) After paying any covered claim, be subrogated to the rights of the 
injured employee and dependents and be entitled to enforce liability 
against the self-insurer or any third party by any appropriate action 
brought in its own name or in the name of the injured employee and 
dependents. 

(6) Expend Fund assets in amounts necessary to pay all of the following: 
a. The obligations of the Association under this Article subsequent to 

an insolvency. 

b. The expenses of handling covered claims subsequent to an insol- 
vency. 

c. The cost of examinations under G.S. 97-137. 

d. The costs of implementing and operating the Association Agegre- 
gate Security System. 

e. All other expenses authorized by this Article. 

(7) Investigate claims brought against the Association and adjust, com- 
promise, settle, and pay covered claims to the extent of the Associa- 
tion’s obligation; and deny all other claims. The Association may 
review settlements to which the insolvent member was a party to 
determine the extent to which such settlements may be properly 
contested. 

(8) Notify such persons as the Commissioner directs under G.S. 97-136. 

(9) Handle claims through its directors, its employees, or through one or 
more members or other persons designated as servicing facilities. 
Designation of a servicing facility is subject to the approval of the 
Commissioner, but designation of a member as a servicing facility 
may be declined by such member. 

(10) Reimburse each servicing facility for obligations of the Association 
paid by the facility and for expenses incurred by the facility while 
handling claims on behalf of the Association. 

(11) Pay any other expenses of the Association authorized by this section. 

(12) Repealed by Session Laws 2005-400, s. A, effective January 1, 2006. 

(b) The Association may: 

(1) Employ or retain such persons, including, but not limited to, adjustors, 
brokers, accountants, attorneys, financial advisors, investment bank- 
ers, placement agents, and consultants, as the Board may determine 
are necessary to handle claims, perform other duties of, provide 
services to, and consult with the Association. 

(2) Borrow funds necessary to effect the purposes of this Article in accord 
with the Plan, including entering into standby lines of credit. 

(3) Sue or be sued. 

(4) Negotiate and become a party to such contracts as are necessary to 
carry out the purpose of this section. 

(5) Perform such other acts as are necessary or proper to effectuate the 
purpose of this section. 
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(6) Reimburse the Department of Insurance up to twenty thousand 
dollars ($20,000) for consultants retained by the Department to 
review the initial plan submitted pursuant to G.S. 97-133(a)(2a). 

(c) Repealed by Session Laws 2005-400, s. 4, effective January 1, 2006. 

(cl) The Association shall provide in its Plan that the functions of admin- 
istration and adjusting claims shall not be performed by the same entity that 
provides legal representation to the Association for claims. 

(d) Repealed by Session Laws 2005-400, s. 4, effective January 1, 2006. 
(1985 (Reg. Sess., 1986), c. 928, s. 1(a); 1985 (Rees Sess7,,.1936), co 10love 
1987, c. 528, ss. 4-10; 1989, c. 485, s. 27; 1995, c. 033, 8. 1; 1997-475, ss. 2.3, 2.4: 
1999-219, s. 7.2; 2003-115, ss. 1, 2; 2005-400, s. 4.) 


Effect of Amendments. — Session Laws 
2005-400, s. 4, effective January 1, 2006, re- 
wrote this section. 


§ 97-134. Plan of Operation. 


The Plan is as follows: 

(1) The Association shall submit to the Commissioner a Plan and any 
amendments necessary or suitable to assure the fair, reasonable, and 
equitable administration of the Association. The Plan and any amend- 
ments become effective upon approval in writing by the Commis- 
sioner. If the Association at any time fails to submit a suitable Plan or 
suitable amendment to the Plan the Commissioner shall, after notice 
and hearing, adopt such reasonable rules as are necessary or advis- 
able to effectuate this Article. The rules shall continue in force until 
modified by the Commissioner or superseded by a Plan submitted by 
the Association and approved by the Commissioner. 

(2) All member self-insurers shall comply with the Plan. 

(3) The Plan shall: 

a. Establish the procedures whereby all the powers and duties of the 
Association under G.S. 97-133 will be performed. 

b. Establish procedures for investing and managing Fund assets. 

c. Adopt a reasonable mechanism and procedure to achieve equity in 
assessing members under G.S. 97-133. 

d. Establish the amount and method of reimbursing members of the 
Board under G.S. 97-132. 

e. Establish procedures by which claims may be filed with the 
eee oe and establish acceptable forms of proof of covered 
claims. 

f. Establish regular places and times for meetings of the Board. 

. Establish procedures for records to be kept of all financial trans- 
actions of the Association, its agents, and the Board. 

. Provide that any member self-insurer aggrieved by any final action 
or decision of the Association may appeal to the Commissioner 
within 30 days after the action or decision. 

1. Establish the procedures whereby selections for the Board shall be 

submitted to the Commissioner. 

j. Contain additional provisions necessary or proper for the execution 

of the powers and duties of the Association. (1985 (Reg. Sess., 
1986)re. LOUSY sr 119875280, ae 2005-400, s. 5.) 


ee} 


Effect of Amendments. — Session Laws substituted “The rules” for “Such rules” at the 
2005-400, s. 5, effective January 1, 2006, in __ beginning of the last sentence; substituted “in- 
subdivision (1), inserted “suitable” preceding vesting and managing Fund assets” for “han- 
“Plan or suitable” in the third sentence and dling assets of the Association” in subdivision 
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(3)b.; substituted “members under G.S. 97-133” 
for “the funds required in G.S. 97-133. Consid- 
eration shall be given to adjustments for au- 
dited payroll, differential effects caused by rate 
changes, and other relevant factors” in subdivi- 


§ 97-135. Insolvency. 


ART. 4. SELF-INSURANCE SECURITY ASSOC. 


§97-137 


sion (3)c.; deleted the former second sentence in 
subdivision (3)e., which read: “A list of such 
claims shall be periodically submitted to the 
Association”; and made minor punctuation and 
stylistic changes. 


A member self-insurer shall be insolvent for the purposes of this Article 
under any of the following circumstances: 
(1) Determination of insolvency by a court of competent jurisdiction. 
(2) Institution of bankruptcy proceedings by or regarding the member 


self-insurer. 


(3) The Board determines that the member self-insurer’s total liabilities 


exceed its total assets or the member self-insurer is unable or ceases 
to pay its debts as they fall due or in the ordinary course of business. 
(4) A member self-insurer is deemed to be insolvent, bankrupt, or in 
default as defined by the terms of any security instrument created 
pursuant to the Association Aggregate Security System. (1985 (Reg. 
Sess., 1986), c. 1013, s. 1; 1987, c. 528, s. 12; 2005-400, s. 6.1.) 


Effect of Amendments. — Session Laws 
2005-400, s. 6.1, effective January 1, 2006, 
inserted “any of” preceding “the following” in 


preceding “self-insurer’s” in subdivision (3); 
added subdivision (4); and made minor stylistic 
and punctuation changes. 


the first paragraph; inserted “member” twice 


§ 97-136. Powers and duties of the Commissioner. 


(a) The Commissioner shall: 

(1) Notify the Association of the existence of an insolvent member self- 
insurer not later than 30 days after he receives notice of an insolvency 
pursuant to the standards set forth in G.S. 97-135. 

(2) Approve or disapprove the plan for an Association Aggregate Security 
System as required under G.S. 97-133(a)(2a)b. and notify the Associ- 
ation of the information required under G.S. 97-133(a)(2a)c. 

(b) The Commissioner may: 

(1) Require that the Association notify the insureds of the insolvent 
member self-insurer and any other interested parties of the insol- 
vency and of their rights under this Article. The notifications shall be 
by mail at their last known addresses, where available; but if required 
information for notification is not available, notice by publication ina 
newspaper of general circulation in this State shall be sufficient; and 

(2) Revoke the designation of any servicing facility if the Commissioner 
finds claims are being handled unsatisfactorily. (1985 (Reg. Sess., 
1986), c. 1013, s. 1; 2005-400, s. 6.2.) 


Effect of Amendments. — Session Laws 
2005-400, s. 6.2, effective January 1, 2006, 
substituted “shall” for “shall notify” in the first 
paragraph of subsection (a); inserted the subdi- 
vision (a)(1) designation; inserted “Notify” at 
the beginning of present subdivision (a)(1); 


added subdivision (a)(2); substituted “The noti- 
fications” for “Such notifications” at the begin- 
ning of the second sentence in subdivision 
(b)(1); and substituted “the Commissioner” for 
“he” in subdivision (b)(2). 


§ 97-137. Examination of the Association. 


The Association shall be subject to examination and regulation by the 
Commissioner. The Board shall submit, not later than March 30 of each year, 
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a financial report for the preceding calendar year in a form approved by the 
Commissioner. (1985 (Reg. Sess., 1986), c. TOLSASUES) 


§ 97-138. Tax exemption. 


The Association shall be exempt from payment of all fees and all taxes levied 
by this State or any of its political subdivisions, except taxes levied on real or 
personal property. (1985 (Reg. Sess., 1986), c. 928, s. 1(b).) 


§ 97-139. Immunity. 


There shall be no liability on the part of and no cause of action of any nature 
may arise against any member self-insurer, the Association, or its agents or 
employees, the Board or its individual members, or the Commissioner or his 
representatives for any acts or omissions taken by them in the performance of 
their powers and duties under this Article. The immunity established by this 
section shall not extend to willful neglect or malfeasance that would otherwise 
be actionable. (1985 (Reg. Sess., 1986), c. 1013, s. 1.) 


§ 97-140. Nonduplication of recovery. 


Any person having a covered claim that may be recovered under more than 
one insurance or self-insurance guaranty or security association or its equiv- 
alent shall seek recovery first from the association of the place or residence of 
the claimant. Any recovery under this Article shall be reduced by the amount 
of recovery from any other insurance guaranty or security association or its 
equivalent. (1985 (Reg. Sess., 1986), c. 1013, s. 1-2005-400 fsia7-) 


Effect of Amendments. — Session Laws  serted “or security” twice preceding “associa- 
2005-400, s. 7, effective January 1, 2006, in- _ tion or its equivalent.” 


§ 97-141. Stay of proceedings. 


All claims or proceedings under this Chapter to which the insolvent member 
self-insurer is a party either before the Industrial Commission or a court in 
this State and the running of all time periods against either the insolvent 
member self-insurer or the Association under this Chapter shall be stayed for 
60 days from the later of the date of notice to the Association of the insolvency 
or the date the Association is notified of a claim or proceeding under this 
Chapter in order to permit the Association to investigate, prosecute, or defend 
properly any petition, claim, or appeal under this Chapter, provided that the 
payment of weekly compensation for incapacity is made whenever time periods 
or proceedings affecting the payment of weekly compensation are stayed. (1985 
(Reg. Sess., 1986), c. 1013, s. 1; 2003-115, s. 6.) 


§ 97-142. Disposition of assets upon dissolution. 


In the event of dissolution of the Association, all assets remaining after 
provision for satisfaction of all outstanding claims shall be distributed to the 
State Treasurer for establishment of a reserve to satisfy potential claims 
against the Association and, all such claims being satisfied, for inclusion in the 
general fund of the State. (1985 (Reg. Sess., 1986), c. 1013, s. 1.) 
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§ 97-143. Use of deposits made by insolvent member self- 
insurers. 


After the Commissioner has notified the Association, under G.S. 97-136(a), 
that a member is insolvent, the Commissioner shall assign and deliver to the 
Association, and the Association is authorized to expend any deposit made by 
the insolvent member under G.S. 58-47-90 or G.S. 97-185, to the extent the 
deposit is needed by the Association to pay covered claims against the insolvent 
member as required by this Article, and to the extent the deposit is needed to 
pay expenses of the Association relating to covered claims against the insolvent 
member. For insolvent individual member self-insurers that participate in the 
Association Aggregate Security System, the Association is authorized to 
pursue recovery under every instrument, contract, and form of security 
comprising the composite security. The Association shall account to the 
Commissioner and the insolvent member or its successor for all deposits 
received from the Commissioner under this section. (1991, c. 644, s. 25; 
1997-362, s. 6; 2005-400, s. 8.) 


Effect of Amendments. — Session Laws _ stituted “any deposit” for “the deposit” in the 
2005-400, s. 8, effective January 1, 2006, sub- first sentence; and added the second sentence. 


§§ 97-144 through 97-164: Reserved for future codification purposes. 


ARTICLE 5. 
Individual Employers. 


§ 97-165. Definitions. 


As used in this Article: 

(1) “Act” means the Workers’ Compensation Act established in Article 1 of 
this Chapter. 

(1a) “Affiliate of” or “person affiliated with” a specific person means a 
person that indirectly through one or more intermediaries or directly 
controls, is controlled by, or is under common control with the person 
specified. 

(1b) “Association Aggregate Security System” means the security system 
established pursuant to G.S. 97-133 whereby individual self-insurers 
collectively secure their aggregate self-insured workers’ compensation 
liabilities under the Act through the North Carolina Self-Insurance 
Security Association. 

(2) “Certified audit” means an audit on which a certified public accountant 
expresses his or her professional opinion that the accompanying 
statements fairly present the financial position of the self-insurer or 
the guarantor, in conformity with accounting principles generally 
accepted in the United States. 

(3) “Certified public accountant” or “CPA” means a CPA who is in good 
standing with the American Institute of Certified Public Accountants 
and in all states in which the CPA is licensed to practice. A CPA shall 
be recognized as independent as long as the CPA conforms to the 
standards of the profession, as contained in the Code of Professional 
Ethics of the American Institute of Certified Public Accountants and 
Rules and Regulations and Code of Ethics and Rules of Professional 
Conduct of the North Carolina State Board of Certified Public 
Accountant Examiners, or similar code. The Commissioner may hold 
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a hearing to determine whether a CPA is independent and, consider- 
ing the evidence presented, may rule that the CPA is not independent 
for purposes of expressing an opinion on the GAAP financial state- 
ment and require the self-insurer or the guarantor to replace the CPA 
with another whose relationship with the self-insurer or the guaran- 
tor is independent within the meaning of this definition. 

(4) “Commissioner” means the Commissioner of Insurance. 

(4a) “Control”, “controlling”, “controlled by”, and “under common control 
with” mean the direct or indirect possession of the power to direct or 
cause the direction of the management and policies of a person 
through ownership of or through proxies for voting of greater than 
fifty percent (50%) of the voting securities, or in the case of a 
not-for-profit entity, the power to direct or cause the direction of the 
management and policies of the entity. 

(5) “Corporate surety” means an insurance company authorized by the 
Commissioner to write surety business in this State. 

(6) “GAAP financial statement” means a financial statement as defined by 
accounting principles generally accepted in the United States. 

(6a) “Guarantor” means a person within the same holding company 
system who controls the applicant, whose financial statement is used 
by the applicant to become a self-insurer under the Act, and who has 
guaranteed the payment of the self-insurer’s liability under the Act. 

(7) “Hazardous financial condition” means that, based on its present or 
reasonably anticipated financial condition, a self-insurer or guarantor 
is insolvent or, although not yet financially impaired or insolvent, is 
unlikely to be able to meet its obligations with respect to known 
claims and reasonably anticipated claims or to pay other obligations 
in the normal course of business. 

(7a) “Holding company system” means an entity comprising two or more 
affiliated persons. 

(8) “Management” means those persons who are authorized to direct or 
control the operations of a self-insurer. 

(8a) “Person” means an individual, corporation, partnership, limited 
liability company, association, joint stock company, trust, unincorpo- 
rated organization, or any similar entity or any combination of the 
foregoing acting in concert. 

(9) “Qualified actuary” means a member in good standing of the Casualty 
Actuarial Society or a member in good standing of the American 
Academy of Actuaries, who has been approved as qualified for signing 
casualty loss reserve opinions by the Casualty Practice Council of the 
American Academy of Actuaries, and is in compliance with G.S. 
58-2-171. 

(10) “Self-insurer” means an individual self-insurer as defined by G.S. 
97-130(5b). 

(11) “Subsidiary of” a specific person means an affiliate controlled by such 
person indirectly through one or more intermediaries or an affiliate 
directly controlled by such person. (1997-362, s. 4; 1999-132, s. 13.5; 
2004-199, s. 20(h); 2005-400, s. 9.) 


Effect of Amendments. — Session Laws 
2004-199, s. 20(h), effective August 17, 2004, 
substituted “an employer” for “a single em- 
ployer” in subdivision (10). 

Session Laws 2005-400, s. 9, effective Janu- 
ary 1, 2006, added subdivisions (1a), (1b), (4a), 
(6a), (7a), (8a), and (11); substituted “self-in- 
surer or the guarantor, in conformity with ac- 


counting principles generally accepted in the 
United States” for “self-insurer, in conformity 
with generally accepted accounting principles” 
in subdivision (2); substituted “self-insurer or 
the guarantor to replace the CPA with another 
whose relationship with the self-insurer or the 
guarantor” for “individual to replace the CPA 
with another whose relationship with the indi- 
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vidual” in subdivision (3); substituted “account- and “its” preceding “obligations with respect”; 
ing principles generally accepted in the United and substituted “individual self-insurer as de- 
States” for “generally accepted accounting prin- fined by G.S. 97-130(5b)” for “employer who 
ciples” in subdivision (6); in subdivision (7), retains liability under the Act and is licensed 
inserted “or guarantor” preceding “is insolvent” under this Article” in subdivision (10). 


§ 97-170. License applications; required information. 


(a) No employer shall self-insure its workers’ compensation liabilities under 
the Act unless it is licensed by the Commissioner under this Article. This 
subsection does not apply to an employer authorized to self-insure its workers’ 
compensation liabilities under the Act prior to December 1, 1997, whose 
authority to self-insure its workers’ compensation liabilities under the Act has 
not terminated after that date. 

(b) An applicant for a license as a self-insurer shall file with the Commis- 
sioner the information required by subsection (d) of this section on a form 
prescribed by the Commissioner at least 90 days before the proposed licensing 
date. No application is complete until the Commissioner has received all 
required information. A copy of the application must also be filed with the 
North Carolina Self-Insurance Security Association at least 90 days before the 
proposed licensing date. 

(c) Only an applicant whose total fixed assets amount to five hundred 
thousand dollars ($500,000) or more may apply for a license. In judging the 
applicant’s financial strength and liquidity relative to its ability to comply with 
the Act, the Commissioner shall consider all of the following relative to the 
applicant: 

(1) Organizational structure and management. 

(2) Financial strength. 

(3) Source and reliability of financial information. 

(4) Risks to be retained. 

(5) Workers’ compensation loss history. 

(6) Number of employees. 

(7) Claims administration. 

(8) Excess insurance. 

(9) Access to excess insurance. 

(d) The license application shall be comprised of the following information: 

(1) Applicant name; organizational structure of the applicant, including 
any controlling entity, subsidiaries, or affiliates; location of principal 
office; contact person; organization date; type of operations within this 
State; management background; and addresses of all plants or offices 
in this State. 

(2) Certified audited GAAP financial statements prepared by a CPA for 
the two most recent years. The financial statement presentation shall 
facilitate application of ratio and trend analysis. 

(3) Evidence of the insurance required by G.S. 97-190. 

(4) Repealed by Session Laws 1999-132, s. 13.7, effective June 4, 1999. 

(5) For applicants with 20 or more full-time employees, a certificate or 
other evidence of safety inspection, satisfactory to the Commissioner, 
that certifies that all safety requirements of the Department of Labor 
have been met. 

(6) Summary of workers’ compensation benefits paid for the last three 
calendar years and the total liability for all open claims within 30 
days or some other period acceptable to the Commissioner not to 
exceed 90 days, before the filing of the application. 

(7) Summary, by risk classification, of annual payroll and number of 
employees within the State. 

(8) Repealed by Session Laws 2005-400, s. 10, effective January 1, 2006. 
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(9) Proof of compliance with the claims administration provisions of 
Article 47 of Chapter 58 of the General Statutes. 

(10) A letter of approval for membership by the North Carolina Self- 
Insurance Security Association. 

(e) Every applicant shall execute and file with the Commissioner an 
agreement, as part of the application, in which the applicant agrees to 
participate in the Association Aggregate Security System, or if excluded from 
the Association Aggregate Security System, to deposit with the Commissioner 
pursuant to G.S. 97-185 cash, acceptable securities, an irrevocable letter of 
credit in a form acceptable to the Commissioner issued by a bank acceptable to 
the Commissioner, or a surety bond issued by a corporate surety, or a 
combination thereof, that will guarantee the applicant’s compliance with this 
Article and the Act. (1997-362) s. 4; 1999-132, ss. 13.6, 13:7; 2003-21289 25: 
2005-400, s. 10.) 


Effect of Amendments. — Session Laws 
2005-400, s. 10, effective January 1, 2006, 
added the last sentence to subsection (b); sub- 
stituted “all of the following relative to the 
applicant” for “the applicant’s” in subsection (c); 
substituted “be comprised of” for “comprise” in 
subsection (d); rewrote subdivision (d)(1); sub- 
stituted “presentation” for “formulation” in sub- 


“years, as well as” in subdivision (d)(6); deleted 
former subdivision (d)(8), which read: “Book 
value of fixed assets located within the State.”; 
rewrote subdivision (d)(10); rewrote subsection 
(e); and made minor stylistic and punctuation 
changes. 

Legal Periodicals. — For 1997 legislative 


ries survey, see 20 Campbell L. Rev. 487. 
division (d)(2); substituted “years and” for 


§ 97-175. License. 


(a) After the review of the application and all supporting materials, the 
Commissioner shall either grant or deny a license. If a license is denied, the 
Commissioner shall notify the applicant of the denial and inform the applicant 
of the deficiencies that constitute the basis for denial. 

(b) If the deficiencies are resolved within 60 days after the Commissioner’s 
notice of denial, the applicant shall be granted a license. The applicant may be 
granted additional time to remedy the deficiencies in its application. A request 
for an extension of time shall be made in writing by the applicant within 30 
days after notice of denial by the Commissioner. If the requirements of this 
Article have not been met, the application shall be withdrawn or denied. 
GREMEster. eh) 


§ 97-177. License covering applicant and any subsidiary 
or applicant relying on a guarantor; proce- 
dure; requirements. 


(a) The Commissioner may, in the Commissioner’s discretion, upon request 
by an applicant, issue a license to an applicant or to an applicant and one or 
more of its subsidiaries if all of the following requirements are satisfied: 

(1) The applicant or a guarantor of the applicant executes a guaranty 
agreement, in a form prescribed by the Commissioner, for the pay- 
ment of all workers’ compensation liabilities covered under the Act. 
For any applicant or guarantor that is a corporation, there shall be 
submitted, along with the guaranty agreement, a board of directors’ 
resolution from the respective corporation authorizing the guaranty of 
the liabilities of the subsidiary company or companies and eranting 
signature authority to each person or officer executing the agreement. 

(2) The applicant or guarantor files a statement with the Commissioner 
that lists the percentage of ownership of voting securities or proxies 
representing voting securities owned or held by the applicant or 
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guarantor for each subsidiary, or in the case of a not-for-profit entity, 
documentation acceptable to the Commissioner evidencing control. 
(3) The applicant and its guarantor or the applicant and its subsidiaries, 
whichever applies, satisfy the requirements of G.S. 97-170(c). 
(4) All other applicable requirements for licensure under the Act are 
satisfied. 

(b) A license issued by the Commissioner pursuant to this section shall 
include the name of the applicant, the name of each licensed subsidiary, and 
the date of issuance for each licensed subsidiary. 

(c) If a self-insurer requests to add a subsidiary to its license, the Commis- 
sioner shall review the request in accordance with this section. Upon approval, 
the Commissioner shall issue to the self-insurer a new license that includes the 
newly licensed subsidiary and the date of license issuance for the newly 
licensed subsidiary, and the self-insurer shall return the original license to the 
Commissioner. 

(d) A self-insurer shall neither include nor delete a subsidiary from its 
license without the Commissioner’s prior written approval. 

(e) If a controlling relationship or guaranty agreement terminates, the 
self-insurer shall retain all liabilities under the Act that were incurred by the 
self-insurer during the period of self-insurance and shall account for all such 
liabilities until discharged, as evidenced by reports filed with the Commis- 
sioner. Termination of a guaranty agreement does not affect the guarantor’s 
liability for payment of liabilities arising prior to termination of the agree- 
ment. (2005-400, s. 11.) 


Editor’s Note. — Session Laws 2005-400, s. 
21, made this section effective January 1, 2006. 


§ 97-180. Reporting and records. 


(a) Every self-insurer shall submit, within 120 days after the end of its fiscal 
year, a certified audited GAAP financial statement, prepared by a CPA, for that 
fiscal year. The financial statement presentation shall facilitate the application 
of ratio and trend analysis. If the self-insurer was issued a license pursuant to 
G.S. 97-177, the financial statement required under this subsection shall be 
that of the guarantor. 

(b) Every self-insurer shall submit within 120 days after the end of its fiscal 
year a report from a qualified actuary setting forth an opinion certifying the 
loss and loss adjustment expense reserves for workers’ compensation obliga- 
tions in North Carolina. The report shall show liabilities, excess insurance 
carrier and other qualifying credits, if any, and net retained workers’ compen- 
sation liabilities. 

(c) Every self-insurer shall submit within 120 days after the end of its fiscal 
year a report in the form of a sworn statement prescribed by the Commissioner, 
setting forth the total workers’ compensation benefits paid in the previous 
fiscal year, and the total outstanding workers’ compensation liabilities for each 
loss year, recorded at the close of its fiscal year for the net retained liability. 

(d) Upon the request of the Commissioner, every self-insurer shall submit a 
report of its annual payroll information. The report shall summarize payroll, 
by annual amount paid, and the number of employees, by classification, using 
the rules, classifications, and rates in the most recently approved Workers’ 
Compensation and Employers’ Liability Insurance Manual governing the 
audits of payrolls and the adjustments of premiums. Every self-insurer shall 
maintain true and accurate payroll records. These payroll records shall be 
maintained to allow for verification of the completeness and accuracy of the 
annual payroll report. 
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(e) Every self-insurer shall report promptly to the Commissioner changes in 
the name or address of the self-insurer or guarantor; significant changes in the 
financial condition of the self-insurer, guarantor, or any affiliate, including 
bankruptcy filings; and changes in its organizational structure, including its 
subsidiaries and affiliates. Any change shall be reported in writing to the 
Commissioner within 10 days after the effective date of the change. Upon 
request by the Commissioner, a self-insurer shall provide the Commissioner 
copies of documents or information deemed necessary to determine whether 
any change has affected the privilege of the employer to self-insure. (1997-362, 
s. 47 1999-132, ss: 13.8, 13.9; 2005-400, s. 12:) 


Effect of Amendments. — Session Laws second sentence and added the last sentence; 
2005-400, s. 12, effective January 1, 2006, in rewrote subsections (b) and (e); and substituted 
subsection (a), substituted “presentation” for “and” for “as well as” preceding “the total out- 
“formulation” preceding “shall facilitate” in the | standing” in subsection (c). 


§ 97-185. Deposits; surety bonds; letters of credit. 


(a) Repealed by Session Laws 2005-400, s. 13, effective January 1, 2006. 

(al) All individual self-insurers as defined in G.S. 97-130(5b) shall partici- 
pate in the Association Aggregate Security System established under G.S. 
97-131 unless excluded by the Board of Directors of the North Carolina 
Self-Insurance Security Association. The Board of Directors of the North 
Carolina Self-Insurance Security Association shall exclude all of the following 
from the Association Aggregate Security System: 

(1) Individual self-insurers whose licenses have previously been revoked 
by the Commissioner. 

(2) Individual self-insurers with a debt rating as established by Standard 
& Poor’s Rating Service or by Moody’s Investor Service, below the 
minimum Standard & Poor’s and Moody’s ratings established in the 
written plan for the Association Aggregate Security System submitted 
by the Association and approved by the Commissioner under G.S. 
97-133(a)(2a). 

(3) Individual self-insurers that have defaulted on the payment of its 
self-insured workers’ compensation liabilities from participation in 
the Association Aggregate Security System. 

The Board of Directors of the North Carolina Self-Insurance Security 
Association shall notify the Commissioner of the individual self-insurers that 
are excluded from participating in the Association Aggregate Security System. 

(b) Repealed by Session Laws 2003-115, s. 3, effective January 1, 2004. 

(b1) Repealed by Session Laws 2005-400, s. 13, effective J anuary 1, 2006. 

(b2) An individual self-insurer that is excluded from participation in the 
Association Aggregate Security System, including individual self-insurers that 
are granted a license to self-insure after the North Carolina Self-Insurance 
Security Association annually implements the Association Aggregate Security 
System, shall deposit with the Commissioner an amount not less than one 
hundred percent (100%) of the individual self-insurer’s total undiscounted 
outstanding claims liability per the most recent report from a qualified actuary 
as required by G.S. 97-180(b), but not less than five hundred thousand dollars 
($500,000), or such greater amount as the Commissioner prescribes based on, 
but not limited to, the financial condition of the individual self-insurer and the 
risk retained by the individual self-insurer. 

(b3) During any period of time that no Association Aggregate Security 
System is in effect, individual self-insurers with a debt rating of BBB or better 
from Standard & Poor’s Rating Service, a division of McGraw Hill, Inc., or an 
equivalent rating from another national rating agency shall deposit with the 
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Commissioner an amount not less than twenty-five percent (25%) of the 
individual self-insurer’s total undiscounted outstanding claims lability per 
the most recent report from a qualified actuary as required by G.S. 97-180(b), 
but not less than five hundred thousand dollars ($500,000). An individual 
self-insurer licensed pursuant to G.S. 97-177 may utilize the debt rating of its 
guarantor for the purpose of establishing the application of this subsection. 
The Commissioner shall consider and may, in the Commissioner’s discretion, 
increase or reduce the deposit to a greater or lesser percentage of the 
individual self-insurer’s claims liability based on the financial strength of the 
individual self-insurer and other financial information submitted by the 
individual self-insurer. All other individual self-insurers shall deposit with the 
Commissioner an amount not less than one hundred percent (100%) of the 
individual self-insurer’s total undiscounted outstanding claims liability per 
the most recent report from a qualified actuary as required by G.S. 97-180(b), 
but not less than five hundred thousand dollars ($500,000), or such greater 
amount as the Commissioner prescribes based on, but not limited to, the 
financial condition of the individual self-insurer and the risk retained by the 
individual self-insurer. 

(c) Deposits received, changes to existing deposits, or deposits exchanged 
after the effective date of this section, shall be comprised of one or more of the 
following: 

(1) Interest-bearing bonds of the United States of America. 

(2) Interest-bearing bonds of the State of North Carolina, or of its cities or 
counties. 

(3) Certificates of deposit issued by any solvent bank domesticated in the 
State of North Carolina that have a maturity of one year or greater. 

(4) Surety bonds in a form acceptable to the Commissioner and issued by 
a corporate surety. A surety bond deposited pursuant to this subsec- 
tion shall require that the surety reimburse the Commissioner, or his 
successors, assigns, or transferees, for any costs incurred in the 
collection of the proceeds of the surety bond, including reasonable 
attorneys’ fees, and any costs incurred in administering the insolvent 
self-insurer’s workers’ compensation claims. 

(4a) Irrevocable letters of credit in a form acceptable to the Commissioner 
issued by a bank acceptable to the Commissioner. An irrevocable 
letter of credit deposited pursuant to this subsection shall require that 
the bank reimburse the Commissioner, or his successors, assigns, or 
transferees for any costs incurred in the collection of the proceeds of 
the letter of credit, including reasonable attorneys’ fees. 

(4b) The reimbursement of attorneys’ fees and collections cost provided for 
in subdivisions (4) and (4a) of this subsection shall be no greater than 
fifteen percent (15%) of the penal amount of the bond and shall not 
come from the proceeds of the bond or the letter of credit but shall be 
in addition to the proceeds of the bond or the letter of credit. 

(5) Any other investments that are approved by the Commissioner. 

(d) All bonds or securities that are posted as a security deposit shall be 
valued annually at market value. If the market value is less than the face 
value, the Commissioner may require the self-insurer to post additional 
securities. In making this determination, the Commissioner shall consider the 
self-insurer’s or guarantor’s financial condition, the amount by which market 
value is less than face value, and the likelihood that the securities will be 
needed to provide benefits. 

(e) Securities deposited under this section shall be assigned to the Commis- 
sioner, the Commissioner’s successors, assigns, or trustees, on a form pre- 
scribed by the Commissioner in a manner that renders the securities negotia- 
ble by the Commissioner. If a self-insurer or guarantor 1s deemed by the 
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Commissioner to be in a hazardous financial condition, the Commissioner may 
sell or collect, or both, such amounts that will yield sufficient funds to meet the 
self-insurer’s obligations under the Act. In the case of a letter of credit, the 
Commissioner may draw the full amount of a letter of credit if the letter of 
credit is not renewed within 90 days prior to its expiration or at any time that 
the bank issuing the letter of credit is no longer acceptable to the Commis- 
sioner. Interest accruing on any negotiable security deposited under this 
Article shall be collected and transmitted to the self-insurer if the self-insurer 
or guarantor is not in a hazardous financial condition. 

(f) No judgment creditor, other than a claimant entitled to benefits under 
the Act, may levy upon any deposits made under this section. 

(g) Pursuant to the provisions of this section and with the approval of the 
Commissioner, deposits held by the Commissioner may be replaced with other 
acceptable forms of deposit in amount determined by the Commissioner. Any 
deposit to be replaced with another form of deposit shall not be released until 
the approved replacement deposit is received by the Commissioner. 

(h) Any self-insurer that ceases to self-insure, whether by voluntary termi- 
nation or by revocation of license, shall continue to secure and be liable for its 
obligations under the Act and shall continue to report to the Commissioner 
pursuant to G.S. 97-180. Upon the request of the Commissioner, a self-insurer 
that ceases to self-insure shall submit filings, as prescribed in G.S. 97 -180, to 
determine whether the deposit is sufficient to satisfy those workers’ compen- 
sation obligations incurred during the period that the self-insurer was licensed 
as a self-insurer. The Commissioner may require an increase in the deposit 
amount or may grant a reduction in the deposit amount to ensure that the 
deposit is sufficient to cover all existing and future obligations incurred by the 
self-insurer while subject to the provisions of the Act. 

(i) An endorsement to a surety bond shall be filed with the Commissioner 
within 90 days after the effective date of the endorsement. (1997-362, s. 4; 
2003-115, ss. 3, 4, 5; 2005-400, s. 13.) 


Effect of Amendments. — Session Laws 
2003-115, s. 3, effective January 1, 2004, re- 
wrote the section heading; in subsection (a), 
substituted “not less than fifty percent (50%)” 
for “equal to twenty-five percent (25%) and 
inserted “greater”; repealed subsection (b) re- 
garding compliance of self-insurer; added sub- 
section (b1); added the second sentence in sub- 
division (c)(4); added subdivisions (c)(4a) and 
(c)(4b); and inserted the present third sentence 
in subsection (e). 

Session Laws 2003-115, s. 4, effective Janu- 
ary 1, 2005, in subsection (a), as amended by s. 


§ 97-190. Excess insurance. 


3, substituted “not less than seventy-five per- 
cent (75%) for “not less than fifty percent 
(50%).” 

Session Laws 2003-115, s. 5, effective Janu- 
ary 1, 2006, in subsection (a), as amended by ss. 
3 and 4, substituted “not less than one hundred 
percent (100%)” for “not less than seventy-five 
percent (75%).” 

Session Laws 2005-400, s. 13, effective Jan- 
uary 1, 2006, deleted subsections (a) and (b1); 
added subsections (a1), (b2), and (b3); rewrote 
subsections (g) and (h); and made minor stylis- 
tic changes. 


(a) Every self-insurer, as a prerequisite for licensure under this Article, 
shall maintain specific and aggregate excess loss coverage through an insur- 
ance policy. A self-insurer shall maintain limits and retentions commensurate 
with its risk. A self-insurer’s retention shall be the lowest retention suitable for 
the self-insurer’s exposures and level of annual premium. The Commissioner 
may require different levels, or waive the requirement, of specific and agere- 
gate excess loss coverage consistent with the market availability of excess loss 
coverage, the self-insurer’s claims experience, and the self-insurer’s or cuar- 
antor’s financial condition. 
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(b) An excess insurance policy required by this section shall be issued by 
either an insurance company licensed in this State or an eligible surplus lines 
insurer as defined in G.S. 58-21-10 and shall: 

(1) Provide for at least 30 days’ written notice of cancellation by registered 
or certified mail, return receipt requested, to the self-insurer and to 
the Commissioner. 

(2) Be renewable automatically at its expiration, except upon 30 days’ 
written notice of nonrenewal by certified mail, return receipt re- 
quested, to the self-insurer and to the Commissioner. 

(c) Every self-insurer shall provide to the Commissioner evidence of cover- 
age and any amendments within 30 days after their effective dates. Every 
self-insurer shall, at the request of the Commissioner, furnish copies of its 
excess insurance policies and amendments. (1997-362, s. 4; 2005-400, s. 14.) 


Effect of Amendments. — Session Laws eligible surplus lines insurer as defined in G.S. 
2005-400, s. 14, effective January 1, 2006, in- 58-21-10” for “a hcensed insurance company or 
serted “or guarantor’s” preceding “financial an approved surplus lines insurance company” 
condition” in subsection (a); and substituted “an in subsection (b). 


insurance company licensed in this State or an 


§ 97-195. Revocation, suspension or restriction of license. 


(a) Repealed by Session Laws 2005-400, s. 15, effective January 1, 2006. 

(al) The Commissioner may, upon at least 45 days notice and opportunity 
for a hearing, revoke, suspend, or restrict the license of a self-insurer if any of 
the following apply: 

(1) The self-insurer fails or refuses to comply with any law, order, or rule 
applicable to the self-insurer. 

(2) There is a determination of insolvency by a court of competent 
jurisdiction. 

(3) The self-insurer is in a hazardous financial condition. 

(4) The self-insurer has experienced a material loss or deteriorating 
operating trends, or has reported a deficit financial position. 

(5) Any affiliate or subsidiary is insolvent, threatened with insolvency, or 
delinquent in payment of its monetary or any other obligation. 

(6) The self-insurer has failed to pay premium taxes pursuant to Article 
8B of Chapter 105 of the General Statutes. 

(7) Contingent liabilities, pledges, or guaranties that either individually 
or collectively involve a total amount that in the Commissioner’s 
opinion may affect a self-insurer’s solvency. 

(8) The management of a self-insurer has failed to respond to the 
Commissioner’s inquiries about the condition of the self-insurer or 
has furnished false and misleading information in response to an 
inquiry by the Commissioner. 

(9) The management of a self-insurer has filed any false or misleading 
sworn financial statement, has released a false or misleading financial 
statement to a lending institution or to the general public, or has 
made a false or misleading entry or omitted an entry of material 
amount in the filed financial information. 

(10) The self-insurer has experienced, or will experience in the foresee- 
able future, cash flow or liquidity problems. 

(11) The self-insurer has failed to make proper and timely payment of 
claims, as required by this Article. 

(12) Failure to pay any North Carolina Self-Insurance Security Associa- 
tion assessments made pursuant to G.S. 97-133. 

(13) Failure to participate in the Association Aggregate Security System 
or, if excluded from participation in the Association Aggregate Secu- 
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rity System, failure to provide and maintain the deposit required by 
Gide 97-185: 
(b) Repealed by Session Laws 2005-400, s. 15, effective January 1, 2006. 
(c) Any self-insurer subject to license revocation, suspension, or restriction 
under subsection (al) of this section may request an administrative hearing 
before the Commissioner to review that order. If a hearing is requested, a 
notice of hearing shall be served, and the notice shall state the time and place 
of hearing and the conduct, condition, or ground on which the Commissioner 
based the order. Unless mutually agreed upon between the Commissioner and 
the self-insurer, the hearing shall occur not less than 10 days nor more than 30 
days after notice is served and shall be either in Wake County or in some other 
place designated by the Commissioner. The Commissioner shall hold all 
hearings under this section privately unless the self-insurer requests a public 
hearing, in which case the hearing shall be public. The request for a hearing 
shall not stay the effect of the order. (1997-362, s. 4; 2003-221, s. 15; 2005-400, 
Si) 15s) 


Effect of Amendments. — Session Laws 
2005-400, s. 15, effective January 1, 2006, re- 
wrote this section. 


§ 97-196. Civil penalties or restitution for violations; ad- 
ministrative procedure. 


(a) Whenever the Commissioner has reason to believe that a self-insurer 
has violated any of the provisions of this Article, and the violation subjects the 
license of the self-insurer to suspension or revocation, the Commissioner may, 
after notice and opportunity for a hearing, proceed under the appropriate 
subsections of this section. 

(b) If the Commissioner finds a violation of this Article, the Commissioner 
may, in addition to or instead of suspending or revoking the license, order the 
payment or a monetary penalty as provided in subsection (c) of this section or 
petition the Superior Court of Wake County for an order directing payment of 
restitution as provided in subsection (d) of this section, or both. Each day 
during which a violation occurs constitutes a separate violation. 

(c) Ifthe Commissioner orders the payment of a monetary penalty pursuant 
to subsection (b) of this section, the penalty shall not be less than one hundred 
dollars ($100.00) nor more than one thousand dollars ($1,000). In determining 
the amount of the penalty, the Commissioner shall consider the degree and 
extent of harm caused by the violation, the amount of money that inured to the 
benefit of the violator as a result of the violation, whether the violation was 
committed willfully, and the prior record of the violator in complying or failing 
to comply with laws, rules, or orders applicable to the violator. The clear 
proceeds of the penalty shall be remitted to the Civil Penalty and Forfeiture 
Fund in accordance with G.S. 115C-457.2. Payment of the civil penalty under 
this section shall be in addition to payment of any other penalty for a violation 
of the criminal laws of this State. 

(d) Upon petition of the Commissioner, the court may order the self-insurer 
who committed a violation specified in subsection (b) of this section to make 
restitution in an amount that would make whole any person harmed by the 
violation. The petition may be made at any time, and the petition may be made 
in any appeal of the Commissioner’s order. 

(e) Restitution to any State agency for extraordinary administrative ex- 
penses incurred in the investigation and hearing of the violation may also be 
ordered by the court in such amount that would reimburse the agency for the 
expenses. 
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(f) Nothing in this section prevents the Commissioner from negotiating a 
mutually acceptable agreement with any self-insurer as to the status of the 
self-insurer’s license or as to any civil penalty or restitution. 

(g) Unless otherwise specifically provided for, all administrative proceed- 
ings under this Article are governed by Chapter 150B of the General Statutes. 
Appeals of the Commissioner’s orders under this section shall be governed by 
G.S. 58-2-75. (2005-400, s. 16.) 


Editor’s Note. — Session Laws 2005-400, s. 
21, made this section effective January 1, 2006. 


§ 97-200. Claims administration. 


(a) Aself-insurer shall not utilize any claims adjuster unless the adjuster is 
licensed under G.S. 58-33-25. 

(b) Every self-insurer shall comply with the provisions of Article 47 of 
Chapter 58 of the General Statutes that are related to claims administration. 
(1997-362, s. 4.) 
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Chapter 98. 


Burnt and Lost Records. 


Sec. Sec. 

98-1. Copy of destroyed record as evidence; 98-11. Replacing lost official conveyances. 
may be recorded. 98-12. Court records as proof of destroyed in- 

98-2. Originals may be again recorded. struments set out therein. 

98-3. Establishing boundaries and interest, 98-13. Copies contained in court records may 
where conveyance and copy lost. homecoracae 

re ue eer ike a adc sen ; 98-14. Rules for petitions and motions. 

LOSEADY. Scat MIS IGENEN PECICE NS Sect Eee 198715. Recotds allowed under this Chapter to 

98-6. Establishing contents of will, where orig- SENG (tees Gr Gen records, 
inal and copy destroyed. 98-16. Destroyed court records proved prima 

98-7. Perpetuating destroyed judgments and facie by recitals in conveyances 
proceedings. executed before their destruction. 

98-8. Color of title under destroyed instru- 98-17. Conveyances reciting court records 
ment. prima facie evidence thereof. 


98-9. Action on destroyed bond. 
98-10. Destroyed witness tickets; duplicates 
may be filed. 


98-18. Court records and conveyances to which 
Chapter extends. 
98-19, 98-20. [Repealed.| 


§ 98-1. Copy of destroyed record as evidence; may be 
recorded. 


When the office of any registry is destroyed by fire or other accident, and the 
records and other papers thereof are burnt or destroyed, the copies of all such 
proceedings, instruments and papers as are of record or registry, certified by 
the proper officer, though without the seal of office, shall be received in 
evidence whenever the original or duly certified exemplifications would be. 
Such copies, when the court is satisfied of their genuineness, may be ordered 
be recorded or registered. (1865-6, c. 41, ss. 1, 2; Code, s. 55; Rev., s. 327; 

re OL) 


CASE NOTES 


Admissibility of Parol Evidence. — This 
Chapter is an enabling act and does not exclude 
oral evidence, admissible at common law, to 
prove the contents of a lost deed or record. 
Hughes v. Pritchard, 153 N.C. 23, 68 S.E. 906 
(1910). See Mobley v. Watts, 98 N.C. 284, 3 S.E. 
677 (1887); Varner v. Johnston, 112 N.C. 570, 
17 S.E, 483 (1893). 

When a deed is lost or destroyed, a copy must 
be produced if there is one, but if there is none, 
parol evidence may be admitted to prove its 


contents. Baker v. Webb, 2 N.C. 48 (1794); 
Dumas v. Powell, 14 N.C. 103 (1831); Cowles v. 
Hardin, 91 N.C. 231 (1884). 

Parol Evidence Not Admissible to 
Change Certified Copy. — This section does 
not permit parol evidence to be introduced to 
show that the lost or destroyed original had a 
different description and thus correct a re- 
corded certified copy of a deed. Hopper v. Jus- 
tice, 111 N.C. 418, 16 S.E. 626 (1892). 


§ 98-2. Originals may be again recorded. 


All original papers, once admitted to record or registry, whereof the record or 
registry is destroyed, may, on motion, be again recorded or registered, on such 
proof as the court shall require. (1865-6, c. 41, s. 3; Code, s. 56; Rev., s. 328; 


Gores, 366.) 
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CASE NOTES 


Jurisdiction. — Jurisdiction in the superior 
court sustained. McCormick v. Jernigan, 110 
N.C. 406, 14 S.E. 971 (1892). 

Jurisdiction in the superior court tacitly rec- 
ognized. Tuttle v. Rainey, 98 N.C. 513, 4 S.E. 
475 (1887). 

Section Is Not Exclusive. — In an action to 
establish a lost deed, the record of which was 
also destroyed, a motion to dismiss upon the 
ground that the action should have been 
brought under G.S. 56 of the Code (now this 
section) was properly refused, as the section is 
an enabling act giving an additional, but not an 
exclusive, remedy. Jones v. Ballou, 139 N.C. 
526, 52 S.E. 254 (1905). 

Use of Common Law to Establish Con- 
tents. — A party whose deed with its registra- 
tion had been destroyed, instead of having it set 
up and recorded, could depend upon the rules of 
the common law to establish its contents when- 
ever an occasion might arise, as in the course of 
a trial. Cowles v. Hardin, 91 N.C. 231 (1884); 
Mobley v. Watts, 98 N.C. 284, 3 S.E. 677 (1887); 
Hopper v. Justice, 111 N.C. 418, 16 S.E. 626 
(1892). 

Compliance with Statute. — When the 


proceeding is brought by virtue of G.S. 56 of the 
Code (now this section), its requirements must 
be complied with. Cowles v. Hardin, 79 N.C. 
o77 (1878); Jones v. Ballou, 1389 N.C. 526, 52 
S.E. 254 (1905). 

Original Recorded by Clerk upon Suffi- 
cient Evidence. — Where the registry of par- 
tition is destroyed and a paper purporting to be 
the original is presented to the clerk, it is his 
duty, after satisfying himself upon evidence 
that the paper is the original one, to record it. 
Hill v. Lane, 149 N.C. 267, 62 S.E. 1074 (1908). 

Effect of Failure to Register Anew. — 
This statutory provision admonished all per- 
sons having such original papers to prove and 
register them anew in the way prescribed, and 
good faith required that they should do so. 
Moreover, it gave the public reason to expect 
that it would be faithfully observed by persons 
interested. Thus, where the plaintiff has been 
negligent in again registering or recording an 
original deed, such reregistration would not 
defeat the rights of bona fide purchasers. Wa- 
ters v. Crabtree, 105 N.C. 394, 11 S.E. 240 
(1890). 

Cited in Harrelson v. Soles, 94 N.C. App. 
557, 380 S.E.2d 528 (1989). 


§ 98-3. Establishing boundaries and interest, where con- 
veyance and copy lost. 


When any conveyance of real estate, or of any right or interest therein, is 
lost, the registry thereof being also destroyed, any person claiming under the 
same may cause the boundaries thereof to be established in the manner 
provided in the Chapter entitled Boundaries, or he may proceed in the 
following manner to establish both the boundaries and the nature of his estate: 

He shall file his petition before the clerk of the superior court, setting forth 
the whole substance of the conveyance as truly and specifically as he can, the 
location and boundaries of his land, whose land it adjoins, the estate claimed 
therein, and a prayer to have his own boundaries established and the nature 
of his estate declared. 

All persons claiming any estate in the premises, and those whose lands 
adjoin, shall be notified of the proceedings. Unless they or some of them, by 
answer on oath, deny the truth of all or some of the matters alleged, the clerk 
shall order a surveyor to run and designate the boundaries of the petitioner’s 
land, and return his survey, with a plot thereof, to the court. This, when 
confirmed, shall, with the declaration of the court as to the nature of the estate 
of the petitioner, be registered and have, as to the persons notified, the effect 
of a deed for the same, executed by the person possessed of the same next 
before the petitioner. But in all cases, however, wherein the process of 
surveying is disputed, and the surveyor is forbidden to proceed by any person 
interested, the same proceedings shall be had as under the Chapter entitled 
Boundaries. 

if any of the persons notified deny by answer the truth of the conveyance, the 
clerk shall transfer the issues of fact to the superior court, to be tried as other 
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issues of fact are required by law to be tried; and on the verdict and the 
pleadings the judge shall adjudge the rights of the parties, and declare the 
contents of the deed, if any deed is found by the jury, and allow the registration 
of such judgment and declaration, which shall have the force and effect of a 
fecdt 1 oGsl0. cet) soy Codews, 067 hev,, 8.528; C.S., sv 361; 1973: c? W063" 


44.) 


Cross References. — As to boundaries, see 
Chapter 38. 


CASE NOTES 


Remedy Additional and Not Exclusive. 
— This section is an enabling statute providing, 
not an exclusive remedy, but merely an addi- 
tional one. Mobley v. Watts, 98 N.C. 284, 3 S.E. 
677 (1887); Jones v. Ballou, 139 N.C. 526, 52 
S.E. 254 (1905). 

This section does not repeal but rather aids 
the common-law rules for establishing deeds, 
and a party may choose either mode. Cowles v. 
Hardin, 91 N.C. 231 (1884). 

Evidence Must Show Existence, Nature 
and Loss. — Before the deed can be made, the 
plaintiff must clearly prove that a deed did 
exist, its legal operation, and the loss thereof. 


Plummer v. Baskerville, 36 N.C. 252 (1840); 
Loftin v. Loftin, 96 N.C. 94, 1 S.E. 837 (1887). 

Judgment Only Has Force of Original. — 
A judgment under this section has only such 
force as the original conveyance would have as 
evidence had it not been destroyed. McNeely v. 
Laxton, 149 N.C. 327, 63 S.E. 278 (1908). 

Private Acts. — In a special proceeding 
under a private act, similar to this section, to 
restore certain records lost by fire or other 
casualty, it is necessary to conform exactly to all 
the terms prescribed by the statute. Cowles v. 
Hardiny 79 N.G.577 (1878). 


§ 98-4. Copy of lost will may be probated. 


In counties where the original wills on file in the office of the clerk of superior 
court, and will books containing copies, are lost or destroyed, if the executor or 
any other person has preserved a copy of a will (the original being so lost or 
destroyed) with a certificate appended, signed by a clerk of the court in whose 
office the will was, or is required to be filed, stating that said copy is a correct 
one, this copy may be admitted to probate, under the same rules and in the 
same manner as now prescribed by law for proving wills. The proceedings in 
such cases shall be the same as though such copy was the original offered for 
the first time for probate, except that the clerk who signed such certificate 
shall, on oath, acknowledge his signature, or in case it appears that he has died 
or left the State, then his signature shall be proved by a competent witness, 
and the witness or witnesses to the original, who may be examined, shall be 
required to swear that he or they signed in the presence of the testator and by 
his direction a paper-writing purporting to be his last will and testament. 
(1868-69, c. 160, s. 1; Code, s. 57; Rev., s. 329; C.S., s. 368.) 


Cross References. — As to probate of wills 
generally, see G.S. 31-12 et seq. 


CASE NOTES 


Probate Before Clerk. — The probate of a 
lost will must be made before the clerk of the 
superior court, he alone having jurisdiction. 
McCormick vy. Jernigan, 110 N.C. 406, 14 S.E. 
O71 41892). 

Statute of Limitation Does Not Apply. — 


The statute of limitation does not apply to 
simply taking probate of a will; hence, it has no 
application to proceedings under this section. 
McCormick v. Jernigan, 110 N.C. 406, 14 S.E. 
971 (1892). 
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§ 98-5. Copy of lost will as evidence; letters to issue. 


In any action or proceeding at law, where it becomes necessary to introduce 
such will to establish title, or for any other purpose, a copy of the will and of the 
record of the probate, with a certificate signed by the clerk of the superior court 
for the county where the will may be recorded, stating that said record and 
copy are full and correct, shall be admitted as competent evidence; and when 
a copy of a will is admitted to probate, the clerk shall thereupon issue letters 
testamentary. (1868-69, c. 160, s. 2; Code, s. 58; Rev., s. 330; C.S., s. 369.) 


§ 98-6. Establishing contents of will, where original and 
copy destroyed. 


Any person desirous of establishing the contents of a will destroyed as 
aforesaid, there being no copy thereof, may file his petition in the office of the 
clerk of the superior court, setting forth the entire contents thereof, according 
to the best of his knowledge, information and belief. All persons having an 
interest under the same shall be made parties, and if the truth of such petition 
is denied, the issues of fact shall be transferred to the superior court for trial 
by a jury, whether the will was recorded, and if so recorded, the contents 
thereof, and the declarations of the judge shall be recorded as the will of the 
testator. Any devisee or legatee is a competent witness as to the contents of 
every part of said will, except such as may concern his own interest in the 
same. (1865-6, c. 41, s. 4; Code, s. 59; Rev., s. 331; C.S., s. 370: LO T3ye, LOSest 
45.) 


CASE NOTES 


Parol Evidence. — Parol evidence may be 570, 17 S.E. 483 (1893). 
introduced to show the contents of a will which Parol evidence is also admissible to show the 
has been lost or destroyed. Cox v. Beaufort existence of such a will, its probate and its 
County Lumber Co., 124 N.C. 78, 32 S.E. 381 _ registration. Cox v. Beaufort County Lumber 
(1899). See also Varner v. Johnston, 112 N.C. Co., 124 N.C. 78, 382 S.E. 381 (1899). 


§ 98-7. Perpetuating destroyed judgments and proceed- 
ings. 


Every person desirous of perpetuating the contents of destroyed judgments, 
orders or proceedings of court, or any paper admitted to record or registration, 
or directed to be filed for safekeeping, other than wills or conveyances of real 
estate, or some right or interest therein, or any deed or other instrument of 
writing, required to be recorded or registered, but not having been recorded or 
registered, it being competent to register or record said deed or other 
instrument at the time of its loss or destruction, may file his petition in the 
court having jurisdiction of like matters with the original proceeding, setting 
forth the substance of the whole record, deed, proceeding, or paper, which he 
desires to perpetuate. If, on the hearing, the court shall declare the existence 
of such record, deed, or proceeding, or paper at the time of the burning of the 
office wherein the same was lodged or kept, or other destruction thereof, and 
that the same was there destroyed, and shall declare the contents thereof, such 
declaration shall be recorded or registered, or filed, according to the nature of 
the paper destroyed. (1865-6, c. 41, s. 5; Code, s. 60; Rev., s. 332; C.S., s. 371.) 
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Restored Record Free from Collateral collaterally attacked. Branch v. Griffin, 99 N.C. 
Attack. — Where the destroyed record has’ 173, 5S.E. 393 (1888). 
been restored, the record so restored cannot be 


§ 98-8. Color of title under destroyed instrument. 


Every person who has been in the continual, peaceable and quiet possession 
of land, tenements, or hereditaments, situated in the county, claiming, using 
and occupying them as his own, for the space of seven years, under known 
boundaries, the title thereto being out of the State, is deemed to have been 
lawfully possessed, under color of title, of such estate therein as has been 
claimed by him during his possession, although he may exhibit no conveyance 
therefor: Provided, that such possession commenced before the destruction of 
the registry office, or other destruction as aforesaid, and also that any such 
person, or any person claiming by, through or under him, makes affidavit and 
produces such proof as is satisfactory to the court that the possession was 
rightfully taken; and if taken under a written conveyance, that the registry 
thereof was destroyed by fire or other means, or was destroyed before registry 
as aforesaid, and that neither the original nor any copy thereof is in existence: 
Provided further, that such presumption shall not arise against infants, 
persons of nonsane memory, and persons residing out of the State, who were 
such at the time of possession taken, and were not therefore barred, nor were 
so barred at the time of the burning of the office or other destruction. (1865-6, 
Cpaiive, 6: Code, s, 61; Rev., s. 333;1G.98.372)) 


Cross References. — As to title by adverse 
possession generally, see G.S. 1-35 et seq. 


CASE NOTES 


In an action to recover land under this seven years’ adverse possession in addition to 
section, the plaintiff showed title out of the the 30 years. The lapse of seven years’ adverse 
State by a 30 years’ possession. It was held that —_ possession concurrently with the 30 years was 
this statute did not make it necessary to show _ sufficient. Hill v. Overton, 81 N.C. 393 (1879). 


§ 98-9. Action on destroyed bond. 


Actions on official or other bonds lodged in any office which are destroyed 
with the registry thereof may be prosecuted by petition against the principal 
and sureties thereto, and the proceedings shall be as in the former courts of 
equity. (1865-6, c. 41, s. 7; Code, s. 62; Rev., s. 334; C.5., s. Shas) 


CASE NOTES 


Nature of Proceedings Is Equitable. — tion is equitable. McCormick v. Jernigan, 110 
The nature of the proceedings under this sec- N.C. 406, 145.E. 971 (1892). 


§ 98-10. Destroyed witness tickets; duplicates may be 
filed. 


The court having jurisdiction of the action may allow other witness tickets to 
be filed in place of such as may be destroyed, upon the oath of the witness or 
other satisfactory proof. (1865-6, c. 41, s. 8; Gude 2263 Revssro35;'C.5., 8. 
374.) 
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§ 98-11. Replacing lost official conveyances. 


Where any conveyance executed by any person, sheriff, clerk and master, or 
commissioner of court has been lost, and registry thereof destroyed as 
aforesaid, and there is no copy thereof, such persons, whether in or out of office, 
may execute another of like tenor and date, reciting therein that the same is a 
duplicate, and such deed shall be evidence of the facts therein recited, in all 
cases wherein the parties thereto are dead, or are incompetent witnesses to 
prove the same, to the extent as if it was the original conveyance. (1865-6, c. 41, 
Sign Code<s.04: Rey. sad36:;O:0s, Ssia 1 De) 


§ 98-12. Court records as proof of destroyed instruments 
set out therein. 


The records of any court in or out of the State, and all transcripts of such 
records, and the exhibits filed therewith in any case, are admissible to prove 
the existence and contents of all deeds, wills, conveyances, depositions and 
other papers, copies whereof are therein set forth or exhibited, in all cases 
where the records and registry of such as were or ought to have been recorded 
and registered, or the originals of such as were not proper to be recorded or 
registered, have been destroyed as aforesaid, although such transcripts or 
exhibits have been informally certified; and when offered in evidence have the 
like effect as though the transcript or record was the record of the court whose 
records are destroyed, and the deeds, wills and conveyances, depositions and 
other papers therein copied or therewith exhibited were original. (1865-6, c. 41, 
s. 10; Code, s. 65; Rev., 6, 3371@ 5.45.08 763) 


CASE NOTES 


When papers have been lost and, under the plaintiff, the plaintiff prevails. Fain v. 
competent evidence and instructions, the jury Gaddis, 144 N.C. 765, 57 S.E. 1111 (1907). 
has found their contents to be as contended by 


§ 98-13. Copies contained in court records may be re- 
corded. 


The copies aforesaid of all such deeds, wills, conveyances and other instru- 
ments proper to be recorded or registered, as are mentioned in G.S. 98-12, may 
be recorded or registered on application to the clerk of the superior court and 
due proof that the original thereof was genuine. (1865-6, c. 41, s. 11; Code, s. 
G6; Revesto38iCis. sro) 


§ 98-14. Rules for petitions and motions. 


eee following rules shall be observed in petitions and motions under this 
apter: 

(1) The facts stated in every petition or motion shall be verified by 
affidavit of the petitioner that they are true according to the best of his 
knowledge, information, and belief. 

(2) The instrument or paper sought to be established by any petition shall 
be fully set forth in its substance, and its precise language shall be 
stated when the same is remembered. 

(3) All persons interested in the prayers of the petition or decree shall be 
made parties. 

(4) Petitions to establish a record of any court shall be filed in the superior 
court of the county where the record is sought to be established. Other 
petitions may be filed in the office of the clerk. 
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(5) The costs shall be paid as the court may decree. 

(6) Appeals shall be allowed as in all other cases, and where the error 
alleged shall be a finding by the superior court of a matter of fact, the 
same may be removed on appeal to the appellate division, and the 
proper judgments directed to be entered below. 

(7) It shall be presumed that any order or record of the court of pleas and 
quarter sessions, which was made and has been lost or destroyed, was 
made by a legally constituted court, and the requisite number of 
justices, without naming said justices. (1865-6, c. 41, s. 12; 1874-5, c. 
51; c. 254, s. 3; Code, s. 67; 1893, c. 295; Rev., s. 339; C.S., s. 378; 1969, 


c. 44, s. 64; 1973, c. 108, s. 46.) 


CASE NOTES 


Affidavit by Agent Held Insufficient. — In 
a proceeding under this section, an affidavit by 
the agent of the petitioner to the effect that the 
facts set forth in the complaint were “true to the 
best of his knowledge, information and belief” 
was an insufficient verification. Cowles v. Har- 
din, 79,N.G;577, (1878). 

Waiver of Verification. — The requirement 
that when one pleading in a court of record is 
verified, every subsequent pleading in the same 
proceeding, except a demurrer, must be verified 
also, is one which may be waived except in 


those cases where the form and substance of 
the verification is made an essential part of the 
pleading, as in an action for divorce in which a 
special form of affidavit is required under G.S. 
50-8, or in a proceeding to restore a lost record 
under this section. Calaway v. Harris, 229 N.C. 
117547 S.H.2d 796 (1948). 

Parties. — It seems that all persons whose 
estates may be affected by a proceeding to 
restore lost records should be made parties. 
Cowles v. Hardin, 79 N.C. 577 (1878). 


§ 98-15. Records allowed under this Chapter to have ef- 
fect of original records. 


The records and registries allowed by the court in pursuance of this Chapter 
shall have the same force and effect as original records and registries. (1865-6, 
c. 41, s. 14; Code, s. 68; Rev., s. 340; C.S., s. 379.) 


CASE NOTES 


Copies Only Have Effect of Originals. — 
The copies have only the same force and effect 
as the lost or destroyed deeds would have had, 
if produced. McNeely v. Laxton, 149 N.C. 327, 
63.5.E. 278 (1908). 

Negligently Delayed Reregistration 
Held Not to Affect Rights of Bona Fide 
Purchasers. — When a deed, absolute on its 
face, but intended as a mortgage, was executed 
in 1859, and a defeasance was executed in 
pursuance of the intention of the parties in 


1861, and recorded in 1862, and in 1864 the 
records were destroyed, subsequent purchasers 
for value, without actual notice, whose deeds 
were duly recorded, were not affected with 
notice of such registration. Nor could 
reregistration of the defeasance in 1886, after 
the registration of the mesne conveyances to 
the innocent purchasers, avail to defeat their 
rights. Waters v. Crabtree, 105 N.C. 394, 11 
S.E. 240 (1890). 


§ 98-16. Destroyed court records proved prima facie by 
recitals in conveyances executed before their 


destruction. 


The recitals, reference to, or mention of any decree, order, judgment or other 
record of any court of record of any county in which the courthouse, or records 
of said courts, or both, have been destroyed by fire or otherwise, contained, 
recited or set forth in any deed of conveyance, paper-writing, or other bona fide 
written evidence of title, executed prior to the destruction of the courthouse 
and records of said county, by any executor or administrator with a will 
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annexed, or by any clerk and master, superior court clerk, clerk of the court of 
pleas and quarter sessions, sheriff, or other officer, or commissioners appointed 
by either of said courts, and authorized by law to execute said deed or other 
paper-writing, are deemed, taken and recognized as true in fact, and are prima 
facie evidence of the existence, validity and binding force of said decree, order, 
judgment or other record so referred to or recited in said deed or paper-writing, 
and are to all intents and purposes binding and valid against all persons 
mentioned or described in said instrument of writing, deed, etc., as purporting 
to be parties thereto, and against all persons who were parties to said decree, 
judgment, order or other record so referred to or recited, and against all 
persons claiming by, through or under them or either of them. (1870-1, c. 86, s. 
Lode 12) c, 64, s..1,.Code.s:169: Rev 643417 Ot scan S0.) 


CASE NOTES 


Constitutionality. — This section is consti- 
tutional. Barefoot v. Musselwhite, 153 N.C. 
208, 69°S.E. 71 (1910). 

Evidence Must Show Destruction of 
Records. — The fact of the destruction by fire 
or otherwise of the records must be shown 
before the recitals, reference to, or mention of 
any decree, judgement, or other record recited 
in a deed of conveyance, etc., shall have the 
effect of evidence under this section. Barefoot v. 
Musselwhite, 153 N.C. 208, 69 S.E. 71 (1910). 
See Dail v. Suggs, 85 N.C. 104 (1881). 

Where the original papers of the judg- 
ment roll have been lost, the minute docket 
of the court may be introduced to prove the 
contents thereof. Hare v. Hollomon, 94 N.C. 14 
(1886); Everett v. Newton, 118 N.C. 919, 23 S.E. 
961 (1896). 


This section was applied where a deed 
made in compliance to a decree of court 
was destroyed, the recitals in the decree be- 
ing taken as prima facie evidence of facts and 
authority. Irvin v. Clark, 98 N.C. 437, 4 S.E. 30 
(1887). See Isler v. Isler, 88 N.C. 576 (1883). 

The recitals in a deed which refer to the 
decree, so as to identify it, are of themselves 
prima facie evidence of its binding force and 
validity as against all persons who were parties 
to said decree. Pinnell v. Burroughs, 172 N.C. 
182, 90 S.E..218 (1916). See. also Hare wv, 
Hollomon, 94 N.C. 14 (1886); Everett v. New- 
ton, 118 N.C. 919, 23 S.E. 961 (1896); Pinnell v. 
Burroughs, 168 N.C. 315, 84 S.E. 364 (1915). 

Cited in Henderson County v. Johnson, 230 
N.C. 723, 55 S.E.2d 502 (1949). 


§ 98-17. Conveyances reciting court records prima facie 
evidence thereof. 


Such deed of conveyance, or other paper-writing, executed as aforesaid, and 
registered according to law, may be read in any suit now pending or which may 
hereafter be instituted in any court of this State, as prima facie evidence of the 
existence and validity of the decree, judgment, order, or other record upon 
which the same purports to be founded, without any other or further restora- 
tion or reinstatement of said decree, order, judgment, or record than is 
contained in this Chapter. (1870-1, c. 86, s. 2; Code, s. 70; Rev., s. 342; C.S., s. 
381.) 


CASE NOTES 


Constitutionality. — The constitutionality to dispute. Barefoot v. Musselwhite, 153 N.C. 
and validity of this section cannot now be open 208, 69 S.E. 71 (1910). 


§ 98-18. Court records and conveyances to which Chapter 
extends. 


This Chapter shall extend to records of any court which have been or may be 
destroyed by fire or otherwise, and to any deed of conveyance, paper-writing, or 
other bona fide evidence of title executed before the destruction of said records. 
(1871-2, c. 64, s. 2; 1874-5, c. 254, s. 2; Code, s. 71; Rev., s. 343;.C.S.,-s. 382) 
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Local Modification. — Cherokee, Graham, 
Haywood and Madison: C.S., G.S. 384, 1935, c. 
25; Moore: C.S., G.S. 383. 


§§ 98-19, 98-20: Repealed by Session Laws 1971, c. 780, s. 37. 


Cross References. — For present provi- 
sions covering the subject matter of the re- 
pealed sections, see G.S. 142-15.1, 159-137. 


AIT 


Chapter 99. 
Libel and Slander. 


Sec. 

99-1. Libel against newspaper; defamation by 
or through radio or television sta- 
tion; notice before action. 

99-2. Effect of publication or broadcast in good 
faith and retraction. 


Sec. 

99-4. [Repealed.| 

99-5. Negligence in permitting defamatory 
statements by others essential to 
liability of operator, etc., of broad- 
casting station. 


99-3. Anonymous communications. 


§ 99-1. Libel against newspaper; defamation by or 
through radio or television station; notice be- 
fore action. 


(a) Before any action, either civil or criminal, is brought for the publication, 
in a newspaper or periodical, of a libel, the plaintiff or prosecutor shall at least 
five days before instituting such action serve notice in writing on the defen- 
dant, specifying the article and the statements therein which he alleges to be 
false and defamatory. 

(b) Before any action, either civil or criminal, is brought for the publishing, 
speaking, uttering, or conveying by words, acts or in any other manner of a 
libel or slander by or through any radio or television station, the plaintiff or 
prosecutor shall at least five days before instituting such action serve notice in 
writing on the defendant, specifying the time of and the words or acts which he 
or they allege to be false and defamatory. (1901, c. 557; Rev 4s72012; CS 


BAZ el OAS G238,.5) 1.) 


Cross References. — As to statute of limi- 
tations for libel and slander, see G.S. 1-54. As to 
pleadings in libel and slander, see G.S. 14-1, 
Rule 9. As to allowance of costs in an action for 
libel and slander, see G.S. 6-18. As to criminal 
statutes on libel and slander, see G.S. 14-47. As 
to the making of derogatory reports concerning 
banks, see G.S. 53-128. 

Legal Periodicals. — For article, “Restric- 
tions on a Free Press,” wherein various phases 
of rights arising out of libel are discussed, see 4 
N.C.L. Rev. 24 (1926). 


For note on misstatement of fact about public 
figure, see 44 N.C.L. Rev. 442 (1966). 

For note on requirements for collection of 
substantial damages in actionable per se defa- 
mation, see 46 N.C.L. Rev. 160 (1967). 

For note, “Renwick v. News & Observer Pub- 
lishing Co.: North Carolina Rejects the False 
Light Invasion of Privacy Tort,” see 63 N.C.L. 
Rev. 767 (1985). 


CASE NOTES 


Constitutionality. — Session Laws 1901, c. 
557, known as the “London Libel Law” and 
subsequently appearing as G.S. 2429, 2430 and 
2431 of the Consolidated Statutes (now subsec- 
tion (a) of this section, G.S. 99-2(a), and GS. 
99-3, respectively), was held constitutional in 
Osborn v. Leach, 135 N.C. 628, 47 S.E. 811 
(1904). See also Pentuff v. Park, 194 N.C. 146, 
12355, b..616, 53.A,L.R.,626 (1927). 

Complaint Must Allege Notice. — Under 
this section, a complaint in an action for libel 
must allege the giving of five days’ notice to the 
defendant in writing, specifying the article and 
the statements alleged to be false. Williams v. 
Smith, 134 N.C. 249, 46 S.E. 502 (1904). 


Failure to Allege Notice. — In an action 
against a newspaper for libel, the failure of the 
complainant to allege the five days’ notice ren- 
dered it demurrable. Osborn v. Leach, 135 N.C. 
628, 47 S.E. 811 (1904). 

Amendment Showing Notice. — Where a 
demurrer was sustained to a complaint for libel 
against a newspaper because it failed to appear 
that notice of the action had been given, the 
trial court could permit an amendment show- 
ing that fact. Osborn v. Leach, 135 N.C. 628, 47 
S.E. 811 (1904). 

Letter as Sufficient Notice. — A letter 
written by plaintiff and received by defendant, 
in which demand was made for a retraction and 
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apology for a clearly specified article, and in 
which the alleged false and defamatory state- 
ments were plainly indicated, was a sufficient 
notice in writing as required by this section, the 
provisions of former G.S. 1-585 (see now G.S. 
1A-1, Rule 5) relating to notice in judicial 
proceedings after suit has been instituted, not 
being applicable. Roth v. Greensboro News Co., 
214 N.C. 23, 197 S.E. 569 (1938). 

Failure to Give Notice. — In an action for 
libel against a newspaper, the failure to give 
notice of the action as required only relieves the 
paper of punitive damages. Osborn v. Leach, 
135 N.C. 628, 47 S.E. 811 (1904). 

When Notice Unnecessary. — In an action 
for libel, where the newspaper publishes a 
retraction, no notice need be given. Osborn v. 
Leach, 135 N.C. 628, 47 S.E. 811 (1904). 

Whether the provisions of this Chapter as to 
notice to the defendant in an action for libel, 
looking to retraction and apology, apply to in- 
dividuals having no connection with a newspa- 
per publishing the libel, was questioned in Paul 
v. National Auction Co., 181 N.C. 1, 105 S.E. 
Son (1971). 

Compensatory Damages. — This section 


and G.S. 99-2, relating to notice looking to a 
retraction and apology, having significance only 
on the question of punitive damages, do not 
include compensatory damages for “pecuniary 
loss, physical pain, mental suffering, and injury 
to reputation.” In Osborn v. Leach, 135 N.C. 
628, 43 S.E. 811 (1904), it was held that an 
action for libel may proceed for the recovery of 
compensatory damages, whether the notice has 
been given or otherwise. Paul v. National Auc- 
tion Co., 181 NiGisly 1050S: Messi (1921)) See 
Kindley v. Privette, 241 N.C. 140, 84 S.E.2d 660 
(1954). 

For case in which service of notice un- 
der former § 1-585 was distinguished, see 
Roth v. Greensboro News Co., 214 N.C. 23, 197 
5.E. 569 (1.938): 

Applied in Harrell v. Goerch, 209 N.C. 741, 
184 S.E. 489 (1936). 

Cited in Woody v. Catawba Valley Broadcast- 
ing Co., 272 N.C. 459, 158 S.E.2d 578 (1968); 
Cline v. Brown, 24 N.C. App. 209, 210 S.E.2d 
446 (1974); Lamb v. Wedgewood S. Corp., 308 
N.C. 419, 302 S.E.2d 868 (1983); Neill Grading 
& Constr. Co. v. Lingafelt, 168 N.C. App. 36, 606 
S.E.2d 734, 2005 N.C. App. LEXIS 160 (2005). 


§ 99-2. Effect of publication or broadcast in good faith and 
retraction. 


(a) Ifit appears upon the trial that said article was published in good faith, 
that its falsity was due to an honest mistake of the facts, and that there were 
reasonable grounds for believing that the statements in said article were true, 
and that within 10 days after the service of said notice a full and fair 
correction, apology and retraction was published in the same editions or 
corresponding issues of the newspaper or periodical in which said article 
appeared, and in as conspicuous place and type as was said original article, 
then the plaintiff in such case, if a civil action, shall recover only actual 
damages, and if, in a criminal proceeding, a verdict of “guilty” is rendered on 
such a state of facts, the defendant shall be fined a penny and the costs, and no 
more. 

(b) Ifit appears upon the trial that such words or acts were conveyed and 
broadcast in good faith, that their falsity was due to an honest mistake of the 
facts, or without prior knowledge or approval of such station, and if with prior 
knowledge or approval that there were reasonable grounds for believing that 
the words or acts were true, and that within 10 days after the service of said 
notice a full and fair correction, apology and retraction was conveyed or 
broadcast by or over such radio or television station at approximately the same 
time of day and by the same sending power so as to be as visible and audible 
as the original acts or words complained of, then the plaintiff in such case, ifa 
civil action, shall recover only actual damages, and if, in a criminal proceeding, 
a verdict of “guilty” is rendered on such state of facts, the defendant shall be 
fined a penny and costs, and no more. (1901, c. 557; Rev., s. 2013; C.S., s. 2430; 
1943 ER Z38rse2,) 


CASE NOTES 


Constitutionality. — Subsection (a) of this 
section, providing that a newspaper publishing 


a libel may avoid, under certain conditions, the 
payment of punitive damages, is not discrimi- 
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natory, and is a constitutional enactment. 
Pentuff v. Park, 194 N.C. 146, 138 S.E. 616, 53 
A.L.R. 626 (1927). See also Osborn v. Leach, 
135 N.C. 628, 47 S.E. 811 (1904). 

A recovery of actual damages does not 
abridge the freedom of the press. Pentuff v. 
Park, 194 N.C. 146, 138 S.E. 616, 53 A.L.R. 626 
(1927). 

Where a statute for libel applies equally to all 
newspapers and periodicals, it does not amount 
to unconstitutional discrimination. Osborn v. 
Leach, 135 N.C. 628, 47 S.E. 811 (1904). 

Form of Retraction. — While this section 
does not prescribe any particular form of re- 
traction, it does require a categorical retraction 
and apology. The mere statement that defen- 
dant had come into possession of information 
contrary to that theretofore published was in- 
sufficient to meet the requirements of this sec- 
tion, nor was it incumbent on plaintiff to ap- 
prove or disapprove thereof, and this failure to 
do so did not exculpate defendant or preclude 
the submission of an issue of punitive damages. 
Roth v. Greensboro News Co., 217 N.C. 13, 6 
S.E.2d 882 (1940). 

“Actual Damages”. — The “actual dam- 
ages” recoverable in a suit for libelous publica- 
tion by a newspaper in the event of a retraction, 
allowed by the statute, is for pecuniary loss, 
direct or indirect, or for physical pain and 
inconvenience. Pentuff v. Park, 194 N.C. 146, 
138 S.E. 616, 53 A.L.R. 626 (1927). 

Actual damages also include mental suffer- 
ing and injury to reputation. Osborn v. Leach, 
135 N.C. 628, 47 S.E. 811 (1904). 

Damages When Defendants Do Not Com- 
ply. — Where the defendants did not avail 
themselves of the privilege given them under 
this section, the damages that could be 
awarded would include punitive as well as 
actual damages. Pentuff v. Park, 194 N.C. 146, 
138 S.E. 616, 53 A.L.R. 626 (1927). 

Damages as “Property”. — The right to 
have punitive damages assessed is not prop- 
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erty, but the right to recover actual or compen- 
satory damages is property. Osborn v. Leach, 
135° N.C, 628, 47° 5.6. 8111904). 

Only Actual Damages _ Recoverable 
Where Publication in Good Faith Is Fol- 
lowed by Correction. — Where plaintiff's 
evidence established a false publication, and 
defendant’s evidence showed that the publica- 
tion was made in good faith through error, and 
that a correction and retraction was published 
upon defendant ascertaining the facts, plaintiff 
was entitled to recover the actual damage sus- 
tained by him. Lay v. Gazette Publishing Co., 
209 N'Gois4) 183.518) 416.1936): 

No Punitive Damages May Be Recov- 
ered in the Absence of Malice or Wanton- 
ness and Recklessness. See Lay v. Gazette 
Publishing Co., 209 N.C. 134, 183 S.E. 416 
(1936). 

For definition of actual malice, see Cline 
vy. Brown, 24 N.C. App. 209, 210 S.E.2d 446 
(1974), cert. denied, 286 N.C. 412, 211 S.E.2d 
TIA 1975): 

When Malice May Not Be Inferred by 
Jury. — Malice may not be inferred by the jury 
from a false publication when defendant’s un- 
contradicted evidence rebuts the presumption 
by showing that the publication was made in 
good faith through error, and that a correction 
and retraction was published upon defendant 
ascertaining the facts. Lay v. Gazette Publish- 
ing Co., 209 N.C. 134, 183 S.E. 416 (1936). 

Defendant’s Pleading. — In an action for 
libel against a newspaper, the paper having 
pleaded a retraction of the publication, it is 
necessary for the defendant to show that the 
publication was made in good faith, and with 
reasonable ground to believe it to be true, in 
order to relieve the paper from punitive dam- 
ages. Osborn v. Leach, 135 N.C. 628, 47 S.E. 
811 (1904). 

Cited in Lamb v. Wedgewood S. Corp., 308 
N.C. 419, 302 S.E.2d 868 (1983); Neill Grading 
& Constr. Co. v. Lingafelt, 168 N.C. App. 36, 606 
S.E.2d 734, 2005 N.C. App. LEXIS 160 (2005). 


§ 99-3. Anonymous communications. 


The two preceding sections [G.S. 99-1 and 99-2] shall not apply to anony- 
mous communications and publications. (1901, c. 557, s. 3; Rev., s. ZOLA sess 


s. 2431.) 


CASE NOTES 


An article signed “Smith” is not an anon- 
ymous publication under this section. Williams 
y. Smith, 134 N.C. 249, 46 S.E. 502 (1904). 


§ 99-4: Repealed by Session Laws 1975, c. 402. 
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§ 99-5. Negligence in permitting defamatory statements 
by others essential to liability of operator, etc., 
of broadcasting station. 


The owner, licensee or operator of a visual or sound radio broadcasting 
station or network of stations, and the agents or employees of any such owner, 
licensee or operator, shall not be liable for any damage for any defamatory 
statement published or uttered in or as a part of a visual or sound radio 
broadcast, by one other than such owner, licensee or operator, or agent or 
employee thereof, unless such owner, licensee or operator shall be guilty of 
negligence in permitting any such defamatory statement. (1949, c. 262.) 


Legal Periodicals. — For brief comment on 
this section, see 27 N.C.L. Rev. 488 (1949). 
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Chapter 99A. 
Civil Remedies for Criminal Actions. 


Sec. 
99A-1. Recovery of damages for interference 
with property rights. 


§ 99A-1. Recovery of damages for interference with prop- 
erty rights. 


Notwithstanding any other provisions of the General Statutes of North 
Carolina, when personal property is wrongfully taken and carried away from 
the owner or person in lawful possession of such property without his consent 
and with the intent to permanently deprive him of the use, possession and 
enjoyment of said property, a right of action arises for recovery of actual and 
punitive damages from any person who has or has had, possession of said 
property knowing the property to be stolen. 

An agent having possession, actual or constructive, of property lawfully 
owned by his principal, shall have a right of action in behalf of his principal for 
any unlawful interference with that possession by a third person. 

In cases of bailments where the possession is in the bailee, a trespass 
committed during the existence of the bailment shall give a right of action to 
the bailee for the interference with his special property and a concurrent right 
of action to the bailor for the interference with his general property. 

Any abuse of, or damage done to, the personal property of another or one who 
is in possession thereof, unlawfully, is a trespass for which damages may be 
recovered. (1973, c. 809.) 


CASE NOTES 


Owner May Collect Actual and Punitive 
Damages from One Criminally Guilty of 
Receiving Stolen Property. — It is reason- 
ably clear that the first paragraph of this sec- 
tion is fairly consistent with the title of the bill 
from which it was enacted, and that the owner 
of stolen property may collect actual and puni- 
tive damages from one who is criminally guilty 
of receiving the stolen property. Russell v. Tay- 
lor, 37 N.C. App. 520, 246 'S.E.2d 569 (1978). 

This section creates a right of action in the 
owner, his agent or a bailee of stolen property 
for recovery of damages from one who is crim- 
inally guilty of receiving stolen property. Noell 
y. Winston, 51 N.C. App. 455, 276 S.E.2d 766, 
cert. denied, 303 N.C. 315, 281 S.E.2d 652 
(1981). 

Finding of Knowledge by Defendant Re- 
quired to Support Award Under First 
Paragraph. — No actual or punitive damages 
could be awarded pursuant to the first para- 
graph of this section in an action in which the 
plaintiff alleged that the defendant sold a mo- 
bile home to her and thereafter wrongfully took 
possession of and converted the mobile home 
and its contents, where there was no finding of 
fact that the defendant received the property 
knowing it to be stolen. Russell v. Taylor, 37 


N.C. App. 520, 246 8.E.2d 569 (1978). 

Paragraphs two and three of this sec- 
tion merely create rights of action in 
agents of the owners and bailees of the personal 
property the possession of which has been un- 
lawfully interfered with. Russell v. Taylor, 37 
N.C. App. 520, 246 S.E.2d 569 (1978). 

Punitive Damages Not Authorized Un- 
der Last Paragraph. — Appiying a strict 
construction to the last paragraph of this sec- 
tion, it does not authorize the recovery of punt- 
tive damages. Russell v. Taylor, 37 N.C. App. 
520" 246°5.E,2d 569 (1978). 

While the last paragraph of this section pro- 
vides for the recovery of damages for an “un- 
lawful” abuse of or damage to the personal 
property of another, it says nothing about pu- 
nitive damages. Russell v. Taylor, 37 N.C. App. 
520, 246 8.E.2d 569 (1978). 

Deletion of Attorney’s Name from Ap- 
pointment Lists. — Plaintiff attorney's alle- 
gations that defendant members of a county 
bar association committee had deleted plain- 
tiff’s name from indigent defendant appoint- 
ment lists and that the district bar had not 
adopted a plan authorizing defendants to for- 
mulate rules for appointment of counsel failed 
to state a claim for damages based on a denial 
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of due process or trespass against plaintiff’s cert. denied, 303 N.C. 315, 281 S.E.2d 652 
property rights under this section. Noell v. (1981). 
Winston, 51 N.C. App. 455, 276 S.E.2d 766, 
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Chapter 99B. 
Products Liability. 


Sec. 

99B-1. Definitions. 

99B-1.1. Strict hability. 

99B-1.2. Breach of warranty. 

99B-2. Seller’s opportunity to inspect; privity 
requirements for warranty claims. 

99B-3. Alteration or modification of product. 

99B-4. Knowledge or reasonable care. 

99B-5. Claims based on inadequate warning or 
instruction. 


§ 99B-1. Definitions. 


Sec. 

99B-6. Claims based on inadequate design or 
formulation. 

99B-7 through 99B-9. [Reserved.] 

99B-10. Immunity for donated food. 

99B-11. Claims based on defective design of 
firearms. 


When used in this Chapter, unless the context otherwise requires: 
(1) “Claimant” means a person or other entity asserting a claim and, if 
said claim is asserted on behalf of an estate, an incompetent or a 
minor, “claimant” includes plaintiff’s decedent, guardian, or guardian 


ad litem. 


(2) “Manufacturer” means a person or entity who designs, assembles, 
fabricates, produces, constructs or otherwise prepares a product or 
component part of a product prior to its sale to a user or consumer, 
including a seller owned in whole or significant part by the manufac- 
turer or a seller owning the manufacturer in whole or significant part. 

(3) “Product liability action” includes any action brought for or on account 
of personal injury, death or property damage caused by or resulting 
from the manufacture, construction, design, formulation, develop- 
ment of standards, preparation, processing, assembly, testing, listing, 
certifying, warning, instructing, marketing, selling, advertising, 
packaging, or labeling of any product. ? 

(4) “Seller” includes a retailer, wholesaler, or distributor, and means any 
individual or entity engaged in the business of selling a product, 
whether such sale is for resale or for use or consumption. “Seller” also 
includes a lessor or bailor engaged in the business of leasing or 
bailment of a product. (1979, c. 654, s. 1; 1995, c. 522, s. 1.) 


Editor’s Note. — Session Laws 1979, c. 654, 
s. 6, provided: “The provisions of this act shall 
not be construed to amend or repeal the provi- 
sions of G.S. 1-17.” 

Session Laws 1995, c. 522, s. 3 provides that 
this act, which amended existing sections in 
this Chapter and enacted new ones, shall not 
apply to product liability actions for injury or 
death resulting from any silicone gel breast 
implant implanted prior to January 1, 1996. 

Legal Periodicals. — For survey of 1979 
commercial law, see 58 N.C.L. Rev. 1290 (1980). 

For article, “North Carolina’s New Products 
Liability Act: A Critical Analysis,” see 16 Wake 
Forest L. Rev. 171 (1980). 

For survey of 1981 tort law, see 60 N.C.L. 
Rev. 1465 (1982). 

For discussion of the “reasonable notice” as- 
pect of warranty law, in light of Maybank v. 5.5. 
Kresge, 302 N.C. 129, 273 S.E.2d 681 (1981), 


see 61 N.C.L. Rev. 177 (1982). 

For a symposium on the North Carolina 
Commercial Code, see 18 Wake Forest L. Rev. 
16119382); 

For comment, “The Crashworthy Vehicle: 
Heading For a Collision in the North Carolina 
Courts,” see 18 Wake Forest L. Rev. 711 (1982). 

For note on the six-year statutory bar to 
products liability actions, in light of Tetterton v. 
Long Manufacturing Co., 314 INU C4432 
S.E.2d 67 (1985), see 64 N.C.L. Rev. 1155 
(1986). 

For note discussing products liability and the 
sufficiency of causation evidence to warrant 
submission of the case to the jury, in light of 
Owens ex rel. Owens v. Bourns, Inc., 766 F.2d 
145 (4th Cir.), reh’g denied, 106 S. Ct. 608 
(1985), see 21 Wake Forest L. Rev. 1155 (1986). 

For comment on stand against tort reform, 
see 10 Campbell L. Rev. 439 (1988). 
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For article, “Toward a Process-Based Ap- 
proach to Failure-to-Warn Law,” see 71 N.C.L. 
Rev. 121 (1992). 

For article, “Strictly No Strict Liability: The 
1995 Amendments to Chapter 99B, the Prod- 
ucts Liability Act,” see 74 N.C.L. Rev. 2240 
(1996). 


CASE 


Purpose. — This Chapter provides protec- 
tion for merchants who merely sell products 
while allowing the purchaser of the product to 
proceed against the manufacturer of the prod- 
uct. Travelers Ins. Co. v. Chrysler Corp., 845 F. 
Supp. 1122 (M.D.N.C. 1994). 

This Chapter does not adopt strict liabil- 
ity in product liability cases. Smith v. Fiber 
Controls Corp., 300 N.C. 669, 268 S.E.2d 504 
(1980). 

North Carolina expressly rejects strict 
liability in products liability actions. Bry- 
ant v. Adams, 116 N.C. App. 448, 448 S.E.2d 
832 (1994), cert. denied, 339 N.C. 736, 454 
S.E.2d 647 (1995). 

The North Carolina legislature intended 
to establish a fixed cut-off date to bar ac- 
tions brought after six years involving an in- 
jury caused by a manufactured good. A defen- 
dant escapes liability if the action is not 
brought within the six-year window provided 
by G.S. 1-50(6) (now G.S. 1-50(a)(6)). Lindsay v. 
Public Serv. Co., 725 F. Supp. 278 (W.D.N.C. 
1989), appeal dismissed, 732 F. Supp. 623 
(W.D.N.C. 1990). 

With No Exception for Failure to Warn. 
— The statute of repose, G.S. 1-50(6) (now G.S. 
1-50(a)(6)), as incorporated into this Chapter, 
the North Carolina products liability statute, 
anticipates that the statute includes any action 
brought for or on account of personal injury. 
Specifically, the statute includes those injuries 
caused by or resulting from a warning or lack 
thereof. Thus, the statute of repose contains no 
exception for failure to warn. Lindsay v. Public 
Serv. Co., 725 F. Supp. 278 (W.D.N.C. 1989), 
appeal dismissed, 732 F. Supp. 623 (W.D.N.C. 
1990). 

Period of Limitations. — Section 1-50(6) 
(now G.S. 1-50(a)(6)) was enacted with this 
Chapter to provide a period of limitations for 
actions to which this Chapter applies. Bernick 
v. Jurden, 306 N.C. 435, 293 S.E.2d 405 (1982). 

Statute of Repose. — This section does not 
completely eviscerate the statute of repose in 
the case of minors and others under disability. 
If a product is over six years old at the time of 
injury, which would be the time that the claim 
accrues, than the statute of repose operates as 
a total bar on that claim; however, if a claim 
accrues before the six year statute of repose has 
expired, this section simply operates to extend 
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For article, “Products Liability — Emerging 
Consensus and Persisting Problems: An Ana- 
lytical Review Presenting Some Options,” 25 
Campbell L. Rev. 1 (2002). 


NOTES 


the time period within which a minor or other 
with disability may bring suit under Chapter 
99B. Therefore, claims accruing after six years 
will still be barred. Bryant v. Adams, 116 N.C. 
App. 448, 448 S.E.2d 832 (1994), cert. denied, 
339 N.C. 736, 454 S.E.2d 647 (1995). 

Recovery for Economic Losses. — In the 
context of a products liability suit, purely eco- 
nomic losses cannot ordinarily be recovered in 
an action for negligence. Chicopee, Inc. v. Sims 
Metal Works, Inc., 98 N.C. App. 423, 391 S.E.2d 
211, appeal withdrawn, 328 N.C. 329, 402 
S.E.2d 826. 

Recoverable Losses. — With respect to 
what losses are recoverable in a products lia- 
bility suit, North Carolina follows the majority 
rule and does not allow recovery of purely 
economic losses in an action for negligence. AT 
& T Corp. v. Medical Review of N.C., Inc., 876 F. 
Supp. 91 (E.D.N.C. 1995). 

Purely Economic Loss. — Purely economic 
loss is not recoverable under tort law in a 
products liability action in North Carolina. AT 
& T Corp. v. Medical Review of N.C., Inc., 876 F. 
Supp. 91 (E.D.N.C. 1995). 

Where third party plaintiff claimed it was 
entitled to maintain an action under the Prod- 
ucts Liability Act that would fall within the 
exception to the privity requirement in the 
context of breach or implied warranty, but did 
not allege that defects in the voice mail system 
resulted in any physical injury or property 
damage and only alleged economic loss, the 
general rule regarding privity remained intact 
and third party plaintiff could not maintain its 
breach of implied warranty claim. AT & T Corp. 
v. Medical Review of N.C., Inc., 876 F. Supp. 91 
(E.D.N.C. 1995). 

The imprinting of retailer’s trademark 
in shoe was insufficient to bring retailer 
within the definition of manufacturer in subdi- 
vision (2) of this section. Morrison v. Sears, 
Roebuck & Co., 80 N.C. App. 224, 341 S.E.2d 
40, rev'd on other grounds, 319 N.C. 298, 354 
S.E.2d 495 (1987). 

“Selling” encompasses delivery of prod- 
ucts. Champs Convenience Stores, Inc. v. 
United Chem. Co., 99 N.C. App. 275, 392 S.E.2d 
761 (1990), rev’d on other grounds, 329 N.C. 
446, 406 S.E.2d 856 (1991). 

Action of Breach of Implied Warranty of 
Merchantability. — The implied warranty of 


426 


§99B-1.1 


merchantability arises under the UCC upon 
the sale of goods when the seller is a merchant 
with respect to goods of the kind sold. The term 
“product liability action” as used in the Prod- 
ucts Liability Act includes “any action brought 
for or on account of personal injury, death or 
property damage caused by or resulting from 

. . the selling. . . of any product.” Therefore, 
an action of breach of implied warranty of 
merchantability under the UCC is a “product 
liability action” within the meaning of the Prod- 
ucts Liability Act if the action is for injury to 
person or property resulting from the sale of a 
product. Morrison v. Sears, Roebuck & Co., 319 
N'C.-298, 354 S.E.2d 495 (1987). 

Negligence Action for Injuries Caused 
by the Warning or Instructing of Products. 
— Although the legislature did not undertake 
to define what “products” are covered by Chap- 
ter 99B, subsection (3) of this section antici- 
pates, that a products liability action may in- 
clude an action for personal injuries caused by 
or resulting from the “warning or instructing” 
of any product. Driver v. Burlington Aviation, 
Inc., 110 N.C. App. 519, 480 S.E.2d 476 (1993). 

Where plaintiff’s amended complaint alleged 
that aircraft manufacturer had a duty to the 
pilot and his passengers to provide complete 


§ 99B-1.1. Strict liability. 
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and accurate instruction concerning various 
mechanical functions, and that the manual 
wrongfully instructed concerning these func- 
tions and that the negligence of the aircraft 
manufacturer actually and proximately caused 
the damages to the plaintiffs, the allegations 
were sufficient to state a claim for relief based 
on a theory of negligence against the aircraft 
manufacturer in the preparation and publica- 
tion of the information manual. Driver v. Burl- 
ington Aviation, Inc., 110 N.C. App. 519, 430 
S.H.2d 476 (1993). 

Applied in Wilson Bros. v. Mobil Oil, 63 N.C. 
App. 334, 305 S.E.2d 40 (1983); Crews v. W.A. 
Brown & Son, 106 N.C. App. 324, 416 S.E.2d 
924 (992) 

Cited in Matthews v. Johnson Publishing 
Co., 89 N.C. App.'522; 366'S.E.2d.525 (1988); 
Morgan v. Cavalier Acquisition Corp., 111 N.C. 
App. 520, 482 $.E.2d 915 (1993); Moore v. 
Coachmen Indus., Inc., 129 N.C. App. 376, 499 
S.E.2d 772 (1998); Vogl v. LVD Corp., 132 N.C. 
App. 797, 514 S.E.2d 113 (1999); Red Hill 
Hosiery Mill v. Magnetek, Inc., 188 N.C. App. 
70, 530 S.E.2d 321, 2000 N.C. App. LEXIS 542 
(2000); DeWitt v. Eveready Battery Co., 355 
N.C. 672, 565 S.E.2d 140, 2002 N.C. LEXIS 548 
(2002). 


There shall be no strict liability in tort in product liability actions. (1995, c. 


ooo. 5. |.) 


CASE NOTES 


Cited in Gbye v. Gbye, 130 N.C. App. 585, 
503 S.E.2d 434 (1998), cert. denied, 349 N.C. 
357, 517 S.E.2d 893 (1998); Ward v. Am. Med. 
Sys.,,170_F..Supp. 2d 594, 2001. U.S.. Dist. 


LEXIS 16969 (W.D.N.C. 2001); DeWitt v. 
Eveready Battery Co., 355 N.C. 672, 565 S.E.2d 
140, 2002 N.C. LEXIS 548 (2002). 


§ 99B-1.2. Breach of warranty. 


Nothing in this act shall preclude a product liability action that otherwise 
exists against a manufacturer or seller for breach of warranty. The defenses 
provided for in this Chapter shall apply to claims for breach of warranty unless 
expressly excluded under this Chapter. (1995, c. 522, s. 1.) 


CASE NOTES 


Cited in Dewitt v. Eveready Battery Co., 144 
NC sApp, 143, 550 5.E.2d 511, 2001 N.C. App. 
LEXIS 432 (2001), cert. denied, 354 N.C. 216, 
553 S.E.2d 398 (2001), aff'd, 355 N.C. 672, 565 


S.E.2d 140 (2002); DeWitt v. Eveready Battery 
Co., 355 N.C. 672, 565 S.E.2d 140, 2002 N.C. 
LEXIS 548 (2002). 


§ 99B-2. Seller’s opportunity to inspect; privity require- 
ments for warranty claims. 


(a) No product liability action, except an action for breach of express 
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warranty, shall be commenced or maintained against any seller when the 
product was acquired and sold by the seller in a sealed container or when the 
product was acquired and sold by the seller under circumstances in which the 
seller was afforded no reasonable opportunity to inspect the product in such a 
manner that would have or should have, in the exercise of reasonable care, 
revealed the existence of the condition complained of, unless the seller 
damaged or mishandled the product while in his possession; provided, that the 
provisions of this section shall not apply if the manufacturer of the product is 
not subject to the jurisdiction of the courts of this State or if such manufacturer 
has been judicially declared insolvent. 

(b) A claimant who is a buyer, as defined in the Uniform Commercial Code, 
of the product involved, or who is a member or a guest of a member of the 
family of the buyer, a guest of the buyer, or an employee of the buyer may bring 
a product liability action directly against the manufacturer of the product 
involved for breach of implied warranty; and the lack of privity of contract shall 
not be grounds for the dismissal of such action. (1979, c. 654, s. 1; 1989, c. 420; 


OOS CHO 2 ss ls) 


Cross References. — As to demand for 
monetary relief in products liability actions, see 
G.S. 1A-1, Rule 8(a)(2). 

Legal Periodicals. — For survey of 1979 
commercial law, see 58 N.C.L. Rev. 1290 (1980). 

For article, “North Carolina’s New Products 
Liability Act: A Critical Analysis,” see 16 Wake 
Forest L. Rev. 171 (1980). 

For note on requirement of privity and ex- 
press warranties, see 16 Wake Forest L. Rev. 
857 (1980). 


For symposium on the North Carolina Com- 
mercial Code, see 18 Wake Forest L. Rev. 161 
(1982). 

For note discussing sufficiency of causation 
evidence to warrant submission of products 
liability case to the jury, in light of Owens ex 
rel. Owens v. Bourns, Inc., 766 F.2d 145 (4th 
Cir.), reh’g denied, 106 S. Ct. 608 (1985), see 21 
Wake Forest L. Rev. 1155 (1986). 


CASE NOTES 


Subsection (a) as Defense Under UCC. — 
The legislature intended that subsection (a) be 
available as a defense to actions for breach of 
an implied warranty of merchantability 
brought under the UCC. Morrison v. Sears, 
Roebuck & Co., 319 N.C. 298, 354 S.E.2d 495 
C987), 

Subsection (a) as Defense in Breach of 
Implied Warranty Actions. — In products 
liability actions arising from breaches of im- 
pled warranties, unlike those arising from 
breaches of express warranties, the defenses 
provided by subsection (a) are available to 
defendants. Morrison v. Sears, Roebuck & Co., 
319 N.C. 298, 354 S.E.2d 495 (1987). 

Intent of Defenses. — The defenses estab- 
lished in this section were intended to limit the 
ability of merchants who merely sell products 
without any knowledge of any defect in the 
product. Travelers Ins. Co. v. Chrysler Corp., 
845 F. Supp. 1122 (M.D.N.C. 1994). 

Act Held Inapplicable to Purchaser’s 
Employee. — The protections of the Products 
Liability Act would not extend to the employee 
of a purchaser where the employee was covered 
by workers’ compensation insurance. Davis v. 
Siloo Inc., 47 N.C. App. 237, 267 S.E.2d 354, 


cert. denied, 301 N.C. 234, 283 S.E.2d 131 
(1980). 

Where it was undisputed that plaintiff’s em- 
ployer purchased potato whitener for use in 
store, plaintiff used the product in her work, 
and plaintiff was covered by the Worker’s Com- 
pensation Act, this section prevented plaintiff 
from being a claimant on an implied warranty 
theory against the manufacturer; therefore, de- 
fendant’s motion for summary judgment on the 
implied warranty was properly granted. Sutton 
v.. Major Prods. Co.91 N.C. App6105 (472 
S.E.2d 897 (1988). 

Essential elements of an action for prod- 
ucts liability based upon negligence include: 
(1) Evidence of a standard of care owed by the 
reasonably prudent person in similar circum- 
stances; (2) breach of that standard of care; (3) 
injury caused directly or proximately by the 
breach, and; (4) loss because of the injury. 
McCollum v. Grove Mfg. Co., 58 N.C. App. 283, 
293 S.E.2d 632, aff’d, 307 N.C. 695, 300 S.E.2d 
374 (1983), decided under law applicable prior 
to effective date of this Chapter. 

Purely Economic Loss. — Where third 
party plaintiff claimed it was entitled to main- 
tain an action under the Products Liability Act 
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that would fall within the exception to the 
privity requirement in the context of breach or 
implied warranty, but did not allege that de- 
fects in the voice mail system resulted in any 
physical injury or property damage and only 
alleged economic loss, the general rule regard- 
ing privity remained intact and third party 
plaintiff could not maintain its breach of im- 
plied warranty claim. AT & T Corp. v. Medical 
Review of NiC.,\Inc.,,876 F, Supp. 91 (i: D.N.C. 
1995). 

Privity Requirement. — This Chapter 
(products liability) expressly abrogates privity 
requirement in certain claims based upon im- 
plied warranty. However, outside exceptions 
created by this Chapter, general rule is that 
privity is required to assert claim for breach of 
implied warranty involving only economic loss. 
Sharrard, McGee & Co. v. Suz’s Software, Inc., 
100 N.C. App. 428, 396 S.E.2d 815 (1990). 

North Carolina’s Products Liability Act re- 
laxes the privity requirement with respect to a 
claim for breach of implied warranty. AT & T 
Corp. v. Medical Review of N.C., Inc., 876 F. 
Supp. 91 (E.D.N.C. 1995). 

Privity Not Abolished for Employee. — A 
buyer’s employee is barred from suit against a 
seller grounded upon breach of implied war- 
ranty in that neither the Act nor the U.C.C. 
provisions regarding implied warranties abol- 
ish the privity requirement in such instance. 
Nicholson v. American Safety Util. Corp., 124 
Netw app. 09,470 5.420 672, 1996 N:Cc App. 
LEXIS 1016 (1996), cert. granted, 483 S.E.2d 
173 (1997), cert. granted, 483 S.E.2d 174 
(1997), modified and aff'd; 346 N.C. 767, 488 
Seid 240 (1997). 

Lack of Privity. — This section allows a 
buyer to bring a product liability action against 
a manufacturer of a product regardless of the 
lack of privity of contract. Travelers Ins. Co. v. 
CaryclensCorp., o4o,.,oupp,, 1122 (M.D.N.C. 
1994). 

Seller Representing Itself as Manufac- 
turer Is Not Protected. — Trial court erred in 
granting summary judgment for seller because 
a genuine issue of material fact existed as to 
whether seller was the apparent manufacturer 
of the heaters; a seller who holds himself out to 
the public as the manufacturer of a product is 
not protected from products lability actions by 
subsection (a) of this section. Warzynski v. 
Empire Comfort Sys., 102 N.C. App. 222, 401 
pit Zanp0 la L991). 

Principles of Negligence Govern. — In 
products liability cases, the duty of the manu- 
facturer in tort must be determined by the 
principles of negligence. The doctrine of strict 
liability, except for a few exceptional situations, 
has not been adopted. McCollum v. Grove Mfg. 
Co., 58 N.C. App. 283, 293 S.E.2d 632, aff'd, 307 
N.C. 695, 300 S.E.2d 374 (1983), decided under 
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law applicable prior to effective date of this 
Chapter. 

The failure of manufacturers and dis- 
tributors to properly inform purchasers of 
a product’s hazards, uses, and misuses is a 
basis for rendering them legally liable for inju- 
ries resulting therefrom under some circum- 
stances. Millikan v. Guilford Mills, Inc., 70 N.C. 
App. 705, 320 S.E.2d 909 (1984), cert. denied, 
312 N.C, 798, 325 S.E.2d 631. (1984). 

Liability for Sale of Inherently Danger- 
ous Product. — Liability may be imposed 
upon a manufacturer who sells a product that 1s 
inherently dangerous. McCollum v. Grove Mfg. 
Co., 68 N.C. App. 283, 293 S.H.2d 632, aff'd, 307 
N.C. 695, 300 S.E.2d 374 (1983), decided under 
law applicable prior to effective date of this 
Chapter. 

Manufacturer of a machine which is 
dangerous because of the way in which it 
functions, and patently so, owes to those who 
use it a duty merely to make it free from latent 
defects and concealed dangers. In a case 
against such a manufacturer, the plaintiff must 
prove the existence of a latent defect or of a 
danger not known to the plaintiff or other 
users. McCollum v. Grove Mfg. Co., 58 N.C. 
ADDa2o0.2050 4.20 632,,alt d 307 N.C 69a, 
300 S.E.2d 374 (1983), decided under law ap- 
plicable prior to effective date of this Chapter. 

Protection Against Obvious Defects Not 
Required. — A manufacturer has no duty to 
equip his product with safety devices to protect 
against defects and dangers that are obvious. 
In cases dealing with a manufacturer’s liability 
for injuries to remote users, the courts have 
always stressed the duty of guarding against 
hidden defects and of giving notice of concealed 
dangers. McCollum v. Grove Mfg. Co., 58 N.C. 
App. 288, 293 9.E.2d 632, aff'd, 807 N.C. 695, 
300 S.E.2d 374 (1983), decided under law ap- 
plicable prior to effective date of this Chapter. 

Standard of Care in Product Design. — 
As to the standard of care, a manufacturer is 
under a duty to those who use his product to 
exercise that degree of care in its design and 
manufacture that a reasonably prudent man 
would use in similar circumstances. McCollum 
v. Grove Mfg. Co., 58 N.C. App. 283, 293 S.E.2d 
632, aff'd, 307 N.C. 695, 300 S.E.2d 374 (1983), 
decided under law applicable prior to effective 
date of this Chapter. 

Liability Under Crashworthiness The- 
ory. — Under the law of North Carolina, an 
automobile manufacturer would not be held 
liable for defects in the design and manufacture 
of a vehicle which neither caused nor contrib- 
uted to the cause of a collision, but served to 
exacerbate injuries sustained thereafter. Wil- 
son v. Ford Motor Co., 656 F.2d 960 (4th Cir. 
19s). 

Where 1964 Volkswagen occupied by dece- 
dents and designed, manufactured and distrib- 
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uted by VW, burst into flames due to an alleg- 
edly defective gas tank when it was struck by a 
1972 Dodge being operated on the wrong side of 
the highway, and it was not alleged that the 
defective gas tank caused the collision, the 
district court erred in denying VW’s motions for 
dismissal and for summary judgment in a suit 
to recover damages for the wrongful deaths of 
decedents as a result of the alleged failure of 
VW to design a crashworthy vehicle. Martin v. 
Volkswagen of Am., Inc., 707 F.2d 823 (4th Cir. 
1983). 

A cause of action for enhanced injuries 
is permissible under North Carolina law. 
Warren v. Colombo, 93 N.C. App. 92, 377 S.E.2d 
249 (1989); Mumford v. Colombo, 93 N.C. App. 
107, 377 S.E.2d 258 (1989); Corbitt v. Colombo, 
93 N.C. App. 111, 377 S.E.2d 259 (1989); 
Holmes v. Colombo, 93 N.C. App. 117, 377 
S.E.2d 261 (1989); Corbitt v. Colombo, 93 N.C. 
App. 113, 377 S.E.2d 262 (1989); Albritton v. 
Colombo, 93 N.C. App, 115, 377 S.H.2d 264 
(1989); Mumford v. Colombo, 93 N.C. App. 109, 
377 S.E.2d 265 (1989). 

Under the negligence theory of enhanced 
injury, recovery may be allowed when defects in 
a vehicle enhance or increase plaintiff’s injuries 
in an accident, although the defect did not 
cause the accident. Warren v. Colombo, 93 N.C. 
App. 92, 377 S.E.2d 249 (1989). 

In action to recover for death of farm 
worker who died after drinking pesticide, 
trial court properly entered summary judgment 
for the seller of the pesticide where plaintiff did 
not present any specific facts tending to show 
that the seller knew or should have known that 
manufacturer’s written warnings on the prod- 
uct’s label were inadequate, nor did plaintiff 
demonstrate that seller should have known 
that purchaser would not appreciate the possi- 
ble harm involved in using a toxic pesticide 
which was packaged in a clear plastic container 
and looked like water. Ziglar v. E.I. Du Pont De 
Nemours & Co., 53 N.C. App. 147, 280 S.E.2d 
510, cert. denied, 304 N.C. 393, 285 S.E.2d 838 
(1981), decided under law applicable prior to 
effective date of this Chapter. 

In action to recover for wrongful death of a 
farm laborer who drank a toxic pesticide, trial 
court erred in entering summary judgment for 
the manufacturer of the pesticide where evi- 
dence raised questions for the jury as to 
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whether the manufacturer exercised the re- 
quired degree of due care in its general manu- 
facture and packaging of the pesticide, whether 
the manufacturer failed to provide adequate 
warnings on the product’s label to notify others 
of its toxicity, and whether the manufacturer’s 
first aid instructions on the product’s label were 
ambiguous and incomplete. Ziglar v. E.I. Du 
Pont De Nemours & Co., 53 N.C. App. 147, 280 
S.E.2d 510, cert. denied, 304 N.C. 393, 285 
S.E.2d 838 (1981), decided under law applica- 
ble prior to effective date of this Chapter. 

Language in Seller’s Ad Held “Puffing.” 
— Seller’s advertisement that it sold “Ameri- 
ca’s most complete line of reliable, economical 
gas heating appliances” was, under the Uni- 
form Commercial Code, “a statement purport- 
ing to be merely the seller’s opinion or commen- 
dation of the goods does not create warranty.” 
Seller’s statement that the heater was “reli- 
able” could not be regarded by the buyers to be 
part of the reason for their purchase; therefore, 
the language in seller’s advertisement was 
mere puffing and not an express warranty. 
Warzynski v. Empire Comfort Sys., 102 N.C. 
App. 222, 401 S.E.2d 801 (1991). 

Denial of Relief Held Proper. — Where 
defendant distributors acquired and sold potato 
whitener in sealed cartons, and defendant food 
service, plaintiff’s employer, obtained the prod- 
uct in sealed jars, and there was no evidence 
that they damaged or altered the product, this 
section constituted a complete bar to recovery 
on plaintiff’s implied warranty claims against 
both defendants. Sutton v. Major Prods. Co., 91 
N.C. App. 610, 372 S.E.2d 897 (1988). 

Applied in Bernick v. Jurden, 306 N.C. 435, 
293 S.E.2d 405 (1982); Tetterton v. Long Mfg. 
Co., 314 N.C. 44, 332 S.E.2d 67 (1985); Cato 
Equip. Co. v. Matthews, 91 N.C. App. 546, 372 
S.E.2d 872 (1988). 

Cited in Martin v. Worth Chem. Corp., 620 F. 
Supp. 64 (W.D.N.C. 1985); Roy Burt Enters., 
Inc. v. Marsh, 328 N.C. 262, 400 S.E.2d 425 
(1991); Crews v. W.A. Brown & Son, 106 N.C. 
App. 324, 416 S.E.2d 924 (1992); Goodman v. 
Wenco Foods, Inc., 331 N.C. 1, 423 S.E.2d 444 
(1992); Haymore v. Thew Shovel Co., 116 N.C. 
App. 40, 446 S.E.2d 865 (1994); AT & T Corp. v. 
Medical Review of N.C., Inc., 876 F. Supp. 91 
(E.D.N.C. 1995); DeWitt v. Eveready Battery 
Co., 355 N.C. 672, 565 S.E.2d 140, 2002 N.:C. 
LEXIS 548 (2002). 


§ 99B-3. Alteration or modification of product. 


(a) No manufacturer or seller of a product shall be held liable in any product 
liability action where a proximate cause of the personal injury, death, or 
damage to property was either an alteration or modification of the product by 
a party other than the manufacturer or seller, which alteration or modification 
occurred after the product left the control of such manufacturer or such seller 


unless: 


430 


S99B-4 CH. 99B. PRODUCTS LIABILITY S99B-4 


(1) The alteration or modification was in accordance with the instructions 
or specifications of such manufacturer or such seller; or 

(2) The alteration or modification was made with the express consent of 
such manufacturer or such seller. 

(b) For the purposes of this section, alteration or modification includes 
changes in the design, formula, function, or use of the product from that 
originally designed, tested, or intended by the manufacturer. It includes failure 
to observe routine care and maintenance, but does not include ordinary wear 


Biigerenpetl (4c 004, 5.1. 1995. Cc o22. 6. 1.) 


Legal Periodicals. — For survey of 1979 
commercial law, see 58 N.C.L. Rev. 1290 (1980). 
For article, “North Carolina’s New Products 


Liability Act: A Critical Analysis,” see 16 Wake 
Forest L. Rev. 171 (1980). 


CASE NOTES 


Recovery from Manufacturer Barred. — 
Where the forecast of evidence demonstrated 
that a proximate cause of plaintiff’s injury was 
the modification or alteration of machine in 
question by a party other than the manufac- 
turer after it left the control of the manufac- 
turer, and that the alteration of the machine 
was contrary to the instructions of the manu- 
facturer and done without its express consent, 
this section barred recovery from the manufac- 
turer. Rich v. Shaw, 98 N.C. App. 489, 391 
S.E.2d 220, cert. denied, 327 N.C. 432, 395 
S.E.2d 689 (1990). 

Product liability claim against a restaurant 
franchisor based on an employee’s spitting into 
a customer’s food was properly dismissed; even 
if the franchisor had manufactured the food, 
the food was altered in a manner not originally 
intended by the franchisor, at a time after it left 


the franchisor’s control and without its express 
consent. Phillips v. Restaurant Mgt. of Caro- 
lina, 1.B),,146°N-CP App: 203,552 5.1 2d 686) 
2001 N.C. App. LEXIS 851 (2001). 

Misuse of Product Must Be a Proximate 
Cause. — In order for this section to act as a 
bar to plaintiff’s recovery, the minor plaintiff’s 
misuse of the fence and gate must have been a 
proximate cause of her injury, and since issues 
of proximate cause and foreseeability are best 
left to ajury, summary judgment was improper. 
Hastings v. Seegars Fence Co., 128 N.C. App. 
1668493 5.6. 2d! 782 (1997): 

Applied in Cato Equip. Co. v. Matthews, 91 
N.C. App. 546, 372 S.E.2d 872 (1988); Westover 
Prods., Inc. v. Gateway Roofing Co., 94 N.C. 
App. 63, 380 S.E.2d 369 (1989). 

Cited in Goodman v. Wenco Foods, Inc., 331 
N.C. 1, 423 S.E.2d 444 (1992). 


§ 99B-4. Knowledge or reasonable care. 


No manufacturer or seller shall be held liable in any product liability action 


at: 


(1) The use of the product giving rise to the product liability action was 
contrary to any express and adequate instructions or warnings 
delivered with, appearing on, or attached to the product or on its 
original container or wrapping, if the user knew or with the exercise 
of reasonable and diligent care should have known of such instruc- 


tions or warnings; or 


(2) The user knew of or discovered a defect or dangerous condition of the 
product that was inconsistent with the safe use of the product, and 
then unreasonably and voluntarily exposed himself or herself to the 
danger, and was injured by or caused injury with that product; or 

(3) The claimant failed to exercise reasonable care under the circum- 
stances in the use of the product, and such failure was a proximate 
cause of the occurrence that caused the injury or damage complained 
Melo Cac ODA Ss UD, Cones kD 


Legal Periodicals. — For survey of 1979 
commercial law, see 58 N.C.L. Rev. 1290 (1980). 
For article, “North Carolina’s New Products 


Liability Act: A Critical Analysis,” see 16 Wake 
Forest L. Rev. 171 (1980). 
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CASE NOTES 


Subdivision (3) codifies the common law 
standard of contributory negligence and 
does not limit the defense to a plaintiff’s misuse 
of the product. Nicholson v. American Safety 
Util. Corp., 346 N.C. 767, 488 S.E.2d 240 
GL997): 

The manufacturer has a duty to warn of 
known dangers which can be encountered dur- 
ing foreseeable use of the product. Lee v. Crest 
Chem. Co., 583 F. Supp. 131 (M.D.N.C. 1984). 

A manufacturer may be held liable for 
negligence if he sells a dangerous article 
likely to cause injury in its ordinary use and the 
manufacturer fails to guard against hidden 
defects and fails to give notice of the concealed 
danger. Smith v. Selco Prods., Inc., 96 N.C. App. 
151, 385 S.E.2d 173 (1989), cert. denied, 326 
N.C. 598, 393 8.E.2d 883 (1990). 

Continuing Duty to Provide Post-Sale 
Warnings. — A manufacturer does not com- 
pletely discharge its duty to warn simply by 
providing some warnings of some dangerous 
propensity of its product at the time of sale; a 
continuing duty exists to provide post-sale 
warnings of any deficiencies it learns exist in 
the product to users. Smith v. Selco Prods., Inc., 
96 N.C. App. 151, 385 S.E.2d 173 (1989), cert. 
denied, 326 N.C. 598, 393 S.E.2d 883 (1990). 

Failure to adequately warn of dangerous 
propensities of a product may underlie a claim 
of breach of the implied warranty of merchant- 
ability. Lee v. Crest Chem. Co., 583 F. Supp. 131 
(M.D.N.C. 1984). 

The failure of manufacturers and distribu- 
tors to properly inform purchasers and other 
users of a product’s hazards, uses, and misuses 
is a basis for rendering them legally liable for 
injuries resulting therefrom under some cir- 
cumstances. Millikan v. Guilford Mills, Inc., 70 
N.C. App. 705, 320 S.E.2d 909 (1984), cert. 
denied, 312 N.C. 798, 325 S.E.2d 631 (1985). 

This section codifies a form of contribu- 
tory negligence. Lee v. Crest Chem. Co., 583 
F. Supp. 131 (M.D.N.C. 1984). 

Subdivisions (1) and (3) merely codify the 
doctrine of contributory negligence as it applies 
in actions brought under this Chapter. Champs 
Convenience Stores v. United Chem. Co., 329 
N.C. 446, 406 S.E.2d 856 (1991). 

In addition to codifying the general doctrine 
of contributory negligence, this section sets out 
or explains more specialized fact patterns 
which would amount to contributory negligence 
in a products liability action. Champs Conve- 
nience Stores v. United Chem. Co., 329 N.C. 
446, 406 S.E.2d 856 (1991). 

Defense of Contributory Negligence Re- 
affirmed. — This section specifically reaffirms 
the applicability of contributory negligence as a 
defense in product liability actions. Smith v. 


Fiber Controls Corp., 300 N.C. 669, 268 S.E.2d 
504 (1980); Wilson Bros. v. Mobile Oil, 63 N.C. 
App. 334, 305 S.E.2d 40, cert. denied, 309 N.C. 
634, 308 S.E.2d 718, 308 S.E.2d 719 (1983). 

What Constitutes Contributory Negli- 
gence. — Plaintiff may be contributorily neg- 
ligent if his conduct ignores unreasonable risks 
or dangers which would have been apparent to 
a prudent person exercising ordinary care for 
his own safety. Smith v. Fiber Controls Corp., 
300 N.C. 669, 268 S.E.2d 504 (1980). 

People who acquire or use machines and 
devices usually read and follow the accompany- 
ing information, since the failure to do so is 
evidence of contributory negligence under some 
circumstances. Millikan v. Guilford Mills, Inc., 
70 N.C. App. 705, 320 S.E.2d 909 (1984), cert. 
denied, 312 N.C. 798, 325 S.E.2d 631 (1925). 

The defense of contributory negligence 
is not invariably barred by defendant’s 
failure to warn of a danger, when the facts 
indicate that plaintiff, in the exercise of ordi- 
nary care, should have known of the danger of 
injury independent of any warning by defen- 
dant. Smith v. Fiber Controls Corp., 300 N.C. 
669, 268 S.E.2d 504 (1980). 

Contributory Negligence as No Defense 
in Contract Claim. — Where jury found that 
plaintiff used walnut finish contrary to ex- 
pressed and adequate instructions which plain- 
tiff knew or should have known in the exercise 
of reasonable and diligent care, and defendant 
claimed plaintiff’s contributory negligence de- 
feated plaintiff’s claim, plaintiff’s breach of 
contract claim did not fall within the purview or 
effect of the Products Liability Act; where a 
plaintiffis able to convince a trier of fact that he 
or she has suffered damages flowing from the 
failure of a defendant to meet direct and ex- 
press contractual obligations, the defense of 
contributory negligence has no application to 
that claim. Steelcase, Inc. v. Lilly Co., 93 N.C. 
App. 697, 379 S.E.2d 40, cert. denied, 325 N.C. 
276, 384 S.E.2d 530 (1989). 

Failure to Follow Instructions. — Where 
plaintiff would not have been burned but for 
her failure to follow express instructions con- 
cerning a safety precaution, and the instruc- 
tions on the product’s label expressly warned of 
the burn potential, plaintiff’s omission was the 
proximate cause of the very injury she suffered. 
Lee v. Crest Chem. Co., 583 F. Supp. 131 
(M.D.N.C. 1984). 

Warnings regarding surgical implant 
given in insert to physician were sufficient 
notice to plaintiff patient. Padgett v. Synthes, 
Ltd., 677 F. Supp. 1329 (W.D.N.C. 1988), aff'd, 
872 F.2d 418 (4th Cir. 1989). 

Latent Hazards in Machine Could Have 
Rendered Warning Inadequate. — Where 
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an issue arose as to whether or not latent 
hazards existed in a cardboard box baler, so as 
to render attached warning label inadequate, 
trial court erred in finding plaintiff contributo- 
rily negligent as a matter of law for failing to 
heed the warning. Smith v. Selco Prods., Inc., 
96 N.C. App. 151, 385 S.E.2d 173, cert. denied, 
325) N.C. 276, 384 S.E.2d 530 (1989). 

Summary Judgment on Issue of Contrib- 
utory Negligence Held Improper. — Ques- 
tions about the design of a cardboard box baler, 
its violation of OSHA industry standards, and 
the workplace practice this design provoked, 
created questions of whether the warning 
sticker attached to the machine was adequate 
and whether plaintiff’s action in putting his 
arm inside the baler involved contributory neg- 
ligence; therefore, summary judgment based on 
plaintiff's contributory negligence was not 
proper. Smith v. Selco Prods., Inc., 96 N.C. App. 
151, 385 S.E.2d 173, cert. denied, 325 N.C. 276, 
384 S.E.2d 530 (1989). 

Evidence that plaintiffs failed to exercise 
reasonable care under the circumstances in 
their use of asbestos-containing products be- 
cause they continued to smoke cigarettes after 
the hazards of cigarette smoking and the rela- 
tionship between cigarette smoking and asbes- 
tos exposure became widely known, and their 
smoking, combined with their exposure to as- 
bestos-containing products, was a proximate 
cause of their injuries and could support a 
finding of contributory negligence. The district 
court erroneously did not permit defendant to 
establish this defense at trial, by granting par- 
tial summary judgment on the issue of contrib- 
utory negligence. Jones v. Owens-Corning 
Fiberglas Corp., 69 F.3d 712 (4th Cir. 1995). 

Exercise of Reasonable Care. — The court 
could not conclude as a matter of law that 
decedent, killed when the vending machine fell 
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on him, failed to exercise reasonable care under 
the circumstances, where several students, 
contemporaries of decedent, testified that it 
was well known that if the soft drink vending 
machine at issue was tilted, a canned drink 
would be dispensed and plaintiff presented 
evidence that decedent was attempting to re- 
trieve the canned drink for which he had al- 
ready paid. Morgan v. Cavalier Acquisition 
Comps JlIGN Ge App. 520) 443205 Bids, ole 
(1993). 

Section Held Not Available as Defense. 
— Roof manufacturer, who argued that roof 
was not properly installed by subcontractor and 
that, thus, under this Chapter, it was not liable, 
was not able to use this section as a defense, 
since it had contracted to instruct subcontrac- 
tor on installation procedures, and since it had 
assisted subcontractor in the installation of the 
roof on the building. Westover Prods., Inc. v. 
Gateway Roofing Co., 94 N.C. App. 63, 380 
S.E.2d 369 (1989). 

Negligence of Plaintiff. — A manufacturer 
or seller can avoid liability under the Act if 
plaintiff was negligent in his use of the product, 
or if he used the product even after he discov- 
ered a defect or unreasonably dangerous condi- 
tion. Nicholson v. American Safety Util. Corp., 
124 N.C. App. 59, 476 S.E.2d 672, 1996 N.C. 
App. LEXIS 1016 (1996), cert. granted, 483 
S.E.2d 173 (1997), cert. granted, 483 S.E.2d 174 
(1997), modified and aff'd, 346 N.C. 767, 488 
S.E.2d 240 (1997). 

Applied in Oates v. Jag, Inc., 66 N.C. App. 
244, 311 S.E.2d 369 (1984). 

Cited in Goodman v. Wenco Foods, Inc., 331 
N.C. 1, 423 S.E.2d 444 (1992); Bryant v. Adams, 
116 N.C. App. 448, 448 S.E.2d 832 (1994), cert. 
denied, 339 N.C. 736, 454 S.E.2d 647 (1995); 
Lienhart v. Dryvit Sys., 255 F.3d 138, 2001 U.S. 
App. LEXIS 14242 (4th Cir. 2001). 


§ 99B-5. Claims based on inadequate warning or instruc- 


tion. 


(a) No manufacturer or seller of a product shall be held liable in any product 
liability action for a claim based upon inadequate warning or instruction 
unless the claimant proves that the manufacturer or seller acted unreasonably 
in failing to provide such warning or instruction, that the failure to provide 
adequate warning or instruction was a proximate cause of the harm for which 
damages are sought, and also proves one of the following: 

(1) At the time the product left the control of the manufacturer or seller, 
the product, without an adequate warning or instruction, created an 
unreasonably dangerous condition that the manufacturer or seller 
knew, or in the exercise of ordinary care should have known, posed a 
substantial risk of harm to a reasonably foreseeable claimant. 

(2) After the product left the control of the manufacturer or seller, the 
manufacturer or seller became aware of or in the exercise of ordinary 
care should have known that the product posed a substantial risk of 
harm to a reasonably foreseeable user or consumer and failed to take 
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reasonable steps to give adequate warning or instruction or to take 
other reasonable action under the circumstances. 

(b) Notwithstanding subsection (a) of this section, no manufacturer or seller 
of a product shall be held liable in any product lability action for failing to 
warn about an open and obvious risk or a risk that is a matter of common 
knowledge. 

(c) Notwithstanding subsection (a) of this section, no manufacturer or seller 
of a prescription drug shall be liable in a products liability action for failing to 
provide a warning or instruction directly to a consumer if an adequate warning 
or instruction has been provided to the physician or other legally authorized 
person who prescribes or dispenses that prescription drug for the claimant 
unless the United States Food and Drug Administration requires such direct 
consumer warning or instruction to accompany the product. (1995, c. 522, s. 1.) 


Legal Periodicals. — For article, “Strictly 
No Strict Liability: The 1995 Amendments to 
Chapter 99B, the Products Liability Act,” see 74 
N.C.L. Rev. 2240 (1996). 


For a comment on the effect of direct-to- 
consumer pharmaceutical advertising on the 
learned intermediary doctrine, see 20 Campbell 
L. Rev. 113 (1997). 


CASE NOTES 


Failure to Warn Was Not Proven To Be 
the Proximate Cause of Worker’s Injuries. 
— Where a worker sued a clamp manufacturer 
after the worker was injured when a clamp 
failed on an irrigation system, the trial court 
properly directed a verdict in favor of the man- 
ufacturer on the worker’s claim that the man- 
ufacturer was liable for failing to provide ade- 
quate warnings regarding the clamp, as the 
worker proffered no evidence that the manufac- 
turer’s failure to provide the warnings that 
were suggested by the worker’s expert was the 
proximate cause of the worker’s injuries. Evans 
v. Evans, 153 N.C. App. 54, 569 S.E.2d 303, 
2002 N.C. App. LEXIS 1082 (2002), cert. de- 
nied, 356 N.C. 670, 577 S.E.2d 296 (2003). 

Defendant’s Knowledge, or Lack 
Thereof, Regarding the Potential Dangers 
of its Product Are Indeed Relevant to the 
Issues of Duty and Causation. — In an 


action in which defendant pharmaceutical com- 
pany filed a motion to exclude or limit the 
testimony of plaintiff individual’s expert wit- 
nesses, the company’s motion requesting that 
the court exclude all evidence regarding side 
effects of Pondimin other than primary pulmo- 
nary hypertension, namely, valvular heart dis- 
ease or “VHD” was denied; in light of its proba- 
tive value on the issue of notice to the company, 
duty to warn, and causation, the probative 
value of VHD evidence was not substantially 
outweighed by the risk of unfair prejudice to 
the company. Smith v. Wyeth-Ayerst Labs. Co., 
278 F. Supp. 2d 684, 2003 U.S. Dist. LEXIS 
19972 (W.D.N.C. 2008). 

Cited in Dewitt v. Eveready Battery Co., 144 
N.C. App. 143, 550 S.E.2d 511, 2001 N.C. App. 
LEXIS 432 (2001), cert. denied, 354 N.C. 216, 
553 S.E.2d 398 (2001), aff'd, 355 N.C. 672, 565 
S.E.2d 140 (2002). 


§ 99B-6. Claims based on inadequate design or formula- 
tion. 


(a) No manufacturer of a product shall be held liable in any product liability 
action for the inadequate design or formulation of the product unless the 
claimant proves that at the time of its manufacture the manufacturer acted 
unreasonably in designing or formulating the product, that this conduct was a 
proximate cause of the harm for which damages are sought, and also proves 
one of the following: 

(1) At the time the product left the control of the manufacturer, the 
manufacturer unreasonably failed to adopt a safer, practical, feasible, 
and otherwise reasonable alternative design or formulation that could 
then have been reasonably adopted and that would have prevented or 
substantially reduced the risk of harm without substantially impair- 
ing the usefulness, practicality, or desirability of the product. 
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(2) At the time the product left the control of the manufacturer, the design 
or formulation of the product was so unreasonable that a reasonable 
person, aware of the relevant facts, would not use or consume a 
product of this design. 

(b) In determining whether the manufacturer acted unreasonably under 
subsection (a) of this section, the factors to be considered shall include, but are 
not limited to, the following: 

(1) The nature and magnitude of the risks of harm associated with the 
design or formulation in light of the intended and reasonably foresee- 
able uses, modifications, or alterations of the product. 

(2) The likely awareness of product users, whether based on warnings, 
general knowledge, or otherwise, of those risks of harm. 

(3) The extent to which the design or formulation conformed to any 
applicable government standard that was in effect when the product 
left the control of its manufacturer. 

(4) The extent to which the labeling for a prescription or nonprescription 
drug approved by the United States Food and Drug Administration 
conformed to any applicable government or private standard that was 
in effect when the product left the control of its manufacturer. 

(5) The utility of the product, including the performance, safety, and other 
advantages associated with that design or formulation. 

(6) The technical, economic, and practical feasibility of using an alterna- 
tive design or formulation at the time of manufacture. 

(7) The nature and magnitude of any foreseeable risks associated with the 
alternative design or formulation. 

(c) No manufacturer of a product shall be held liable in any product lability 
action for a claim under this section to the extent that it is based upon an 
inherent characteristic of the product that cannot be eliminated without 
substantially compromising the product’s usefulness or desirability and that is 
recognized by the ordinary person with the ordinary knowledge common to the 
community. 

(d) No manufacturer of a prescription drug shall be liable in a product 
liability action on account of some aspect of the prescription drug that is 
unavoidably unsafe, if an adequate warning and instruction has been provided 
pursuant to G.S. 99B-5(c). As used in this subsection, “unavoidably unsafe” 
means that, in the state of technical, scientific, and medical knowledge 
generally prevailing at the time the product left the control of its manufac- 
turer, an aspect of that product that caused the claimant’s harm was not 
reasonably capable of being made safe. 

(e) Nothing in this section precludes an action against a manufacturer in 
accordance with the provisions of G.S. 99B-5. (1995, c. 522, s. 1.) 


Legal Periodicals. — For article, “Strictly 
No Strict Liability: The 1995 Amendments to 


Chapter 99B, the Products Liability Act,” see 74 
N.C.L. Rev. 2240 (1996). 


CASE NOTES 


Jury Instruction Regarding Product De- 
sign Was Properly Denied Absent Evi- 
dence That Manufacture Designed the 
Product in Issue. — In an action by a worker 
against a clamp manufacturer after the worker 
was injured when a clamp failed on an irriga- 
tion system, the trial court properly refused to 
give the worker’s requested jury instruction 
that a manufacturer had a duty to exercise 
reasonable care in the design of a product, as 


there was no evidence that the manufacturer 
designed the clamp. Evans v. Evans, 153 N.C. 
App. 54, 569 S.E.2d 303, 2002 N.C. App. LEXIS 
1082 (2002), cert. denied, 356 N.C. 670, 577 
S.E.2d 296 (2003). 

Duty of Design. — G.S. 99B-6(a) does not 
impose a duty of design on a manufacturer; 
rather, if a manufacturer designs a product, 
then it has a duty to use reasonable care in the 
design. Evans v. Evans, 153 N.C. App. 54, 569 
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S.E.2d 303, 2002 N.C. App. LEXIS 1082 (2002), 
cert. denied, 356 N.C. 670, 577 S.E.2d 296 
(2003). 

Summary Judgment Improper Where 
Conflict Raised by Consumer’s Expert. — 
Summary judgment was improperly granted to 
a motorcycle helmet manufacturer in a con- 
sumer’s action alleging that the manufacturer 
unreasonably failed to adopt a safer, feasible 
design alternative, where there was a legiti- 
mate conflict of evidence raised by the deposi- 
tion testimony of the consumer’s expert that 
created a genuine issue of material fact. 
Howerton v. Arai Helmet, Ltd., 358 N.C. 440, 
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597 S.E.2d 674, 2004 N.C. LEXIS 667 (2004). 

Applied in Dewitt v. Eveready Battery Co., 
144 N.C. App. 143, 550 S.E.2d 511, 2001 N.C. 
App. LEXIS 432 (2001), cert. denied, 354 N.C. 
216, 553 S:E:24 398 (2001), aff d,355:N Cen, 
565 S.E.2d 140 (2002). 

Cited in Dewitt v. Eveready Battery Co., 144 
N.C. App. 148, 550 S.E.2d 511, 2001 N.C. App. 
LEXIS 432 (2001), cert. denied, 354 N.C. 216, 
553 S.E.2d 398 (2001), aff’d, 355 N.C. 672, 565 
S.E.2d 140 (2002); Howerton v. Arai Helmet, 
Ltd., 158 N.C. App. 316, 581 S.E.2d 816, 2003 
N.C. App. LEXIS 1193 (2003), cert. granted, 
30 1 N.C. 459,585. 5.E.2¢ 757, (2003) 


$$ 99B-7 through 99B-9: Reserved for future codification purposes. 


§ 99B-10. Immunity for donated food. 


(a) Notwithstanding the provisions of Article 12 of Chapter 106 of the 
General Statutes, or any other provision of law, any person, including but not 
limited to a seller, farmer, processor, distributor, wholesaler, or retailer of food, 
who donates an item of food for use or distribution by a nonprofit organization 
or nonprofit corporation shall not be liable for civil damages or criminal 
penalties resulting from the nature, age, condition, or packaging of the donated 
food, unless an injury is caused by the gross negligence, recklessness, or 
intentional misconduct of the donor. 

(b) Notwithstanding any other provision of law, any nonprofit organization 
or nonprofit corporation that uses or distributes food that has been donated to 
it for such use or distribution shall not be liable for civil damages or criminal 
penalties resulting from the nature, age, condition, or packaging of the donated 
food, unless an injury is caused by the gross negligence, recklessness, or 
intentional misconduct of the organization or corporation. (1979, 2nd Sess., c. 
11885s. 11989, ¢: 365; 1991 (Reg. Sess:, 1992), 1c 9385;89/2: 1095) es 527s 


§ 99B-11. Claims based on defective design of firearms. 


(a) In a products lability action involving firearms or ammunition, whether 
a firearm or ammunition shell is defective in design shall not be based on a 
comparison or weighing of the benefits of the product against the risk of injury, 
damage, or death posed by its potential to cause that injury, damage, or death 
when discharged. 

(b) In a products liability action brought against a firearm or ammunition 
manufacturer, importer, distributor, or retailer that alleges a design defect, the 
burden is on the plaintiff to prove, in addition to any other elements required 
to be proved: 

(1) That the actual design of the firearm or ammunition was defective, 
causing it not to function in a manner reasonably expected by an 
ordinary consumer of firearms or ammunition; and 

(2) That any defective design was the proximate cause of the injury, 
ene or death. (1987 (Reg. Sess., 1988), c. 1059, s. 1; 1995, c. 522, 
Se dk 


Legal Periodicals. — For article, “Strictly 
No Strict Liability: The 1995 Amendments to 


Chapter 99B, the Products Liability Act,” see 74 
N.C.L. Rev. 2240 (1996). 
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Chapter 99C. 
Actions Relating to Skier Safety and Skiing Accidents. 


Sec. Sec. 
99C-1. Definitions. 99C-4. Competition. 
99C-2. Duties of ski operators and skiers. 99C-5. Operation of passenger tramway. 


99C-3. Violation constitutes negligence. 


§ 99C-1. Definitions. 


When used in this Chapter, unless the context otherwise requires: 

(1) “Competitor” means a skier actually engaged in competition or in 
practice therefor with the permission of the ski area operator on any 
slope or trail or portion thereof designated by the ski area operator for 
the purpose of competition. 

(2) “Passenger” means any person who is being transported or is awaiting 
transportation, or being conveyed on a passenger tramway or is 
moving from the disembarkation point of a passenger tramway or is in 
the act of embarking upon or disembarking from a passenger tram- 
way. 

(3) “Passenger Tramway” shall mean any device used to transport pas- 
sengers uphill on skis, or in cars on tracks, or suspended in the air, by 
the use of steel cables, chains, belts or ropes. Such definition shall 
include such devices as a chair lift, J Bar, or platter pull, rope tow, and 
wire tow. 

(4) “Ski Area” means all the ski slopes, ski trails, and passenger tram- 
ways, that are administered or operated as a ski area enterprise 
within this State. 

(5) “Ski Area Operator” means a person, corporation, or organization that 
is responsible for the safe operation and maintenance of the ski area. 

(6) “Skier” means any person who is wearing skis or any person who for 
the purpose of skiing is on a designated and clearly marked ski slope 
or ski trail that is located at a ski area, or any person who is a 
passenger or spectator at a ski area. (1981, c. 939, s. 1.) 


Cross References. — As to regulation of 
aerial passenger tramways, chair lifts and sim- 
ilar devices, see G.S. 95-116 et seq. 


§ 99C-2. Duties of ski operators and skiers. 


(a) A ski area operator shall be responsible for the maintenance and safe 
operation of any passenger tramway in his ski area and insure that such is in 
conformity with the rules and regulations prescribed and adopted by the North 
Carolina Department of Labor pursuant to G.S. 95-120(1) as such appear in 
the North Carolina Administrative Procedures Act. The North Carolina 
Department of Labor shall conduct certifications and inspections of passenger 
tramways. 

A ski area operator’s responsibility regarding passenger tramways shall 
include, but is not limited to, insuring operating personnel are adequately 
trained and are adequate in number; meeting all standards set forth for 
terminals, stations, line structures, and line equipment; meeting all rules and 
regulations regarding the safe operation and maintenance of all passenger lifts 
and tramways, including all necessary inspections and record keeping. 

(b) A skier and/or a passenger shall have the following responsibilities: 
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(1) 
(2) 


(3) 
(4) 


(5) 
(6) 


(7) 


(8) 


(9) 
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To know the range of his own abilities to negotiate any ski slope or trail 
and to ski within the limits of such ability; 

To maintain control of his speed and course at all times when skiing 
and to maintain a proper lookout so as to be able to avoid other skiers 
and visible objects; 

To stay clear of snow grooming equipment, all vehicles, lift towers, 
signs, and any other equipment on the ski slopes and trails; 

To heed all posted information and other warnings and to refrain from 
acting in a manner which may cause or contribute to the injury of the 
skier or others; 

To wear retention straps, ski brakes, or other devices to prevent 
runaway skis; 

Before beginning to ski from a stationary position or before entering a 
ski slope or trail from the side, to avoid moving skiers already on the 
ski slope or trail; 

To not move uphill on any passenger tramway or use any ski slope or 
trail while such person’s ability to do so is impaired by the consump- 
tion of alcohol or by the use of any narcotic or other drug or while such 
person is under the influence of alcohol or any narcotic or any drug; 
If involved in a collision with another skier or person, to not leave the 
vicinity of the collision before giving his name and current address to 
an employee of the ski area operator, a member of the ski patrol, or the 
other skier or person with whom the skier collided, except in those 
cases when medical treatment is required; in which case, said 
information shall be provided as soon as practical after the medical 
treatment has been obtained. If the other person involved in the 
collision is unknown, the skier shall leave the personal identification 
required by this subsection with the ski area operator; 

Not to embark upon or disembark from a passenger tramway except at 
an area that is designated for such purpose; 


(10) Not to throw or expel any object from a passenger tramway; 
(11) Not to perform any action that interferes with the operation or 


running of a passenger tramway; 


(12) Not to use such tramway unless he has the ability to use it with 


reasonable safety; 


(13) Not to engage willfully or negligently in any type conduct that 


contributes to or causes injury to another person or his properties; 


(14) Not to embark upon a passenger tramway without the authority of 


the ski area operator. 


(c) A ski area operator shall have the following responsibilities: 


(1) 


(2) 


(3) 


(4) 


(5) 


To mark all trails and maintenance vehicles and to furnish such 
vehicles with flashing or rotating lights that shall be in operation 
whenever the vehicles are working or moving in the ski area; 

To mark with a visible sign or other warning implement the location of 
any hydrant or similar equipment that is used in snowmaking 
operations and located anywhere in the ski area; 

To indicate the relative degree of difficulty of a slope or trail by 
appropriate signs. Such signs are to be prominently displayed at the 
base of a slope where skiers embark on a passenger tramway serving 
the slope or trail, or at the top of a slope or trail. The signs must be of 
the type that have been approved by the National Ski Areas Associ- 
ation and are in current use by the industry; 

To post at or near the top of or entrance to, any designated slope or 
trail, oe giving reasonable notice of unusual conditions on the slope 
or trail; 

To provide adequate ski patrols; 
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(6) To mark clearly any hidden rock, hidden stump, or any other hidden 
hazard known by the ski area operator to exist; 

(7) Not to engage willfully or negligently in any type conduct that 
contributes to or causes injury to another person or his properties. 
(Ue ce Pisce 1k) 


§ 99C-3. Violation constitutes negligence. 


A violation of any responsibility placed on the skier, passenger or ski area 
operator as set forth in G.S. 99C-2, to the extent such violation proximately 
causes injury to any person or damage to any property, shall constitute 
negligence on the part of the person violating the provisions of that section. 
MOS Ices 9nG:rd:) 


§ 99C-4. Competition. 


The ski area operator shall, prior to the beginning of a competition, allow 
each competitor a reasonable visual inspection of the course or area where the 
competition is to be held. The competitor shall be held to assume risk of all 
course conditions including, but not limited to, weather and snow conditions, 
course construction or layout, and obstacles which a visual inspection should 
have revealed. No liability shall attach to a ski area operator for injury or 
death of any competitor proximately caused by such assumed risk. (1981, c. 
939, s. 1.) 


§ 99C-5. Operation of passenger tramway. 


The operation of a passenger tramway shall not constitute the operation of 
a common carrier. (1981, c. 939, s. 1.) 
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Chapter 99D. 
Civil Rights. 


Sec. 
99D-1. Interference with Civil Rights. 


§ 99D-1. Interference with Civil Rights. 


(a) It is a violation of this Chapter if: 

(1) Two or more persons, motivated by race, religion, ethnicity, or gender, 
but whether or not acting under color of law, conspire to interfere with 
the exercise or enjoyment by any other person or persons of a right 
secured by the Constitutions of the United States or North Carolina, 
or of a right secured by a law of the United States or North Carolina 
that enforces, interprets, or impacts on a constitutional right; and 

(2) One or more persons engaged in such a conspiracy use force, repeated 
harassment, violence, physical harm to persons or property, or direct 
or indirect threats of physical harm to persons or property to commit 
an act in furtherance of the object of the conspiracy; and 

(3) The commission of an act described in subdivision (2) interferes, or is 
an attempt to interfere, with the exercise or enjoyment of a right, 
described in subdivision (1), of another person. 

(b) Any person whose exercise or enjoyment of a right described in subdivi- 
sion (a)(1) has been interfered with, or against whom an attempt has been 
made to interfere with the exercise or enjoyment of such a right, by a violation 
of this Chapter may bring a civil action. The court may restrain and enjoin 
such future acts, and may award compensatory and punitive damages to the 
plaintiff. The court may award court costs and attorneys’ fees to the prevailing 
party. However, a prevailing defendant may be awarded reasonable attorneys’ 
fees only upon a showing that the case is frivolous, unreasonable, or without 
foundation. 

(b1) The North Carolina Human Relations Commission may bring a civil 
action on behalf, and with the consent, of any person subjected to a violation of 
this Chapter. In any such action, the court may restrain and enjoin such future 
acts, and may award compensatory damages and punitive damages to the 
person on whose behalf the action was brought. Court costs may be awarded to 
the Commission or the defendant, whichever prevails. Notwithstanding the 
provisions of G.S. 114-2, the Commission shall be represented by the Commis- 
sion’s staff attorney. 

(c) No civil action may be brought or maintained, and no liability may be 
imposed, under this Chapter against a governmental unit, a government 
official with respect to actions taken within the scope of his official governmen- 
tal duties, or an employer or his agent with respect to actions taken concerning 
his employees within the scope of the employment relationship. (1987, c. 718, 
eee 0Ole ci 450..86.:1. 2.) 


CASE NOTES 


Cause of Action Stated. — The plaintiff 
stated a cause of action for a violation of this 
chapter where she alleged (1) that the defen- 
dant was reponsible for mixing drinks which 
rendered the plaintiff physically helpless and 
otherwise participated in an incident in which 
the plaintiff was stripped naked and video- 
taped, and (2) that the defendant later sought 


to conceal her involvement in the incident and 
acted on a scheme with other defendants to 
harass and discredit the plaintiff and to destroy 
evidence and obstruct justice. Zenobile v. 
McKecuen, 144 N.C. App. 104, 548 S.E.2d 756, 
2001 N.C. App. LEXIS 328 (2001), cert. denied, 
ab4 N.C. 75, 6530: Ee2d 214 (2001). 

Suits Barred Against Governmental 
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Units or Officials. — Discrimination action 
was dismissed against the U.S. Equal Employ- 
ment Opportunity Commission since the plain 
language of the statute barred suits against a 
governmental unit or officials. Jaffer v. Nat'l 
Caucus & Ctr. on Black Aged, Inc., 296 F. Supp. 
2d 639, 2003 U.S. Dist. LEXIS 23243 (M.D.N.C. 
2003). 

Conspiracy Must Be Averred. — Claim 
brought by a Senior Environmental Employ- 
ment program participant was dismissed be- 
cause she had not averred the existence of a 
conspiracy designed to interfere with her con- 
stitutional rights. Jaffer v. Nat’l Caucus & Ctr. 
on Black Aged, Inc., 296 F. Supp. 2d 639, 2003 
U.S. Dist. LEXIS 23243 (M.D.N.C. 2003). 

Public Duty Doctrine Not Applicable. — 
Because the mother’s claims on behalf of her 
daughter were not based on negligence, but 
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rather were based on the assertion that a 
school resource officer was aware that a teacher 
was facilitating sexual haisons between a 14- 
year-old girl and an 18-year-old boy, but did 
nothing (in violation of G.S. 99D-1), the public 
duty doctrine did not apply. Smith v. Jackson 
County Bd. of Educ., 168 N.C. App. 452, 608 
S.E.2d 399, 2005 N.C. App. LEXIS 347 (2005). 

Applied in Bynum v. Hobbs Realty, — F. 
Supp. 2d —, 2002 U.S. Dist. LEXIS 19499 
(M.D.N.C. Apr. 4, 2002). 

Cited in Kaplan v. Prolife Action League, 111 
N.C. App. 1, 431 S.E.2d 828 (1993); Hobbs 
Realty & Constr. Co. v. Scottsdale Ins. Co., 163 
N.C. App. 285, 593 S.E.2d 108, 2004 N.C. App. 
LEXIS 373 (2004), cert. dismissed, 358 N.C. 
543, 599 S.E.2d 47 (2004), cert. denied, — N.C. 
—, 599 S.E.2d 907 (2004). 
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Chapter 99E. 


Special Liability Provisions. 


Article 1. Article 3. 
Equine Activity Liability. Hazardous Recreation Parks Safety and 
Liability. 
Sec. S 
99E-1. Definitions. 99-21. Purpose 
99-2. Liability. 99E-22. Definitions. 
99K-3. Warning required. 99E-23. Duties of operators of skateboard 
99E-4 through 99E-9. [Reserved.] parks. 


99K-24. Duties of persons engaged in hazard- 


Article 2. . tgs 
ticle ous recreational activities. 


Roller Skating Rink Safety and Liability. 99E-25. Liability of governmental entities. 


99E-26 through 99E-29 [Reserved.] 


99E-10. Definitions. ‘ 

99E-11. Duties of an operator. peut Lea 

99-12. Duties of a roller skater. Agritourism Activity Liability. 
99E-13. Assumption of risk. 99K-30. Definitions. 

99E-14. Defense to suit. 99E-31. Liability. 

99E-15 through 99E-20. [Reserved.] 99E-32. Warning required. 


ARTICLE 1. 
Equine Activity Liability. 


§ 99E-1. Definitions. 


As used in this Article, the term: 
(1) “Engage in an equine activity” means participate in an equine activity, 


(2) 
(3) 
(4) 


(5) 


(6) 


assist a participant in an equine activity, or assist an equine activity 

sponsor or equine professional. The term “engage in an equine 

activity” does not include being a spectator at an equine activity, 

except in cases in which the spectator places himself in an unautho- 

rized area and in immediate proximity to the equine activity. 

“Equine” means a horse, pony, mule, donkey, or hinny. 

“Equine activity” means any activity involving an equine. 

“Equine activity sponsor” means an individual, group, club, partner- 

ship, or corporation, whether the sponsor is operating for profit or 

nonprofit, which sponsors, organizes, or provides the facilities for an 

equine activity. The term includes operators and promoters of equine 

facilities. 

“Equine professional” means a person engaged for compensation in 

any one or more of the following: 

a. Instructing a participant. 

b. Renting an equine to a participant for the purpose of riding, 
driving, or being a passenger upon the equine. 

c. Renting equipment or tack to a participant. 

d. Examining or administering medical treatment to an equine. 

e. Hooftrimming or placing or replacing horseshoes on an equine. 

“Inherent risks of equine activities” means those dangers or conditions 

that are an integral part of engaging in an equine activity, including 

any of the following: 

a. The possibility of an equine behaving in ways that may result in 
injury, harm, or death to persons on or around them. 
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b. The unpredictability of an equine’s reaction to such things as 
sounds, sudden movement, unfamiliar objects, persons, or other 
animals. 

Inherent risks of equine activities does not include a collision or 

accident involving a motor vehicle. 

(7) “Participant” means any person, whether amateur or professional, 
who engages in an equine activity, whether or not a fee is paid to 

participate in the equine activity. (1997-376, s. 1.) 


Editor’s Note. — This Article was enacted _ the Revisor of Statutes. 
as Chapter 99E of the General Statutes by Legal Periodicals. — For comment, “Say- 
Session Laws 1997-376, s. 1. It has been set out ing ‘Neigh’ to North Carolina’s Equine Activity 
as Article 1 of Chapter 99E at the direction of Liability Act,” see 24 N.C. Cent. L.J. 156 (2001). 


§ 99E-2. Liability. 


(a) Except as provided in subsection (b) of this section, an equine activity 
sponsor, an equine professional, or any other person engaged in an equine 
activity, including a corporation or partnership, shall not be liable for an injury 
to or the death of a participant resulting from the inherent risks of equine 
activities and, except as provided in subsection (b) of this section, no partici- 
pant or participant’s representative shall maintain an action against or 
recover from an equine activity sponsor, an equine professional, or any other 
person engaged in an equine activity for injury, loss, damage, or death of the 
participant resulting exclusively from any of the inherent risks of equine 
activities. 

(b) Nothing in subsection (a) of this section shall prevent or limit the 
liability of an equine activity sponsor, an equine professional, or any other 
person engaged in an equine activity if the equine activity sponsor, equine 
professional, or person engaged in an equine activity does any one or more of 
the following: 

(1) Provides the equipment or tack, and knew or should have known that 
the equipment or tack was faulty, and such faulty equipment or tack 
proximately caused the injury, damage, or death. 

(2) Provides the equine and failed to make reasonable and prudent efforts 
to determine the ability of the participant to engage safely in the 
equine activity or to safely manage the particular equine. 

(3) Commits an act or omission that constitutes willful or wanton disre- 
gard for the safety of the participant, and that act or omission 
proximately caused the injury, damage, or death. 

(4) Commits any other act of negligence or omission that proximately 
caused the injury, damage, or death. 

(c) Nothing in subsection (a) of this section shall prevent or limit the liability 
of an equine activity sponsor, an equine professional, or any other person 
engaged in an equine activity under liability provisions as set forth in the 
products liability laws. (1997-376, s. 1.) 


Legal Periodicals. — For comment, “Say- 
ing ‘Neigh’ to North Carolina’s Equine Activity 
Liability Act,” see 24 N.C. Cent. L.J. 156 (2001). 


§ 99E-3. Warning required. 


(a) Every equine professional and every equine activity sponsor shall post 
and maintain signs which contain the warning notice specified in subsection 
(b) of this section. The signs required by this section shall be placed in a clearly 
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visible location on or near stables, corrals, or arenas where the equine 
professional or the equine activity sponsor conducts equine activities. The 
warning notice specified in subsection (b) of this section shall be designed by 
the Department of Agriculture and Consumer Services and shall consist of a 
sign in black letters, with each letter to be a minimum of one inch in height. 
Every written contract entered into by an equine professional or by an equine 
activity sponsor for the providing of professional services, instruction, or the 
rental of equipment or tack or an equine to a participant, whether or not the 
contract involves equine activities on or off the location or site of the equine 
professional’s or the equine activity sponsor’s business, shall contain in clearly 
readable print the warning notice specified in subsection (b) of this section. 

(b) The signs and contracts described in subsection (a) of this section shall 
contain the following warning notice: 


“WARNING 


Under North Carolina law, an equine activity sponsor or equine professional 
is not liable for an injury to or the death of a participant in equine activities 
resulting exclusively from the inherent risks of equine activities. Chapter 99K 
of the North Carolina General Statutes.” 

(c) Failure to comply with the requirements concerning warning signs and 
notices provided in this Article shall prevent an equine activity sponsor or 
equine professional from invoking the privileges of immunity provided by this 
Article. (1997-376, s. 1.) 


Legal Periodicals. — For comment, “Say- 
ing ‘Neigh’ to North Carolina’s Equine Activity 
Liability Act,” see 24 N.C. Cent. L.J. 156 (2001). 


§§ 99E-4 through 99E-9: Reserved for future codification purposes. 


ARTICLE 2. 
Roller Skating Rink Safety and Liability. 


§ 99E-10. Definitions. 


As used in this Article: 

(1) “Operator” means a person or entity who owns, manages, controls, or 
directs, or who has operational responsibility for a roller skating rink. 

(2) “Roller skater” means an individual wearing roller skates while in a 
roller skating rink for the purpose of recreational or competitive roller 
skating. “Roller skater” includes any individual in the roller skating 
rink who is an invitee, whether or not this individual pays consider- 
ation. 

(3) “Roller skating rink” means a building, facility, or premises that 
provide an area specifically designed to be used by the public for 
recreational or competitive roller skating. 

(4) “Spectator” means an individual who is present in a roller skating rink 
only for the purpose of observing recreational or competitive roller 
skating. (1997-376, s. 2.) 


Editor’s Note. — This Article was enacted as Article 2 of Chapter 99E at the direction of 
as Chapter 99F of the General Statutes by the Revisor of Statutes. 
Session Laws 1997-376, s. 2. It has been set out The number of this section was assigned by 
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the Revisor of Statutes, the number in Session 
Laws 1997-376, s. 2, having been 99F-1. 


§ 99E-11. Duties of an operator. 


The operator, to the extent practicable, shall: 

(1) Post the duties of roller skaters and spectators and the duties, 
obligations, and liabilities of the operator as prescribed in this Article 
in conspicuous places in at least three locations in the roller skating 
rink. 

(2) Maintain the stability and legibility of all signs, symbols, and posted 
notices required under subdivision (1) of this section. 

(3) Comply with all roller skating rink safety standards published by the 
Roller Skating Rink Operators Association, including, but not limited 
to, the proper maintenance of roller skating equipment and roller 
skating surfaces. 

(4) When the rink is open for sessions, have at least one floor guard on 
duty for approximately every 200 skaters. 

(5) Maintain the skating surface in reasonably safe condition and clean 
and inspect the skating surface before each session. 

(6) Maintain in good condition the railings, kickboards, and walls sur- 
rounding the skating surface. 

(7) In rinks with step-up or step-down skating surfaces, ensure that the 
covering on the riser is securely fastened. 

(8) Install fire extinguishers and inspect fire extinguishers at recom- 
mended intervals. 

(9) Provide reasonable security in parking areas during operational 
hours. 

(10) Inspect emergency lighting units periodically to ensure the lights are 
in proper order. 

(11) Keep exit lights and lights in service areas on when skating surface 
lights are turned off during special numbers. 

(12) Check rental skates on a regular basis to ensure the skates are in 
good mechanical condition. 

(13) Prohibit the sale or use of alcoholic beverages on the premises. 

(14) Comply with all applicable State and local safety codes. 

(15) Not engage willfully or negligently in any conduct that may proxi- 
mately cause injury, damage, or death to a roller skater or spectator. 
(199 72376138, 2) 


Editor’s Note. — The number of this section number in Session Laws 1997-376, s. 2, having 
was assigned by the Revisor of Statutes, the been 99F-2. 


§ 99E-12. Duties of a roller skater. 


Each roller skater shall, to the extent commensurate with the person’s age: 
(1) Maintain reasonable control of his or her speed and course at all times. 
(2) Heed all posted signs and warnings. 

(3) Maintain a proper lookout to avoid other roller skaters and objects. 

(4) Accept the responsibility for knowing the range of his or her ability to 
negotiate the intended direction of travel while on roller skates and to 
skate within the limits of that ability. 

Refrain from acting in a manner that may cause or contribute to the 

injury of himself, herself, or any other person. (1997-376, s. 2.) 


(5 


cae 


Editor’s Note. — The number of this section number in Session Laws 1997-376, s. 2, having 
was assigned by the Revisor of Statutes, the been 99F-3. 
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§ 99E-13. Assumption of risk. 


Roller skaters and spectators are deemed to have knowledge of and to 
assume the inherent risks of roller skating, insofar as those risks are obvious 
and necessary. The obvious and necessary inherent risks include, but are not 
limited to, injury, damage, or death that: 

(1) Results from incidental contact with other roller skaters or spectators, 
(2) Results from falls caused by loss of balance, or 
(3) Involves objects or artificial structures properly within the intended 
path of travel of the roller skater, 
and that is not otherwise attributable to a rink operator’s breach of the 
operator’s duties as set forth in G.S. 99E-11. (1997-376, s. 2.) 


Editor’s Note. — The number of this section number in Session Laws 1997-376, s. 2, having 
was assigned by the Revisor of Statutes, the been 99F-4. 


§ 99E-14. Defense to suit. 


Assumption of risk pursuant to G.S. 99E-13 is a complete defense to a suit 
against an operator by a roller skater or a spectator for injuries resulting from 
any obvious and necessary inherent risks, unless the operator has violated the 
operator’s duties under G.S. 99E-11. (1997-376, s. 2.) 


Editor’s Note. — The number of this section number in Session Laws 1997-376, s. 2, having 
was assigned by the Revisor of Statutes, the been 99F-5. 


§§ 99E-15 through 99E-20: Reserved for future codification purposes. 


ARTICLE 3. 
Hazardous Recreation Parks Safety and Liability. 


§ 99E-21. Purpose. 


The purpose of this Article is to encourage governmental owners or lessees of 
property to make land available to a governmental entity for skateboarding, 
inline skating, or freestyle bicycling. It is recognized that governmental owners 
or lessees of property have failed to make property available for such activities 
because of the exposure to liability from lawsuits and the prohibitive cost of 
insurance, if insurance can be obtained for such activities. It is also recognized 
that risks and dangers are inherent in these activities, which risks and 
dangers should be assumed by those participating in the activities. 


Editor’s Note. — Session Laws 2003-334, s. after that date and to actions that arise on or 
2, made this Article effective October 1, 2003, after that date. 
and applicable to activities engaged in on or 


§ 99E-22. Definitions. 


The following definitions apply in this Article: 
(1) Governmental entity. - 
a. The State, any county or municipality, or any department, agency, 
or other instrumentality thereof. 
b. Any school board, special district, authority, or other entity exer- 
cising governmental authority. 
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(2) Hazardous recreational activity. — Skateboarding, inline skating, or 
freestyle bicycling. 

(3) Inherent risk. — Those dangers or conditions that are characteristic 
of, intrinsic to, or an integral part of skateboarding, inline skating, 
and freestyle bicycling. (2003-334, s. 1.) 


§ 99E-23. Duties of operators of skateboard parks. 


(a) No operator of a skateboard park shall permit any person to ride a 
skateboard therein, unless that person is wearing a helmet, elbow pads, and 
kneepads. 

(b) For any facility owned or operated by a governmental entity that is 
designed and maintained for the purpose of recreational skateboard use, and 
that is not supervised on a regular basis, the requirements under subsection 
(a) of this section are satisfied when all of the following occur: 

(1) The governmental entity adopted an ordinance requiring any person 
riding a skateboard at the facility to wear a helmet, elbow pads, and 
kneepads. 

(2) Signs are posted at the facility affording reasonable notice that any 
person riding a skateboard in the facility must wear a helmet, elbow 
pads, and kneepads and that any person failing to do so will be subject 
to citation under the ordinance under subdivision (1) of this subsec- 
tion, (2003-334, 's, 1) 


§ 99E-24. Duties of persons engaged in hazardous recre- 
ational activities. 


(a) Any person who participates in or assists in hazardous recreational 
activities assumes the known and unknown inherent risks in these activities, 
irrespective of age, and is legally responsible for all damages, injury, or death 
to himself or herself or other persons or property that result from these 
activities. Any person who observes hazardous recreational activities assumes 
the known and unknown inherent risks in these activities, irrespective of age, 
and is legally responsible for all damages, injury, or death to himself or herself 
that result from these activities. No public entity that sponsors, allows, or 
permits skateboarding, inline skating, or freestyle bicycling on its property is 
required to eliminate, alter, or control the inherent risks in these activities. 

(b) While engaged in hazardous recreational activities, irrespective of where 
such activities occur, a participant is responsible for doing all of the following: 

(1) Acting within the limits of his or her ability and the purpose and 
design of the equipment used. 

(2) Maintaining control of his or her person and the equipment used. 

(3) Refraining from acting in any manner that may cause or contribute to 
death or injury of himself or herself or other persons. 

(c) Failure to comply with the requirement of subsection (b) of this section 
constitutes negligence. (2003-334, s. 1.) 


§ 99E-25. Liability of governmental entities. 


(a) This section does not grant authority or permission for a person to 
engage in hazardous recreational activities on property owned or controlled by 
a governmental entity unless such governmental entity has specifically desig- 
nated such area for these activities. 

(b) No governmental entity or public employee who has complied with G.S. 
99-23 shall be liable to any person who voluntarily participates in hazardous 
recreation activities for any damage or injury to property or persons that arises 
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out of a person’s participation in the activity and that takes place in an area 
designated for the activity. 

(c) This section does not limit liability that would otherwise exist for any of 
the following: 

(1) The failure of the governmental entity or public employee to guard 
against or warn of a dangerous condition of which a participant does 
not have and cannot reasonably be expected to have had notice. 

(2) An act of gross negligence by the governmental entity or public 
employee that is the proximate cause of the injury. 

(d) Nothing in this section creates a duty of care or basis of liability for 
death, personal injury, or damage to personal property. Nothing in this section 
shall be deemed to be a waiver of sovereign immunity under any circum- 
stances. 

(e) Nothing in this section limits the liability of an independent concession- 
aire or any person or organization other than a governmental entity or public 
employee, whether or not the person or organization has a contractual 
relationship with a governmental entity to use the public property, for injuries 
or damages suffered in any case as a result of the operation of equipment for 
hazardous recreational activities on public property by the concessionaire, 
person, or organization. 

(f) The fact that a governmental entity carries insurance that covers any 
activity subject to this Article does not constitute a waiver of the hability limits 
under this section, regardless of the existence or limits of the coverage. 
(2008-334, s. 1.) 


§§ 99E-26 through 99E-29: Reserved for future codification purposes. 


ARTICLE 4. 
Agritourism Activity Liability. 


§ 99E-30. Definitions. 


As used in this Article, the following terms mean: 

(1) Agritourism activity. — Any activity carried out on a farm or ranch 
that allows members of the general public, for recreational, entertain- 
ment, or educational purposes, to view or enjoy rural activities, 
including farming, ranching, historic, cultural, harvest-your-own ac- 
tivities, or natural activities and attractions. An activity 1S an 
agritourism activity whether or not the participant paid to participate 
in the activity. 

(2) Agritourism professional. — Any person who is engaged in the 
business of providing one or more agritourism activities, whether or 
not for compensation. 

(3) Inherent risks of agritourism activity. — Those dangers or conditions 
that are an integral part of an agritourism activity including certain 
hazards, including surface and subsurface conditions, natural condi- 
tions of land, vegetation, and waters, the behavior of wild or domestic 
animals, and ordinary dangers of structures or equipment ordinarily 
used in farming and ranching operations. Inherent risks of 
agritourism activity also include the potential of a participant to act in 
a negligent manner that may contribute to injury to the participant or 
others, including failing to follow instructions given by the 
agritourism professional or failing to exercise reasonable caution 
while engaging in the agritourism activity. 
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(4) Participant. — Any person, other than the agritourism professional, 
who engages in an agritourism activity. 

(5) Person. — An individual, fiduciary, firm, association, partnership, 
limited liability company, corporation, unit of government, or any 
other group acting as a unit. (2005-236, s. 1.) 


Editor’s Note. — Session Laws 2005-236, s. fined in G.S. 99E-30, that occur on or after that 
2, made this article effective January 1, 2006, date. 
and applicable to agritourism activities, as de- 


§ 99E-31. Liability. 


(a) Except as provided in subsection (b) of this section, an agritourism 
professional is not liable for injury to or death of a participant resulting from 
the inherent risks of agritourism activities, so long as the warning contained 
in G.S. 99E-32 is posted as required and, except as provided in subsection (b) 
of this section, no participant or participant’s representative can maintain an 
action against or recover from an agritourism professional for injury, loss, 
damage, or death of the participant resulting exclusively from any of the 
inherent risks of agritourism activities. In any action for damages against an 
agritourism professional for agritourism activity, the agritourism professional 
must plead the affirmative defense of assumption of the risk of agritourism 
activity by the participant. 

(b) Nothing in subsection (a) of this section prevents or limits the liability of 
an agritourism professional if the agritourism professional does any one or 
more of the following: 

(1) Commits an act or omission that constitutes negligence or willful or 
wanton disregard for the safety of the participant, and that act or 
omission proximately causes injury, damage, or death to the partici- 
pant. 

(2) Has actual knowledge or reasonably should have known of a danger- 
ous condition on the land, facilities, or equipment used in the activity 
or the dangerous propensity of a particular animal used in such 
activity and does not make the danger known to the participant, and 
the danger proximately causes injury, damage, or death to the 
participant. 

(c) Nothing in subsection (a) of this section prevents or limits the hability of 
an agritourism professional under liability provisions as set forth in Chapter 
99B of the General Statutes. 

(d) Any limitation on legal liability afforded by this section to an 
agritourism professional is in addition to any other limitations of legal liability 
otherwise provided by law. (2005-236, s. 1.) 


§ 99E-32. Warning required. 


(a) Every agritourism professional must post and maintain signs that 
contain the warning notice specified in subsection (b) of this section. The sign 
must be placed in a clearly visible location at the entrance to the agritourism 
location and at the site of the agritourism activity. The warning notice must 
consist of a sign in black letters, with each letter to be a minimum of one inch 
in height. Every written contract entered into by an agritourism professional 
for the providing of professional services, instruction, or the rental of equip- 
ment to a participant, whether or not the contract involves agritourism 
activities on or off the location or at the site of the agritourism activity, must 
contain in clearly readable print the warning notice specified in subsection (b) 
of this section. 
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(b) The signs and contracts described in subsection (a) of this section must 
contain the following notice of warning: 


“WARNING 


Under North Carolina law, there is no liability for an injury to or death of a 
participant in an agritourism activity conducted at this agritourism location if 
such injury or death results from the inherent risks of the agritourism activity. 
Inherent risks of agritourism activities include, among others, risks of injury 
inherent to land, equipment, and animals, as well as the potential for you to 
act in a negligent manner that may contribute to your injury or death. You are 
assuming the risk of participating in this agritourism activity.” 

(c) Failure to comply with the requirements concerning warning signs and 
notices provided in this subsection will prevent an agritourism professional 
from invoking the privileges of immunity provided by this Article. (2005-236, s. 
1) 
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Chapter 100. 


Monuments, Memorials and Parks. 


Article 1. 
Approval of Memorials, Works of Art, etc. 


Sec. 

100-1. [Repealed.] 

100-2. Approval of memorials before accep- 
tance by State; regulation of exist- 
ing memorials, etc.; “work of art” 
defined; highway markers. 

Approval of design, etc., of certain 
bridges and other structures. 

Governor to accept works of art ap- 
proved by North Carolina Histor- 
ical Commission. 

Duties as to buildings erected or remod- 
eled by State. 

Disqualification to vote on work of art, 
etc.; vacancy. 

Construction. 

Memorials to persons within 25 years of 
death; acceptance of commemora- 
tive funds for useful work. 


Article 2. 


Memorials Financed by Counties and 
Cities. 


100-3. 


100-4. 


100-5. 
100-6. 


100-7. 
100-8. 


100-9. County commissioners 
monuments. 


may protect 


Sec. 


100-10. Counties, cities, and towns may con- 
tribute toward erection of memo- 
rials. 


Article 3. 
Mount Mitchell Park. 


100-11. 
100-12. 


Duties. 

Roads, trails, and fences authorized; 
protection of property. 

Fees for use of improvements; fees for 
other privileges; leases; rules. 

Use of fees and other collections. 

Annual reports. 


Article 4. 
Toll Roads or Bridges in Public Parks. 


100-13. 


100-14. 
100-15. 


100-16. Private operation of toll roads or 
bridges in public parks prohibited. 


Article 5. 


Flagpoles and Display of Flags in State 
Parks. 


100-17. Flagpole to be erected in each State 
park. 

100-18. Display of flags. 

100-19. Donation of flagpoles. 


ARTICLE 1. 
Approval of Memorials, Works of Art, etc. 


§ 100-1: Repealed by Session Laws 1973, c. 476, s. 48. 


Cross References. — As to the North Caro- 
lina Historical Commission, see G.S. 143B-62 
through 143B-65. 


§ 100-2. Approval of memorials before acceptance by 
State; regulation of existing memorials, etc.; 
“work of art” defined; highway markers. 


No memorial or work of art shall hereafter become the property of the State 


by purchase, gift or otherwise, unless s 
of the same, together with the propose 


uch memorial or work of art or a design 
d location of the same, shall first have 


been submitted to and approved by the North Carolina Historical Commission; 


nor shall any memorial or work of art, 


until so submitted and approved, be 


contracted for, placed in or upon or allowed to extend over any property 
belonging to the State. No existing memorial or work of art owned by the State 
shall be removed, relocated, or altered in any way without approval of the 
North Carolina Historical Commission. The term “work of art” as used in this 
section shall include any painting, portrait, mural decoration, stained glass, 
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statue, bas-relief, sculpture, monument, tablet, fountain, or other article or 
structure of a permanent character intended for decoration or commemoration. 
This section, however, shall not apply to markers set up by the Board of 
Transportation in cooperation with the Department of Environment and 
Natural Resources and the Department of Cultural Resources as provided by 
Chapter 197 of the Public Laws of 1935. (1941, c. 341, s. 2; LOD Cs OD aeanle 
1973, c. 476, s. 48; c. 507, s. 5; c. 1262, s. 86; 1977, c. 771, s. 4; 1979, 2nd Sess., 
Cl806,%88) 3) 41989000727, 6.21807). 1997-443) IA 119) 


§ 100-3. Approval of design, etc., of certain bridges and 
other structures. 


No bridge, arch, gate, fence or other structure intended primarily for 
ornamental or memorial purposes and which is paid for either wholly or in part 
by appropriation from the State treasury, or which is to be placed on or allowed 
to extend over any property belonging to the State, shall be begun unless the 
design and proposed location thereof shall have been submitted to the North 
Carolina Historical Commission and approved by it. Furthermore, no existing 
structures of the kind named and described in the preceding part of this section 
owned by the State, shall be removed or remodeled without submission of the 
plans therefor to the North Carolina Historical Commission and approval of 
said plans by the North Carolina Historical Commission. This section shall not 
be construed as amending or repealing Chapter 197 of the Public Laws of 1935. 
(1941, c. 341, s. 3; 1973, c. 476, s. 48; 1979, 2nd Sess., c. 1306 Rea oe 


§ 100-4. Governor to accept works of art approved by 
North Carolina Historical Commission. 


The Governor of North Carolina is hereby authorized to accept, in the name 
of the State of North Carolina, gifts to the State of works of art as defined in 
G.S. 100-2. But no work of art shall be so accepted unless and until the same 
shall have been first submitted to the North Carolina Historical Commission 
and by it judged worthy of acceptance. (1941, c. 341, s. 4; 1973, c. 476, s. 48; 
1979, 2ndiSess. cc. 1306.16. 0.) 


§ 100-5. Duties as to buildings erected or remodeled by 
State. 


Upon request of the Governor and the Board of Public Buildings and 
Grounds, the North Carolina Historical Commission shall act in an advisory 
capacity relative to the artistic character of any building constructed, erected, 
or remodeled by the State. The term “building” as used in this section shall 
include structures intended for human occupation, and also bridges, arches, 
gates, walls, or other permanent structures of any character not intended 
primarily for purposes of decoration or commemoration. (T9415 e341 ae. 
1973, c. 476, s. 48; 1979, 2nd Sess., c. 1306, s. 3.) 


§ 100-6. Disqualification to vote on work of art, etc.; va- 
cancy. 


Any member of the North Carolina Historical Commission who shall be 
employed by the State to execute a work of art or structure of any kind 
requiring submission to the North Carolina Historical Commission, or who 
shall take part in a competition for such work of art or structure, shall be 
disqualified from voting thereon, and the temporary vacancy thereby created 
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may be filled by appointment by the Governor. (1941, c. 84 to sy 6519731 crA76; 
s. 48; 1979, 2nd Sess., c. 1306, s. 3.) 


§ 100-7. Construction. 


The provisions of this Article shall not be construed to include exhibits of an 
educational nature arranged by museums or art galleries administered by the 
State or any of its agencies or institutions, or to prevent the placing of portraits 
of officials, officers, or employees of the State in the offices or buildings of the 
departments, agencies, or institutions with which such officials, officers, or 
employees are or have been connected. But upon request of such museums or 
agencies, the North Carolina Historical Commission shall act in an advisory 
capacity as to the artistic qualities and appropriations of memorial exhibits or 
works of art submitted to it. (1941, c. 341, s. 7; 1973, c. 476, s. 48; 1979, 2nd 
Sess., c. 1306, s. 3.) 


§ 100-8. Memorials to persons within 25 years of death; 
acceptance of commemorative funds for useful 
work. 


No monument, statue, tablet, painting, or other article or structure of a 
permanent nature intended primarily to commemorate any person or persons 
shall be purchased from State funds or shall be placed in or upon or allowed to 
extend over State property within 25 years after the death of the person or 
persons so commemorated: Provided, nevertheless, that nothing in this Article 
shall be interpreted as prohibiting the acceptance of funds by State agencies or 
institutions from individuals or societies who wish to commemorate some 
person or persons by providing funds for educational, health, charitable, or 
other useful work. The agency or institution to which such funds are offered for 
memorial enterprises shall exercise its discretion as to the acceptance and 
expenditure of such funds. Nothing in this Article shall be interpreted as 
prohibiting the erection on the lands of the Cliffs of the Neuse State Park an 
appropriate tablet or plaque honoring the life and memory of the late Lionel 
Weil of Wayne County. Nothing in this Article shall be interpreted as prohib- 
iting the erection on the lands of the Morrow Mountain State Park an 
appropriate tablet or plaque honoring the life and memory of the late James 
McKnight Morrow of Stanly County. Nothing in this Article shall be inter- 
preted as prohibiting the erection on the lands of the Cliffs of the Neuse State 
Park an appropriate tablet or plaque, of such size and containing such 
language, as may be agreed upon by the donors and Director of State Parks, 
honoring the Whitfield heirs for their contributions to the establishment of the 
said park. (1941, c. 341, s. 8; 1957, c. 181; 1961, c. 976; 1963, c. 1128; 1979, 2nd 
Sess., c. 1306, s. 4.) 


ARTICLE 2. 


Memorials Financed by Counties and Cities. 


§ 100-9. County commissioners may protect monuments. 


When any monument has been or shall hereafter be erected to the memory 
of our Confederate dead or to perpetuate the memory and virtues of our 
distinguished dead, if such monument is erected by the voluntary subscription 
of the people and is placed on the courthouse square, the board of county 
commissioners of such county are permitted to expend from the public funds of 
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the county an amount sufficient to erect a substantial iron fence around such 
monument in order that the same may be protected. (1905, c. 457; Rev., s. 3928; 
C.S., s. 6934.) 


Cross References. — As to criminal liabil- 
ity for defacing or removing monuments, see 
G.S. 14-148. 


§ 100-10. Counties, cities, and towns may contribute to- 
ward erection of memorials. 


Any county, city or town by resolution first adopted by its governing body 
may become a member of any memorial association or organization for 
perpetuating the memory of the soldiers and sailors of North Carolina who 
served the United States in the great World War, or in the global war known 
as World War II, or who fought in the War Between the States, and may 
subscribe and pay toward the cost of the erection of any memorial to the 
memory of such soldiers and sailors such sums of money as its governing body 
may determine, and may be represented in such association or organization by 
such persons as its governing body may select. Any contribution so made shall 
be paid out of the general fund of such county, city, or town making same, on 
such terms as may be agreed upon by its governing body, and the officers 
having the control and management of the association or organization to which 
subscription and contribution are made. (TOTS c, 2 1. es. lt ces ome 
19237.c, 2001 945eer 1173) 


ARTICLE 3. 
Mount Mitchell Park. 


§ 100-11. Duties. 


The Department of Environment and Natural Resources shall have complete 
control, care, protection and charge of that part of Mitchell’s Park acquired by 
the State. (1915, c. 76; 1919, c. 316, s. 3, C25.) 5.0940" 19210 0s ae Pfs 
C122 er Zo 943, C, 1260 a6 28: VTC. (4 lise as 1989) (GY wan 218(28); 
1997-443, s. 11A.119(a).) 


§ 100-12. Roads, trails, and fences authorized; protection 
of property. 


The Department of Environment and Natural Resources is authorized and 
empowered to enter upon the land hereinbefore referred to, and to build a fence 
or fences around the same, also roads, paths, and trails and protect the 
property against trespass and fire and injury of any and all kinds whatsoever; 
cut wood and timber upon the same, but only for the purpose of protecting the 
other timber thereon and improving the property generally. (OES. ¢. 316 ;ceae 
C.S., 8. 6942; 1921, c. 222, s. 1; 1925, c. 1228. 25,019 73. 6 026255) 2010 eae 
111s. 4) 1989 c. 7277 8, 21829). 1997-445, 6 PVA ay) 


§ 100-13. Fees for use of improvements; fees for other 
privileges; leases; rules. 


_The Department of Environment and Natural Resources is further autho- 
rized to charge and collect fees for the use of such improvements as have 
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already been constructed, or may hereafter be constructed, on the park, and for 
other privileges connected with the full use of the park by the public; to lease 
sites for camps, houses, hotels, and places of amusement and business; and to 
make and enforce such necessary rules as may best tend to protect, preserve 
and increase the value and attractiveness of the park. (1921, c. 222, s. 2; C.5., 
5, 6942(a); 1925, c. 122, s. 23; 1973, c. 1262, s. 28; 1977, c. 771, s. 4; 1989, c. ee 
8.125: 1997-443, s. 11A.119(a).) 


§ 100-14. Use of fees and other collections. 


All fees and other money collected and received by the Department of 
Environment and Natural Resources in connection with its proper adminis- 
tration of the North Carolina State Parks System shall be used by said 
Department for the administration, protection, improvement, and mainte- 
nance of the State Parks System. (1921, c. 22, s. 3; C.S., s. 6942(b); 1925, c. 128 
sg. 23: 1973, c. 1262, s. 28; 1977, c. 771, s. 4; 1989, c. 727, s. 26; 1997-443, s. 
11A.119(a).) 


§ 100-15. Annual reports. 


The Department shall make an annual report to the Governor of all money 
received and expended by it in the administration of the North Carolina State 
Parks System, and of such other items as may be called for by him or by the 
General Assembly. (1921, c. 222, s. 4; C.S., s. 6942(c); 1925, c. 122 S20 lhe. 
Pee e077, cial s. 4, 1989 1c 727.8. 21.) 


ARTICLE 4. 
Toll Roads or Bridges in Public Parks. 


§ 100-16. Private operation of toll roads or bridges in 
public parks prohibited. 


No person, firm or corporation shall have the right or privilege to privately 
operate any toll road or toll bridge in this State upon lands belonging to the 
State, set apart or designated as a public park. 

In the event any such toll road or bridge is on March 17, 1939 being privately 
operated under any real or assumed right, privilege, or lease, the State 
institution or department having such state-owned property in charge or 
under its supervision shall immediately give notice to such person, firm or 
corporation so operating such toll road or toll bridge to discontinue the 
operation of the same. 

Any person, firm or corporation who sustains any legal damage by reason of 
the exercise of the authority hereinbefore granted shall be entitled to just 
compensation therefor, and, in the event satisfactory settlement cannot be 
made with the department or State agency exercising the authority herein 
contained, the amount of just compensation may be determined by a special 
proceeding instituted by the claimant against the department or agency 
having such property in custody under the provisions of the Chapter on 
Eminent Domain, insofar as the same may be applicable hereto: Provided, 
such proceedings shall be instituted within six months from the time such 
notice is given. Any compensation awarded shall be a valid claim against the 
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State of North Carolina, payable out of the funds of the department or State 
agency having such property in charge. (1939, c. 127.) 


ARTICLE 5. 


Flagpoles and Display of Flags in State Parks. 


§ 100-17. Flagpole to be erected in each State park. 


At each of the State parks of North Carolina an adequate flagpole shall be 
erected, in keeping with the construction of other structures thereupon, upon 
which flags of the United States of America and the State of North Carolina 
may be flown. (1963, c. 317, s. 1.) 


§ 100-18. Display of flags. 


Where personnel are available upon the State parks, the flags of the United 
States and of the State of North Carolina shall be flown on every Saturday and 
Sunday and on every State holiday from May 1 to October 1 of each year, in 
conformity with appropriate national and State policy and procedures concern- 
ing the display of the State and federal flag, (1963, c. 317, s. 2.) 


§ 100-19. Donation of flagpoles. 


Flagpoles at State parks may be donated by donors of the lands upon which 
State parks are situated, and if such donors express a desire to donate 
flagpoles, such donations shall be accepted in preference to that of any other 
individual or group. In the event that the donors of the lands upon which the 
State parks are situated shall not indicate a desire to donate flagpoles therefor 
within six months of the date of the passage of this Article, donations for 
flagpoles shall be accepted from individuals or groups who may desire to make 
such donations and erect the said flagpoles in keeping with the State park 
Legulations Gl963. Cua Ly as 2h) 
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Chapter 101. 


Names of Persons. 


Sec. 
101-1. Legislature may regulate change by 
general but not private law. 
Procedure for changing name; petition; 
notice. 

Contents of petition. 

Proof of good character to accompany 
petition. 


101-2. 


101-3. 
101-4. 


Sec. 

101-5. Clerk to order change; certificate and 
record. 

Effect of change; only one change, ex- 
cept as provided. 

Recording name change. 

Resumption of name by widow or wid- 
ower. 


101-6. 


101-7. 
101-8. 


§ 101-1. Legislature may regulate change by general but 


not private law. 


The General Assembly shall not have power to pass any private law to alter 
the name of any person, but shall have power to pass general laws regulating 
the same. (Const., Art. II, s. 11; Rev., s. 2146; C.S., s. 2970.) 


Cross References. — As to changing name 
of minor child upon adoption, see G.S. 48-14. As 
to resumption of maiden name, etc., by a 
woman after divorce, see G.S. 50-12. As to duty 


to disclose real name when trading as “com- 
pany” or “agent,” see G.S. 66-72. As to trade- 
marks, etc., see Chapter 80, G.S. 80-1 et seq. 


CASE NOTES 


Common Law. — General laws regulating 
the change of a person’s name, and prescribing 
a procedure therefor, do not abrogate the com- 
mon-law rule which allows a person to change 
his name without resort to legal procedure or 
repeal it by implication or otherwise. They 
merely affirm and are in aid of the common-law 
rule and provide an additional method of effect- 
ing a change of name and, more importantly, 
provide a method for recording the change. In 
re Mohlman, 26 N.C. App. 220, 216 S.E.2d 147 
(1975). 

Under the common-law standard, a showing 
of fraud or misrepresentation akin to fraud is 
necessary to deny a change of name. In re 


Mohlman, 26 N.C. App. 220, 216 S.E.2d 147 
(1973), 

To provide a procedure whereby one can 
secure a change of name through legal proce- 
dure with a provision for proper recordation 
thereof among the public records is desirable 
and far less objectionable than the common-law 
provision. In re Mohlman, 26 N.C. App. 220, 
O16 SH. 2d) 147 (1975). 

Married Women. — Nothing in the law 
states that by marriage a woman gives up her 
right as a person to change her name as anyone 
else might change his or hers. In re Mohlman, 
26 N.C. App. 220, 216 S.E.2d 147 (1975). 


OPINIONS OF ATTORNEY GENERAL 


The Division of Motor Vehicles does not 
have the authority to establish a policy to 
require documented proof from the Register of 
Deeds or official court documents for a name 
change on driver licenses and identification 


cards as the only method of establishing a 
name change. See opinion of Attorney General 
to Mr. William S. Hiatt, Commissioner of Motor 
Vehicles, 58 N.C.A.G. 4 (1988). 


§ 101-2. Procedure for changing name; petition; notice. 


A person who wishes, for good cause shown, to change his or her name must 
file an application before the clerk of the superior court of the county 1n which 
the person lives, after giving 10 days’ notice of the application by publication at 


the courthouse door. 
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An application to change the name of a minor child may be filed by the child’s 
parent or parents, guardian, or guardian ad litem, and this application may be 
joined in the application for a change of name filed by the parent or parents. 
Nothing in this section shall be construed to permit one parent to make an 
application on behalf of a minor child without the consent of the other parent 
if both parents are living; except that a minor who has reached the age of 16 
years, upon proper application to the clerk, may change his or her name with 
the consent of the parent who has custody of the minor and has supported the 
minor, without the necessity of obtaining the consent of the other parent, when 
the clerk of court is satisfied that the other parent has abandoned the minor. 
A change of parentage or the addition of information relating to parentage on 
the birth certificate of any person is governed by G.S. 130A-118. 

The consent of a parent who has abandoned a minor child is not required if 
a copy of an order of a court of competent jurisdiction adjudicating that 
parent’s abandonment of the minor if filed with the clerk. If a court of 
competent jurisdiction has not declared the minor to be an abandoned child, 
the clerk, on 10 days’ written notice by registered or certified mail, directed to 
the last known address of the parent alleged to have abandoned the child, may 
determine whether the parent has abandoned the child. If the parent denies 
that the parent abandoned the child, this issue of fact shall be transferred and 
determined as provided in G.S. 1-301.2. If abandonment is determined, the 
consent of the parent is not required. Upon final determination of this issue of 
fact the proceeding shall be transferred back to the special proceedings docket 
for further action by the clerk. (1891, c. 145: Rev., s. 2147; C.S., 8. 2971; 1947, 
Cello (195376 18, 19 oecr95 les cial 57, cl 1442; 1959h¢. 1161), save bode. 
4445851, 1995 ye po0O ss 135 2) ad099- 21g ace oo) 


Local Modification. — Chowan: 1945, c. 
455; Mitchell: 1945, c. 389. 

Cross References. — As to amendment of 
birth and death certificates, see G.S. 130A-118. 

Legal Periodicals. — For an article dealing 
with marriage contracts as related to North 


Carolina law, see 13 Wake Forest L. Rev. 85 
CLO uae 

For article, “‘We Are Family’: Valuing 
Associationalism in Disputes Over Children’s 
Surnames,” see 75 N.C.L. Rev. 1625 (1997). 


CASE NOTES 


The words “for good cause shown” and 
“good and sufficient reason” mean more 
than merely the absence of fraud. In re 
Mohlman, 26 N.C. App. 220, 216 S.E.2d 147 
(1975): 

Burden on Petitioner at Hearing. — This 
procedure contemplates a hearing, and peti- 
tioner has the burden of establishing that it is 
just and reasonable that the petition be 
granted, not merely that petitioner desires it 
and that the request is without fraud. In re 
Mohlman, 26 N.C. App. 220, 216 S.E.2d 147 
CUO): 

Inquiry into Child’s Best Interests Not 
Appropriate. — The fact that the General 
Assembly specifically required a “best interests 
of the child” inquiry in contexts such as termi- 
nation of parental rights, child custody and 
placement, parental visitation rights, and even 
in the change in surname on a birth certificate 
following legitimization, yet failed to require 
such inquiry in connection with name changes 
under this section and G.S. 130A-101(f)(4), was 


taken as clear evidence of its intent that no 
such inquiry was required in these contexts. In 
re Crawford, 134 N.C. App. 137, 517 S.E.2d 161 
(1999). 

Consent Required for Change of Name 
of Minor Child. — The name of a minor child 
may not be changed without the consent of both 
parents, if both be living, unless one of the 
parents has abandoned the minor child. In re 
Dunston, 18 N.C. App. 647, 197 S.E.2d 560 
(C1973): 

Determination of Abandonment by 
Clerk of Superior Court. — In the event that 
a court of competent jurisdiction has not previ- 
ously declared child to be an abandoned child, 
the clerk of the superior court is authorized to 
determine whether an abandonment has taken 
place. In re Dunston, 18 N.C. App. 647, 197 
S.E.2d 560 (1973). 

This section contemplates only the situ- 
ation where one natural or adoptive par- 
ent petitions for the change of name of a child, 
and the other parent stands to lose his name 
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with respect to that child. In re Dunston, 18 
N.C. App. 647, 197 S.E.2d 560 (1973). 

It has no application to a stepfather. In 
re Dunston, 18 N.C. App. 647, 197 S.E.2d 560 
(1973). 

Neither the consent of a child’s stepfather, 
nor a finding that the stepfather has aban- 
doned the child is necessary in a petition by the 
natural mother of that child to have the child’s 
name changed. In re Dunston, 18 N.C. App. 
647, 197 S.E.2d 560 (1973). 

Nor to Natural Father of Child Born Out 
of Wedlock. — This section was not designed 
to require the consent of the natural father to a 
name change where the child was born out of 
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wedlock. In re Dunston, 18 N.C. App. 647, 197 
S.E.2d 560 (1973). 

Unless His Name Appears on Birth Cer- 
tificate After Both Parents Execute Affida- 
vit of Paternity. — Where unmarried parents 
executed an Affidavit of Paternity and entered 
respondent’s name on the birth certificate as 
the father, court held that there was no author- 
ity, statutory or decisional, permitting peti- 
tioner to unilaterally change the name of her 
son, born out of wedlock and not yet legiti- 
mated, absent the father’s consent. In re Craw- 
ford, 134 N.C. App. 137, 517 S.E.2d 161 (1999), 
distinguishing In re Dunston, 18 N.C. App. 647, 
197 S.E.2d 560 (1973). 


§ 101-3. Contents of petition. 


The applicant shall state in the application his true name, county of birth, 
date of birth, the full name of parents as shown on birth certificate, the name 
he desires to adopt, his reasons for desiring such change, and whether his 
name has ever before been changed by law, and, if so, the facts with respect 
thereto. (1891, c. 145; Rev., s. 2147; C.S., s. 2972; 1945, c. 37, s. 1; 1957, ce lZ33% 
pel) 


CASE NOTES 


Cited in In re Mohlman, 26 N.C. App. 220, 
216 S.E.2d 147 (1975). 


§ 101-4. Proof of good character to accompany petition. 


The applicant shall also file with said petition proof of his good character, 
which proof must be made by at least two citizens of the county who know his 


standing: Provided, however, proof of 
when the application is for the change 0 


good character shall not be required 
f name of a child under 16 years of age. 


Msoiec, 145% Rey, s.2148:°C.S., s. 2973; 1963, c. 206.) 


CASE NOTES 


Cited in In re Mohlman, 26 N.C. App. 220, 
216 Ssk2d AA TI 975). 


§ 101-5. Clerk to order change; certificate and record. 


If the clerk thinks that good and suffici 
name, it shall be his duty to issue an or 


from his true name to the name sough 


the true name, the county of birth, the 


ent reason exists for the change of 


der changing the name of the applicant 
t to be adopted. Such order shall contain 
date of birth, the full name of parents 


as shown on birth certificate, and the name sought to be adopted. He shall 
issue to the applicant a certificate under his hand and seal of office, stating the 


change made in the applicant’s name, 


and shall also record said application 


and order on the docket of special proceedings in his court. He shall forward 


the order to the State Registrar of Vita 
If the applicant was born in North Car 
change of name of the individual or in 


1 Statistics on a form provided by him. 
olina, the State Registrar shall note the 
dividuals specified in the order on the 


birth certificate of that individual or those individuals and shall notify the 
register of deeds in the county of birth. If the applicant was born in another 
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state of the United States, the State Registrar shall forward the notice of 
change of name to the registration office of the state of birth. (1891, c. 145; Rev., 
ss. 2149, 2150; C.S., 5. 2974; 1955, c. 951, s. 4; 1957, c. 1233, s. 221971, ¢. 444, 
Spoply, 


CASE NOTES 


Discretion of Court. — The statutes pro- 
viding a procedure for change of name are not 
absolute in granting privileges, but are usually 
so phrased as to leave it in the reasonable 
discretion of the court hearing the petition 
either to grant or deny it. In re Mohlman, 26 


N.C. App. 220, 216 S.E.2d 147 (1975). 

The court is not subject to the whim or 
capricious desire of a petitioner to change 
his name. In re Mohlman, 26 N.C. App. 220, 
216 S.E.2d 147 (1975). 


OPINIONS OF ATTORNEY GENERAL 


The Division of Motor Vehicles does not 
have the authority to establish a policy to 
require documented proof from the Register of 
Deeds or official court documents for a name 


cards as the only method of establishing a 
name change. See opinion of Attorney General 
to Mr. William S. Hiatt, Commissioner of Motor 
Vehicles, 58 N.C.A.G. 4 (1988). 


change on driver licenses and identification 


§ 101-6. Effect of change; only one change, except as pro- 
vided. 


(a) When the order is made and the applicant’s name changed, he is entitled 
to all the privileges and protection under his new name as he would have been 
under the old name. No person shall be allowed to change his name under this 
Chapter but once, except that he shall be permitted to resume his former name 
upon compliance with the requirements and procedure set forth in this 
Chapter for change of name, and except as provided in subsection (b) of this 
section. 

(b) For good cause shown, and upon compliance with the requirements and 
procedure set forth in this Chapter for change of name, the name of a minor 
child may be changed not more than two times under this Chapter. (1891, c. 
145; Rev., ss. 2147, 2149; C.S., s. 2975; 1945, c. 37, s. 2 OG) iCaocomeee 


§ 101-7. Recording name change. 


When the name of any individual, corporation, partnership, or association 
has been changed in a manner provided by law, any attorney licensed to 
practice law in this State may file an affidavit with the clerk of superior court 
stating facts concerning the change of name. The clerk shall cause the affidavit 
to be filed and indexed among the records of his office, pursuant to GS. 
7A-180(3) and G.S. 7A-343(3). The clerk shall also forward a copy of the 
affidavit under the seal of his office to the clerk of superior court of any other 
county named in the affidavit where it shall also be filed and indexed in 
accordance with this section. Affidavits filed and indexed under this section are 
for informational purposes only and neither the affidavit nor the manner of its 
filing and indexing shall in any manner affect the rights or liabilities of any 
person (G7 e972 e2 10) 


Legal Periodicals. — For an article dealing 
with marriage contracts as related to North 


Carolina law, see 13 Wake Forest L. Rev. 85 
(1977). 
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§ 101-8. Resumption of name by widow or widower. 


A person at any time after the person is widowed may, upon application to 
the clerk of court of the county in which the person resides setting forth the 
person’s intention to do so, resume the use of her maiden name or the name of 
a prior deceased husband or of a previously divorced husband in the case of a 
widow, or his premarriage surname in the case of a widower. The application 
shall set forth the full name of the last spouse of the applicant, shall include a 
copy of the spouse’s death certificate, and shall be signed by the applicant in 
the applicant’s full name. The clerks of court of the several counties of this 
State shall record and index such applications in the manner required by the 
Administrative Office of the Courts. (1979, c. 768; 1981, c. 564, s. 2; 1993 (Reg. 
Bese, 1994): ¢..565, Ss. 2.) 
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Chapter 102. 
Official Survey Base. 


Sec. Sec. 
102-1. Name and description. 102-8. Administrative agency. 
102-1.1. Name and description in relation to 102-9. Duties and powers of the agency. 
1983 North American Datum. 102-10. Prior work. 
102-2. Physical control. 102-11. Vertical control. 
102-3. Use of name. 102-12. Control system map. 
102-4. Damaging, defacing, or destroying mon- 102-13, 102-14. [Repealed.| 
uments. 102-15. Improvement of land records. 
102-5. [Repealed.] 102-16. Board of county commissioners to ap- 
102-6. Legality of use in descriptions. ply for assistance. 
102-7. Use not compulsory. 102-17. County projects eligible for assistance. 


§ 102-1. Name and description. 


The official survey base for the State of North Carolina shall be a system of 
plane coordinates to be known as the “North Carolina Coordinate System,” 
said system being defined as a Lambert conformal projection of Clarke's 
spheroid of 1866, having a central meridian of 79° — 00’ west from Greenwich 
and standard parallels of latitude of 34° — 20’ and 36° — 10’ north of the 
equator, along which parallels the scale shall be exact. All coordinates of the 
system are expressed in feet, the x coordinate being measured easterly along 
the grid and the y coordinate being measured northerly along the grid. The 
origin of the coordinates is hereby established on the meridian 79° — 00' west 
from Greenwich at the intersection of the parallels 33° — 45’ north latitude, 
such origin being given the coordinates x = 2,000,000 feet, y = 0 feet. The 
precise position of said system shall be as marked on the ground by triangu- 
lation or traverse stations or monuments established in conformity with the 
standards adopted by the United States Coast and Geodetic Survey for first- 
and second-order work, whose geodetic positions have been rigidly on the 
North American datum of 1927, and whose plane coordinates have been 
computed on the system defined. (1939, c. 163, s. 1.) 


Legal Periodicals. — For article on rules, ring North Carolina real estate, see 49 N.C.L. 
ethics and reform in connection with transfer- Rev. 593 (1971). 


§ 102-1.1. Name and description in relation to 1983 North 
American Datum. 


From and after the date and time the North Carolina Geodetic Survey 
Section in the Division of Land Resources of the Department of Environment 
and Natural Resources receives from the National Geodetic Survey, official 
notice of a complete, published definition of the North American Datum of 1983 
including the State plane coordinate constants applicable to North Carolina, 
the official survey base for North Carolina shall be a system of plane 
coordinates to be known as the “North Carolina Coordinate System of 1983,” 
said system being defined as a Lambert conformal projection of the “Geodetic 
Reference System (GRS 80 Ellipsoid)” having a central meridian of 79° — 00" 
west from Greenwich and standard parallels of latitude of 34° — 20’ and 36° 
— 10’ north of the equator, along which parallels the scale shall be exact. All 
coordinates of the system are expressed in metres, the x coordinate being 
measured easterly along the grid and the y coordinate being measured 
northerly along the grid. The U.S. Survey Foot, 1 meter = 39.37 inches or 
32808333333 feet, shall be used as a conversion factor. The origin of the 
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coordinates is hereby established on the meridian 79° — 00’ west from 
Greenwich at the intersection of the parallels 33° — 45’ north latitude, such 
origin being given the coordinates x = 609,601.22 metres, y = 0 metres. The 
precise position of said system shall be as marked on the ground by triangu- 
lation or traverse stations or monuments established in conformity with the 
standards adopted by the National Geodetic Survey for first- and second-order 
work, whose geodetic positions have been rigidly adjusted on the North 
American Datum of 1983, and whose plane coordinates have been computed on 
the system defined. Whenever plane coordinates are used in the description or 
identification of surface area or location within this State, the coordinates shall 
be identified as “NAD 83”, indicating North American Datum of 1983, or as 
“NAD 27”, indicating North American Datum of 1927. (1979, c. 4; 1987, c. 148; 
1989, ¢. 727, s; 218(63)9 1997-443, s. 11A.119(a),2005-886.1941 2) 


? 


Effect of Amendments. — Session Laws sources” for “Natural Land Resources Division’ 
2005-386, s. 1.2, effective September 13, 2005, in the first sentence. 
substituted “Natural Division of Land Re- 


§ 102-2. Physical control. 


Any triangulation or traverse station or monument established as described 
in G.S. 102-1 may be used in establishing a connection between any survey and 
the above-mentioned system of rectangular coordinates. (1939, c. 163, s. 2.) 


§ 102-3. Use of name. 


The use of the term “North Carolina Coordinate System” on any map, report, 
or survey, or other document, shall be limited to coordinates based on the 
North Carolina Coordinate System as defined in this Chapter. (1939, c. 163, s. 
3.) 


§ 102-4. Damaging, defacing, or destroying monuments. 


If any person shall willfully damage, deface, destroy, or otherwise injure a 
station, monument or permanent mark of the North Carolina Coordinate 
System, or shall oppose any obstacles to the proper, reasonable, and legal use 
of any such station or monument, such person shall be guilty of a Class 1 
Gch ooo (1939, c. 163, Ss. 4; 1993, c. 539, 6,683; 1994. Nx Sesscs 24 
14(c). 


§ 102-5: Repealed by Session Laws 1963, c. 783. 


§ 102-6. Legality of use in descriptions. 


For the purpose of describing the location of any survey station or land 
boundary corner in the State of North Carolina, it shall be considered a 
complete, legal, and satisfactory description to define the location of such point 
or points by means of coordinates of the North Carolina Coordinate System as 
described herein. (1963, c. 163, s. 6; c. 783.) 


§ 102-7. Use not compulsory. 


Nothing contained in this Chapter shall be interpreted as requiring any 
purchaser or mortgagee to rely wholly on a description based upon the North 
Carolina Coordinate System. (1939, c. 163, s. 7.) 
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§ 102-8. Administrative agency. 


The administrative agency of the North Carolina Coordinate System shall be 
the Department of Environment and Natural Resources through its appropri- 
ate division hereinafter called the “agency.” (1939, c. 163, s. 8; 1973, c. 1262, s. 
86; 1977, c. 771, s. 4; 1989, c. 727, s. 218(34); 1997-443, s. 11A.119(a).) 


§ 102-9. Duties and powers of the agency. 


It shall be the duty of the agency to make or cause to be made from time to 
time such surveys and computations as are necessary to further or complete 
the North Carolina Coordinate System. The agency shall endeavor to carry to 
completion as soon as practicable the field monumentation and office compu- 
tations of the coordinate system. For the purpose of this work the agency shall 
have the power to accept grants for the specific purpose of carrying on the 
work; to coordinate, organize, and direct any federal or other assistance which 
may be offered to further the work; to cooperate with any individual, firm, 
company, public or private agency, State or federal agencies, in the prosecution 
of the work; to enter into contracts or cooperative agreements with other state 
or federal agencies in promoting the work of the coordinating system. The 
agency shall further have the power to adopt necessary rules, regulations, and 
specifications relating to the establishment and use of the coordinate system as 
defined in this Chapter, consistent with the standards and practice of the 
United States Coast and Geodetic Survey. (1939, c. 163, s. 9; 1997-443, s. 
11A.119(a).) 


Editor’s Note. — Session Laws 1997-443, s. ronment and Natural Resources” in this sec- 
11A.119(a), provided that the phrase “Environ- tion. However, this section does not contain 
ment, Health, and Natural Resources” was to that phrase. 
be deleted and replaced by the phrase “Envi- 


§ 102-10. Prior work. 


The system of stations, monuments, traverses, computations, and other 
work which has been done or is under way in North Carolina by the so-called 
North Carolina Geodetic Survey, under the supervision of the United States 
Coast and Geodetic Survey, is, where consistent with the provisions of this 
Chapter, hereby made a part of the North Carolina Coordinate System. The 
surveys, notes, computations, monuments, stations, and all other work relat- 
ing to the coordinate system, which has been done by said North Carolina 
Geodetic Survey, under the supervision of and in cooperation with the United 
States Coast and Geodetic Survey and federal relief agencies, hereby are 
placed under the direction of, and shall become the property of, the adminis- 
trative agency. All persons or agencies having in their possession any surveys, 
notes, computations, or other data pertaining to the aforementioned coordinate 
system, shall turn over to the Department of Environment and Natural 
Resources such data upon request. (1939, c. 163, s. 10; 1959, c. 1315, s. 1; is 
c. 1262, s. 86; 1977, c. 771, s. 4; 1989, c. 727, s. 218(35); 1997-443, s. 11A.119(a).) 


§ 102-11. Vertical control. 


Whereas the foregoing provisions of this Chapter heretofore are related to 
horizontal control only, the administrative agency may adopt standards for 
vertical control or levying surveys consistent with those recommended by and 
used by the United States Coast and Geodetic Survey, and make or cause to be 
made such surveys as are necessary to complete the vertical control of North 
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Carolina, in accordance with the provisions for horizontal control surveys as 
defined in this Chapter. (1939, c. 163, s. 11.) 


§ 102-12. Control system map. 


The agency shall prepare for publication and cause to be published before 
July 1, 1962, a map or maps setting forth the location of monuments for both 
horizontal and vertical control, together with such other pertinent data as the 
agency may direct for implementation of the North Carolina Coordinate 
System. The agency shall furnish such map or maps to any person or may 
make such charge as will defray the expense of printing and distribution. It 
shall be the responsibility of the agency to maintain this map, make revisions 
as often as necessary to provide up-to-date information and furnish up-to-date 
copies to the register of deeds of each county in the State. (1959, c. 1315, s. 2.) 


§ 102-13: Repealed by Session Laws 1975, c. 183, s. 1. 
§ 102-14: Repealed by Session Laws 1973, c. 1262, s. 86. 


§ 102-15. Improvement of land records. 


There is hereby established a statewide program for improvement of county 
land records to be administered by the Secretary of State (hereafter called the 
Secretary). First emphasis shall be given to the completion of countywide base 
maps. Counties with a base map system prepared to acceptable standards will 
be encouraged to undertake subsequent logical improvements in their respec- 
tive land records systems. Work undertaken by any county under this program 
will be eligible for financial assistance out of funds appropriated for this 
purpose to the Department of the Secretary of State. The amount allotted to 
each project is to be determined by the Secretary, but in no case shall such 
allotments exceed one dollar for every dollar of local tax funds expended on the 
project by the county. Federal or other State funds available to the project will 
not be eligible as matching money under the State program. (1977, c. LOSOR st 
1; 1985, c. 479, s. 165(b); 1989, c. 727, s. 218(36); 1989 (Reg. Sess., 1990), c. 
1004, s. 19(b); 1997-443, s. 11A.119(a); 1999-119, s. 1.) 


§ 102-16. Board of county commissioners to apply for as- 
sistance. 


The board of county commissioners of each county may apply to the 
Secretary, upon forms provided by him and in accordance with directives and 
requirements outlined in G.S. 102-17, for assistance in completing one or more 
projects. Such project or projects shall constitute one or more phases of a plan 
for the improvement of the county’s land records. The work to be undertaken 
shall be described in relation to the county’s revaluation schedule, and it shall 
be shown to be a part of a larger undertaking for achieving ultimate long-term 
improvements in the land records maintained by the county register of deeds, 
the county tax supervisor, or other county office. (1977 mc. L099 meri: 


§ 102-17. County projects eligible for assistance. 


All projects funded under this assistance program shall be described as 
conforming to one or more of the project outlines defined herein. All projects 
shall achieve a substantial measure of conformity with the objectives set forth 
in these project outlines such that a greater degree of statewide standardiza- 
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tion of land records will result. The Secretary shall prepare and make available 
to all counties administrative regulations designed to assist the counties in 
preparing project plans and applications for assistance, and to assure compli- 
ance with the objectives and other requirements of G.S. 102-15, 102-16, and 
this section. County projects shall be eligible for assistance subject to avail- 
ability of funds, compliance with administrative regulations, and conformity 
with one or more of the project outlines as follows: 

(1) Base Maps. — Preparation of accurate planimetric or orthophoto maps 
with countywide coverage at one or more scale ratios suitable as a 
base for the development and maintenance of current cadastral maps. 
These maps shall have additional information included where appro- 
priate to increase their utility for other purposes. The formulation of 
technical standards and detailed specifications and the coordination 
of all such mapping projects with other State mapping programs shall 
be the responsibility of the Department of the Secretary of State. 
Insofar as possible mapping projects funded under this assistance 
program shall utilize existing photography, geodetic control surveys, 
and previously mapped information, and be coordinated or combined 
with adjacent or related mapping projects to achieve the best eff- 
ciency and economy consistent with the maintenance of high quality 
map production. 

(2) Cadastral Maps. — Preparation of accurate maps of all property 
boundaries together with other supporting information and based on 
up-to-date planimetric or orthophoto maps conforming to the specifi- 
cations for base maps outlined in subdivision (1) of this section. The 
formulation of specifications and standards for these cadastral maps 
shall be the responsibility of the Department of the Secretary of State. 
These specifications and standards shall be designed to conform to the 
best acceptable practice for county land records in North Carolina. 
The cadastral maps shall be scheduled as nearly as possible to be 
completed and made available for the next revaluation cycle to be 
undertaken by each county and the maps shall include references to 
subdivision plat numbers, property codes, and other related informa- 
tion considered useful to the appraisal process or to the public 
generally. 

(3) Standardized Parcel Identifiers. — Adoption of a system of parcel 
identifiers which will serve to provide unique identification of each 
parcel of land, a permanent historical record of change and the chain 
of title, and any necessary cross-reference to other preexisting parcel 
identifiers. The proposed system of parcel identifiers shall conform to 
such minimum specifications and standards as may be promulgated 
by the Secretary for the purpose of achieving consistency and com- 
patibility among all counties throughout the State. Said minimum 
specifications and standards for parcel identifier systems shall be 
adopted and administered by the Secretary only after consultation 
with the recommendation from an advisory committee on land records 
with a membership representative of professional organizations con- 
cerned with public land records and map making. 

(4) Automated Processing of Land Parcel Records. — Preparation and 
implementation of a system of automated record keeping and process- 
ing which will expedite the maintenance of accurate up-to-date files, 
improve the appraisal process, and facilitate analytical operations 
needed to respond to requirements for current information. Technical 
standards and minimum specifications shall be the joint responsibil- 
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ity of the Department of the Secretary of State, the Department of 
Revenue, and the Department of Cultural Resources. (1977, c. 771, s. 
Asses LOO is. 91985,0 cr 479) 82. 165(e snl 9898! co: #72 Gacs ai PS Gan 
1997-443, s. 11A.119(a); 1999-119, s. 2.) 
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Chapter 108. 
Sundays, Holidays and Special Days. 


Sec. Sec. 

103-1. [Repealed.] 103-6. Arbor Week. 

103-2. Hunting on Sunday. 103-7. American Family Day. 

103-3. Execution of process on Sunday. 103-8. Indian solidarity week. 

103-4. Dates of public holidays. 103-9. Prisoner of War Day. 

103-5. Acts to be done on Sunday or holidays. 103-10. Pearl Harbor Remembrance Day. 


~§ 103-1: Repealed by Session Laws 1951, c. 73. 


§ 103-2. Hunting on Sunday. 


If any person shall, except in defense of his own property, hunt on Sunday, 
having with him a shotgun, rifle, or pistol, he shall be guilty of a Class 3 
misdemeanor. Provided, that the provisions hereof shall not be applicable to 
military reservations, the jurisdiction of which is exclusively in the federal 
government, or to field trials authorized by the Wildlife Resources Commis- 
sion. Wildlife protectors are granted authority to enforce the provisions of this 
section. (1868-9, c. 18, ss. 1, 2; Code, s. 3783; Rev., s. 3842; C.S., s. 3956; 1945, 
e1047- 1967, c. 1003: 1979, c. 830, s. 13; 1989, c. 642, s. 3; 1993,,c. 539, s. 684; 


1994, Ex. Sess., c. 24, s. 14(c).) 


Local Modification. — Perquimans: 1935, 
c. 145. 


CASE NOTES 


Indictment Must State That Act Was 
Committed on Sunday. — An indictment for 
an act which is criminal when committed on a 
Sunday must state that the act in question was 
committed on a Sunday; but if it does so, no 
exception can be taken to it for reference to the 
same day by a wrong day of the month. State v. 
Drake, 64 N.C. 589 (1870). 

Sufficiency of Indictment. — Under the 
former reading of the section, a conviction was 


sustainable under an indictment charging the 
defendant with being “found off his premises on 
the Sabbath day, having with him a shotgun, 
contrary to the form of the statute,” etc. State v. 
Howard, 67 N.C. 24 (1872). 

Reference to “Sabbath” in Indictment. — 
It was immaterial that the indictment used the 
expression “the Sabbath” instead of “Sunday.” 
State v. Drake, 64 N.C. 589 (1870). 


§ 103-3. Execution of process on Sunday. 


It shall be lawful for any sheriff or other lawful officer to execute any 
summons, capias, or other process on Sunday. (1957, c. 1052; 1978, c. 108, s. 


47.) 


CASE NOTES 


Sunday is not a judicial day; hence an 
adjournment of the court from Saturday night 
to Monday morning during the progress of a 
trial for murder is not violative of the act 
requiring the adjournment to be “from day to 
day.” State v. Howard, 82 N.C. 623 (1880). 

When Court May Sit on Sunday. — There 
have been some instances in the judicial pro- 


ceedings in this State where the courts have 
held their sessions on Sunday, but the cases are 
rare, and whenever it has been done, exception 
has generally been taken to the course of the 
court, upon the ground that it could not legally 
sit on that day. But the Supreme Court has held 
that in special cases ex necessitate the court 
might sit on Sunday. State v. Ricketts, 74 N.C. 
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187 (1876); State v. McGimsey, 80 N.C. 377 
(1879); State v. Howard, 82 N.C. 623 (1880). 
Term of Court Embraces Sunday. — 
When a term of court is set by statute to begin 
on a certain Monday, and to last for “one week” 
(or two or three weeks, as the case may be), it 
embraces the Sunday of each week (unless 
sooner adjourned), and the term expires by 
limitation at midnight of that day. Taylor v. 
Krvain, 119 NC 0274425°S.87o) (L896). 
Verdict of Jury and Judgment. — The 
rendition by the jury of a verdict on Sunday is 
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not invalid for that cause. Tuttle v. Tuttle, 146 
N.C. 484, 59 S.E. 1008 (1907). 

A verdict entered on the Sunday of a week set 
for the duration of a court, in the absence of an 
earlier adjournment, is legally entered. Taylor 
v, Ervin, 119 N.C. 274, 25°S:H875 (1394), 

There being no inhibition of a verdict ren- 
dered on Sunday, either at common law or by 
statute, a judgment entered on that day (by 
virtue of the statute, that it shall be entered up 
at once on the verdict) is valid. Taylor v. Ervin, 
119 N.C. 274, 25 S.E. 875 (1896). 


§ 103-4. Dates of public holidays. 
(a) The following are declared to be legal public holidays: 


(1) New Year’s Day, January 1. 


(la) Martin Luther King, Jr.’s, Birthday, the third Monday in January. 
(2) Robert E. Lee’s Birthday, January 19. 

(3) Washington’s Birthday, the third Monday in February. 

(3a) Greek Independence Day, March 25. 

(4) Anniversary of signing of Halifax Resolves, April 12. 

(5) Confederate Memorial Day, May 10. 

(6) Anniversary of Mecklenburg Declaration of Independence, May 20. 
(7) Memorial Day, the last Monday in May. 


(8) Good Friday. 
(9) Independence Day, July 4. 


(10) Labor Day, the first Monday in September. 
(11) Columbus Day, the second Monday in October. 


(lla) Yom Kippur. 


(12) Veterans Day, November 11. 


(13) Tuesday after the first Monday in November in years in which a 


general election is to be held. 


(14) Thanksgiving Day, the fourth Thursday in November. 


(15) Christmas Day, December 25. 


(b) Whenever any public holiday shall fall upon Sunday, the Monday 
following shall be a public holiday. (1881, c. 294; Code, s. 3784; 1891, c. 58; 
1899, c. 410; 1901, c. 25; Rev., s. 2838; 1907, c. 996; 1909, c. 888; 1919, c. 287; 
C.5., 8. 2959; 1935, c. 212; 1959, c. 1011; 1969, c. 521; 1973, c. 53; 1979, ¢..84; 
1961, ¢, 135;,1983, C1198 /¢..20, 5. lacy Golees.. beteeuSnn ta: 2a) 


CASE NOTES 


This section relates to statewide public 
holidays. Hardbarger v. Deal, 258 N.C. 31, 127 
S.E.2d 771 (1962). 

Effect of Legal Holiday Generally. — The 
statute declaring certain days public holidays 
does not prohibit the pursuit of the usual avo- 
cations of citizens, nor keep public officers or 
the courts from exercising their respective 
functions on those days. While it might be that 
the attendance of jurors, witnesses and suitors 
will not be enforced, and the courts will not sue 
out or enforce process on such days, yet the 
courts may lawfully proceed with the business 
before them. State v. Moore, 104 N.C. 743, 10 
S.E. 183 (1889). 

The section simply declares that certain days 


therein specified, in each year, shall be public 
holidays, and the following section prescribes 
when papers coming due on such days, or on 
Sunday, shall be payable. It does not purport, in 
terms or effect, to prohibit persons from pursu- 
ing their usual avocations on such days, nor is 
there any inhibition upon public officers to 
exercise their offices, respectively, or upon the 
courts to sit on such days and exercise their 
functions and authority. There is no such stat- 
utory inhibition; nor, indeed, is there any, ex- 
cept such as may arise in the application of 
general principles of law. It has never been 
understood to be the law in this State that a 
public holiday is dies non juridicus, except 
perhaps to a limited extent; it is very certainly 
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not wholly so. The courts, particularly the su- 
perior courts, very frequently sit on such days 
and hear and try causes and dispatch the 
business that ordinarily comes before them, 
especially when there is no objection. State v. 
Moore, 104 N.C. 748, 10 S.E. 183 (1889). 

Closing of County Clerk’s Office on Eas- 
ter Monday. — Where a county clerk’s office 
was closed on Easter Monday, pursuant to 
resolution by the board of county commission- 
ers in which Easter Monday was designated a 
holiday, a plaintiff, if otherwise entitled to 
commence an action on Easter Monday was 
entitled to commence the action on the next day 
the courthouse was open for business. 
Hardbarger v. Deal, 258 N.C. 31, 127 S.E.2d 
771 (1962). 

Judicial Notice That Certain Days Were 
Sundays or Public Holidays. — The court 
would take judicial notice of the fact that Sep- 
tember 2, 1962, the last day of the two-year 
period beginning with the death of the plain- 
tiff’s intestate, was Sunday and that the follow- 
ing day was the first Monday in September, a 
public holiday. The action was instituted on 
September 4, 1962, by the issuance of summons 
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and, therefore, was instituted within the time 
allowed by law. Kinlaw v. Norfolk S. Ry., 269 
N.C.4110, 1525. Fe2d, 329.0196 7) 

Deposition Opened on Holiday. — A legal 
holiday has not the same status in respect to 
legal proceedings as a Sunday; and while dep- 
ositions opened on the latter day are void, they 
are not so when they are opened on a legal 
holiday. Latta v. Catawba Elec. Co., 146 N.C. 
285, 59 8.1028 (1907); 

Effect on Foreclosure Upset Period and 
Filing of Bankruptcy. — Bankruptcy court 
found that because March 25 was Greek Inde- 
pendence Day and was a holiday under G.S. 
103-4(3a), the 10-day upset period had not 
expired under G.S. 45-21.27(a) when the debtor 
filed bankruptcy after the close of business on 
March 25, which would otherwise have been 
the 10th day; thus, the bankruptcy court va- 
cated its prior order granting the creditors 
relief from the automatic stay. In re Country 
Lake Enters., Inc., 284 Bankr. 223, 2002 Bankr. 
LEXIS 1161 (Bankr. E.D.N.C. 2002). 

Cited in Robbins v. Borman, 9 N.C. App. 416, 
176 S.E.2d 346 (1970); Kirby v. GE, — F. Supp. 
Id —, 2000 U.S. Dist. LEXIS 3289 (W.D.N.C. 
Feb. 9, 2000). 


§ 103-5. Acts to be done on Sunday or holidays. 


(a) Except as otherwise provided by law, when the day or the last day for 
doing any act required or permitted by law to be performed in a public office or 
courthouse falls on a Saturday, Sunday, or legal holiday when the public office 
or courthouse is closed for transactions, the act may be performed on the next 
day that the public office or courthouse is open for transactions. 

(b) This section does not apply where the act required or permitted by law 
to be done is prescribed by Section 22 of Article II, or Section 5(11) of Article III, 
of the Constitution of North Carolina. (Code, ss. 3784, 3785, 3786; 1899, c. 733, 
s. 194; Rev., s. 2839; C.S., s. 3960; 1951, c. 1176, s. 1; 1995, c. 20, s. 16; 2003-337, 


Seale) 


Cross References. — As to computing time 
when last day falls on Sunday, see G.S. 1-593 
and G.S. 1A-1, Rule 6(a). As to closing county 
clerk’s office on Easter Monday, see note to G.S. 
103-4. 

Editor’s Note. — Session Laws 1995, c. 20, 


s. 16, became effective with respect to bills and 
joint resolutions passed in either house of the 
General Assembly on or after January 1, 1997, 
if constitutional amendments proposed by Ses- 
sion Laws 1995, c. 5, ss. 1 and 2 were approved. 
These amendments were approved. 


CASE NOTES 


The institution of a suit is an act “required 
or permitted to be done in the courthouse” 


within the meaning of this section. Hardbarger 


wiblical.2oo N.C, 31,127 °5.0.2d 771 (1962). 


§ 103-6. Arbor Week. 


Cited in Asheville Showcase & Fixture Co. v. 
Restaurant Assocs., 3 N.C. App. 74, 164 S.E.2d 
63 (1968); Pearson v. Nationwide Mut. Ins. Co., 
325 N.C. 246, 382 S.E.2d 745 (1989). 


The week in March of each year containing March 15 is hereby designated as 
Arbor Week in North Carolina. (1967, c. 39.) 
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§ 103-7. American Family Day. 


The first Sunday in August of each year is designated as American Family 
Day in North Carolina. (1979, c. 457.) 


§ 103-8. Indian solidarity week. 


The last full week in September of each year is designated as Indian 
solidarity week in North Carolina. (1981, c. 769.) 


§ 103-9. Prisoner of War Day. 


The ninth of April of each year is designated as Prisoner of War Recognition 
Dayaclosorcy428<s..1) 


§ 103-10. Pearl Harbor Remembrance Day. 


The seventh of December of each year is designated as Pearl Harbor 
Remembrance Day in North Carolina. (1991, ¢. 175, s. 1.) 
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Chapter 104. 
United States Lands. 


Article 1. 
Authority for Acquisition. 


Sec. 

104-1. Acquisition of lands for specified pur- 
poses authorized; concurrent ju- 
risdiction reserved. 

Unused lands to revert to State. 

Exemption of such lands from taxation. 

Conveyances of such lands to be re- 
corded. 

Forest reserve in North Carolina autho- 
rized; powers conferred. 

Acquisition of lands for river and harbor 
improvement; reservation of right 
to serve process. 

Acquisition of lands by the United 
States for customhouses, court- 
houses, post offices, forts, arse- 
nals, or armories; cession of juris- 
diction; exemption from taxation. 

104-8. Further authorization of acquisition of 
land. 

104-9. Condition of consent granted in preced- 
ing section. 

104-10. Migratory bird sanctuaries or other 
wildlife refuges. 

104-11. Utilities Commission to secure rights- 
of-way, etc., for waterway im- 
provements by use of federal 
funds. 

104-11.1. Governor may accept a retrocession 
of jurisdiction over federal areas. 


Article 2. 


Inland Waterways. 


104-2. 
104-3. 
104-4. 
104-5. 


104-6. 


104-7. 


104-12. Acquisition of land for inland water- 
way from Cape Fear River; grant 
of State lands. 


Sec. 

104-13. Utilities Commission to secure right- 
of-way over private lands; con- 
demnation by United States. 

Use declared paramount public pur- 
pose. 

Method of payment of expenses and 
awards. 

State and United States may enter 
upon lands for survey, etc. 

Construction, maintenance, 
bridges over waterway. 

Concurrent jurisdiction over water- 
Way. 

Acquisition of land for inland water- 
way from Beaufort Inlet; grant of 
State lands. 

Utilities Commission to secure right- 
of-way; condemnation by United 
States. 

Use declared paramount public pur- 
pose. 

Method of payment of expenses and 
awards. 

Maintenance and operation of bridges 
over waterway. 

Concurrent jurisdiction over water- 
way. 

Lands conveyed to United States for 
inland waterway. 

104-26 through 104-30. [Reserved.] 


Article 3. 


Jurisdiction over National Park System 
Lands. 


104-14. 
104-15. 
104-16. 
104-17. etc, of 


104-18. 


104-19. 


104-20. 


104-21. 
104-22. 
104-23. 
104-24. 


104-25. 


104-31. Governor authorized to cede jurisdic- 
tion. 

104-32. Jurisdiction reserved. 

104-33. Applicability of Article. 


ARTICLE 1. 
Authority for Acquisition. 


§ 104-1. Acquisition of lands for specified purposes autho- 
rized; concurrent jurisdiction reserved. 


The United States is authorized, by purchase or otherwise, to acquire title to 
any tract or parcel of land in the State of North Carolina, not exceeding 25 
acres, for the purpose of erecting thereon any customhouse, courthouse, post 
office, or other building, including lighthouses, lightkeepers’ dwellings, lifesav- 
ing stations, buoys and local depots and buildings connected therewith, or for 
the establishment of a fish-cultural station and the erection thereon of such 
buildings and improvements as may be necessary for the successful operations 
of such fish-cultural station. The consent to acquisition by the United States 1s 
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upon the express condition that the State of North Carolina shall so far retain 
a concurrent jurisdiction with the United States over such lands as that all 
civil and criminal process issued from the courts of the State of North Carolina 
may be executed thereon in like manner as if this authority had not been given, 
and that the State of North Carolina also retains authority to punish all 
violations of its criminal laws committed on any such tract of land. (1870-1, c. 
AA, 3.5:,.Code..ss. 3080, 3083; 1387, c. 1386; 1899"cr 105 Rev. Ss. 3420 nC aoe 
8053.) 


Legal Periodicals. — As to note on jurisdic- 
tion relative to lands acquired by the federal 
government, see 23 N.C.L. Rev. 258 (1945). 


CASE NOTES 


Exclusive Jurisdiction. — Jurisdiction of 
the United States is exclusive over property in 
this State acquired in 1899 with the State’s 
legislative consent, and such exclusive jurisdic- 
tion is not affected by the restrictive provisions 


of this section and G.S. 104-7 subsequently 
enacted, which are prospective only. State v. 
DeBerry, 224 N.C. 834, 32 S.E.2d 617 (1945). 

Cited in State v. Burell, 256 N.C. 288, 123 
S.H.2d) 795) (1962): 


§ 104-2. Unused lands to revert to State. 


The consent given in G.S. 104-1 is upon consideration of the United States 
building lighthouses, lighthouse keepers’ dwellings, lifesaving stations, buoys, 
coal depots, fish stations, post offices, customhouses, and other buildings 
connected therewith, on the tracts or parcels of land so purchased, or that may 
be purchased; and that the title to land so conveyed to the United States shall 
revert to the State unless the construction of the aforementioned buildings be 
completed thereon within 10 years from the date of the conveyance from the 
erantor. (1870-1) ¢, 449s 5; Code, ss. 3080830831887 ,'¢. 136; T899Rc 1Oahew 
6 04767@ > eau a4.) 


§ 104-3. Exemption of such lands from taxation. 


The lots, parcels, or tracts of land acquired under this Chapter, together with 
the tenements and appurtenances for the purpose mentioned in this Chapter, 
shall be exempt from taxation. (1870-1, c. 44, s. 3; Code, s. 3082; Rev., s. 5428; 
CaS caclany 


CASE NOTES 


When Exemption Begins. — A contract to 
convey lands to the United States government 
reservation, under the federal statute, does not 
vest the title in the government until survey is 
made, acreage is determined, purchase price is 


proved by the Attorney General, and until then 
the land is subject to state taxes under the state 
statutes. Caldwell Land & Lumber Co. v. Com- 
missioners of Caldwell County, 174 N.C. 634, 
94 S.E. 406 (1917). 


paid, or conveyance is made and title is ap- 


§ 104-4. Conveyances of such lands to be recorded. 


All deeds, conveyances, or other title papers for the same shall be recorded, 
as in other cases, in the office of the register of deeds of the county in which the 
lands so conveyed may lie, in the same manner and under the same regulations 
as other deeds and conveyances are now recorded, and in like manner may be 
recorded a sufficient description by metes and bounds, courses and distances, 
of any tract or legal division of any public land belonging to the United States, 
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which may be set apart by the general government for the purpose before 
mentioned, by an order, patent, or other official document or paper so 
describing such land. (1870-1, c. 44, s. 2; 1872-3, c. 201; Code, s. 3081; Rev., s. 
5429: C.S., s. 8056.) 


§ 104-5. Forest reserve in North Carolina authorized; 
powers conferred. 


The United States is authorized to acquire by purchase, or by condemnation 
with adequate compensation, except as hereinafter provided, such lands in 
North Carolina as in the opinion of the federal government may be needed for 
the establishment of a national forest reserve in that region. This consent is 
given upon condition that the State of North Carolina shall retain a concurrent 
jurisdiction with the United States in and over such lands so far that civil 
process in all cases, and such criminal process as may issue under the 
authority of the State of North Carolina against any person charged with the 
commission of any crime without or within said jurisdiction, may be executed 
thereon in like manner as if this consent had not been given. Power is hereby 
conferred upon the Congress of the United States to pass such laws as it may 
deem necessary to the acquisition as hereinbefore provided, for incorporation 
in such national forest reserve such forest-covered lands lying in North 
Carolina as in the opinion of the federal government may be needed for this 
purpose, but as much as 200 acres of any tract of land occupied as a home by 
bona fide residents in this State on the eighteenth day of January, 1901, shall 
be exempt from the provisions of this section. Power is hereby conferred upon 
Congress to pass such laws and to make or provide for the making of such rules 
and regulations, of both civil and criminal nature, and to provide punishment 
therefor, as in its judgment may be necessary for the management, control, and 
protection of such lands as may be from time to time acquired by the United 
States under the provisions of this section. (1901, c. 17; Rev., s. 5430; C.5., s. 
SUS 7 MLOZ90cNG7, Ss) 1) 


CASE NOTES 


Concurrent Jurisdiction. — This section 
and 16 U.S.C. § 551 grant the United States 
concurrent jurisdiction over national forest 
lands located within North Carolina. United 
States v. Raffield, 82 F.3d 611 (4th Cir. 1996), 
cert. denied, 519 U.S. 933, 1178S. Ct. 306, 136 L. 
Bdey2d 223 (1996). 

Where defendant was pulled over inside 


United States had jurisdiction to prosecute 
defendant for driving under the influence of 
intoxicating beverage and refusing to submit to 
a chemical breath analysis under the Assimila- 
tive Crimes Act; state crimes become federal 
offenses when committed on federal lands 
within the state. United States v. Raffield, 82 
F.3d 611 (4th Cir. 1996), cert. denied, 519 U.S. 


Pisgah National Forest, North Carolina, 933, 117 S. Ct. 306; 136 L. Ed. 2d 223 (1996). 


§ 104-6. Acquisition of lands for river and harbor im- 
provement; reservation of right to serve pro- 
cess. 


The consent of the legislature of the State is hereby given to the acquisition 
by the United States of any tracts, pieces, or parcels of land within the limits 
of the State, by purchase or condemnation, for use as sites for locks and dams, 
or for any other purpose in connection with the improvement of rivers and 
harbors within and on the borders of the State. The consent hereby given is in 
accordance with the seventeenth clause of the eighth section of the first article 
of the Constitution of the United States, and with the acts of Congress in such 
cases made and provided; and this State retains concurrent jurisdiction with 
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the United States over any lands acquired and held in pursuance of the 
provisions of this section, so far as that all civil and criminal process issued 
under authority of any law of this State may be executed in any part of the 
premises so acquired, or the buildings or structures thereon erected. (1907, c. 
681; C.S., s. 8058.) 


§ 104-7. Acquisition of lands by the United States for 
customhouses, courthouses, post offices, forts, 
arsenals, or armories; cession of jurisdiction; 
exemption from taxation. 


(a) The consent of the State is hereby given, in accordance with the 
seventeenth clause, eighth section, of the first article of the Constitution of the 
United States, to the acquisition by the United States, by purchase, condem- 
nation, or otherwise, of any land in the State that either is: 

(1) Required for customhouses, courthouses, post offices, forts, arsenals, 
or armories; provided that the total land to be acquired for a 
particular facility does not exceed 25 acres; or 

(2) To be added to Fort Bragg, Pope Air Force Base, Camp Lejeune, New 
River Marine Corps Air Station, Seymour Johnson Air Force Base, 
Cherry Point Marine Corps Air Station, Military Ocean Terminal at 
Sunny Point, or the United States Coast Guard Air Station at 
Elizabeth City. Any of the land to be added to a military base named 
in this subdivision shall be contiguous to and within a 25-mile radius 
of the military base for which the property is acquired. 

(b) Exclusive jurisdiction in and over any land acquired by the United 
States with the consent of the State under subsection (a) of this section is 
hereby ceded to the United States for all purposes for which the United States 
requests cession of jurisdiction except that jurisdiction in and over these lands 
with respect to: (i) the service of all civil and criminal process of the courts of 
this State, (ii) the concurrent power to enforce the criminal law, (iii) the power 
to enforce State laws for the protection of public health and the environment 
and for the conservation of natural resources, and (iv) the entire legislative 
jurisdiction of the State with respect to marriage, divorce, annulment, adop- 
tion, commitment of the mentally incompetent, and descent and distribution of 
property is reserved to the State. Cession of jurisdiction shall continue only so 
long as the United States owns the land. 

(c) The jurisdiction ceded shall not vest until the United States has acquired 
title to the land by purchase, condemnation, or otherwise: accepted the cession 
of jurisdiction in writing; and filed a certified copy of the acceptance in the 
office of the register of deeds in the county or counties in which the land is 
located. The acceptance of jurisdiction shall be made by an authorized official 
of the United States and shall include a precise description of the land involved 
and a statement of the extent to which cession of jurisdiction is accepted. The 
register of deeds shall record the acceptance of jurisdiction and index it in both 
the grantor and the grantee index under the name of the United States and, if 
title to the land over which jurisdiction is ceded is vested in any entity other 
than the United States, then the register of deeds shall also index the 
acceptance of jurisdiction in both the grantor and the grantee index under the 
name of that entity. 

(d) So long as land acquired with the consent of the State under subsection 
(a) of this section remains the property of the United States, and no longer, the 
land shall be exempt and exonerated from all State, county, and municipal 


taxation, assessment, or other charges that may be levied or imposed under the 
authority of this State. 
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(e) Persons residing on lands in the State for which any jurisdiction has 
been ceded under this section shall not be deprived of any civil or political 
rights, including the right of suffrage, by reason of the cession of jurisdiction to 


the United States. (1907, c. 25; C.S., s. 


Effect of Amendments. — Session Laws 
2005-69, s. 1, effective May 27, 2005, rewrote 
this section. 

Legal Periodicals. — As to note on jurisdic- 


CASE 


Jurisdiction Is a Federal Question. — 
Whether the United States has acquired juris- 
diction over land it owns is a federal question. 
State v. Smith, 328 N.C. 161, 400 S.E.2d 405, 
cert. denied, 502 U.S. 956, 112 S. Ct. 414, 116 L. 
Hodg2¢ 450 (1991). 

Federal Acquisition of Jurisdiction 
Over Territory. — The federal government 
must acquire state land by condemnation or 
otherwise. If the state in which the land is 
situated cedes jurisdiction to the federal gov- 
ernment, and if the government accepts juris- 
diction, the state no longer has jurisdiction over 
this territory. State v. Smith, 328 N.C. 161, 400 
S.E.2d 405, cert. denied, 502 U.S. 956, 112 5S. 
Cieai4 tie, Ed. 2d 435 (1991): 

Necessity for Acceptance of Jurisdiction 
by United States. — This section cedes exclu- 
sive jurisdiction to the United States over the 
land acquired, but this section and the State of 
North Carolina cannot compel the United 
States to accept such jurisdiction over an area. 
State v. Burell, 256 N.C. 288, 123 S.H.2d 7985, 
cert. denied, 370 U.S. 961, 82 S. Ct. 1621, 8 L. 
Ed. 2d 827 (1962). 

When the United States government has not 
accepted the exclusive jurisdiction over the 
area ceded by the section, this section is not 
applicable and the State retains its territorial 
jurisdiction over the area in question so far as 
its exercise involves no interference with the 
carrying out of the federal project. The trial, 


8059; 2005-69, s. 1.) 


tion relative to lands acquired by federal gov- 
ernment, see 23 N.C.L. Rev. 258 (1945). 

For case law survey on jurisdiction over fed- 
eral enclave, see 41 N.C.L. Rev. 451 (1963). 


NOTES 


conviction and judgment imposed upon a defen- 
dant by the state court for the felony of assault 
with intent to commit rape committed in the 
ceded area is not such interference. State v. 
Burrell. 256 N.C.42838)) 123.9 Ho2d Wooecent: 
denied, 370 U.S. 961, 82S. Ct. 1621, 8 L. Ed. 2d 
S27 G962): 

Jurisdiction on Camp Lejeune Reserva- 
tion. — It appears that the State ceded all 
jurisdiction on the Camp Lejeune reservation 
that it could, except for the service of process. 
State v. Smith, 328 N.C. 161, 400 S.E.2d 405, 
cert. denied, 502 U.S. 956, 112 S. Ct. 414, 116 L. 
Ed. 2d 435 (1991), decided prior to 2005 amend- 
ments. 

North Carolina lacked jurisdiction to try a 
person as an adult for murders he allegedly 
committed as a juvenile on the Camp Lejeune 
military reservation. State v. Smith, 328 N.C. 
161, 400 S.E.2d 405, cert. denied, 502 U.S. 956, 
11S Cis iai6 i Bds2d 435.0991) decided 
prior to 2005 amendments. 

Fixtures and improvements placed 
upon lands in a military reservation leased 
from the federal government, as well as the 
value of the leasehold estate, are subject to 
taxation in this State, Congress having waived 
any immunity of such property from taxation. 
Bragg Inv. Co. v. Cumberland County, 245 N.C. 
492, 96 S.E.2d 341 (1957). 

Applied in State v. Graham, 47 N.C. App. 
303, 267 S.E.2d 56 (1980). 


OPINIONS OF ATTORNEY GENERAL 


Federal Jurisdiction over Federal 
Lands Located within North Carolina. — 
The United States Constitution precludes the 
enactment of state legislation which seeks to 
override lawful uses under federal law of prop- 
erty acquired by the federal government. See 
opinion of Attorney General to The Honorable 
Marc Basnight, Senate President Pro Tempore, 
North Carolina General Assembly, 2004 
N.C.A.G. 1 (1/28/04). 

Penalties for Issuance of Marriage Li- 


censes to Individuals of Same Gender. — A 
register of deeds would violate North Carolina 
law in issuing a marriage license to persons of 
the same gender and if, in issuing such a 
license, the register of deeds operates in bad 
faith he may subject himself to the penalties 
provided in G.S. 161-27. See opinion of Attor- 
ney General to Mr. Willie L. Covington, Regis- 
ter of Deeds, Durham County Courthouse, 2004 
N.C.A.G. 2 (3/29/04). 
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§ 104-8. Further authorization of acquisition of land. 


The United States is hereby authorized to acquire lands by condemnation or 
otherwise in this State for the purpose of preserving the navigability of 
navigable streams and for holding and administering such lands for national 
park purposes: Provided, that this section and G.S. 104-9 shall in nowise affect 
the authority conferred upon the United States and reserved to the State in 
G.S. 104-5 and 104-6. (1925, c. 152, s. 1.) 


§ 104-9. Condition of consent granted in preceding sec- 
tion. 


This consent is given upon condition that the State of North Carolina shall 
retain a concurrent jurisdiction with the United States in and over such lands 
so far that civil process in all cases, and such criminal process as may issue 
under the authority of the State of North Carolina against any person charged 
with the commission of any crime, without or within said jurisdiction, may be 
executed thereon in like manner as if this consent had not been given. (1925, 
Coles ace) 


§ 104-10. Migratory bird sanctuaries or other wildlife ref- 
uges. 


The United States is authorized to acquire by purchase, or by condemnation 
with adequate compensation, such lands in North Carolina as in the opinion of 
the federal government may be needed for the establishment of one or more 
migratory bird sanctuaries or other wildlife refuges. This consent is given upon 
condition that the State of North Carolina shall retain a concurrent jurisdic- 
tion with the United States in and over such lands so far that civil process in 
all cases, and such criminal process as may issue under the authority of the 
State of North Carolina against any person charged with the commission of 
any crime without or within said jurisdiction, may be executed therein in like 
manner as if this consent had not been given. Power is hereby conferred upon 
the Congress of the United States to pass such laws as it may deem necessary 
to the acquisition as hereinbefore provided, for incorporation in such sanctu- 
aries or refuges such lands lying in North Carolina as in the opinion of the 
federal government may be suitable and needed for this purpose. Power is 
hereby conferred upon Congress to pass such laws and to make or provide for 
the making of such rules and regulations, of both civil and criminal nature, and 
to provide punishment therefor, as in its judgment may be necessary for the 
management, control and protection of such lands as may be from time to time 
acquired by the United States under the provisions of this section. C19ZORe 
1635 sane) 


§ 104-11. Utilities Commission to secure rights-of-way, 
etc., for waterway improvements by use of 
federal funds. 


Hereafter whenever any waterway improvement in North Carolina by the 
use of federal funds is provided for upon condition that the State or locality 
shall furnish rights-of-way, permits for the dumping of dredged material, or 
furnish or do any other thing in connection with the proposed waterway 
improvement, the Utilities Commission is authorized and empowered to 
represent the State or locality in such matter of securing the rights-of-way, 
permits for the dumping of dredged material, or other things so required in 
connection with such waterway improvement; and in prosecuting such under- 
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taking, the Utilities Commission may follow the same procedure provided in 
Article 2 for the acquisition of rights-of-way for the intercoastal waterway from 
the Cape Fear River to the South Carolina line: Provided, however, that said 
Utilities Commission is not hereby authorized to enter into obligation or 
contract for the payment of any money or proceeds through condemnation or 
otherwise without the express approval of the Governor and Council of State. 
(1935, c. 240; 1937, c. 434.) 


§ 104-11.1. Governor may accept a retrocession of juris- 
diction over federal areas. 


Whenever a duly authorized official or agent of the United States, acting 
pursuant to authority conferred by the Congress, notifies the Governor or any 
other State official, department or agency, that the United States desires or 1s 
willing to relinquish to the State the jurisdiction, or a portion thereof, held by 
the United States over the lands designated in such notice, the Governor may, 
in his discretion, accept such relinquishment. Such acceptance may be made by 
sending a notice of acceptance to the official or agent designated by the United 
States to receive such notice of acceptance. The Governor shall send a signed 
copy of the notice of acceptance, together with the notice of relinquishment 
received from the United States, to the Secretary of State, who shall maintain 
a permanent file of said notices. 

Upon the sending of said notice of acceptance to the designated official or 
agent of the United States, the State shall immediately have such jurisdiction 
over the lands designated in the notice of relinquishment as said notice shall 
specify. 

The provisions of this section shall apply to the relinquishment of jurisdic- 
tion acquired by the United States under the provisions of this Chapter or any 
other provision of law. (1957, c. 1202.) 


ARTICLE 2. 


Inland Waterways. 


§ 104-12. Acquisition of land for inland waterway from 
Cape Fear River; grant of State lands. 


For the purpose of aiding in the construction of the proposed inland 
waterway by the United States from the Cape Fear River at Southport to the 
North Carolina-South Carolina State line, the Secretary of State is hereby 
authorized to issue to the United States of America a grant to the land located 
within said inland waterway, right-of-way, which is to be 1,000 feet to 1,750 
feet wide insofar as such land is subject to grant by the State of North 
Carolina, the said grant to issue upon a certificate furnished to the Secretary 
of State by the Secretary of War, or by any authorized officer of the corps of 
engineers of the United States army, or by any other authorized official, 
exercising control over the construction of the said waterway. Whenever in the 
construction of such inland waterway within this State, lands theretofore 
submerged shall be raised above the water by the deposit of excavated 
material, the land so formed shall become the property of the United States if 
within the limits of said inland waterway, right-of-way, herein set out 1,000 
feet to 1,750 feet and the Secretary of State is hereby authorized to issue to the 
United States a grant to the land so formed within the limits above specified, 
the grant to issue upon a certificate furnished to the Secretary of State by some 
authorized official of the United States, as above provided. If said lands so 
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required for the inland waterway right-of-way shall be marshlands, or sound 
lands, the title to which has heretofore been vested in the State Board of 
Education, the Governor of the State, as President thereof, and the Superin- 
tendent of Public Instruction as Secretary, are hereby authorized and required 
to execute proper conveyance to the United States of America for said 
marshlands or sound lands, free of cost, both to the State and to the United 
States government, upon a certificate furnished to said Board of Education by 
the Secretary of War, or by any authorized officer of the corps of engineers of 
the United States army, or by any other authorized official exercising control 
over the construction of the said inland waterway. (1931, c. 2, s. 1.) 


§ 104-13. Utilities Commission to secure right-of-way over 
private lands; condemnation by United States. 


If the title to any part of the lands acquired by the United States government 
for the construction of such inland waterway from the Cape Fear River at 
Southport to the North Carolina-South Carolina State line shall be in any 
private person, company or corporation, railroad company, street railway 
company, telephone or telegraph company, or other public service corporation 
or shall have been donated or condemned or any public use by any political 
subdivision of the State, or if it may be necessary, for the purpose of obtaining 
the proper title to any lands, the title to which has heretofore been vested in 
the State Board of Education, then the Utilities Commission, in the name of 
the State of North Carolina, is hereby authorized and empowered, acting for 
and in behalf of the State of North Carolina, to secure a right-of-way 1,000 to 
1,750 feet wide for said inland waterway across and through such lands or any 
part thereof, by purchase, donation or otherwise, through agreement with the 
owner or owners where possible, and when any such property is thus acquired, 
the Governor and Secretary of State shall execute a deed for the same to the 
United States; and if for any reason the said Commission shall be unable to 
secure such right-of-way across any such property by voluntary donation by 
and/or with the owner or owners, the said Commission acting for and in behalf 
of the State of North Carolina is hereby vested with the power to condemn the 
same, and in so doing, the ways, means, methods and procedure of the Chapter 
of the General Statutes of North Carolina, entitled “Eminent Domain,” shall be 
used by it as near as the same is suitable for the purposes of this Article, and 
in all instances, the general and special benefits to the owner thereof shall be 
assessed as offsets against the damages to such property or lands. 

As such condemnation proceedings might result in delay in the acquiring of 
title to all parts of the right-of-way and in the construction of the said inland 
waterway by the United States, said Utilities Commission is authorized to 
enter any of said lands and property and take possession of the same at the 
time hereinafter provided as needed for this use in behalf of the State or the 
United States government for the purposes herein set out, prior to the bringing 
of the proceeding for condemnation and prior to the payment of the money for 
such land or property under any judgment in condemnation. In the event the 
owner or owners shall appeal from the report of the commissioners appointed 
in any condemnation proceeding hereunder, it shall not be necessary for said 
Commission, acting in behalf of the State of North Carolina, or the United 
eth Beye eR to deposit the money assessed by said commissioners with 
the clerk. 

Whenever proceedings in condemnation are instituted in pursuance of the 
provisions of this section, the said Commission upon the filing of the petition 
or petitions in such proceedings, shall have the right to take immediate 
possession, on behalf of the State, of such lands or property to the extent of the 
interest to be acquired and the order of the clerk of the superior court of the 
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county where the action is instituted, shall be sufficient to vest the title and 
possession in the State through the Utilities Commission. The Governor and 
Secretary of State shall, upon vesting of the title and possession, execute a 
deed to the United States and said lands or property may then be appropriated 
and used by the United States for the purposes aforesaid: Provided, that in 
every case the proceedings in condemnation shall be diligently prosecuted to 
final judgment in order that the just compensation, if any, to which the owners 
of the property are entitled may be ascertained and when so ascertained and 
determined, such compensation, if any, shall be promptly paid as hereinafter in 
this Article provided. 

If the United States government shall so determine, it is hereby authorized 
to condemn and use all lands and property which may be needed for the 
purposes herein set out and which is specifically described and set out in, the 
paragraph next preceding, under the authority of said United States govern- 
ment, and according to the provisions existing in the federal statutes for 
condemning lands and property for the use of the United States government. 
In case the United States government shall so condemn said land and property, 
the said Utilities Commission is hereby authorized to pay all expenses of the 
condemnation proceedings and any award that may be made thereunder, out 
of the money which may be appropriated for said purposes. 

All sums which may be agreed upon between the said Utilities Commission 
and the owner of any property needed by the United States government for 
said inland waterway and all sums which may be assessed in favor of the 
owner of any property condemned hereunder, shall constitute and remain a 
fixed and valid claim against the State of North Carolina until paid and 
satisfied in full, but the order of the clerk when entered in any condemnation 
proceeding shall divest the owner of the land condemned of all right, title, 
interest and possession in and to such land and property. (1931, ¢. 2, s. 215 e 
c. 434.) 


Legal Periodicals. — For an article urging eminent domain laws (prior to the enactment of 
revision and recodification of North Carolina’s Chapter 40A), see 45 N.C.L. Rev. 587 (1967). 


§ 104-14. Use declared paramount public purpose. 


In such condemnation proceedings the uses for which such land or property 
is condemned are hereby declared to be for a purpose paramount to all other 
public uses, and the fact that any portion of it has heretofore been condemned 
by a railroad company, a street railway company, telephone or telegraph 
company, or other public service corporation, or by any political subdivision of 
the State of North Carolina, for public uses, or has been conveyed by any 
person or corporation for any such public uses, or vested in the State Board of 
Education, or by any other act dedicated to any public use, shall in no way 
affect the right of the State of North Carolina, or the United States govern- 
ment, to proceed and condemn such land and property as hereinbefore 
provided. (1931, c. 2, s. 3.) 


§ 104-15. Method of payment of expenses and awards. 


Whenever said Commission has agreed with the owner of any such land or 
property as to the purchase price thereof, or the damage for the construction of 
the inland waterway has finally been determined in any condemnation 
proceeding necessary to secure such land or property, the said Commission 1s 
hereby authorized and directed to pay all of said sums and other expenses 
incident thereto by proper warrant upon the sum which may be appropriated 
for said purpose, and all such sums shall constitute and remain a fixed and 
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valid claim against the State of North Carolina until paid and satisfied in full. 
(AOS TOG 4) 


§ 104-16. State and United States may enter upon lands 
for survey, etc. 


For the purpose of determining the lands necessary for the uses herein set 
out, the Utilities Commission or the United States government, or the agents 
of either, shall have the right to enter upon any lands along the general line of 
the right-of-way in this Article specified, and make such surveys, and do such 
other acts as in their judgment may be necessary for the purpose of definitely 
locating the specific lines of said right-of-way and the lands required for said 
purposes, and there shall be no claim against the State of North Carolina or 
the United States for such acts as may be done in making said surveys. (1931, 
C2. stole ao4.) 


§ 104-17. Construction, maintenance, etc., of bridges over 
waterway. 


The Board of Transportation or the road governing body of any political 
subdivision of the State of North Carolina is hereby authorized and directed to 
construct, maintain and operate in perpetuity, all bridges over the waterway 
without cost to the United States. (1931, c. 2, s. 7; 1933, c. Vi25'S, Were ser 
TD Se TC Was re tay Opa" faye) 


§ 104-18. Concurrent jurisdiction over waterway. 


The State of North Carolina retains concurrent jurisdiction with the United 
States over any lands acquired and held in pursuance of the provisions of this 
Chapter, so far as that all civil and criminal process issued under authority of 
any law of this State may be executed in any part of the premises so acquired 
for such inland waterway, or for the buildings or constructions thereon erected 
for the purposes of such inland waterway. (1931, c. Das) 


§ 104-19. Acquisition of land for inland waterway from 
Beaufort Inlet; grant of State lands. 


For the purpose of aiding in the construction of the proposed inland 
waterway by the United States from Beaufort Inlet in the State of North 
Carolina to the Cape Fear River, the Secretary of State is hereby authorized to 
issue to the United States of America a grant to the land located within said 
inland waterway, right-of-way, which is to be 1,000 feet wide, insofar as such 
land is subject to grant by the State of North Carolina, the said grant to issue 
upon a certificate furnished to the Secretary of State by the Secretary of War, 
or by any authorized officer of the corps of engineers of the United States army, 
or by any other authorized official, exercising control over the construction of 
the said waterway. Whenever in the construction of such inland waterway 
within this State, lands theretofore submerged shall be raised above the water 
by the deposit of excavated material, the land so formed shall become the 
property of the United States if within the limits of said inland waterway, 
right-of-way, herein set out 1,000 feet, and the Secretary of State is hereby 
authorized to issue to the United States a grant to the land so formed within 
the limits above specified, the grant to issue upon a certificate furnished to the 
Secretary of State by some authorized official of the United States, as above 
provided. If said lands so required for the inland waterway right-of-way shall 
be marshlands, the title to which has heretofore been vested in the State Board 
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of Education, the Governor of the State, as President thereof, and the 
Superintendent of Public Instruction as Secretary, are hereby authorized and 
required to execute a proper conveyance to the United States of America for 
said marshlands, free of cost, both to the State and to the United States 
government, upon a certificate furnished, to said Board of Education by the 
Secretary of War, or by any authorized officer of the corps of engineers of the 
United States army, or by any other authorized official exercising control over 
the construction of the said inland waterway. (1927, c. 44, s. 1.) 


§ 104-20. Utilities Commission to secure right-of-way; con- 
demnation by United States. 


If the title to any part of the lands required by the United States government 
for the construction of an inland waterway from Beaufort Inlet to the Cape 
Fear River is owned by a private person, company or corporation, railroad 
company, street railway company, telephone or telegraph company, or other 
public service corporation, or has been donated or condemned for any public 
use by any political subdivision of the State or if it may be necessary, for the 
purpose of obtaining the proper title to any lands, the title to which has 
heretofore been vested in the State Board of Education, then the Utilities 
Commission, in the name of the State of North Carolina, may secure a 
right-of-way 1,000 feet wide for the inland waterway across and through the 
lands or any part thereof, if possible by purchase, donation or otherwise, 
through agreement with the owner or owners, and when any property is thus 
acquired, the Governor and Secretary of State shall execute a deed for the 
same to the United States; and if for any reason the Commission is unable to 
secure a right-of-way across the property by voluntary agreement with the 
owner or owners as aforesaid, the Commission acting for and in behalf of the 
State of North Carolina, is hereby vested with the power to condemn the same, 
and in so doing, the ways, means, methods and procedure of Chapter 40A of the 
General Statutes of North Carolina, entitled “Eminent Domain,” shall be used 
by it as near as the same is suitable for the purposes of this law, and in all 
instances, the general and the special benefits to the owner thereof shall be 
assessed as offsets against the damages to the property or lands. 

As condemnation proceedings might result in delay in the acquiring of title 
to all parts of the right-of-way and in the construction of the inland waterway 
by the United States, the Utilities Commission is authorized to enter any of the 
lands and property and take possession of the same at the time hereinafter 
provided as needed for this use in behalf of the State or the United States 
government for the purposes herein set out prior to the bringing of the 
proceeding for condemnation and prior to the payment of the money for the 
land or property under any judgment in condemnation. In the event the owner 
or owners shall appeal from the report of the commissioners appointed in the 
condemnation proceeding it shall not be necessary for the Commission, acting 
in behalf of the State of North Carolina, the State of North Carolina, or the 
United States government, to deposit the money assessed by the commission- 
ers with the clerk. 

Whenever proceedings in condemnation are instituted under the provisions 
of this section, the Commission upon the filing of the petition or petitions in the 
proceedings, may take immediate possession on behalf of the State of the lands 
or property to the extent of the interest to be acquired and the Governor and 
Secretary of State shall thereupon execute a deed to the United States and the 
lands or property may then be appropriated and used by the United States for 
the purposes described in this section. Provided, that in every case the 
proceedings in condemnation shall be diligently prosecuted to final judgment 
in order that the just compensation to which the owners of the property are 


485 


§104-21 CH. 104. UNITED STATES LANDS §104-24 


entitled may be ascertained and when so ascertained and determined the 
compensation shall be promptly paid as hereinafter in this law provided. 

If the United States government shall so determine, it is hereby authorized 
to condemn and use all lands and property that may be needed for the purposes 
herein set out and which is specifically described and set out in the preceding 
paragraphs, under the authority of the United States government, and 
according to the provisions existing in the federal statutes for condemning 
lands and property for the use of the United States government. In case the 
United States government shall so condemn the land and property, the 
Utilities Commission is hereby authorized to pay all expenses of the condem- 
nation proceedings and any award that may be made thereunder, out of the 
money that may be appropriated for these purposes. (1927, c. 44, s. a: 1929 
4:-¢. 7,8. 1; 1937,.c.4342 2001-487. s. 38(d).) 


§ 104-21. Use declared paramount public purpose. 


In such condemnation proceedings the uses for which such land or property 
is condemned are hereby declared to be for a purpose paramount to all other 
public uses, and the fact that any portion of it has heretofore been condemned 
by a railroad company, street railway company, telephone or telegraph com- 
pany, or other public service corporation, or by any political subdivision of the 
State of North Carolina, for public uses, or has been conveyed by any person or 
corporation for any such public uses, or vested in the State Board of Education, 
shall in no way affect the right of the State of North Carolina, or the United 
States government, to proceed and condemn such land and property as 
hereinbefore provided. (1927, c. 44, s. 3.) 


§ 104-22. Method of payment of expenses and awards. 


Whenever said Commission has agreed with the owner of any such land or 
property as to the purchase price thereof, or the damage for the construction of 
the inland waterway has finally been determined in any condemnation 
proceeding necessary to secure such land or property, the said Commission is 
hereby authorized and directed to pay all of said sum and other expenses 
incident thereto by proper warrant upon the sum which may be appropriated 
for said purpose, and all such sums shall constitute and remain a fixed and 
valid claim against the State of North Carolina until paid and satisfied in full. 
GISVAT Te. 2M dha) 


§ 104-23. Maintenance and operation of bridges over wa- 
terway. 


The Board of Transportation or the road governing body of any political 
subdivision of the State of North Carolina is hereby authorized and directed to 
take over and maintain and operate in perpetuity, by contract with the United 
States government, if necessary, or otherwise, any bridge or bridges which may 
be subject to their respective control and which the United States government 
may construct across said inland waterway. (1927, c. 44, s. 6341929)..0;4 canes 
4)/1957,.62,65;,8, 11,1973, ch 507..505)) 


§ 104-24. Concurrent jurisdiction over waterway. 


The State of North Carolina retains concurrent jurisdiction with the United 
States over any lands acquired and held in pursuance of the provisions of this 
Chapter, so far as that all civil and criminal process issued under authority of 
any law of this State may be executed in any part of the premises so acquired 
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for such inland waterway, or for the buildings or constructions thereon erected 
for the purposes of such inland waterway. (1927, c. 44, s. 7.) 


§ 104-25. Lands conveyed to United States for inland wa- 
terway. 


For the purpose of aiding in the construction of a proposed inland waterway 
by the United States from the City of Norfolk, in the State of Virginia, to 
Beaufort Inlet, in the State of North Carolina, the Secretary of State is hereby 
authorized to issue to the United States of America a grant to the land located 
within a distance of 1,000 feet on either side of the center of the said inland 
waterway, insofar as such land is subject to grant by the State of North 
Carolina, the said grant to issue upon a certificate furnished to the Secretary 
of State by the Secretary of War, or by any authorized officer of the corps of 
engineers of the United States army, or by any other authorized official, 
exercising control of the construction of the said waterway. 

Wherever, in the construction of the said inland waterway, lands theretofore 
submerged shall be raised above the water by deposit of excavated material, 
the lands so formed shall become the property of the United States for a 
distance of 1,000 feet on either side of the center of such canal or channel, and 
the Secretary of State is hereby authorized to issue to the United States a 
grant to the land so formed within the distance above mentioned, the grant to 
issue upon a certificate furnished to the Secretary of State by some authorized 
official of the United States as above provided. (1913, c. 197; C.S., s. 7583; 1937, 
C4445) 


§§ 104-26 through 104-30: Reserved for future codification purposes. 


ARTICLE 3. 


Jurisdiction over National Park System Lands. 


§ 104-31. Governor authorized to cede jurisdiction. 


(a) Whenever the United States shall desire to acquire legislative jurisdic- 
tion over any lands of the national park system within this State and shall 
make application for that purpose, the Governor is authorized to cede to the 
United States such measure of jurisdiction, not exceeding that requested by 
the United States, as he may deem proper over all or any part of such lands as 
to which a cession of legislative jurisdiction is requested, reserving to the State 
such concurrent or partial jurisdiction as he may deem proper. 

(b) Said application on behalf of the United States shall state in particular 
the measure of jurisdiction desired and shall be accompanied by an accurate 
description of the lands of the national park system over which such jurisdic- 
tion is desired and information as to which of such lands are then owned or 
leased by the United States. 

(c) Said cession of jurisdiction shall become effective when it is accepted on 
behalf of the United States, which acceptance shall be indicated, in writing 
upon the instrument of cession, by an authorized official of the United States 
and admitting it to record in the appropriate land records of the county in 
which lands are situated. (1979, c. 560, s. 1.) 


§ 104-32. Jurisdiction reserved. 


Notwithstanding any other provision of law, there are reserved over any 
lands as to which any legislative jurisdiction may be ceded to the United States 
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pursuant to this Article, the State’s entire legislative jurisdiction with respect 
to taxation and that of each State agency, county, city, political subdivision, and 
public district of the State; the State’s entire legislative jurisdiction with 
respect to marriage, divorce, annulment, adoption, commitment of the men- 
tally incompetent, and descent and distribution of property; concurrent power 
to enforce the criminal law; and the power to execute any process, civil or 
criminal, issued under the authority of the State; nor shall any persons 
residing on such lands be deprived of any civil or political rights, including the 
right of suffrage, by reason of the cession of such jurisdiction to the United 
States. (1979, c. 560, s. 1.) 


CASE NOTES 


Murder Prosecution. — Even assuming _ state court nevertheless retained criminal ju- 
that discovery of the murder victim’s corpse on __risdiction over the murder trial. State v. Rice, 
federal lands was determinative on the issue of 129 N.C. App. 715, 501 S.E.2d 665 (1998), cert. 
the location where her murder was effected, the denied, 349 N.C. 374, 525 S.E.2d 189 (1998). 


§ 104-33. Applicability of Article. 


The provisions of this Article shall not apply to any lands owned by the 
United States and held in trust for the Eastern Band of Cherokee Indians, 
located in Jackson, Swain, Graham, or Cherokee Counties. (1979, :cr5605-cu24) 
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Chapter 104A. 
Degrees of Kinship. 


Sec. 
104A-1. Degrees of kinship; how computed. 


§ 104A-1. Degrees of kinship; how computed. 


In all cases where degrees of kinship are to be computed, the same shall be 
computed in accordance with the civil law rule, as follows: 

(1) The degrees of lineal kinship of two persons is computed by counting 
one degree for each person in the line of ascent or descent, exclusive 
of the person from whom the computing begins; and 

(2) The degree of collateral kinship of two persons is computed by 
commencing with one of the persons and ascending from him to a 
common ancestor, descending from that ancestor to the other person, 
and counting one degree for each person in the line of ascent and in 
the line of descent, exclusive of the person from whom the computa- 
tion begins, the total to represent the degree of such kinship. (1951, c. 
Blowing 107 ( 6. 2.) 


Cross References. — As to meaning of Chapter, see 29 N.C.L. Rev. 351 (1951). 
“next of kin,” see G.S. 41-6.1. For brief comment on the 1953 amendment 
Legal Periodicals. — For comment on this _ to this section, see 31 N.C.L. Rev. 375 (1953). 


CASE NOTES 
Applied in Pritchett v. Thompson, 28 N.C. Cited in State v. Allred, 275 N.C. 554, 169 
App. 458, 221 S.E.2d 757 (1976). 5. H.2d 833 (1969). 
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Chapter 104B. 
Hurricanes or Other Acts of Nature. 


Article 1. Article 3. 


In General. Protection of Sand Dunes along Outer 


Sec. Banks. 
104B-1. Removal of property deposited by hur- 


ricane or other act of nature. ec. é 
104B-3 t h 104B-16. 
Article 2. oe 16. [Repealed.] 


Zoning of Potential Flood Areas. 
104B-2. [Repealed.] 


ARTICLE 1. 


In General. 


§ 104B-1. Removal of property deposited by hurricane or 
other act of nature. 


Whenever the house, garage, building, or any part thereof, or other property 
of a person, firm or corporation shall be deposited on the land of another by any 
hurricane, tornado, tidal wave, flood or other act of nature and is not removed 
from said land within 30 days after the deposit, the owner of such land may 
notify in writing the owner of the house, garage, building, or other property of 
such deposit and may require owner to remove the property so deposited 
within 60 days after receipt of the notice. If the owner of the deposited property 
fails to remove it within 60 days after receipt of the notice, the owner of the 
land may remove the deposited property and destroy it or may use it as he sees 
fit without incurring liability to the owner of the deposited property, or may sell 
it and retain the proceeds for his own use; provided, the amount by which the 
proceeds of any such sale exceed the cost of removal and sale shall be paid to 
the owner of the deposited property or held for his account. 

If the owner of the land is unable to notify the owner of the deposited 
property and, after diligent search, the owner of the deposited property cannot 
be located and notified, the owner of the land may, at any time after the 
expiration of 120 days from the date of the deposit of the property on his land, 
remove, use, or sell the deposited property in the same manner and under the 
same restrictions as provided above for removal, use, or sale after notice. 

Sales made under this section may be either public or private sales. (1955, c. 
643.) 


ARTICLE 2. 
Zoning of Potential Flood Areas. 
§ 104B-2: Repealed by Session Laws 1965, c. 431, s. 1. 
ARTICLE 3. 
Protection of Sand Dunes along Outer Banks. 


§§ 104B-3 through 104B-16: Repealed by Session Laws 1979, c. 141, s. 
le 
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Chapter 104C. 


Atomic Energy, Radioactivity and Ionizing Radiation 
[Repealed and Recodified.]. 


Sec. 
104C-1 through 104C-3. [Repealed.] 
104C-4, 104C-5. [Recodified.] 


§§ 104C-1 through 104C-3: Repealed by Session Laws 1971, c. 882, s. 


6. 


§§ 104C-4, 104C-5: Recodified as §§ 104E-1 to 104E-23. 


Editor’s Note. — This Chapter was rewrit- 
ten by Session Laws 1975, c. 718, s. 1, effective 
July 1, 1975, and has been recodified as Chap- 
ter 104E. Session Laws 1975, c. 718, s. 8, had 
provided that s. 1 of the act would expire June 


30, 1981. However, Session Laws 1975, c. 718, 
s. 8, was amended by Session Laws 1981, c. 
393, so as to delete the provision for expiration 
of the act. 
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Chapter 104D. 
Southern States Energy Compact. 


Sec. Sec. 

104D-1. Compact entered into; form of com- 104D-3. Submission of budgets of Board. 
pact. 104D-4. Supplementary agreements ineffec- 

104D-2. Appointment of North Carolina mem- tive until funds appropriated. 
bers and alternate members of 104D-5. Cooperation with Board. 
Southern States Energy Board. 104D-6. [Repealed.| 


§ 104D-1. Compact entered into; form of compact. 


The Southern States Energy Compact is hereby enacted into law and 
entered into with all other jurisdictions legally joining therein in the form 
substantially as follows: 


SOUTHERN STATES ENERGY COMPACT 


ARTICLE I. Policy and Purpose. The party states recognize that the proper 
employment and conservation of energy and employment of energy-related 
facilities, materials, and products, within the context of a responsible regard 
for the environment, can assist substantially in the industrialization of the 
South and the development of a balanced economy for the region. They also 
recognize that optimum benefit from and acquisition of energy resources and 
facilities require systematic encouragement, guidance, and assistance from the 
party states on a cooperative basis. It is the policy of the party states to 
undertake such cooperation on a continuing basis; it is the purpose of this 
compact to provide the instruments and framework for such a cooperative 
effort to improve the economy of the South and contribute to the individual and 
community well-being of the region’s people. 


ARTICLE II. The Board. (a) There is hereby created an agency of the party 
states to be known as the “Southern States Energy Board” (hereinafter called 
the Board). The Board shall be composed of three members from each party 
state, one of whom shall be appointed or designated in each state to represent 
the Governor, the State Senate and the State House of Representatives, 
respectively. Each member shall be designated or appointed in accordance with 
the law of the state which he represents and shall serve and be subject to 
removal in accordance with such law. Any member of the Board may provide 
for the discharge of his duties and the performance of his functions thereon, 
either for the duration of his membership or for any lesser period of time, by a 
deputy or assistant, if the laws of his state make specific provision therefor. 
The federal government may be represented without vote if provision is made 
by federal law for such representation. 

(b) Each party state shall be entitled to one vote on the Board, to be 
determined by majority vote of each member or member’s representative from 
the party state present and voting on any question. No action of the Board 
shall be binding unless taken at a meeting at which a majority of all party 
states are represented and unless a majority of the total number of votes on the 
Board are cast in favor thereof. 

(c) The Board shall have a seal. 

(d) The Board shall elect annually, from among its members, a chairman, a 
vice-chairman, and a treasurer. The Board shall appoint an Executive Director 
who shall serve at its pleasure and who shall also act as secretary, and who, 
together with the treasurer, shall be bonded in such amounts as the Board may 
require. 
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(e) The Executive Director, with the approval of the Board, shall appoint 
and remove or discharge such personnel as may be necessary for the perfor- 
mance of the Board’s functions irrespective of the civil service, personnel or 
other merit system laws of any of the party states. 

(f) The Board may establish and maintain, independently or in conjunction 
with any one or more of the party states, a suitable retirement system for its 
full-time employees. Employees of the Board shall be eligible for social security 
coverage in respect of old age and survivors insurance provided that the Board 
takes such steps as may be necessary pursuant to federal law to participate in 
such program of insurance as a governmental agency or unit. The Board may 
establish and maintain or participate in such additional programs of employee 
benefits as may be appropriate. 

(g) The Board may borrow, accept or contract for the services of personnel 
from any state or the United States or any subdivision or agency thereof, from 
any interstate agency, or from any institution, person, firm or corporation. 

(h) The Board may accept for any of its purposes and functions under this 
compact any and all donations, and grants of money, equipment, supplies, 
materials, and services (conditional or otherwise) from any state or the United 
States or any subdivision or agency thereof, or interstate agency, or from any 
institution, person, firm or corporation, and may receive, utilize, and dispose of 
the same. 

(i) The Board may establish and maintain such facilities as may be 
necessary for the transaction of its business. The Board may acquire, hold, and 
convey real and personal property and any interest therein. 

(j) The Board shall adopt bylaws, rules and regulations for the conduct of its 
business, and shall have the power to amend and rescind these bylaws, rules, 
and regulations. The Board shall publish its bylaws, rules, and regulations in 
convenient form and shall file a copy thereof, and shall also file a copy of any 
amendment thereto, with the appropriate agency or officer in each of the party 
states. 

(k) The Board annually shall make to the Governor of each party state, a 
report covering the activities of the Board for the preceding year, and 
embodying such recommendations as may have been adopted by the Board, 
which report shall be transmitted to the legislature of said state. The Board 
may issue such additional reports as it may deem desirable. 


ARTICLE III. Finances. (a) The Board shall submit to the executive head or 
designated officer or officers of each party state a budget of its estimated 
expenditures for such period as may be required by the laws of that jurisdiction 
for presentation to the legislature thereof. 

(b) Each of the Board’s budgets of estimated expenditures shall contain 
specific recommendations of the amount or amounts to be appropriated by each 
of the party states. One-half of the total amount of each budget of estimated 
expenditures shall be apportioned among the party states in equal shares; one 
quarter of each such budget shall be apportioned among the party states in 
accordance with the ratio of their populations to the total population of the 
entire group of party states based on the last decennial federal census; and one 
quarter of each such budget shall be apportioned among the party states on the 
basis of the relative average per capita income of the inhabitants in each of the 
party states based on the latest computations published by the federal 
census-taking agency. Subject to appropriations by their respective legisla- 
tures, the Board shall be provided with such funds by each of the party states 
as are necessary to provide the means of establishing and maintaining 
facilities, a staff of personnel, and such activities as may be necessary to fulfill 
the powers and duties imposed upon and entrusted to the Board. 

(c) The Board may meet any of its obligations in whole or in part with funds 
available to it under Article II(h) of this Compact, provided that the Board 
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takes specific action setting aside such funds prior to the incurring of any 
obligation to be met in whole or in part in this manner. Except where the Board 
makes use of funds available to it under Article II(h) hereof, the Board shall not 
incur any obligation prior to the allotment of funds by the party jurisdictions 
adequate to meet the same. 

(d) The Board shall keep accurate accounts of all receipts and disburse- 
ments. The receipts and disbursements of the Board shall be subject to the 
audit and accounting procedures established under its bylaws. However, all 
receipts and disbursements of funds handled by the Board shall be audited 
yearly by a qualified public accountant and the report of the audit shall be 
included in and become a part of the annual report of the Board. 

(e) The accounts of the Board shall be open at any reasonable time for 
inspection. 


ARTICLE IV. Advisory Committees. The Board may establish such advisory 
and technical committees as it may deem necessary, membership on which to 
include but not be limited to private citizens, expert and lay personnel, 
representatives of industry, labor, commerce, agriculture, civic associations, 
medicine, education, voluntary health agencies, and officials of local, state and 
federal government, and may cooperate with and use the services of any such 
committees and the organizations which they represent in furthering any of its 
activities under this Compact. 


ARTICLE V. Powers. The Board shall have the power to: 

(1) Ascertain and analyze on a continuing basis the position of the South 
with respect to energy, energy-related industries, and environmental 
concerns. 

(2) Encourage the development, conservation and responsible use of 
energy and energy-related facilities, installations, and products as 
part of a balanced economy and healthy environment. 

(3) Collect, correlate, and disseminate information relating to civilian 
uses of energy and energy-related materials and products. 

(4) Conduct, or cooperate in conducting, programs of training for state 
and local personnel engaged in any aspect of: 

a. Energy, environment, and application of energy, environmental, 
and related concerns to industry, medicine, or education or the 
promotion or regulation thereof. 

b. The formulation or administration of measures designed to pro- 
mote safety in any matter related to the development, use or 
disposal of energy and energy-related materials, products, instal- 
lations, or wastes. 

(5) Organize and conduct, or assist and cooperate in organizing and 
conducting, demonstrations of energy product, material, or equipment 
use and disposal and of proper techniques or processes for the 
application of energy resources to the civilian economy or general 
welfare. 

(6) Undertake such nonregulatory functions with respect to sources of 
radiation as may promote the economic development and general 
welfare of the region. 

(7) Study industrial, health, safety, and other standards, laws, codes, 
rules, regulations, and administrative practices in or related to energy 
and environmental fields. 

(8) Recommend such changes in, or amendments or additions to, the laws, 
codes, rules, regulations, administrative procedures and practices or 
ordinances of the party states in any of the fields of its interest and 
competence as in its judgment may be appropriate. Any such recom- 
mendation shall be made through the appropriate state agency with 
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due consideration of the desirability of uniformity but shall also give 
appropriate weight to any special circumstances which may justify 
variations to meet local conditions. 

(9) Prepare, publish and distribute, with or without charge, such reports, 
bulletins, newsletters or other material as it deems appropriate. 
(10) Cooperate with the United States Department of Energy or any 
agency successor thereto, any other officer or agency of the United 
States, and any other governmental unit or agency or officer thereof, 
and with any private persons or agencies in any of the fields of its 

interests. 

(11) Act as licensee of the United States Government or any party state 
with respect to the conduct of any research activity requiring such 
license and operate such research facility or undertake any program 
pursuant thereto. 

(12)a. Ascertain from time to time such methods, practices, circum- 
stances, and conditions as may bring about the prevention and 
control of energy and environmental incidents in the area com- 
prising the party states, to coordinate the environmental and 
other energy-related incident prevention and control plans and 
the work relating thereto of the appropriate agencies of the party 
states and to facilitate the rendering of aid by the party states to 
each other in coping with energy and environmental incidents. 

b. The Board may formulate and, in accordance with need from time 
to time, revise a regional plan or regional plans for coping with 
energy and environmental incidents within the territory of the 
party states as a whole or within any subregion or subregions of 
the geographic area covered by this Compact. 


ARTICLE VI. Supplementary Agreements. (a) To the extent that the Board 
has not undertaken an activity or project which would be within its power 
under the provisions of Article V of this Compact, any two or more of the party 
states (acting by their duly constituted administrative officials) may enter into 
supplementary agreements for the undertaking and continuance of such an 
activity or project. Any such agreement shall specify its purpose or purposes; 
its duration and the procedure for termination thereof or withdrawal there- 
from; the method of financing and allocating the costs of the activity or project; 
and such other matters as may be necessary or appropriate. No such supple- 
mentary agreement entered into pursuant to this Article shall become effective 
prior to its submission to and approval by the Board. The Board shall give such 
approval unless it finds that the supplementary agreement or the activity or 
project contemplated thereby is inconsistent with the provisions of this 
Compact or a program or activity conducted by or participated in by the Board. 

(b) Unless all of the party states participate in a supplementary agreement, 
any cost or costs thereof shall be borne separately by the states party thereto. 
However, the Board may administer or otherwise assist in the operation of any 
supplementary agreement. 

(c) No party to a supplementary agreement entered into pursuant to this 
Article shall be relieved thereby of any obligation or duty assumed by said 
party state under or pursuant to this Compact, except that timely and proper 
performance of such obligation or duty by means of the supplementary 
agreement may be offered as performance pursuant to the Compact. 


ARTICLE VII. Other Laws and Relationships. Nothing in this Compact shall 
be construed to: 

(1) Permit or require any person or other entity to avoid or refuse 
compliance with any law, rule, regulation, order or ordinance of a 
ete) state or subdivision thereof now or hereafter made, enacted or 
in force. 
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(2) Limit, diminish or otherwise impair jurisdiction exercised by the 
United States Department of Energy, any agency successor thereto, or 
any other federal department, agency or officer pursuant to and in 
conformity with any valid and operative act of Congress. 

(3) Alter the relations between and respective internal responsibilities of 
the government of a party state and its subdivisions. 

(4) Permit or authorize the Board to exercise any regulatory authority or 
to own or operate any nuclear reactor for the generation of electric 
energy; nor shall the Board own or operate any facility or installation 
for industrial or commercial purposes. 


ARTICLE VIII. Eligible Parties, Entry into Force and Withdrawal. (a) Any or 
all of the states of Alabama, Arkansas, Delaware, Florida, Georgia, Kentucky, 
Louisiana, Maryland, Mississippi, Missouri, North Carolina, Oklahoma, South 
Carolina, Tennessee, Texas, Virginia, West Virginia, the Commonwealth of 
Puerto Rico, and the United States Virgin Islands shall be eligible to become 
party to this Compact. 

(b) As to any eligible party state, this Compact shall become effective when 
its legislature shall have enacted the same into law: Provided that it shall not 
become initially effective until enacted into law by seven states. 

(c) Any party state may withdraw from this Compact by enacting a statute 
repealing the same, but no such withdrawal shall become effective until the 
Governor of the withdrawing state shall have sent formal notice in writing to 
the Governor of each other party state informing said Governors of the action 
of the legislature in repealing the Compact and declaring an intention to 
withdraw. 


ARTICLE IX. Severability and Construction. The provisions of this Compact 
and of any supplementary agreement entered into hereunder shall be (sever- 
able) and if any phrase, clause, sentence or provision of this Compact or such 
supplementary agreement is declared to be contrary to the constitution of any 
participating state or of the United States or the applicability thereof to any 
government, agency, person, or circumstance is held invalid, the validity of the 
remainder of this Compact or such supplementary agreement and the appli- 
cability thereof to any government, agency, person or circumstance shall not be 
affected thereby. If this Compact or any supplementary agreement entered into 
hereunder shall be held contrary to the constitution of any state participating 
therein, the Compact or such supplementary agreement shall remain in full 
force and effect as to the remaining states and in full force and effect as to the 
state affected as to all severable matters. The provisions of this Compact and 
of any supplementary agreement entered into pursuant thereto shall be 
liberally construed to effectuate the purposes thereof. (1965, c. 858, s. 1; 1983, 
C28 2s5 Wy) 


State Government Reorganization. — partment of Administration by former G.S. 
The administration of the Southern Interstate 143A-95, enacted by Session Laws 1971, c. 864. 
Nuclear Compact (see now the Southern States See also former G.S. 143B-370, enacted by 
Energy Compact) was transferred to the De- Session Laws 1975, c. 879, s. 6. 


§ 104D-2. Appointment of North Carolina members and 
alternate members of Southern States Energy 
Board. 


(a) North Carolina members of the Southern States Energy Board shall be 
appointed as follows: 
(1) One member to be appointed by the Governor. 
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(2) One member of the House of Representatives to be appointed by the 
Speaker of the House of Representatives. 

(3) One member of the Senate to be appointed by the President Pro 
Tempore of the Senate. 

(b) Members shall serve at the pleasure of the original appointing authority 
and until their successors are appointed. 

(c) Each appointing authority is authorized to appoint an alternate member 
who may serve at and for such time as the regular member shall designate and 
shall have the same power and authority as the regular member when so 
Servine sO Dns O05, 6. 2, U8 an Ce2S 2a Sats OO Cll So rms 


§ 104D-3. Submission of budgets of Board. 


Pursuant to Article III(a) of the compact, the Board shall submit its budgets 
of estimated expenditures to the Director of the Budget for presentation to the 
General Assembly. (1965, c. 858, s. 3.) 


§ 104D-4. Supplementary agreements ineffective until 
funds appropriated. 

Any supplementary agreement entered into pursuant to Article VI of the 

compact and requiring the expenditure of funds or the assumption of an 

obligation to expend funds in addition to those already appropriated shall not 


become effective as to this State until the required funds therefor are 
appropriated by the General Assembly. (1965, c. 858, s. 4.) 


§ 104D-5. Cooperation with Board. 


The departments, institutions and agencies of this State and its subdivisions 
are hereby authorized to cooperate with the Board in the furtherance of any of 
its activities pursuant to the Compact. (1965, c. 858, s. 5.) 


§ 104D-6: Repealed by Session Laws 1983, c. 282, s. 3. 


500 


Chapter 104E. 


North Carolina Radiation Protection Act. 


Sec. 

104E-1. 
104E-2. 
104E-3. 
104E-. 4. 
104E-5. 
104E-6. 


Title. 

Scope. 

Declaration of policy. 

Purpose. 

Definitions. 

Designation of State radiation protec- 

tion agency. 

104E-6.1. Conveyance of land used for low- 
level radioactive waste disposal 
facility to State. 

104E-6.2. Local ordinances prohibiting low- 
level radioactive waste facilities 
invalid; petition to preempt local 
ordinance. 

104E-7. Radiation Protection Commission — 
Creation and powers. 

104E-8. Radiation Protection Commission — 
Members; selections; removal; 
compensation; quorum; services. 

104E-9. Powers and functions of Department 
of Environment and Natural Re- 
sources. 

104E-9.1. Restrictions on use and operation of 
tanning equipment. 

104E-10. Licensing of by-product, source, and 
special nuclear materials and 
other sources of ionizing radia- 
tion. 

104E-10.1. Additional requirements for low- 
level radioactive waste facilities. 

104E-10.2. Conveyance of property used for 
radioactive material disposal. 

104E-10.3. Low-level radioactive waste facility 

access licenses. 


§ 104E-1. Title. 


Sec. 

104E-11. Inspections, agreements, and educa- 
tional programs. 

104E-12. Records. 

104E-13. Administrative procedures and judi- 
cial review. 

104E-14. Impounding of materials. 

104E-15. Transportation of radioactive materi- 
als. 

104E-16. Nonreverting Radiation Protection 
Fund. 

104E-17. Payments to State and local agen- 
cies. 

104E-18. Security for emergency response and 
perpetual maintenance costs. 

104E-19. Fees. 

104E-20. Prohibited uses and facilities. 

104E-21. Conflicting laws. 

104E-22. Tort claims against persons render- 
ing emergency assistance. 

104E-23. Penalties; injunctive relief. 

104E-24. Administrative penalties. 

104E-25. Performance objectives, technical re- 
quirements and design criteria 
applicable to low-level radioactive 
waste disposal facilities; engi- 
neered barriers. 

104E-26. Standards and criteria for licensing 
low-level radioactive waste facili- 
ties. 

104E-27. Volume reduction required. 

104E-28. Limited liability for volunteers in 
low-level radioactive waste abate- 
ment. 

104E-29. Confidential information protected. 


This Chapter shall be known and may be 
Radiation Protection Act.” (1975, c. 718, s. 1.) 


Editor’s Note. — This Chapter is Chapter 
104C as rewritten by Session Laws 1975, c. 718, 
s. 1, effective July 1, 1975, and recodified. 
Session Laws 1975, c. 718, s. 8, provided that s. 
1 of the act would expire June 30, 1981. Session 
Laws 1975, c. 718, s. 8, was amended by Ses- 
sion Laws 1981, c. 393, so as to delete the 
provision for expiration of the act. 

The provision of Session Laws 1977, c. 712, 
as amended, tentatively repealing this Chapter 


§ 104E-2. Scope. 


cited as the “North Carolina 


effective July 1, 1983, was itself repealed by 
pession baws 1961, ¢ 932, 5. 1. 
Session Laws 1987, c. 850, which amended 


many of the sections of this Chapter, provided 
in s. 27(a) that c. 850 would not be construed as 
a revenue bill within the meaning of N.C. 
Const., Art. II, § 23. However, Session Laws 
1987 (Reg. Sess., 1988), c. 993, s. 23, repealed 
Session Laws 1987, c. 850, s. 27(a). 


Except as otherwise specifically provided, this Chapter applies to all persons 
who receive, possess, use, transfer, own or acquire any source of radiation 
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within the State of North Carolina; provided, however, that nothing in this 
Chapter shall apply to any person to the extent such person is subject to 
regulation by the United States Nuclear Regulatory Commission or its 
successors. (1975, c. 718, s. 1.) 


§ 104E-3. Declaration of policy. 


It is the policy of the State of North Carolina in furtherance of its 
responsibility to protect the public health and safety: 

(1) To institute and maintain a program to permit development and 
utilization of sources of radiation for purposes consistent with the 
health and safety of the public; and 

(2) To prevent any associated harmful effects of radiation upon the public 
through the institution and maintenance of a regulatory program for 
all sources of radiation, providing for: 

a. A single, effective system of regulation within the State; 

b. A system consonant insofar as possible with those of other states, 
and 

c. Compatibility with the standards and regulatory programs of the 
federal government for by-product, source and special nuclear 
Mmaterialss(1975. ca fkows. to) 


§ 104E-4. Purpose. 


It is the purpose of this Chapter to effectuate the policies set forth in Gao: 
104E-3 by providing for: 

(1) A program of effective regulation of sources of radiation for the 
protection of the occupational and public health and safety; 

(2) A program to promote an orderly regulatory pattern within the State, 
among the states and between the federal government and the State 
and facilitate intergovernmental cooperation with respect to use and 
regulation of sources of radiation to the end that duplication of 
regulation may be minimized; and 

(3) A program to establish procedures for assumption and performance of 
certain regulatory responsibilities with respect to sources of radiation. 
Goon ce (es asaale) 


§ 104E-5. Definitions. 


Unless a different meaning is required by the context, the following terms as 
used in this Chapter shall have the meanings hereinafter respectively ascribed 
to them: 

(1) “Agreement materials” means those materials licensed by the State 
under agreement with the United States Nuclear Regulatory Com- 
mission and which include by-product, source or special nuclear 
materials in a quantity not sufficient to form a critical mass, as 
defined by the Atomic Energy Act of 1954 as amended. 

(2) “Agreement state” means any state which has consummated an 
agreement with the United States Nuclear Regulatory Commission 
under the authority of section 274 of the Atomic Energy Act of 1954 as 
amended, as authorized by compatible state legislation providing for 
acceptance by that state of licensing authority for agreement materi- 
als and the discontinuance of such licensing activities by the United 
States Nuclear Regulatory Commission. 

(3) “Atomic energy” means all forms of energy released in the course of 
nuclear fission or nuclear fusion or other atomic transformations. 
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(4) “By-product material” means any radioactive material, except special 
nuclear material, yielded in or made radioactive by exposure to the 
radiation incident to the process of producing or utilizing special 
nuclear material. 

(5) “Commission” means the Radiation Protection Commission. 

(6) “Department” means the State Department of Environment and 
Natural Resources. 

(7) “Emergency” means any condition existing outside the bounds of 
nuclear operating sites owned or licensed by a federal agency, and 
further any condition existing within or outside of the jurisdictional 
confines of a facility licensed by the Department and arising from the 
presence of by-product material, source material, special nuclear 
materials, or other radioactive materials, which is endangering or 
could reasonably be expected to endanger the health and safety of the 
public, or to contaminate the environment. 

(7a) “Engineered barrier” means a man-made structure or device that is 
intended to improve a disposal facility's ability to meet () the 
performance objectives of Subpart C, Title 10, Code of Federal 
Regulations Part 61 in effect on 1 January 1987, (ii) other require- 
ments set out in G.S. 104E-25, and (iii) requirements of rules adopted 
by the Commission under this Chapter. 

(8) “General license” means a license effective pursuant to regulations 
promulgated under the provisions of this Chapter without the filing of 
an application to transfer, acquire, own, possess, or use quantities of, 
or devices or equipment utilizing by-product, source, special nuclear 
materials, or other radioactive materials occurring naturally or pro- 
duced artificially. 

(9) “Ionizing radiation” means gamma rays and x-rays, alpha and beta 
particles, high speed electrons, protons, neutrons, and other nuclear 
particles; but not sound or radio waves, or visible, infrared, or 
ultraviolet light. 

(9a) “Low-level radioactive waste” means low-level radioactive waste as 
defined in the Low-Level Radioactive Waste Policy Amendments Act of 
1985, Pub. L. 99-240, 99 Stat. 1842, 42 U.S.C. 2021b et seq. and other 
waste, including waste containing naturally occurring and accelerator 
produced radioactive material, which is not regulated by the United 
States Nuclear Regulatory Commission or other agency of the federal 
government and which is determined to be low-level radioactive waste 
by the North Carolina Radiation Protection Commission. 

(9b) “Low-level radioactive waste facility” means a facility for the storage, 
collection, processing, treatment, recycling, recovery, or disposal of 
low-level radioactive waste. 

(9c) “Low-level radioactive waste disposal facility” means any low-level 
radioactive waste facility or any portion of such facility, including 
land, buildings, and equipment, which is used or intended to be used 
for the disposal of low-level radioactive waste on or in land in 
accordance with rules promulgated under this Chapter. 

(10) “Nonionizing radiation” means radiation in any portion of the elec- 
tromagnetic spectrum not defined as ionizing radiation, including, but 
not limited to, such sources as laser, maser or microwave devices. 

(11) “Person” means any individual, corporation, partnership, firm, asso- 
ciation, trust, estate, public or private institution, group, agency, 
political subdivision of this State, any other state or political subdi- 
vision or agency thereof, and any legal successor, representative, 
agent, or agency of the foregoing, other than the United States 
Nuclear Regulatory Commission, or any successor thereto, and other 
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than federal government agencies licensed by the United States 
Nuclear Regulatory Commission, or any successor thereto. 

(12) “Radiation” means gamma rays and x-rays, alpha and beta particles, 
high speed electrons, protons, neutrons, and other nuclear particles, 
and electromagnetic radiation consisting of associated and interacting 
electric and magnetic waves including those with frequencies between 
three times 10 to the eighth power cycles per second and three times 
10 to the twenty-fourth power cycles per second and wavelengths 
between one times 10 to the minus fourteenth power centimeters and 
100 centimeters. 

(13) “Radiation machine” means any device designed to produce or which 
produces radiation or nuclear particles when the associated control 
devices of the machine are operated. 

(14) “Radioactive material” means any solid, liquid, or gas which emits 
ionizing radiation spontaneously. 

(14a) “Shallow land burial” means disposal of low-level radioactive waste 
in subsurface trenches without the additional confinement of the 
waste as described in G.S. 104E-25. 

(14b) “Secretary” means the Secretary of Environment and Natural 
Resources. 

(15) “Source material” means (i) uranium, thorium, or any other material 
which the Department declares to be source material after the United 
States Nuclear Regulatory Commission, or any successor thereto has 
determined the material to be such; or (1) ores containing one or more 
of the foregoing materials, in such concentration as the Department 
declares to be source material after the United States Nuclear 
Regulatory Commission, or any successor thereto, has determined the 
material in such concentration to be source material. 

(16) “Special nuclear material” means (i) plutonium, uranium 233, ura- 
nium 235, uranium enriched in the isotope 233 or in the isotope 235, 
and any other material which the Department declares to be special 
nuclear material after the United States Nuclear Regulatory Com- 
mission, or any successor thereto, has determined the material to be 
such, but does not include source material; or (ii) any material 
artificially enriched by any of the foregoing, but does not include 
source material. 

(17) “Specific license” means a license, issued after application, to use, 
manufacture, produce, transfer, receive, acquire, own or process 
quantities of, or devices or equipment utilizing by-product, source, 
special nuclear materials, or other radioactive materials occurring 
naturally or produced artificially. Nothing in this Chapter shall 
require the licensing of individual natural persons involved in the use 
of radiation machines or radioactive materials for medical diagnosis 
or treatment. 

(18) Repealed by Session Laws 1987, c. 850, s. 3. (1975, c. 718, s. 1; 1981, 
¢ 704s. 831987. c 635. 6s. 1-4: ¢, 850/85 31989) cela ee ee 
1993, c. 501, s. 2.1; 1995, c. 504, s. 4; 1997-443, s. ITA 11S(a)o 


CASE NOTES 


Cited in Twitty v. State, 85 N.C. App. 42, 354 
He 222961987): 
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§ 104E-6. Designation of State radiation protection 
agency. 


The Department is hereby designated the State agency to administer a 
statewide radiation protection program consistent with the provisions of this 
neier (19%, c, (18, s. 12) 


§ 104E-6.1. Conveyance of land used for low-level radioac- 
tive waste disposal facility to State. 


(a) No land may be used as a low-level radioactive waste disposal facility 
until fee simple title to the land has been conveyed to the State of North 
Carolina. In consideration for such conveyance, the State shall enter into a 
lease agreement with the grantor for a term equal to the estimated life of the 
facility in which the State will be the lessor and the grantor the lessee. Such 
lease agreement shall specify that for an annual rent of fifty dollars ($50.00), 
the lessee shall be allowed to use the land for the development and operation 
of a low-level radioactive waste disposal facility. Such lease agreement shall 
provide that the lessor or any person authorized by the lessor shall have at all 
times the right to enter without a search warrant or permission of the lessee 
upon any and all parts of the premises for monitoring, inspection and all other 
purposes necessary to carry out the provisions of Chapter 104E. The lessee 
shall remain fully liable for all damages, losses, personal injury or property 
damage which may result or arise out of the lessee’s operation of the facility, 
and for compliance with regulatory requirements concerning insurance, bond- 
ing for closure and post-closure costs, monitoring and other financial or health 
and safety requirements as required by applicable law and regulations. The 
State, as lessor, shall be immune from liability except as otherwise provided by 
statute. The lease shall be transferrable with the written consent of the lessor, 
which consent will not be unreasonably withheld. In the case of such a transfer 
of the lease, the transferee shall be subject to all terms and conditions that the 
State deems necessary to ensure compliance with applicable laws and regula- 
tions. If the lessee or any successor in interest fails in any material respect to 
comply with any applicable law, regulation, or permit condition, or with any 
term or condition of the lease, the State may terminate the lease after giving 
the lessee written notice specifically describing the failure to comply and upon 
providing the lessee a reasonable time to comply. If the lessee does not effect 
compliance within the reasonable time allowed, the State may reenter and 
take possession of the premises. 

(b) Notwithstanding the termination of the lease by either the lessee or the 
lessor for any reason, the lessee shall remain liable for, and be obligated to 
perform all acts necessary or required by law, regulation, permit conditions or 
the lease for the permanent closure of the site until the site has either been 
permanently closed or until a substitute operator has been secured and 
assumed the obligations of the lessee. 

(c) In the event of changes in laws or regulations applicable to the facility 
which make continued operation by the lessee impossible or economically 
infeasible, the lessee shall have the right to terminate the lease upon giving 
the State reasonable notice of not less than six months, in which case the lessor 
shall have the right to secure a substitute lessee and operator. 

(d) In the event of termination of the lease by the lessor as provided in 
subsection (a) of this section, or by the lessee as provided in subsection (c) of 
this section, the lessee shall be paid the fair market value of any improvements 
made to the leased premises less the costs to the lessor resulting from 
termination of the lease and securing a substituted lessee and operator; 
provided, that the lessor shall have no obligation to secure a substitute lessee 
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or operator and may require the lessee to permanently close the facility. (1981, 
c. 704, s. 9; 1987, c. 633, s. 5; 1989 (Reg. Sess., 1990), c. 1004, s. 5.) 


§ 104E-6.2. Local ordinances prohibiting low-level radio- 
active waste facilities invalid; petition to pre- 
empt local ordinance. 


(a) It is the intent of the General Assembly to maintain a uniform system for 
the management of low-level radioactive waste and to place limitations upon 
the exercise by all units of local government in North Carolina of the power to 
regulate the management of low-level radioactive waste by means of special, 
local, or private acts or resolutions, ordinances, property restrictions, zoning 
regulations, or otherwise. Notwithstanding any authority granted to counties, 
municipalities, or other local authorities to adopt local ordinances, including 
but not limited to those imposing taxes, fees, or charges or regulating health, 
environment, or land use, any local ordinance that prohibits or has the effect 
of prohibiting the establishment or operation of a low-level radioactive waste 
facility that the Secretary has preempted pursuant to subsections (b) through 
(f) of this section, shall be invalid to the extent necessary to effectuate the 
purposes of this Chapter. To this end, all provisions of special, local, or private 
acts or resolutions are repealed that: 

(1) Prohibit the transportation, treatment, storage, or disposal of low- 
level radioactive waste within any county, city, or other political 
subdivision. 

(2) Prohibit the siting of a low-level radioactive waste facility within any 
county, city, or other political subdivision. 

(3) Place any restriction or condition not placed by this Chapter upon the 
transportation, treatment, storage, or disposal of low-level radioactive 
waste, or upon the siting of a low-level radioactive waste facility 
within any county, city, or other political subdivision. 

(4) In any manner are in conflict or inconsistent with the provisions of this 
Chapter. 

(al) No special, local, or private acts or resolutions enacted or taking effect 
hereafter may be construed to modify, amend, or repeal any portion of this 
Chapter unless it expressly provides for such by specific references to the 
appropriate section of this Chapter. Further to this end, all provisions of local 
ordinances, including those regulating land use, adopted by counties, munic- 
ipalities, or other local authorities that prohibit or have the effect of prohibit- 
ing the establishment or operation of a low-level radioactive waste facility are 
invalidated to the extent preempted by the Secretary pursuant to this Section. 

(b) When a low-level radioactive waste facility would be prevented from 
construction or operation by a county, municipal, or other local ordinance, the 
operator of the proposed facility may petition the Secretary to review the 
matter. After receipt of a petition, the Secretary shall hold a hearing in 
accordance with the procedures in subsection (c) of this section and shall 
determine whether or to what extent to preempt the local ordinance to allow 
for the establishment and operation of the facility. 

(c) When a petition described in subsection (b) of this section has been filed 
with the Secretary, the Secretary shall hold a public hearing to consider the 
petition. The public hearing shall be held in the affected locality within 60 days 
after receipt of the petition by the Secretary. The Secretary shall give notice of 
the public hearing by: 

(1) Publication in a newspaper or newspapers having general circulation 
in the county or counties where the facility is or is to be located or 
operated, once a week for three consecutive weeks, the first notice 
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BPRSans at least 30 days prior to the scheduled date of the hearing; 
an 

(2) First class mail to persons who have requested notice. The Secretary 
shall maintain a mailing list of persons who request notice in advance 
of the hearing pursuant to this section. Notice by mail shall be 
complete upon deposit of a copy of the notice in a post-paid wrapper 
addressed to the person to be notified at the address that appears on 
the mailing list maintained by the Secretary, in a post office or official 
depository under the exclusive care and custody of the United States 
Postal Service. 

(c1) Any interested person may appear before the Secretary at the hearing 
to offer testimony. In addition to testimony before the Secretary, any interested 
person may submit written evidence to the Secretary for the Secretary’s 
consideration. At least 20 days shall be allowed for receipt of written comment 
following the hearing. 

(d) The Secretary shall determine whether or to what extent to preempt 
local ordinances so as to allow the establishment and operation of the facility 
no later than 60 days after conclusion of the hearing. The Secretary shall 
preempt a local ordinance only if the Secretary makes all five of the following 
findings: 

(1) That there is a local ordinance that would prohibit or have the effect 
of prohibiting the establishment or operation of a low-level radioactive 
waste facility. 

(2) That the proposed facility is needed in order to establish adequate 
capability to meet the current or projected low-level radioactive waste 
management needs of this State or to comply with the terms of any 
interstate agreement for the management of low-level radioactive 
waste to which the State is a party and therefore serves the interests 
of the citizens of the State as a whole. 

(3) That all legally required State and federal permits or approvals have 
been issued by the appropriate State and federal agencies or that all 
State and federal permit requirements have been satisfied and that 
the permits or approvals have been denied or withheld only because of 
the local ordinance. 

(4) That local citizens and elected officials have had adequate opportunity 
to participate in the siting process. 

(5) That the construction and operation of the facility will not pose an 
unreasonable health or environmental risk to the surrounding locality 
and that the facility operator has taken or consented to take reason- 
able measures to avoid or manage foreseeable risks and to comply to 
the maximum feasible extent with applicable local ordinances. 

(d1) If the Secretary does not make all five findings set out above, the 
Secretary shall not preempt the challenged local ordinance. The Secretary’s 
decision shall be in writing and shall identify the evidence submitted to the 
Secretary plus any additional evidence used in arriving at the decision. 

(e) The decision of the Secretary shall be final unless a party to the action 
files a written appeal under Article 4 of Chapter 150B of the General Statutes, 
as modified by G.S. 7A-29 and this section, within 30 days of the date of the 
decision. The record on appeal shall consist of all materials and information 
submitted to or considered by the Secretary, the Secretary’s written decision, a 
complete transcript of the hearing, all written material presented to the 
Secretary regarding the location of the facility, the specific findings required by 
subsection (d) of this section, and any minority positions on the specific 
findings required by subsection (d) of this section. The scope of judicial review 
shall be that the court may affirm the decision of the Secretary, or may remand 
the matter for further proceedings, or may reverse or modify the decision if the 
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substantial rights of the parties may have been prejudiced because the agency 
findings, inferences, conclusions, or decisions are: 

(1) In violation of constitutional provisions; 

(2) In excess of the statutory authority or jurisdiction of the agency; 

(3) Made upon unlawful procedure; 

(4) Affected by other error of law; 

(5) Unsupported by substantial evidence admissible under G.S. 150B- 

29(a) or G.S. 150B-30 in view of the entire record as submitted; or 

(6) Arbitrary or capricious. 

(el) If the court reverses or modifies the decision of the agency, the judge 
shall set out in writing, which writing shall become part of the record, the 
reasons for the reversal or modification. 

(f) In computing any period of time prescribed or allowed by this procedure, 
the provisions of Rule 6(a) of the Rules of Civil Procedure, G.S. 1A-1, shall 
apply. (1981, c. 704, s. 9; 1987, c. 633, s. 6; c. 850, s. 4; 1987 (Reg. Sess., 1988), 
e, 993s. 242 c) 1082,.s. 10; c. 1100;'s 4015; 19897¢. 168; 3.114, 1993 reso Ui 
3; 2001-474, s. 16.) 


§ 104E-7. Radiation Protection Commission — Creation 
and powers. 


(a) There is hereby created the North Carolina Radiation Protection Com- 
mission of the Department of Environment and Natural Resources with the 
power to promulgate rules and regulations to be followed in the administration 
of a radiation protection program. All rules and regulations for radiation 
protection that were adopted by the Commission for Health Services and are 
not inconsistent with the provisions of this Chapter shall remain in full force 
and effect unless and until repealed or superseded by action of the Radiation 
Protection Commission. The Radiation Protection Commission is authorized: 

(1) To advise the Department in the development of comprehensive 
policies and programs for the evaluation, determination, and reduc- 
tion of hazards associated with the use of radiation; 

(2) To adopt, promulgate, amend and repeal such rules, regulations and 
standards relating to the manufacture, production, transportation, 
use, handling, servicing, installation, storage, sale, lease, or other 
disposition of radioactive material and radiation machines as may be 
necessary to carry out the policy, purpose and provisions of this 
Chapter. To this end, the Commission is authorized to require licens- 
ing or registration of all persons who manufacture, produce, trans- 
port, use, handle, service, install, store, sell, lease, or otherwise 
dispose of radioactive material and radiation machines, as the Com- 
mission deems necessary to provide an adequate protection and 
supervisory program: provided, that prior to adoption of any regula- 
tion or standard, or amendment or repeal thereof, the Commission 
shall afford interested parties the opportunity, at a public hearing, as 
provided in G.S. 104E-13, to submit data or views orally or in writing. 
The recommendations of nationally recognized bodies in the field of 
radiation protection shall be taken into consideration in such stan- 
dards relative to permissible dosage of radiation; 

(3) To require all sources of ionizing radiation to be shielded, transported, 
handled, used, stored, or disposed of in such a manner to provide 
compliance with the provisions of this Chapter and rules, regulations 
and standards adopted hereunder; 

(4) To require, on prescribed forms furnished by the Department, regis- 
tration, periodic reregistration, licensing, or periodic relicensing of 
persons to use, manufacture, produce, transport, transfer, install, 
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service, receive, acquire, own, or possess radiation machines and 
other sources of radiation; 

(5) To exempt certain sources of radiation or kinds of uses or users from 
the licensing or registration requirements set forth in this Chapter 
when the Commission determines that the exemption of such sources 
of radiation or kinds of uses or users will not constitute a significant 
risk to the health and safety of the public; 

(6) To promulgate rules and regulations pursuant to this Chapter which 
may provide for recognition of other state and federal licenses as the 
Commission shall deem desirable, subject to such registration re- 
quirements as it may prescribe; and exercise all incidental powers 
necessary to carry out the provisions of this Chapter; 

(7) To provide by rule and regulation for an electronic product safety 
program to protect the public health and safety, which program may 
authorize regulation and inspection of sources of nonionizing radia- 
tion throughout the State. The product safety program may include 
the establishment of minimum qualifications for the operators of 
these products or sources. 

(8) To adopt, amend, repeal or promulgate such rules, regulations, and 
standards relating to the nonradioactive, toxic and hazardous aspects 
of radioactive waste disposal, as may be necessary to protect the 
public health and safety. 

(9) To adopt regulations establishing financial responsibility require- 
ments for maintenance, operation and long-term care of low-level 
radioactive waste facilities, including insurance during the operation 
of the facility and adequate assurance of availability of funds for 
facility closure and post-closure monitoring and corrective measures. 

(10) To adopt rules which exempt a generator of low-level radioactive 
waste who operates a low-level radioactive waste facility solely for the 
management of wastes he produces, from any requirement, made 
applicable by this Chapter or rules adopted pursuant to this Chapter 
to low-level radioactive waste facilities generally where, because of 
the low volume or activity of the wastes involved, such exemption 
would not endanger the public health or safety, or the environment. 

(b) No license for a low-level radioactive waste facility that would accept 
low-level radioactive waste from the public, or from another person for a fee, 
shall be issued other than for a facility authorized by the General Assembly. 
(975. c Giese 1979, c. 694s. 3; 198 Tker 704 "s: 10; 1987, c. 850, s. 5; 1989, 
c. 727, s. 219(17); 1991, c. 735, s. 3; 1997-443, s. 11A.119(a); 2001-474, s. 2.) 


§ 104E-8. Radiation Protection Commission — Members; 
selections; removal; compensation; quorum, 
services. 


(a) The Commission shall consist of 11 voting public members and 10 
nonvoting ex officio members. The 11 voting public members of the Commis- 
sion shall be appointed by the Governor as follows: 

(1) One member who shall be actively involved in the field of environmen- 
tal protection; 

(2) One member who shall be an employee of one of the licensed public 
utilities involved in the generation of power by atomic energy; 

(3) One member who shall have experience in the field of atomic energy 
other than power generation; 

(4) One member who shall be a scientist or engineer from the faculty of 
one of the institutions of higher learning in the State; 
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(5) One member who shall have recognized knowledge in the field of 
radiation and its biological effects from the North Carolina Medical 
Society; 

(6) One member who shall have recognized knowledge in the field of 
radiation and its biological effects from the North Carolina Dental 
Society; 

(7) One member who shall have recognized knowledge in the field of 
radiation and its biological effects from the State at large; 

(8) One member who shall have recognized knowledge in the field of 
radiation and its biological effects and who shall be a practicing 
hospital administrator from the North Carolina Hospital Association; 

(9) One member who shall have recognized knowledge in the field of 
radiation and its biological effects from the North Carolina Chiroprac- 
tic Association; 

(10) One member who shall have recognized knowledge in the clinical 
application of radiation, shall be a practicing radiologic technologist 
from the North Carolina Society of Radiologic Technologists, and shall 
be certified by the American Registry of Radiologic Technologists; 

(11) One member who shall have recognized knowledge in the clinical 
application of radiation and shall be a practicing podiatrist licensed 
by the North Carolina State Board of Podiatry Examiners. 

(b) Public members so appointed shall serve terms of office of four years. 
Four of the initial members shall be appointed for two years, three members 
for three years, and three members for four years. Any appointment to fill a 
vacancy on the Commission created by the resignation, dismissal, death or 
disability of a public member shall be for the balance of the unexpired term. At 
the expiration of each public member’s term, the Governor shall reappoint or 
replace the member with a member of like qualifications. At its first meeting on 
or after July first of each year, the Commission shall designate by election one 
of its public members as chairman and one of its public members as vice- 
chairman to serve through June thirtieth of the following year. 

(c) The 10 ex officio members shall be appointed by the Governor, shall be 
members or employees of the following State agencies or their successors, and 
shall serve at the Governor’s pleasure: 

(1) The Utilities Commission. 

(2) The Commission for Health Services. 

(3) The Environmental Management Commission. 

(4) The Board of Transportation. 

(5) The Division of Emergency Management of the Department of Crime 
Control and Public Safety. 

(6) The Division of Environmental Health of the Department. 

(7) The Department of Labor. 

(8) The Industrial Commission. 

(9) The Department of Insurance. 

(10) The Medical Care Commission. 

(d) The Governor shall have the power to remove any member from the 
Commission for misfeasance, malfeasance, or nonfeasance in accordance with 
Gissi4sb-bo: 

(e) The members of the Commission shall receive per diem and necessary 
a ee and subsistence expenses in accordance with the provisions of G.S. 

8-5. 

(f) A majority of the public members of the Commission shall constitute a 
quorum for the transaction of business. 

(g) All clerical and other services required by the Commission shall be 
supplied by the Secretary. (1975, c. 718, s. 1; 1989, c. 727, s. 219(18); 1989 (Reg. 
Sess., 1990), c. 1004, ss. 19(b), 41; 1991, c. 342, ss. 2, 3; 2002-70, s. 2.) 
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§ 104E-9. Powers and functions of Department of Env1i- 
ronment and Natural Resources. 


(a) The Department of Environment and Natural Resources is authorized: 

(1) To advise, consult and cooperate with other public agencies and with 
affected groups and industries. 

(2) To encourage, participate in, or conduct studies, investigations, public 
hearings, training, research, and demonstrations relating to the 
control of sources of radiation, the measurement of radiation, the 
effect upon public health and safety of exposure to radiation and 
related problems. 

(3) To require the submission of plans, specifications, and reports for new 
construction and material alterations on (i) the design and protective 
shielding of installations for radioactive material and radiation ma- 
chines and (ii) systems for the disposal of radioactive waste materials, 
for the determination of any radiation hazard and may render 
opinions, approve or disapprove such plans and specifications. 

(4) To collect and disseminate information relating to the sources of 
radiation, including but not limited to: G@) maintenance of a record of 
all license applications, issuances, denials, amendments, transfers, 
renewals, modifications, suspensions, and revocations; and (11) main- 
tenance of a record of registrants and licensees possessing sources of 
radiation requiring registration or licensure under the provisions of 
this Chapter, and regulations hereunder, and any administrative or 
judicial action pertaining thereto; and to develop and implement a 
responsible data management program for the purpose of collecting 
and analyzing statistical information necessary to protect the public 
health and safety. The Department may refuse to make public 
dissemination of information relating to the source of radiation within 
this State after the Department first determines that the disclosure of 
such information will contravene the stated policy and purposes of 
this Chapter and such disclosure would be against the health, welfare 
and safety of the public. 

(5) To respond to any emergency which involves possible or actual release 
of radioactive material; and to perform or supervise decontamination 
and otherwise protect the public health and safety in any manner 
deemed necessary. This section does not in any way alter or change 
the provisions of Chapter 166 of the North Carolina General Statutes 
concerning response during an emergency by the Department of 
Military and Veterans Affairs or its successor. 

(6) To develop and maintain a statewide environmental radiation pro- 
gram for monitoring the radioactivity levels in air, water, soil, vege- 
tation, animal life, milk, and food as necessary to ensure protection of 
the public and the environment from radiation hazards. 

(7) To implement the provisions of this Chapter and the regulations duly 
promulgated under the Chapter. 

(8) To establish annual fees for activities under this Chapter based on 
actual administrative costs to be applied to training, enforcement, and 
inspection pursuant to the provisions of this Chapter and to charge 
and collect fees from operators and users of low-level radioactive 
waste facilities pursuant to the provisions of this Chapter. 

(9) To enter upon any lands and structures upon lands to make surveys, 
borings, soundings, and examinations as may be necessary to deter- 
mine the suitability of a site for a low-level radioactive waste facility 
or low-level radioactive disposal facility. The Department shall give 30 
days’ notice of the intended entry authorized by this section in the 
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manner prescribed for service of process by G.S. 1A-1, Rule 4. Entry 
under this section shall not be deemed a trespass or taking; provided, 
however, that the Department shall make reimbursement for any 
damage to such land or structures caused by such activities. 

(10) To encourage research and development and disseminate informa- 
tion on state-of-the-art means of handling and disposing of low-level 
radioactive waste. 

(11) To promote public education and public involvement in the decision- 
making process for the siting and permitting of proposed low-level 
radioactive waste facilities. The Department shall assist localities in 
which facilities are proposed in collecting and receiving information 
relating to the suitability of the proposed site. At the request of a local 
government in which facilities are proposed, the Department shall 
direct the appropriate agencies of State government to develop such 
relevant data as that locality shall reasonably request. 

(b) The Division of Environmental Health of the Department shall develop 
a training program for tanning equipment operators that meets the training 
rules adopted by the Commission. If the training program is provided by the 
Department, the Department may charge each person trained a reasonable fee 
to recover the actual cost of the training program. (1975, c. 718, s. 1; 1979, c. 
694.5. 4: 1931 ¢. (04. se 10: 1987, c..633..S. (1987 CReoisess. LOS) memo. 
5.20; 1909,.C2(2005..219CL9) 1991 ce. (30S. 2: 1995 66 LOU aoe oh Gm 
s. 49; 1997-443, s. 11A.119(a); 2001-474, s. 3; 2002-70, s. 3.) 


Editor’s Note. — Chapter 166, referred toin  toits amendment by Session Laws 1989, c. 727, 
subdivision (a)(5), was repealed by Session  s. 219(19), was designated as subsection (a), 
Laws 1977, c. 848, s. 1. See now G.S. 166A-1l et andthe first and last sentences of Session Laws 
seq. 1991, c. 735, s. 2 were codified as subsection (b), 

The text of this section, as it read subsequent at the direction of the Revisor of Statutes. 


§ 104E-9.1. Restrictions on use and operation of tanning 
equipment. 


(a) Operators of tanning equipment and owners of tanning facilities subject 
to rules adopted pursuant to this Chapter shall comply with or ensure 
compliance with the following: 

(1) The operator shall provide to each consumer a warning statement that 
defines the potential hazards and consequences of exposure to ultra- 
violet radiation. Before allowing the consumer’s initial use of the 
tanning equipment, the operator shall obtain the signature of the 
consumer on the warning statement acknowledging receipt of the 
warning. 

(2) The operator shall not allow a person 13 years and younger to use 
tanning equipment without a written prescription from the person’s 
medical physician specifying the nature of the medical condition 
requiring the treatment, the number of visits, and the time of 
exposure for each visit. 

(3) Neither an operator nor an owner shall claim or distribute promo- 
tional materials that claim that using tanning equipment is safe or 
free from risk or that using tanning equipment will result in medical 
or health benefits. 

(b) The Commission may adopt, and the Department shall enforce, rules to 
implement this section. The requirements of this section are in addition to 
other rules adopted pursuant to this Chapter that are applicable to tanning 
facilities and do not conflict with this section. 

(c) As used in this section, unless the context requires otherwise, the term: 
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(1) “Consumer” means any individual who is provided access to a tanning 
facility that is subject to registration and regulation under this 
Chapter. 

(2) “Tanning equipment” means ultraviolet or other lamps and equipment 
containing such lamps intended to induce skin tanning through the 
irradiation of any part of the living human body with ultraviolet 
radiation. 

(3) “Tanning facility’ means any location, place, area, structure, or 
business that provides consumers access to tanning equipment. For 
the purpose of this definition, tanning equipment registered to differ- 
ent persons at the same location and tanning equipment registered to 
the same person, but at separate locations, shall constitute separate 
tanning facilities. (2004-157, s. 1.) 


Editor’s Note. — Session Laws 2004-157, s. 
2, made this section effective October 1, 2004. 


§ 104E-10. Licensing of by-product, source, and special 
nuclear materials and other sources of ioniz- 
ing radiation. 


(a) The Governor, on behalf of this State, is authorized to enter into 
agreements with the federal government providing for discontinuance of 
certain of the responsibilities of the federal government with respect to sources 
of ionizing radiation and the assumption thereof by this State. 

(b) Upon the signing of an agreement with the Nuclear Regulatory Com- 
mission or its successor as provided in subsection (a) above, the Commission 
shall provide by rule or regulation for general or specific licensing of persons to 
use, manufacture, produce, transport, transfer, receive, acquire, own, or 
possess by-product, source, or special nuclear materials or devices, installa- 
tions, or equipment utilizing such materials. Such rule or regulation shall 
provide for amendment, suspension, renewal or revocation of licenses. Each 
application for a specific license shall be in writing on forms prescribed by the 
Commission and furnished by the Department and shall state, and be 
accompanied by, such information or documents, including, but not limited to 
plans, specifications and reports for new construction or material alterations 
as the Commission may determine to be reasonable and necessary to decide 
the qualifications of the applicant to protect the public health and safety. The 
Commission may require all applications or statements to be made under oath 
or affirmation. Each license shall be in such form and contain such terms and 
conditions as the Commission may deem necessary. No license issued under 
the authority of this Chapter and no right to possess or utilize sources of 
radiation granted by any license shall be assigned or in any manner disposed 
of: and the terms and conditions of all licenses shall be subject to amendment, 
revision, or modification by rules, regulations, or orders issued in accordance 
with the provisions of this Chapter. 

(c) Any person who, on the effective date of an agreement under subsection 
(a) above, possesses a license issued by the federal government shall be deemed 
to possess the same pursuant to a license issued under this Chapter, which 
shall expire either 90 days after receipt from the Department of a notice of 
expiration of such license, or on the date of expiration specified in the federal 
license, whichever is earlier. 

(d) Repealed by Session Laws 1987, c850" Ss. 6eC1975, e718; 5° 1, L979 c. 
694, s. 1; 1981, c. 704, s. 11.1; 1987, c. 850, s. 6.) 


513 


§104E-10.1 CH. 104E. RADIATION PROTECTION ACT §104E-10.1 


§ 104E-10.1. Additional requirements for low-level radio- 
active waste facilities. 


(a) An applicant for a permit for a low-level radioactive facility shall satisfy 
the department that: 

(1) Any low-level radioactive waste facility heretofore constructed or 
operated by the applicant (or any parent or subsidiary corporation if 
the applicant is a corporation) has been operated in accordance with 
sound waste management practices and in substantial compliance 
with federal and state laws and regulations; and 

(2) The applicant (or any parent or subsidiary corporation if the applicant 
is a corporation) is financially qualified to operate the subject low- 
level radioactive waste facility. 

The approval of a permit shall be contingent upon the applicant first satisfying 
the department that he has met the above two requirements. In order to 
continue to hold a license under this Chapter, a licensee must remain 
financially qualified, and must provide any information requested by the 
Department to show that he continues to be financially qualified. 

(b) Each permit applicant or permit holder (or any parent or subsidiary 
corporation if the permit applicant or permit holder is a corporation), as a 
condition of receiving or holding a permit, shall have an independent annual 
audit by a firm of duly licensed certified public accountants carrying a 
minimum of five million dollars ($5,000,000) professional liability insurance 
coverage, proof of which coverage shall be provided with the issuance of the 
audit report. Each permit applicant or permit holder referred to above shall 
also provide the Department of Environment and Natural Resources with a 
copy of the report and shall submit a copy of the report to the State Auditor for 
approval regarding its adequacy and completeness. As a minimum, the 
required report shall include the financial statements prepared in accordance 
with generally accepted accounting principles, all disclosures in the public 
interest required by law, and the auditor’s opinion and comments relating to 
the financial statements. The audit shall be performed in conformity with 
generally accepted auditing standards. 

(c) Within 10 days of receiving an application for a license or an amendment 
to a license to operate a low-level radioactive waste facility, the Department 
shall notify the clerk of the board of commissioners of the county or counties in 
which the facility is proposed to be located or is located, and, if the facility is 
to be located or is located within a city, the clerk of the governing board of the 
city, that the application has been filed, and shall file a copy of the application 
with the clerk. Prior to issuing a license or an amendment to an existing 
license the Secretary of the Department or his designee shall conduct a public 
hearing in the county, or in one of the counties, in which a person proposes to 
operate a low-level radioactive waste facility or to enlarge an existing facility. 
The Secretary shall give notice of the hearing at least 30 days prior to the date 
thereof by: 

(1) Publication in a newspaper or newspapers having general circulation 
in the county or counties where the facility is to be located for three 
consecutive weeks beginning 30 days prior to the scheduled date of 
the hearing; and 

(2) First class mail to persons who have requested such notice. The 
Department shall maintain a mailing list of persons who request 
notice pursuant to this subsection. (1981, c. 704, s. 11; 1985, c. 529; 
1987, c. 24, ss. 1-3; c. 850, ss. 7, 8; 1989, c. 727, s. 219(20); 1997-443, 
s. 11A.119(a).) 
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§ 104E-10.2. Conveyance of property used for radioactive 
material disposal. 


A license to dispose of radioactive waste materials on land shall include a 
legal description of the disposal site that would be sufficient as a description in 
an instrument of conveyance. The license to dispose of radioactive waste 
materials shall not be effective unless the owner of the disposal site files a 
certified copy of the license in the register of deeds’ office in the county or 
counties in which the site is located. The register of deeds shall record the 
certified copy of the license and index it in the grantor index under the name 
of the owner of the land. When any such site is sold, leased, conveyed or 
transferred in any manner, the deed or other instrument of transfer shall 
contain in the description section in no smaller type than that used in the body 
of the deed or instrument a statement that the property has been used as a 
disposal site for radioactive waste materials and a reference by book and page 
to the recordation of the license. (1981, c. 480, s. ice) 


§ 104E-10.3. Low-level radioactive waste facility access 
licenses. 


The Commission shall provide by regulation for the licensing of access to any 
low-level radioactive waste facility located in the State. No person shall send 
waste to a low-level radioactive waste facility unless licensed or otherwise 
authorized to do so by the Department. No low-level radioactive waste facility 
shall receive waste from any source not licensed by the Department except as 
may be otherwise specifically authorized by the Department. Such regulations 
shall provide, at a minimum, for amendment, suspension, or revocation of 
licenses, and for authorization for access to a low-level radioactive waste 
facility by the Department on a temporary or emergency basis. Each applica- 
tion for a license or amendment shall be in writing and shall include such 
information as may be required by regulation, and such additional information 
as the Department deems necessary. The application for a license shall set 
forth the manner in which the applicant plans to comply with the require- 
ments of this Chapter and regulations promulgated thereunder. Upon receipt 
of an application under this section the Department shall review the applica- 
tion and shall issue a license only if it finds that the applicant is fully qualified 
under all applicable laws and regulation. (198%. c. 850 yS.09:) 


§ 104E-11. Inspections, agreements, and educational pro- 
grams. 


(a) Authorized representatives of the Department shall have the authority 
to enter upon any public or private property, other than a private dwelling, at 
all reasonable times for the purpose of determining compliance with the 
provisions of this Chapter and rules, regulations and standards adopted 
hereunder. 

(b) After approval by the Commission, the Governor is authorized to enter 
into agreements with the federal government, other states, or interstate 
agencies, whereby this State will perform on a cooperative basis with the 
federal government, other states, or interstate agencies, inspections, emer- 
gency response to radiation accidents, and other functions related to the 
control of radiation. 

(c) The Department is authorized to institute educational programs for the 
purpose of training or educating persons who may possess, use, handle, 
transport, or service radioactive materials or radiation machines. (1975, c. 718, 
so bd 
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§ 104E-12. Records. 


(a) The Commission is authorized to require each person who possesses or 
uses a source of radiation: 

(1) To maintain appropriate records relating to its receipt, storage, use, 
transfer, or disposal and maintain such other records as the Commis- 
sion may require, subject to such exemptions as may be provided by 
the rules and regulations promulgated by the Commission; and 

(2) To maintain appropriate records showing the radiation exposure of all 
individuals for whom personnel monitoring may be required by the 
Commission, subject to such exemptions as may be provided by the 
rules and regulations promulgated by the Commission. 

Copies of all records required to be kept by this subsection shall be submitted 
to the Department or its duly authorized agents upon request. 

(b) The Commission is authorized to require that any person possessing or 
using a source of radiation furnish to each employee for whom personnel 
monitoring is required a copy of such employee’s personal exposure record 
upon the request of such employee, at any time such employee has received 
radiation exposure in excess of limits established in the rules and regulations 
promulgated by the Commission, and upon termination of employment. (1975, 
Civil St 1S aelby) 


§ 104E-13. Administrative procedures and judicial review. 


(a) The Department may refuse to grant a license as provided in G.S. 104E-7 
or 104E-10 to any applicant who does not possess the requirements or 
qualifications which the Commission may prescribe in rules and regulations. 
The Department may suspend, revoke, or amend any license in the event that 
the person to whom such license was granted violates any of the rules and 
regulations of the Commission, or ceases, or fails to have the reasonable 
facilities prescribed by the Commission: Provided, that before any order is 
entered denying an application for a license or suspending, revoking, or 
amending a license previously granted, the applicant or person to whom such 
license was granted shall be given notice and granted a hearing as provided in 
Chapter 150B of the North Carolina General Statutes. 

(b) Whenever the Department in its opinion determines that an emergency 
exists requiring immediate action to protect the public health and safety the 
Department may, without notice or hearing, issue an order reciting the 
existence of such emergency and requiring that such action be taken as is 
necessary to meet the emergency. Notwithstanding any provision of this 
Chapter, such order shall be effective immediately. Any person to whom such 
order is directed shall comply therewith immediately, and on application to the 
Department shall be afforded a hearing within 10 days. On the basis of such 
hearing, the emergency order shall be continued, modified, or revoked within 
30 days after such hearing, as the Department may deem appropriate under 
the evidence. 

(c) Any applicant or person to whom a license was granted who shall be 
aggrieved by any order of the Department or its duly authorized agent denying 
such application or suspending, revoking, or amending such license may 
appeal directly to the superior court as provided in Chapter 150B of the North 
Carolina General Statutes. (1975, c. 718, s. 1; 1987, c. 850, s. 10.) 


§ 104E-14. Impounding of materials. 


_ (a) Authorized representatives of the Department shall have the authority 
in the event of an emergency to impound or order the impounding of sources of 
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radiation in the possession of any person who is not equipped to observe or fails 
to observe the provisions of this Chapter or any rules or regulations promul- 
gated by the Commission. 

(b) The Department may release such sources of radiation to the owner 
thereof upon terms and conditions in accordance with the provisions of this 
Chapter and rules and regulations adopted hereunder or may bring an action 
in the appropriate superior court for an order condemning such sources of 
radiation and providing for the destruction or other disposition so as to protect 
the public health and safety. (1975, c. LOS. 1.) 


§ 104E-15. Transportation of radioactive materials. 


(a) The Radiation Protection Commission is authorized to adopt, promul- 
gate, amend, and repeal rules and regulations governing the transportation of 
radioactive materials in North Carolina, which, in the judgment of the 
Commission, shall promote the public health, safety, or welfare and protect the 
environment. 

(1) Such rules and regulations may include, but shall not be limited to, 
provisions for the use of signs designating radioactive material cargo; 
for the packing, marking, loading, and handling of radioactive mate- 
rials, and the precautions necessary to determine whether the mate- 
rial when offered is in proper condition for transport, and may include 
designation of routes in this State which are to be used for the 
transportation of radioactive materials. 

(2) Such rules and regulations shall not include the carrier vehicle or its 
equipment, the licensing of packages, nor shall they apply to the 
handling or transportation of radioactive material within the confines 
of a facility licensed by or owned by a federal agency. 

(3) The Commission is authorized to adopt by reference, in whole or in 
part, such federal rules and regulations governing the transportation 
of radioactive material which are established by the United States 
Nuclear Regulatory Commission, the United States Department of 
Transportation, or the United States Postal Service (or any federal 
agency which is a successor to any of the foregoing agencies), as such 
federal rules may be amended from time to time. 

(b) The Department is authorized to enter into agreements with the 
respective federal agencies designed to avoid duplication of effort and/or 
conflict in enforcement and inspection activities so that: 

(1) Rules and regulations adopted by the Commission pursuant to this 
section of this Chapter may be enforced, within their respective 
jurisdictions, by any authorized representatives of the Department of 
Environment and Natural Resources and the Department of Trans- 
portation, according to mutual understandings between such depart- 
ments of their respective responsibilities and authorities. 

(2) The Department, through any authorized representative, is autho- 
rized to inspect any records of persons engaged in the transportation 
of radioactive materials during the hours of business operation when 
such records reasonably relate to the method or contents of packing, 
marking, loading, handling, or shipping of radioactive materials 
within the State. 

(3) The Department, through any authorized representative, may enter 
upon and inspect the premises or vehicles of any person engaged in 
the transportation of radioactive materials during hours of business 
operation, with or without a warrant, for the purpose of determining 
compliance with the provisions of this Chapter and the rules and 
regulations promulgated by the Commission. 
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(c) Upon a determination by the Department that any provision of this 
section, or the rules and regulations promulgated by the Commission are being 
violated or that any practice in the transportation of radioactive materials 
constitutes a clear and imminent danger to the public health, property, or 
safety, it shall issue an order requiring correction as provided in G.S. 
104H-13(b). (1975, ¢: 716, s. 7; 69718, s: 1;1989,'c. 727, 81219@2). 19974443 
LTA TOG) 


§ 104E-16. Nonreverting Radiation Protection Fund. 


(a) There is hereby established under the control and direction of the 
Department a Nonreverting Radiation Protection Fund which shall be used to 
defray the expenses of any project or activity for: 

(1) Emergency response to and decontamination of radiation accidents as 
provided in G.S. 104E-9(a)(5), or 

(2) Perpetual maintenance and custody of radioactive materials as the 
Department may undertake. 

In addition to any moneys that shall be appropriated or otherwise made 
available to it, the Fund may be maintained by fees, charges, or other moneys 
paid to or recovered by or on behalf of the Department under the provisions of 
this Chapter, except for the clear proceeds of penalties. Any moneys paid to or 
recovered by or on behalf of the Department as fees, charges, or other 
payments authorized by this Chapter, except for the clear proceeds of penal- 
ties, shall be paid to the Radiation Protection Fund in an amount equal to the 
sum expended for the projects or activities in subdivisions (1) and (2) above. 

(b) Repealed by Session Laws 1987, c. 850, s. 11. (1975, c. 718, 8.1; 1981, c. 
(04NS ER2) 1OSiMcnGSobsnewerSo0)ss 11199822 toner ae 


§ 104E-17. Payments to State and local agencies. 


Upon completion of any project or activity stated in G.S. 104E-16(a)( 1), and 
from time to time during any project or activity stated in G.S. 104E-16(a)(2), 
each State and local agency that has participated by furnishing personnel, 
equipment or material shall deliver to the Department a record of the expenses 
incurred by the agency. The amount of incurred expenses shall be disbursed by 
the Secretary of Environment and Natural Resources to each such agency from 
the Radiation Protection Fund. Upon completion of any project or activity 
stated in G.S. 104E-16(a)(1), and from time to time during any project or 
activity stated in G.S. 104E-16(a)(2), the Secretary of Environment and 
Natural Resources shall prepare a statement of all expenses and costs of the 
project or activity expended by the State and shall make demand for payment 
upon the person having control over the radioactive materials or the release 
thereof which necessitated said project or activity. Any person having control 
over the radioactive materials or the release thereof and any other person 
causing or contributing to an incident necessitating any project or activity 
stated in G.S. 104E-16 shall be directly liable to the State for the necessary 
expenses incurred thereby and the State shall have a cause of action to recover 
from any or all such persons. If the person having control over the radioactive 
materials or the release thereof shall fail or refuse to pay the sum expended by 
the State, the Secretary of Environment and Natural Resources shall refer the 
matter to the Attorney General of North Carolina, who shall institute an action 
in the name of the State in the Superior Court of Wake County, or in his 
discretion, in the superior court of the county in which the project or activity 
was undertaken by the State, to recover such cost and expenses. 

In any action instituted by the Attorney General under this section, a 
verified and itemized statement of the expenses incurred by the State in any 
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project or activity stated in G.S. 104E-16 shall be filed with the complaint and 
shall constitute prima facie the amount due the State; and any judgment for 
the State thereon shall be for such amount in the absence of allegation and 
proof on the part of the defendant or defendants that the statement of expenses 
incurred by and the amount due the State is not correct because of an error in: 
(1) Calculating the amount due, or 
(2) Not properly crediting the account with any cash payment or pay- 
ments or other satisfaction which may have been made thereon. 
(1975, c. 718, s. 1; 1989, c. 727, s. 219(23); 1997-448, s. 11A.119(a).) 


§ 104E-18. Security for emergency response and perpet- 
ual maintenance costs. 


(a) No person shall use, manufacture, produce, transport, transfer, receive, 
acquire, Own, possess or dispose of radioactive material until that person shall 
have procured and filed with the Department such bond, insurance or other 
security as the Commission may by regulation require. Such bond, insurance 
or other security shall: 

(1) Run in favor of the Radiation Protection Fund in the amount of the 
estimated total cost as established by the Commission that may be 
incurred by the State in any project or activity stated in G.S. 104E-16, 


an 
(2) Have as indemnitor on such bond or insurance an insurance company 
licensed to do business in the State of North Carolina. 
(b) The Commission may from time to time: 
(1) Cause an audit to be made of any person that insures itself by means 
of other security as provided for in subsection (a) above; 
(2) Amend or modify the estimated total cost for security established 
pursuant to this section; and 
(3) Provide by regulation for the discontinuance of indemnification by one 
‘nsurer and the assumption thereof by another insurer, as the 
Commission deems necessary to carry out the provisions of this 
Chapter and rules and regulations adopted and promulgated hereun- 
der. 
(c) Repealed by Session Laws 9001-474, s. 4, effective November 29, 2001. 
(1975, c. 718, s. 1; 1981, c. 704, s. 12; 1987, c. 850, s. 12; 1987 (Reg. Sess., 1988), 
c, 1082, s. 11; 2001-474, s. 4.) 


§ 104E-19. Fees. 


(a) In order to meet the anticipated costs of administering the educational 
and training programs in GS. 104E-11(c), of enforcing and carrying out the 
inspection provisions 1n G.S. 104E-7(a)(7) and G.S. 104E-11(a), and of admin- 
istering the licensing program in G.S. 104E-10.3, the Department is autho- 
rized to charge and collect such reasonable fees as it may by rule establish. 

(b) Repealed by Session Laws 1987, c. 850, s. 18. (1975, c. Tl Ss al SLOG ITEC. 
f4ecnds; 1987,.c. 633, S. 9: c, 850, s. 13; 1987 (Reg. Sess., 1988), c. 993, s. 26; 
2001-414, S..5.) 


§ 104E-20. Prohibited uses and facilities. 


(a) It shall be unlawful for any person to use, manufacture, produce, 
transport, transfer, receive, acquire, own or possess any source of radiation 
unless licensed, registered or exempted by the Department in accordance with 
the provisions of this Chapter and the rules and regulations adopted and 


promulgated hereunder. 
(b) Shallow land burial 1s prohibited. (1975, c. 718, s. 1; 1987, c. 633, s. 10.) 
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§ 104E-21. Conflicting laws. 


(a) Ordinances, resolutions or regulations, now or hereafter in effect, of the 
governing body of a municipality or county or board of health relating to 
by-product, source and special nuclear materials shall not be superseded by 
this Chapter. Provided, that such ordinances or regulations are and continue to 
be consistent and compatible with the provisions of this Chapter, as amended, 
and rules and regulations promulgated by the Commission. 

(b) It is the intent of the General Assembly to prescribe a uniform system for 
the management of low-level radioactive waste and to place limitations upon 
the exercise by all units of local government in North Carolina of the power to 
regulate the management of low-level radioactive waste by special, local or 
private acts or resolutions as provided in G.S. 143B-285.10(b). (1975, c. (LS 3s: 
TOSI Ca104ys..255) 


Editor’s Note. — Section 143B-285.10, re- Session Laws 1993, c. 501, s. 1, effective July 
ferred to in subsection (b), was repealed by 23, 1993. 


§ 104E-22. Tort claims against persons rendering emer- 
gency assistance. 


Any and all tort claims against any person which arise while that person is 
rendering assistance during an emergency (i) at the request of any authorized 
representative of the State of North Carolina or (ii) pursuant to a mutual 
radiological assistance agreement as provided for in GS. 104E-11(b), shall 
constitute claims against this State; and the disposition thereof shall be 
governed by the provisions of Article 31 of Chapter 143 of the General Statutes. 
In any civil action brought against said person, the provisions of Article 31A of 
Chapter 143 of the General Statutes shall apply as if such person were an 
employee of this State. (1975, c. 718, s. 1.) 


§ 104E-23. Penalties; injunctive relief. 


(a) Any person who violates the provisions of G.S. 104E-15 or 104E-20, or 
who hinders, obstructs, or otherwise interferes with any authorized represen- 
tative of the Department in the discharge of his official duties in making 
inspections as provided in G.S. 104E-11, or in impounding materials as 
provided in G.S. 104E-14, shall be guilty of a Class 1 misdemeanor and, upon 
conviction thereof, shall be punished as provided by law. Any person who 
willfully violates the provisions of G.S. 104E-10.2 shall be guilty of a Class 1 
misdemeanor and, upon conviction, shall be punished as provided by law. 

(b) The Secretary may, either before or after the institution of any other 
action or proceedings authorized by law, institute a civil action in the superior 
court of the county in which the defendant in said action resides for injunctive 
relief to prevent a threatened or continued violation of any provision of this 
Chapter or any order or regulation issued pursuant to this Chapter. (1975, c. 
118 sol) 1979) ¢, 69475. 5; 19810 4806 2: 1993, c. 539, s. 685; 1994, Ex. Sess., 
c. 24, s. 14(c).) 


$ 104E-24. Administrative penalties. 


(a) The Department may impose an administrative penalty on any person: 
(1) Who fails to comply with this Chapter, any order issued hereunder, or 
any rules adopted pursuant to this Chapter; 
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(2) Who refuses to allow an authorized representative of the Radiation 
Protection Commission or the Department of Environment and Nat- 
ural Resources a right of entry as provided for in G.S. 104E-11 or 
impounding materials as provided for in G.S. 104E-14. 

(b) Each day of a continuing violation shall constitute a separate violation. 
Such penalty shall not exceed ten thousand dollars ($10,000) per day. In 
determining the amount of the penalty, the Department shall consider the 
degree and extent of the harm caused by the violation. Any person assessed a 
penalty shall be notified of the assessment by registered or certified mail, and 
the notice shall specify the reasons for the assessment. 

(c) Any person wishing to contest a penalty or order issued under this 
section shall be entitled to an administrative hearing and judicial review in 
accordance with the procedures outlined in Articles 3, 3A, and 4 of Chapter 
150B of the General Statutes. 

(d) The Secretary may bring a civil action in the superior court of the county 
in which such violation is alleged to have occurred to recover the amount of 
administrative penalty whenever a person: 

(1) Who has not requested an administrative hearing fails to pay the 
penalty within 60 days after being notified of such penalty, or 

(2) Who has requested an administrative hearing fails to pay the penalty 
within 60 days after service of a written copy of the decision as 
provided in G.S. 150B-36. 

(e) The clear proceeds of penalties imposed pursuant to this section shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
Tipteis 2 198) c704, s. 14, 1987, ¢.. 850, 5. 14) 1989, c. 727, s. 219(24); 
1997-443, s. 11A.119(a); 1998-215, s. 47(a).) 


Editor’s Note. — This section was amended new subsection has been renumbered as sub- 
by Session Laws 1998-215, s. 47(a) in the coded _ section (e) and existing subsections (c) and (d) 
bill drafting format provided by G.S. 120-20.1. have been set out in the form above at the 
The act added a new subsection (c), but failed to direction of the Revisor of Statutes. 
incorporate existing subsections (c) and (d). The 


§ 104E-25. Performance objectives, technical require- 
ments and design criteria applicable to low- 
level radioactive waste disposal facilities; en- 
gineered barriers. 


(a) As used in this section, the term “Part 61” means Title 10, Code of 
Federal Regulations Part 61 in effect on 1 January 1987. Unless a different 
meaning is required by definitions generally applicable to this Chapter or by 
the context, terms defined or used in Part 61 shall have the same meaning 1n 
this section as in Part 61. 

(b) The Commission shall adopt rules for low-level radioactive waste dis- 
posal facilities which incorporate and are consistent with the performance 
objectives and technical requirements set out in Subparts C and D of Part 61. 
In the event that Part 61 is amended, the Commission shall amend its rules at 
least to the extent necessary to maintain the State’s status as an agreement 
state. The Commission may adopt rules which exceed the requirements of 
applicable federal statutes and regulations. 

(c) Low-level radioactive waste disposal facilities shall incorporate engl- 
neered barriers for all waste classifications. The Commission shall specify 
minimum design criteria for engineered barriers. Different engineered barrier 
design criteria may be specified for different waste classifications. In the event 
that a single disposal unit is used for the disposal of wastes having more than 
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one waste classification, the engineered barrier employed shall be that 
specified for the highest waste classification in the disposal unit. 

(d) Engineered barriers shall be designed and constructed to complement 
and, where appropriate, improve the ability of the disposal facility to meet the 
performance objectives of this section. The site for a low-level radioactive waste 
disposal facility shall meet all hydrogeological and other criteria and stan- 
dards applicable to disposal site suitability as though engineered barriers were 
not required. Engineered barriers shall not substitute for a suitable site or 
compensate for any deficiency in a site. 

(e) Engineered barriers shall be designed and constructed of materials 
having physical and chemical properties so as to provide reasonable assurance 
that the barriers will maintain their functional integrity under all reasonably 
foreseeable conditions for at least the institutional control period. To the 
maximum extent possible, engineered barriers shall be chemically nonreactive 
with waste, waste containers and surrounding soil. Engineered barriers shall 
not detract from the ability of the disposal facility to meet the performance 
objectives adopted by the Commission under this Chapter. The Commission 
shall determine the appropriate design life of engineered barriers, which may 
exceed the institutional control period; however no reliance may be placed on 
engineered barriers beyond the end of the institutional control period. 

(f) Disposal units and the incorporated engineered barriers shall be de- 
signed and constructed to meet the following objectives: 

(1) Prevention of the migration of water into the disposal unit. 

(2) Prevention of the migration of waste or waste contaminated water out 
of the disposal unit. 

(3) Detection of water and other fluids in the disposal unit. 

(4) Temporary collection and retention of water and other liquids for a 
time sufficient to allow for their detection and removal or other 
remedial measures without contamination of groundwater or sur- 
rounding soil. 

(5) Facilitation of remedial measures without disturbing other disposal 
units. 

(6) Facilitation of recovery of waste, other than Class A waste, in the 

packing or container in which the waste was placed for disposal. 

(7) Reasonable assurance that waste will be isolated for at least the 
institutional control period. 

(8) Prevention of contact between waste and the surrounding earth, 
except for earth that may be used as fill within the disposal unit. 

(g) The term “container” means any portable device into which waste is 
placed for storage, transportation, treatment, disposal, or other handling and 
includes the first enclosure which encompasses the waste. All waste shall be 
packed in containers for disposal. The Commission shall adopt standards for 
the design and construction of containers for disposal which are consistent 
with applicable federal standards. Standards for containers may vary for 
different types and classifications of waste. The standards for disposal con- 
tainers may supplement or duplicate any of the requirements for engineered 
barriers set out in this section; however the requirements for engineered 
barriers are separate and cumulative, and engineered barriers and containers 
may not substitute for or replace one another. 

(h) Waste shall be converted into a form for disposal which is as chemically 
stable, nonreactive, and physically stable as can be reasonably achieved, as 
determined by the Commission, taking into consideration costs and available 
technology. All liquid waste shall be solidified prior to disposal. 

(1) In adopting rules specifying performance objectives, technical require- 
ments, and design criteria and standards for a low-level radioactive waste 
disposal facility, the Commission shall consider the possibility of unforeseen 
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differences between expected and actual performance of the tacilitya) lhe 
Commission shall consider best available technology and costs. 

(j) The Commission shall require that the bottom of a low-level radioactive 
waste disposal facility shall be at least seven feet above the seasonal high 
water table. The Commission shall require additional separation wherever 
necessary to adequately protect the public health and the environment. (1987, 
(mola ss. Ll.) 


§ 104E-26. Standards and criteria for licensing low-level 
radioactive waste facilities. 


Standards and criteria for licensing low-level radioactive waste facilities 
shall be developed by the Commission. Such standards and criteria shall be 
developed with public participation and shall be incorporated into rules 
adopted by the Commission for the licensing of such facilities. Standards and 
criteria shall be consistent with all applicable federal and State law, including 
statutes, regulations and rules; shall be developed and revised in light of the 
best available scientific data; and shall be based on consideration of at least the 
following factors: 

(1) Hydrological and geological factors, including flood plains, depth to 
water table, groundwater travel time, soil pH, soil cation exchange 
capacity, soil composition and permeability, cavernous bedrock, seis- 
mic activity, slope, mines, climate and earthquake faults; 

(2) Environmental and public health factors, including air quality, quality 
of surface and groundwater, and proximity to public water supply 
watersheds; 

(3) Natural and cultural resources, including wetlands, gamelands, en- 
dangered species habitats, proximity to parks, forests, wilderness 
areas, nature preserves, and historic sites; 

(4) Local land uses; 

(5) Transportation factors, including proximity to waste generators, route 
safety, and method of transportation, 

(6) Aesthetic factors, including the visibility, appearance, and noise level 
of the facility. (1987, c. 850, s. 15.) 


§ 104E-27. Volume reduction required. 


(a) The Commission shall develop and adopt rules that require generators of 
low-level radioactive waste to implement best management practices, includ- 
ing prevention, minimization, reduction, segregation, and hold-for-decay stor- 
age, as a condition of access to any low-level radioactive waste disposal facility 
located in this State. 

(b) Repealed by Session Laws 9001-474, s. 6, effective November 29, 2001. 

(c) The Department shall periodically review the State’s comprehensive 
low-level radioactive waste management system and make recommendations 
to the Governor, cognizant State agencies, and the General Assembly on ways 
to improve waste management; reduce the amount of waste generated; and 
minimize the amount of low-level radioactive waste that must be disposed of. 
(1987, c. 850, s. 15.1; 1993, c. 501, s. 5; 2001-474, s. 6.) 


§ 104E-28. Limited liability for volunteers in low-level 
radioactive waste abatement. 


Part 5 of Article 21A of Chapter 143 of the General Statutes shall apply to 
civil liability and penalties pursuant to this Chapter. (1987, c. 269, s. 4.) 
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§ 104E-29. Confidential information protected. 


(a) The following information received or prepared by the Department in the 
course of carrying out its duties and responsibilities under this Chapter is 
confidential information and shall not be subject to disclosure under G.S. 
132-6: 

(1) Information which the Secretary determines is entitled to confidential 
treatment pursuant to G.S. 132-1.2. If the Secretary determines that 
information received by the Department is not entitled to confidential 
treatment, the Secretary shall inform the person who provided the 
information of that determination at the time such determination is 
made. The Secretary may refuse to accept or may return any infor- 
mation that is claimed to be confidential that the Secretary deter- 
mines is not entitled to confidential treatment. 

(2) Information that is confidential under any provision of federal or state 
law. 

(3) Information compiled in anticipation of enforcement or criminal pro- 
ceedings, but only to the extent disclosure could reasonably be 
expected to interfere with the institution of such proceedings. 

(b) Confidential information may be disclosed to officers, employees, or 
authorized representatives of federal or state agencies if such disclosure is 
necessary to carry out a proper function of the Department or the requesting 
agency or when relevant in any proceeding under this Chapter. 

(c) Except as provided in subsection (b) of this section or as otherwise 
provided by law, any officer or employee of the State who knowingly discloses 
information designated as confidential under this section shall be guilty of a 
Class 1 misdemeanor and shall be removed from office or discharged from 
STA aces (1991.-c,, 745, s.. 1; 1993,.c. 5393s. 686;,1994 Hx asessece 4.4 
14(c).) 
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Chapter 104F. 


Southeast Interstate Low-Level Radioactive Waste 
Management Compact. 


Sec. 
104F-1 through 104F-5. [Repealed.| 


§§ 104F-1 through 104F-5: Repealed by Session Laws 1999-357, s. 2. 


Editor’s Note. — Session Laws 1987, c. 850, 
s. 26, had provided for withdrawal of North 
Carolina from the Compact unless every party 
state to the Southeast Interstate Low-Level 
Radioactive Waste Management Compact 
(Compact) had enacted legislation to amend the 
Compact Law in force in that state in substan- 
tially the manner set out in s. 25 of the act by 
December 31, 1988, and unless the Congress of 
the United States had amended the Low-Level 
Radioactive Waste Policy Amendments Act of 
1985, Pub. L. No. 99-240, 99 Stat. 1842 (1986), 
so as to consent to the amendments to the 
Compact required to be made by s. 26 on or 
before December 31, 1992. Section 26 of c. 850 
had also provided that the North Carolina 
Compact Commissioners would certify to the 
Governor, the President of the Senate, the 
Speaker of the House of Representatives, the 
Attorney General, and the Secretary of State 
that the requirements of the section had or had 
not been met, and that in the event that the 
party states to the Compact had not enacted 
legislation to amend the Compact as required 
by the section by December 31, 1988, Chapter 


104F of the General Statutes would be repealed 
as of that date, and in the event that the 
Congress had not amended the Low-Level Ra- 
dioactive Waste Policy Amendments Act so as to 
consent to the amendments required to be 
made by the section by December 31, 1992, 
Chapter 104F of the General Statutes would be 
repealed as of that date. 

On December 22, 1988, the North Carolina 
Compact Commissioners certified that every 
party state had amended its compact law in 
substantially the same form as required by 
Session Laws 1987, c. 850, ss. 25 and 26. 

On April 9, 1990, the North Carolina Com- 
pact Commissioners certified that the Congress 
of the United States had consented to the 
amendments in substantially the form required 
by North Carolina. 

Session Laws 1999-357, s. 1 provides: “In 
accordance with the provisions of G.S. 104F-1, 
Article VII, Section (g) of the General Statutes, 
North Carolina hereby withdraws from mem- 
bership as a party state in the Southeast Inter- 
state Low-Level Radioactive Waste Manage- 
ment Compact.” 
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Chapter 104G. 


North Carolina Low-Level Radioactive Waste 
Management Authority Act of 1987. 


Sec. 
104G-1 through 104G-23. [Repealed.] 


§§ 104G-1 through 104G-23: Repealed by Session Laws 1999-357, s. 4, 
effective July 1, 2000. 
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Chapter 105. 


Taxation. 


SUBCHAPTER I. LEVY OF TAXES. 


Sec. 
105-1. Title and purpose of Subchapter. 
105-1.1. Supremacy of State Constitution. 


Article 1. 
Inheritance Tax. 


105-2 through 105-32. [Repealed.] 
Article 1A. 


Estate Taxes. 


105-32.1. Definitions. 

105-32.2. Estate tax imposed in amount equal 
to federal state death tax credit. 

105-32.3. Liability for estate tax. 

105-32.4. Payment of estate tax. 

105-32.5. Making installment payments of tax 
due when federal estate tax is 
payable in installments. 

105-32.6. Estate tax is a lien on real property 
in the estate. 

105-32.7. Generation-skipping transfer tax. 

105-32.8. Federal determination that changes 
the amount of tax payable to the 
State. 


Article 2. 


Privilege Taxes. 


105-33. Taxes under this Article. 

105-33.1. Definitions. 

105-34 through 105-37. [Repealed.| 

105-37.1. Dances, athletic events, shows, exhi- 
bitions, and other entertainments. 

105-37.2, 105-38. [Repealed.] 

105-38.1. Motion picture shows. 

105-39. [Repealed.| 

105-40. Amusements — Certain exhibitions, 
performances, and entertain- 
ments exempt from tax. 

105-41. Attorneys-at-law and other profession- 
als. 

105-41.1 through 105-82. [Repealed.] 

105-83. Installment paper dealers. 

105-84 through 105-87. [Repealed.] 

105-88. Loan agencies. 

105-89 through 105-102.2. [Repealed.] 

105-102.3. Banks. 

105-102.4, 105-102.5. [Repealed.| 

105-102.6. Publishers of newsprint publica- 
tions. 

105-103. Unlawful to operate without license. 

105-104. Manner of obtaining license from Sec- 
retary of Revenue. 

105-105. Persons, firms, and corporations en- 


Sec. 
gaged in more than one business 
to pay tax on each. 
105-106. Effect of change in name of firm. 
105-107. [Repealed.] 
105-108. Property used in a licensed business 
not exempt from taxation. 
105-109. Obtaining license and paying tax. 
105-109.1 through 105-113. [Repealed.| 
105-113.1. [Deleted.] 


Article 2A. 


Tobacco Products Tax. 
Part 1. General Provisions. 


105=113.2> Shortetitle: 

105-113.3. Scope of tax; administration. 

105-113.4. Definitions. 

105-113.4A. Licenses. 

105-113.4B. Reasons why the Secretary can 
cancel a license. 

105-113.4C. Enforcement of Master Settle- 
ment Agreement Provisions. 


Part 2. Cigarette Tax. 


105-113.5. (Effective until July 1, 2006) Tax on 
cigarettes. 

105-113.5. (Effective July 1, 2006) Tax on cig- 
arettes. 

105-113.6. Use tax levied. 

105-113.7. Tax with respect to inventory on 
effective date of tax increase. 

105-113.8. Federal Constitution and statutes. 

105-113.9. Out-of-state shipments. 

105-113.10. Manufacturers shipping to distrib- 

utors exempt. 

Licenses required. 

Distributor must obtain license. 

Secretary may investigate appli- 

cant for distributor’s license and 

require a bond. 

105-113.14 through 105-113.16. [Repealed.] 

105-113:17. Identification of dispensers. 

105-113.18. Payment of tax; reports. 

105-113.19, 105-113.20. [Repealed.] 

105-113.21. Discount; refund. 

105-113.22, 105-113.23. [Repealed.] 

105-113.24. Out-of-State distributors to regis- 
ter and remit tax. 

105-113.25. [Repealed.] 

105-113.26. Records to be kept. 

105-113.27. Non-tax-paid cigarettes. 

105-113.28. [Repealed.] 

105-113.29. Unlicensed place of business. 

105-113.30. Records and reports. 

105-113.31. Possession and transportation of 
non-tax-paid cigarettes; seizure 


105-113.11. 
105-113.12. 
105-113.13. 
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105-113.32. 


105-113.33. 
105-113.34. 
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and confiscation of vehicle or ves- 
sel. 

Non-tax-paid cigarettes subject to 
confiscation. 

Criminal penalties. 

[Repealed.] 


Part 3. Tax on Other Tobacco Products. 


105-113.35. 


105-113.36. 


105-113.37. 
105-113.38. 


Tax on tobacco products other than 
cigarettes. 

Wholesale dealer and retail dealer 
must obtain license. 

Payment of tax. 

Bond. 


Sec. 


105-113.85. 
105-113.86. 
105-113.87. 


105-113.88. 
105-113.89. 


dent winery, nonresident vendor, 
or wine shipper permittee. 
Discount. 

Bonds. 

Refund for excise tax paid on sac- 
ramental wine. 

Record-keeping requirements. 
Other applicable administrative 
provisions. 


105-113.90 through 105-113.104. [Repealed.] 


Article 2D. 


Unauthorized Substances Taxes. 


105-113.39. Discount; refund. 
105-113.40. Records of sales, inventories, and 
purchases to be kept. 


Article 2B. 
Soft Drink Tax. 


105-113.41 through 105-113.67. [Repealed.] 
Article 2C. 


Alcoholic Beverage License And Excise 
Taxes. 


Part 1. General Provisions. 


105-113.68. Definitions; scope. 

105-113.69. License tax; effect of license. 

105-113.70. Issuance, duration, transfer of li- 
cense. 

105-113.71. Local government may refuse to 
issue license. 

105-113.72. [Repealed.] 

105-113.73. Misdemeanor. 


Part 2. State Licenses. 
105-113.74 through 105-113.76. [Repealed.] 
Part 3. Local Licenses. 


105-113.77. City beer and wine retail licenses. 

105-113.78. County beer and wine retail li- 
censes. 

105-113.79. City wholesaler license. 


Part 4. Excise Taxes, Distribution of Tax 
Revenue. 


105-113.80. Excise taxes on beer, wine, and 
liquor. 

105-113.81. Exemptions. 

105-113.81A. Distribution of part of wine taxes 
attributable to North Carolina 
wine. 

105-113.82. Distribution of part of beer and 
wine taxes. 


Part 5. Administration. 


105-113.83. Payment of excise taxes. 
105-113.84. Report of resident brewery, resi- 


105-113.105. Purpose. 

105-113.106. Definitions. 

105-113.107. Excise tax on unauthorized sub- 
stances. 

105-113.107A. Exemptions. 

105-113.108. Reports; revenue stamps. 

105-113.109. When tax payable. 

105-113.110. [Repealed.] 

105-113.110A. Administration. 

105-113.111. Assessments. 

105-113.112. Confidentiality of information. 

105-113.113. Use of tax proceeds. 


Article 3. 


Franchise Tax. 


105-114. Nature of taxes; definitions. 
105-114.1. Limited lability companies. 
105-115. [Repealed.] 

105-116. Franchise or privilege tax on electric 
power, water, and sewerage com- 
panies. 

105-116.1. Distribution of gross receipts taxes 
to cities. 

105-117 through 105-120.1. [Repealed.] 

105-120.2. Franchise or privilege tax on hold- 
ing companies. 

105-121. [Repealed.] 

105-121.1. Mutual burial associations. 

105-122. Franchise or privilege tax on domes- 
tic and foreign corporations. 

105-123, 105-124. [Repealed.] 

105-125. Exempt corporations. 

105-126. [Repealed.] 

105-127. When franchise or privilege taxes 
payable. 

105-128. Power of attorney. 

105-129. Extension of time for filing returns. 

105-129.1. [Repealed.] 


Article 3A. 


Tax Incentives for New and Expanding 
Businesses 


[See note for repeal of this Article.] 


105-129.2. (See note for repeal) Definitions. 
105-129.2A. Sunset; studies. 


530 


CH: 105, TAXATION 


Sec. 

105-129.3. (See note for repeal) Enterprise tier 
designation. 

105-129.3A. (See note for repeal) Development 
zone designation. 


105-129.4. (See note for repeal) Eligibility; for- 
feiture. 

105-129.5. (See note for repeal) Tax election; 
cap; carryforwards; limitations. 

105-129.6. (See note for repeal) Fees and re- 
ports. 

105-129.7. (See note for repeal) Substantia- 
tion. 

105-129.8. (See note for repeal) Credit for cre- 
ating jobs. 

105-129.9. (See note for repeal) Credit for in- 
vesting in machinery and equip- 
ment. 

105-129.9A. (See note for repeal) Technology 


commercialization credit. 

105-129.10. (Repealed effective for taxable 
years beginning on or after Janu- 
ary 1, 2008) Credit for research 
and development. 

105-129.11. (See note for repeal) Credit for 
worker training. 

105-129.12. (See note for repeal) Credit for 
investing in central office or air- 
craft facility property. 

105-129.12A. (See note for repeal) Credit for 
substantial investment in other 
property. 

105-129.13. (See note for repeal) Credit for 
development zone projects. 

105-129.14. [Reserved.] 


Article 3B. 
Business And Energy Tax Credits. 


105-129.15. Definitions. 

105-129.15A, 105-129.16. [Repealed.| 

105-129.16A. Credit for investing in renewable 
energy property. 

105-129.16B. [Recodified.] 

105-129.16C. (Repealed for taxable years be- 
ginning on or after January 1, 
2006) Credit for investing in dry- 
cleaning equipment that does not 
use a hazardous substance. 

105-129.16D. Credit for constructing renew- 
able fuel facilities. 


105-129.17. 
105-129.18. 
105-129.19. 
7105-12919. 


Tax election; cap. 

Substantiation. 

Reports. 

(Effective January 1, 2007) Re- 
ports. 


105-129.20 through 105-129.24. [Reserved.|] 


Article 3C. 


Tax Incentives For Recycling Facilities. 


105-129.25. 
105-129.26. 


Definitions. 
Qualification; forfeiture. 


Sec. 
1052129727. 


105-129.28. 


Credit for investing in large or 
major recycling facility. 

(Repealed effective January 1, 
2008. See note) Credit for rein- 
vestment. 


105-129.29 through 105-129.34. [Reserved.] 
105-129.36A. Rules; fees. 


Article 3D. 


Historic Rehabilitation Tax Credits. 


105-129.35. 


105-129.36. 


105-129.37. 


105-129.38. 


105-129.39. 


Credit for rehabilitating income- 
producing historic structure. 
Credit for rehabilitating 
nonincome-producing historic 
structure. 

Tax credited; credit limitations. 
(Effective January 1, 2007) Re- 
ports. 

[Reserved. | 


Article 3E. 


Low-Income Housing Tax Credits. 


105-129.40. 


105-129.41. 


105-129.42. 


105-129.43. 


105-129.44. 


105-129.44. 


105-129.45. 


(See Editor’s note for repeal) Scope 
and definitions. 

(See note for repeal) Credit for 
low-income housing awarded a 
federal credit allocation before 
January 1, 2003. 

(See note for repeal) Credit for 
low-income housing awarded a 
federal credit allocation on or af- 
ter January 1, 2003. 

(See note for repeal) Substantia- 
tion. 

(Effective until January 1, 2007) 
(See note for repeal) Report. 
(Effective January 1, 2007) (See 
note for repeal.) Report. 

Sunset. 


105-129.46 through 105-129.49. [Reserved.] 


Article 3F. 


Research and Development. 


105-129.50. 
105-129.51. 
105-129.52. 
105-129.53. 
105-129.54. 
105-129.54. 


105-129.55. 


(See note for effective date and 
repeal) Definitions. 

(See notes) Administration; sun- 
set. 

(See notes) Tax election; cap. 

(See notes) Substantiation. 
(Effective until January 1, 2007) 
(See notes) Reports. 

(Effective January 1, 2007) (See 
notes) Reports. 

(See notes) Credit for North Caro- 
lina research and development. 


105-129.56 through 105-129.59. [Reserved.] 
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Article 3G. 


Tax Incentives for Major Computer 
Manufacturing Facilities. 


Sec. 


105-129.60. 
105-129.61. 
105-129.62. 
105-129.63. 
105-129.64. 


105-129.65. 


105-129.66. 


Legislative findings. 

Definitions. 

Eligibility. 

Determination by the Secretary of 
Commerce. 

Credit for major computer manu- 
facturing facilities. 


Allocation; cap; makeup; and 
carryforward. 
105-129.65A. (Effective January 1, 2007) Re- 
ports. 
Sunset. 
Article 4. 


Income Tax. 


Part 1. Corporation Income Tax. 


105-130. Short title. 

105-130.1. Purpose. 

105-130.2. Definitions. 

105-130.3. Corporations. 

105-130.3A. [Expired.] 

105-130.4. Allocation and apportionment of in- 


come for corporations. 


105-130.5. Adjustments to federal taxable in- 


come in determining State net in- 
come. 


105-130.6. Subsidiary and affiliated corpora- 


tions. 


105-130.6A. Adjustment for expenses related 


to dividends. 


105-130.7. [Repealed.] 

105-130.7A. Royalty income reporting option. 
105-130.8. Net economic loss. 

105-130.9. Contributions. 


105-130.10. 


Amortization of air-cleaning de- 
vices, waste treatment facilities 
and recycling facilities. 


105-130.10A. Amortization of equipment man- 


105-130.11. 


105-130.12. 


105-130.13. 
105-130.14. 


105-130.15. 
105-130.16. 
105-130.17. 
105-130.18. 


105-130.19. 
105-130.20. 
105-130.21. 
105-130.22. 


dated by OSHA. 

Conditional and other exemptions. 
Regulated investment companies 
and real estate investment trusts. 
[Repealed.] 

Corporations filing consolidated 
returns for federal income tax pur- 
poses. 

Basis of return of net income. 
Returns. 

Time and place of filing returns. 
Failure to file returns; supplemen- 
tary returns. 

When tax must be paid. 

Federal corrections. 

Information at the source. 

Tax credit for construction of 


Sec. 


105-130.23, 
105-130.25. 


105-130.26. 
105-130.27. 


dwelling units for handicapped 
persons. 

105-130.24. [Repealed.] 

Credit against corporate income 
tax for construction of 
cogenerating power plants. 
[Repealed.| 

[Expired.] 


105-130.27A. [Repealed.] 


105-130.28. 


(Repealed effective for costs in- 
curred during taxable years begin- 
ning on or after January 1, 2006) 
Credit against corporate income 
tax for construction of a renewable 
energy equipment facility. 


105-130.29 through 105-130.33. [Repealed.] 


105-130.34. 


105-130.35. 
105-130.36. 


105-130.37. 
105-130.38. 
105-130.39. 


105-130.40. 
105-130.41. 


105-130.42. 
105-130.43. 


105-130.44. 


105-130.45. 


105-130.45. 


105-130.46. 


105-130.47. 


Credit for certain real property 
donations. 

[Recodified.] 

Credit for conservation tillage 
equipment. 

Credit for gleaned crop. 
[Repealed.] 

Credit for certain telephone sub- 
scriber line charges. 

[Recodified.] 

(Effective for taxable years ending 
before January 1, 2009) Credit for 
North Carolina State Ports Au- 
thority wharfage, handling, and 
throughput charges. 

[Recodified.] 

Credit for savings and loan super- 
visory fees. 

Credit for construction of poultry 
composting facility. 

(Effective for cigarettes exported 
before January 1, 2005 and re- 
pealed effective January 1, 2018) 
Credit for manufacturing ciga- 
rettes for exportation. 

(Effective for cigarettes exported 
on or after January 1, 2005 and 
repealed effective January l, 
2018) Credit for manufacturing 
cigarettes for exportation. 

(This section has a delayed effec- 
tive date and an expiration date — 
see notes) Credit for manufactur- 
ing cigarettes for exportation 
while increasing employment and 
utilizing State Ports. 

Credit for qualifying expenses of a 
production company. 


Part 1A. S Corporation Income Tax. 


105-131. Title; definitions; interpretation. 
105-131.1. Taxation of an S Corporation and 


its shareholders. 


105-131.2. Adjustment and characterization of 
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105-131.3. Basis and adjustments. 

105-131.4. Carryforwards; carrybacks; 
limitation. 

105-131.5. Part-year resident shareholder. 

105-131.6. Distributions. 

105-131.7. Returns; shareholder agreements; 
mandatory withholding. 

105-131.8. Tax credits. 

105-132. [Reserved.| 


loss 


Part 2. Individual Income Tax. 


105-133. Short title. 

105-134. Purpose. 

105-134.1. Definitions. 

105-134.2. Individual income tax imposed. 

105-134.3. Year of assessment. 

105-134.4. Taxable year. 

105-134.5. North Carolina taxable income de- 
fined. 

105-134.6. Adjustments to taxable income. 

105-134.7. Transitional adjustments. 

105-134.8. Inventory. 

105-135 through 105-150. [Repealed.| 

105-151. Tax credits for income taxes paid to 
other states by individuals. 

105-151.1. Credit for construction of dwelling 
units for handicapped persons. 

105-151.2 through 105-151.5. [Repealed.] 

10521516)" [Expired.| 

105-151.6A through 105-151.10. [Repealed.| 

105-151.11. Credit for child care and certain 
employment-related expenses. 

105-151.12. Credit for certain real property 
donations. 

105-151.13. Credit for conservation tillage 
equipment. 

105-151.14. Credit for gleaned crop. 

105-151.15, 105-151.16. [Repealed.] 

105-151.17. [Recodified.] 

105-151.18. Credit for the disabled. 

105-151.19. [Repealed.] 

105-151.20. Credit or partial refund for tax 
paid on certain federal retirement 
benefits. 

105-151.21. Credit for property taxes paid on 
farm machinery. 

105-151.22. (Effective for taxable years ending 
before January 1, 2009) Credit for 
North Carolina State Ports Au- 
thority wharfage, handling, and 
throughput charges. 

105-151.23. [Recodified.] 

105-151.24. (Effective for taxable years begin- 
ning before January 1, 2004) 
Credit for children. 

105-151.24. (Effective for taxable years begin- 
ning on or after January 1, 2004) 
Credit for children. 

105-151.25. Credit for construction of a poultry 
composting facility. 


Sec. 

105-151.26. Credit for charitable contributions 
by nonitemizers. 

105-151.27. [Repealed.] 

105-151.28. (Effective until taxable years be- 
ginning on or after January l, 
2004) Credit for premiums paid on 
long-term care insurance. 

105-151.29. Credit for qualifying expenses of a 
production company. 

105-152. Income tax returns. 

105-152.1, 105-153. [Repealed.] 

105-154. Information at the source returns. 
105-155. Time and place of filing returns; ex- 
tensions; affirmation. 

105-156. Failure to file returns; supplemen- 
tary returns. 

105-156.1. [Repealed.] 

105-157. When tax must be paid. 

105-158. Taxation of certain armed forces per- 
sonnel and other individuals upon 
death. 

105-159. Federal corrections. 

105-159.1. Designation of tax by individual to 
political party. 

105-159.2. Designation of tax to North Caro- 
lina Public Campaign Fund. 


Part 3. Income Tax—HEstates, 
Trusts, and Beneficiaries. 


105-160. Short title. 

105-160.1. Definitions. 

105-160.2. Imposition of tax. 

105-160.3. Tax credits. 

105-160.4. Tax credits for income taxes paid to 
other states by estates and trusts. 

105-160.5. Returns. 

105-160.6. Time and place of filing returns. 

105-160.7. When tax must be paid. 

105-160.8. Federal corrections. 

105-161 through 105-163. [Repealed.] 


Part 4. Income Tax Credits for Property 
Taxes. 


105-163.01 through 105-163.06. [Repealed.] 
105-163.07. [Recodified.] 
105-163.08, 105-163.09. [Repealed.] 


Part 5. Tax Credits for Qual- 
ified Business Investments. 


105-163.010. Definitions. 

105-163.011. Tax credits allowed. 

105-163.012. (Repealed effective for invest- 
ments made on or after January 1, 
2008. See Editor’s note) Limit; 
carry-over; ceiling; reduction in 
basis. 

105-163.013. Registration. 

105-163.014. Forfeiture of credit. 

105-163.015. Sunset. 
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Article 4A. 


Withholding; Estimated Income Tax for 
Individuals. 


Sec. 

105-163.1. Definitions. 

105-163.1A. Ordained or licensed clergyman 
may elect to be considered an em- 
ployee. 

105-163.2. Employers must withhold taxes. 

105-163.2A. Pension payers must withhold 
taxes. 

105-163.2B. North Carolina State Lottery 
Commission must withhold taxes. 

105-163.3. Certain payers must withhold 
taxes. 

105-163.4. Withholding does not create nexus. 

105-163.5. Employee exemptions allowable; 
certificates. 

105-163.6. When employer must file returns 
and pay withheld taxes. 

105-163.6A. Federal corrections. 

105-163.7. Statement to employees; informa- 
tion to Secretary. 

105-163.8. Liability of withholding agents. 

105-163.9. Refund of overpayment to withhold- 
ing agent. 

105-163.10. Withheld amounts credited to tax- 
payer for calendar year. 

105-163.11 through 105-163.14. [Repealed.] 

105-163.15. Failure by individual to pay esti- 
mated income tax; interest. 

105-163.16. Overpayment refunded. 

105-163.17 through 105-163.21. [Repealed.] 

105-163.22. Reciprocity. 

105-163.23. Withholding from federal employ- 
ees. 

105-163.24. Construction of Article. 


Article 4B. 


Filing of Declarations of Estimated 
Income Tax and Installment Payments of 
Estimated Income Tax by Corporations. 


105-163.25 through 105-163.37. [Recodified.] 
Article 4C. 


Filing of Declarations of Estimated 
Income Tax and Installment Payments of 
Estimated Income Tax by Corporations. 


105-163.38. Definitions. 

105-163.39. Declarations of estimated income 
tax required. 

105-163.40. Time for submitting declaration; 
time and method for paying esti- 
mated tax; form of payment. 

105-163.41. Underpayment. 

105-163.42. [Repealed.] 

105-163.43. Overpayment refunded. 

105-163.44. [Repealed.] 


Article 5. 


Sales and Use Tax. 


Sec. 
105-164. [Repealed.] 


Part 1. Title, Purpose and Definitions. 


105-164.1. Short title. 
105-164.2. Purpose. 
105-164.3. Definitions. 


Part 2. Taxes Levied. 


105-164.4. Tax imposed on retailers. 

105-164.4A. [Repealed.] 

105-164.4B. Sourcing principles. 

105-164.4C. Tax on telecommunications. 

105-164.5, 105-164.5A. [Repealed.] 

105-164.6. Complementary use tax. 

105-164.6A. Voluntary collection of use tax by 
sellers. 

105-164.7. Sales tax part of purchase price. 

105-164.8. Retailer’s obligation to collect tax; 
mail order sales subject to tax. 

105-164.9. Advertisement to absorb tax unlaw- 
ful. 

105-164.10. Retail bracket system. 

105-164.11. Excessive and erroneous collec- 
tions. 

105-164.12. [Repealed.] 

105-164.12A. Electric golf cart and battery 
charger considered a single arti- 
cle. 

105-164.12B. Bundled transactions. 


Part 3. Exemptions and Exclusions. 


105-164.13. Retail sales and use tax. 

105-164.13A. Service charges on food, bever- 
ages, or meals. 

105-164.13B. Food exempt from tax. 

105-164.13C. Sales and use tax holiday. 

105-164.14. Certain refunds authorized. 


Part 4. Reporting and Payment. 


105-164.15. Secretary shall provide forms. 

105-164.15A. Effective date of rate changes for 
services. 

105-164.16. Returns and payment of taxes. 

105-164.17, 105-164.18. [Repealed.] 

105-164.19. Extension of time for making re- 
turns and payment. 

105-164.20. Cash or accrual basis of reporting. 

105-164.21. [Repealed.] 

105-164.21A. Deduction for municipalities 
that sell electric power. 

105-164.21B. Credit for local cable television 
franchise taxes. 


Part 5. Records Required to Be Kept. 


105-164.22. Retailer must keep records. 
105-164.23. Consumer must keep records. 
105-164.24. Separate accounting required. 
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105-164.25. Wholesale merchant must keep 
records. 

105-164.26. Presumption that sales are tax- 
able. 

105-164.27. [Repealed.] 


105-164.27A. Direct pay permit. 

105-164.28. Certificate of resale. 

105-164.28A. Other exemption certificates. 

105-164.29. Application for certificate of regis- 
tration by wholesale merchants 
and retailers. 

105-164.29A. State government 
process. 


exemption 


Part 6. Examination of Records. 


105-164.30. Secretary or agent may examine 
books, etc. 

105-164.31. Complete records must be kept for 
three years. 

105-164.32. Incorrect returns; estimate. 


Part 7. Failure to Make Returns; 
Overpayments. 


105-164.33, 105-164.34. [Repealed.] 
105-164.35. Excessive payments; recomputing 
vax: 

[Repealed.] 

Bankruptcy, receivership, etc. 
105-164.38. Tax is a lien. 

105-164.39. Attachment. 

105-164.40. Jeopardy assessment. 

105-164.41. Excess payments; refunds. 
105-164.42. [Repealed.] 


105-164.36. 
105-164.37. 


Part 7A. Uniform Sales and Use Tax 
Administration Act. 


105-164.42A. Short title. 

105-164.42B. Definitions. 

105-164.42C. Authority to enter Agreement. 

105-164.42D. Relationship to North Carolina 
law. 

105-164.42E. Agreement requirements. 

105-164.42F. Cooperating sovereigns. 

105-164.42G. Effect of Agreement. 

105-164.42H. Certification of certified auto- 
mated system and effect of certifi- 
cation. 

105-164.421. Contract with certified service 
provider and effect of contract. 

105-164.42J. Performance standard for 
multistate seller. 

105-164.42K. Registration and effect of regis- 
tration. 

105-164.42L. Databases on taxing jurisdic- 
tions. 


Part 8. Administration and Enforcement. 


105-164.43. Secretary to make regulations. 
105-164.43A. (Recodified effective August 8, 
2001 — See note) Certification of 


Sec. 
tax collector software and tax col- 
lector. 

105-164.43B. (Recodified effective August 8, 
2001 — See note) Contract with 
Certified Sales Tax Collector. 

105-164.43C. [Repealed.] 

105-164.44. Penalty and remedies of Article 9 
applicable. 

105-164.44A. [Repealed.] 

105-164.44B. Transfer to Wildlife Resources 
Fund of taxes on hunting and fish- 
ing supplies and equipment. 

105-164.44C. [Repealed.] 

105-164.44D. Reimbursement for sales tax ex- 
emption for purchases by the De- 
partment of Transportation. 

105-164.44E. (Effective April 1, 2003, until 
June 30, 2010) Transfer to the 
Dry-Cleaning Solvent Cleanup 
Fund. 

105-164.44F. Distribution of part of telecom- 
munications taxes to cities. 

105-164.44G. Distribution of part of tax on 
modular homes. 

105-164.44H. (Effective July 1, 2006) Transfer 
to State Public School Fund. 


Division IX. Local Option Sales and Use 
Taxes. 


105-164.45 through 105-187. [Repealed.| 


Article 5A. 
North Carolina Highway Use Tax. 


105-187.1. Definitions. 

105-187.2. Highway use tax imposed. 

105-187.3. Rate of tax. 

105-187.4. Payment of tax. 

105-187.5. Alternate tax for those who rent or 
lease motor vehicles. 

105-187.6. Exemptions from highway use tax. 

105-187.7. Credits. 

105-187.8. Refund for return of purchased mo- 
tor vehicle. 

105-187.9. Disposition of tax proceeds. 

105-187.10. Penalties and remedies. 

105-187.11. Transition from sales tax to high- 
way use tax for lessors and rent- 
ers of motor vehicles. 

105-187.12 through 105-187.14. [Reserved.] 


Article 5B. 
Scrap Tire Disposal Tax. 


Definitions. 

Tax imposed. 
Administration. 
Exemptions. 

Use of tax proceeds. 


105-187.15. 
105-187.16. 
105-187.17. 
105-187.18. 
105-137.19- 
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Article 5C. 
White Goods Disposal Tax. 


Sec. 

105-187.20. Definitions. 

105-187.21. Tax imposed. 

105-187.22. Administration. 

105-187.23. Exemptions and refunds. 
105-187.24. Use of tax proceeds. 
105-187.25 through 105-187.29. [Reserved.] 


Article 5D. 
Dry-Cleaning Solvent Tax 


[Repealed effective January 1, 2010]. 


105-187.30. (Repealed effective January 1, 
2010) Definitions. 

(Repealed effective January 1, 
2010) Tax imposed. 

(Repealed effective January 1, 
2010) Administration. 

(Repealed effective January 1, 
2010) Exemptions and refunds. 
(Repealed effective January 1, 
2010) Use of tax proceeds. 
105-187.35 through 105-187.39. 


Article 5E. 
Piped Natural Gas Tax. 


105-187.40. 
105-187.41. 


105-187.31. 
105-187.32. 
105-187.33. 


105-187.34. 


Definitions. 
Tax imposed on piped natural gas. 


105-187.42. 
105-187.43. 
105-187.44. 


Liability for the tax. 
Payment of the tax. 
Distribution of part of tax pro- 


ceeds to cities. 

Information exchange and infor- 
mation returns. 

105-187.46. Records and audits. 

105-187.47 through 105-187.49. [Reserved.] 


Article 5F. 


Manufacturing Fuel and Certain 
Machinery and Equipment. 


105-187.50. Definitions. 
105-187.51. Tax imposed on mill machinery. 
105-187.51A. Tax imposed on manufacturing 


105-187.45. 


fuel. 

105-187.51B. Tax imposed on recycling equip- 
ment. 

105-187.52. Administration. 


Article 6. 
Gift Taxes. 


105-188. Gift taxes; classification of beneficia- 
ries; exemptions; rates of tax. 

105-188.1. Powers of appointment. 

105-189. Transfer for less than adequate and 
full consideration. 

105-190. Gifts made in property. 

105-191. [Repealed.] 


Sec. 

105-192. [Repealed.] 

105-193. Lien for tax; collection of tax. 

105-194. Death of donor within three years; 
time of assessment. 

105-195. Tax to be assessed upon actual value 
of property; manner of determin- 
ing value of annuities, life estates 
and interests less than absolute 
interest. 

105-196. [Repealed.] 


105-197. When return required; due date of 
tax and return. 
105-197.1. Federal corrections. 


Article 7. 


Schedule H. Intangible Personal 
Property. 


105-198 through 105-213. [Repealed.] 
105-213.1. [Recodified.] 
105-214 through 105-217. [Repealed.] 


Article 8. 
Schedule I. Compensating Use Tax. 
105-218 through 105-228. [Repealed.] 


Article 8A. 


Gross Earnings Taxes On Freight Line 
Companies in Lieu of Ad Valorem Taxes. 


105-228.1. Defining taxes levied and assessed 
in this Article. 

105-228.2. Tax upon freight car line compa- 
nies. 


Article 8B. 
Taxes Upon Insurance Companies. 


105-228.3. Definitions. 

105-228.4. [Recodified.] 

105-228.5. Taxes measured by gross premi- 
ums. 

105-228.5A. Credit against gross premium tax 
for assessments paid to the Insur- 
ance Guaranty Association and 
the Life and Health Insurance 
Guaranty Association. 

105-228.6. Taxes in case of withdrawal from 
State. 

105-228.7. [Repealed.] 

105-228.8. Retaliatory premium taxes. 

105-228.9. Commissioner of Insurance to ad- 
minister portions of Article. 

105-228.10. No additional local taxes. 


Article 8C. 
Schedule I-C. Excise Tax on Banks. 


105-228.11 through 105-228.20. [Repealed.] 
105-228.21. [Omitted.] 
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Article 8D. 


Taxation of Savings and Loan 
Associations. 


Sec. 

105-228.22 through 105-228.24. [Repealed.] 
105-228.24A. [Recodified.] 

105-228.25 through 105-228.27. [Repealed.] 


Article 8E. 
Excise Stamp Tax on Conveyances. 


105-228.28. 
105-228.29. 
105-228.30. 


Scope. 

Exemptions. 

Imposition of excise tax; distribu- 
tion of proceeds. 

[Repealed.] 

Instrument must be marked to re- 
flect tax paid. 

Taxes recoverable by action. 
[Repealed.] 

Administrative provisions. 


105-228.31. 
105-228.32. 


105-228.33. 
105-228.34. 
105-228.35. 
105-228.36. [Repealed.] 

105-228.37. Refund of overpayment of tax. 
105-228.38 through 105-228.89. [Reserved.] 


Article 9. 


General Administration; Penalties and 
Remedies. 


105-228.90. Scope and definitions. 

105-229. [Repealed.] 

105-230. Charter suspended for failure to re- 
port. 

[Recodified.] 

Rights restored; receivership and liq- 
uidation. 

Officers, agents, and employees; fail- 
ing to comply with tax law a mis- 
demeanor. 

Aiding and/or abetting officers, 
agents, or employees in violation 
of this Subchapter a _ misde- 
meanor. 

105-235. Every day’s failure a separate offense. 

105-236. Penalties. 

105-236.1. Enforcement of revenue laws by 

revenue law enforcement agents. 

105-237. Waiver of penalties; installment pay- 

ments. 

105-237.1. Compromise of liability. 

105-238. Tax a debt. 

105-239. Action for recovery of taxes. 

105-239.1. Transferee liability. 

105-240. Tax upon settlement of fiduciary’s ac- 

count. 

105-240.1. Agreements with respect to domi- 

cile. 

105-241. Where and how taxes payable; tax 

period; liens. 

105-241.1. Additional taxes; assessment proce- 

dure. 

105-241.2. Administrative review. 


105-231. 
105-232. 


105-233. 


105-234. 


Sec. 

105-241.3. Appeal without payment of tax 
from Tax Review Board decision. 

105-241.4. Action to recover tax paid. 

105-241.5. Appeal of certain jeopardy actions. 

105-242. Warrants for collection of taxes; gar- 
nishment and attachment; certifi- 
cate or judgment for taxes. 

105-243. Taxes recoverable by action. 

105-243.1. Collection of tax debts. 

105-244. [Repealed.] 

105-244.1. Cancellation 
ments. 

105-245. Failure of sheriff to execute order. 

105-246. Actions, when tried. 

105-247. Municipalities not to levy income and 
inheritance tax. 

105-248. Purpose of State taxes. 

105-248.1. Reimbursement and _ tax-sharing 
distributions. 

105-249, 105-249.1. [Repealed.] 

105-249.2. Due date extended and penalties 
waived for certain military per- 
sonnel or individuals affected by a 
presidentially declared disaster. 

105-249.3. [Repealed.] 

105-250. Law applicable to foreign corpora- 
tions. 

105-250.1. [Repealed.] 

105-251. Type of information a taxpayer must 
provide. 

105-251.1. [Repealed.] 

105-252. Returns required. 

105-253. Personal liability when certain taxes 

not remitted. 

Secretary to furnish forms. 

Secretary of Revenue to keep records. 

Reports prepared by Secretary of 

Revenue. 

105-256.1. Corporate annual report. 

105-257. Department may charge fee for re- 
port or other document. 

105-258. Powers of Secretary of Revenue; who 
may sign and verify legal docu- 
ments; who may serve civil pa- 
pers. 

105-258.1. Taxpayer interviews. 

105-259. Secrecy required of officials; penalty 
for violation. 

105-260. Evaluation of Department personnel. 

105-260.1. Delegation of authority to hold 

hearings. 

Secretary and deputies to administer 

oaths. 

Rules. 

Extensions of time for filing a report 

or return. 

Effect of Secretary's interpretation of 

revenue laws. 

[Repealed.| 

Overpayment of taxes to be refunded 

with interest. 

105-266.1. Refunds of overpayment of taxes. 


of certain assess- 


105-254. 
105-255. 
105-256. 


105-261. 


105-262. 
105-263. 


105-264. 


105-265. 
105-266. 
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Sec. 

105-266.2. Refund of tax paid on substantial 
income later restored. 

105-267. Taxes to be paid; suits for recovery of 
taxes. 

105-267.1. [Repealed.] 

105-268. Reciprocal comity. 

105-268.1. Agreements to coordinate the ad- 
ministration and collection of 
taxes. 

105-268.2. Expenditures and commitments au- 
thorized to effectuate agreements. 

105-268.3. Returns to be filed and taxes paid 
pursuant to agreements. 

105-269. Extraterritorial authority to enforce 
payment. 

105-269.1. Local authorities authorized to fur- 
nish office space. 

105-269.2. Tax Review Board. 

105-269.3. Enforcement of Subchapter V and 
fuel inspection tax. 

105-269.4. Election to apply income tax refund 
to following year’s tax. 

105-269.5. Contribution of income tax refund 
to Wildlife Conservation Account. 

105-269.6. (Repealed effective for taxable 
years beginning on or after Janu- 
ary 1, 2003) Contribution of indi- 
vidual income tax refund to Can- 
didates Financing Fund. 

105-269.6. [Repealed.] 

105-269.7 through 105-269.12. [Reserved.] 

105-269.13. Debts not collectible under North 
Carolina law. 

105-269.14. (Repealed effective for taxable 
years beginning on or after Janu- 
ary 1, 2010) Payment of use tax 
with individual income tax. 

105-269.15. Income tax credits of partner- 
ships. 


Article 10. 
Liability for Failure to Levy Taxes. 


105-270. Repeal of laws imposing lability 
upon governing bodies of local 
units. 


SUBCHAPTER II. LISTING, APPRAISAL, 
AND ASSESSMENT OF PROPERTY AND 
COLLECTION OF TAXES ON PROPERTY. 


Article 11. 
Short Title, Purpose, and Definitions. 


105-271. Official title. 
105-272. Purpose of Subchapter. 
105-273. Definitions. 


Article 12. 
Property Subject to Taxation. 


105-274. Property subject to taxation. 
105-275. Property classified and excluded from 
the tax base. 


Sec. 

105-275.1, 105-275.2. [Repealed.] 

105-275.2. [Repealed.] 

105-276. Taxation of intangible personal prop- 
erty. 

105-277. Property classified for taxation at re- 
duced rates; certain deductions. 

105-277.001. [Repealed.] 

105-277.01. Certain farm products classified 
for taxation at reduced valuation. 

105-277.1. Property tax homestead exclusion. 

105-277.1A. [Repealed.] 

105-277.2. Agricultural, horticultural, and for- 
estland — Definitions. 

105-277.3. Agricultural, horticultural, and for- 
estland — Classifications. 

105-277.4. Agricultural, horticultural and for- 
estland — Application; appraisal 
at use value; appeal; deferred 
taxes. 

105-277.5. Agricultural, horticultural and for- 
estland — Notice of change in use. 

105-277.6. Agricultural, horticultural and for- 
estland — Appraisal; computation 
of deferred tax. 

105-277.7. Use-Value Advisory Board. 

105-277.8. Taxation of property of nonprofit 
homeowners’ association. 

105-277.9. Taxation of property inside certain 
roadway corridors. 

105-277.10. Taxation of precious metals used 
or held for use directly in manu- 
facturing or processing by a man- 
ufacturer. 

105-277.11. Taxation of property subject to a 
development financing district 
agreement. 

105-277.12. Antique airplanes. 

105-277.13. Taxation of improvements on 
brownfields. 

105-278. Historic properties. 

105-278.1. Exemption of real and personal 
property owned by units of gov- 
ernment. 

105-278.2. Burial property. 

105-278.3. Real and personal property used for 
religious purposes. 

105-278.4. (Effective for taxable years prior to 
July 1, 2004) Real and personal 
property used for educational pur- 
poses. 

105-278.4. (Effective for taxes imposed for tax- 
able years beginning on or after 
July 1, 2004) Real and personal 
property used for educational pur- 
poses. 

105-278.5. Real and personal property of reli- 
gious educational assemblies used 
for religious and educational pur- 
poses. 

105-278.6. Real and personal property used for 
charitable purposes. 

105-278.6A. Qualified retirement facility. 
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Sec. 

105-278.7. Real and personal property used for 
educational, scientific, literary, or 
charitable purposes. 

105-278.8. Real and personal property used for 
charitable hospital purposes. 

105-278.9 through 105-282. [Repealed.] 

105-282.1. Applications for property tax ex- 
emption or exclusion; annual re- 
view of property exempted or ex- 
cluded from property tax. 

105-282.2 through 105-282.6. [Reserved.] 


Article 12A. 


Taxation of Lessees and Users of Tax- 
Exempt Cropland or Forestland. 


105-282.7. Taxation of lessees and users of 
tax-exempt cropland or forest- 
land. 

105-282.8. Assessment and collection. 


Article 13. 


Standards for Appraisal and Assessment. 


105-283. Uniform appraisal standards. 
105-284. Uniform assessment standard. 


Article 14. 


Time for Listing and Appraising 
Property for Taxation. 


105-285. Date as of which property is to be 
listed and appraised. 

105-286. Time for general reappraisal of real 
property. 

105-287. Changing appraised value of real 
property in years in which general 
reappraisal or horizontal adjust- 
ment is not made. 


Article 15. 


Duties of Department and Prop- 
erty Tax Commission as 
to Assessments. 


105-288. Property Tax Commission. 

105-289. Duties of Department of Revenue. 

105-289.1. [Repealed.] 

105-290. Appeals to Property Tax Commission. 

105-291. Powers of Department and Commis- 
sion. 

105-292, 105-293. [Repealed.] 


Article 16. 


County Listing, Appraisal, and Assessing 
Officials. 


Sec. 


105-299. 


105-300. 


105-301. 
105-302. 


able years beginning before July 
1, 2003) Employment of experts. 
(Effective for taxes imposed for tax- 
able years beginning on or after 
July 1, 2003) Employment of ex- 
perts. 
Tax commission. 


Article 17. 


Administration of Listing. 


Place for listing real property. 
In whose name real property is to be 
listed. 


105-302.1. Reports on properties listed in 


105-303 


105-304. 
105-305. 
105-306. 
105-307. 
105-308. 
105-309. 
105-310. 


105-311. 


105-312. 


name of unknown owner. 
Obtaining information on real prop- 
erty transfers; permanent listing. 


Place for listing tangible personal 
property. 

Place for listing intangible personal 
property. 


In whose name personal property is 
to be listed. 

Length of listing period; extension; 
preliminary work. 

Duty to list; penalty for failure. 

What the abstract shall contain. 

Affirmation; penalty for false affirma- 
tion. 

Duty to appear for purposes of listing 
and signing affirmation; use of 
agents and mail. 

Discovered property; appraisal; pen- 
alty. 


Article 18. 
Reports in Aid of Listing. 


105-294. 
105-295. 
105-296. 
105-297. 
105-298. 
105-299. 


County assessor. 

Oath of office for assessor. 

Powers and duties of assessor. 
Assistant assessors. 

[Repealed.| 

(Effective for taxes imposed for tax- 


105-313. Report of property by multi-county 
business. 

105-314. [Repealed.] 

105-315. Reports by persons having custody of 
tangible personal property of oth- 
ers. 

105-316. Reports by house trailer park, ma- 
rina, and aircraft storage facility 
operators. 

105-316.1. Tax permit required to move mobile 
home. 

105-316.2. Requirements for obtaining permit. 

105-316.3. Issuance of permits. 

105-316.4. Issuance of permits under reposses- 
sion. 

105-316.5. Form of permit. 

105-316.6. Penalties for violations. 

105-316.7. Mobile home defined. 

105-316.8. Taxable situs not presumed. 
Article 19. 
Administration of Real and Personal 
Property Appraisal. 


105-317. Appraisal of real property; adoption 
of schedules, standards, and rules. 
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105-317.1. Appraisal of personal property; ele- 
ments to be considered. 


Article 20. 


Approval, Preparation, Disposition of 
Records. 


105-318. Forms for listing, appraising, and as- 
sessing property. 

105-319. Tax records; preparation of scroll and 
tax book. 

105-320. Tax receipts; preparation. 

105-321. Disposition of tax records and re- 
ceipts; order of collection. 


Article 21. 


Review and Appeals of Listings and 
Valuations. 


105-322. County board of equalization and re- 
view. 

105-323. Giving effect to decisions of the board 
of equalization and review. 

105-324. [Repealed.] 

105-325. Powers of board of county commis- 
sioners to change abstracts and 
tax records after board of equal- 
ization and review has adjourned. 

105-325.1. Special committee for motor vehicle 
appeals. 


Article 22. 


Listing, Appraising, and Assessing by 
Cities and Towns. 


105-326. Listing property for city and town 
taxation; duty of owner; authority 
of governing body to obtain lists 
from county. 

105-327. Appraisal and assessment of property 
subject to city and town taxation. 

105-328. Listing, appraisal, and assessment of 
property subject to taxation by cit- 
ies and towns situated in more 
than one county. 

105-329. [Repealed.] 


Article 22A. 
Motor Vehicles. 


105-330. Definitions. 

105-330.1. Classification of motor vehicles. 

105-330.2. Appraisal, ownership, and situs. 

105-330.3. Assessor’s duty to list classified mo- 
tor vehicles; application for ex- 
empt status. 

105-330.4. Due date, interest, and enforcement 
remedies. 

105-330.5. (For effective date, see note) Listing 
and collecting procedures. 

105-330.5. (For effective date, see note) Listing 
and collecting procedures. 


Sec. 

105-330.6. Motor vehicle tax year; transfer of 
plates; surrender of plates. 

105-330.7. (For repeal, see note) List of delin- 
quents sent to Division of Motor 
Vehicles. 

105-330.8. Deadlines not extended. 

105-330.9. Antique automobiles. 

105-330.10. (Effective until July 1, 2009) Dis- 
position of interest. 

105-330.10. (For effective date, see note) Dis- 
position of interest. 

105-330.11 through 105-332. [Reserved.] 


Article 23. 


Public Service Companies. 


105-333. Definitions. 

105-334. Duty to file report; penalty for failure 
to file. 

105-335. Appraisal of property of public ser- 
vice companies. 

105-336. Methods of appraising certain proper- 
ties of public service companies. 

105-337. Apportionment of taxable values to 
this State. 

105-338. Allocation of appraised valuation of 
system property among local tax- 
ing units. 

105-339. Certification of appraised valuations 
of nonsystem property and locally 
assigned rolling stock. 

105-340. Certification of appraised valuations 
of railroad companies. 

105-341. Certification of public service com- 
pany system appraised valua- 
tions. 

105-342. Notice, hearing, and appeal. 

105-343. Penalty for failure to make required 
reports. 

105-344. Failure to pay tax; remedies; penalty. 


Article 24. 
Review and Enforcement of Orders. 


105-345. Right of appeal; filing of exceptions. 
105-345.1. No evidence admitted on appeal; 
remission for further evidence. 
105-345.2. Record on appeal; extent of review. 
105-345.3. Relef pending review on appeal. 
105-345.4. Appeal to Supreme Court. 
105-345.5. Judgment on appeal enforced by 
mandamus. 
105-346. Peremptory mandamus to enforce or- 
der when no appeal. 


Article 25. 


Levy of Taxes and Presumption of 
Notice. 


105-347. Levy of property taxes. 
105-348. All interested persons charged with 
notice of taxes. 
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Article 26. 


Collection and Foreclosure of Taxes. 


Sec. 


105-349. 


105-350. 


105-351. 
105-352. 


105-353. 
105-354. 
105-355. 
105-356. 
105-357. 
105-358. 


105-359. 
105-360. 


105-361. 
105-362. 
105-363. 
105-364. 
105-365. 
105-366. 
105-367. 
105-368. 


105-369. 


Appointment, term, qualifications, 
and bond of tax collectors and dep- 
uties. 

General duties of tax collectors. 

Authority of successor collector. 

Delivery of tax receipts to tax collec- 
tor; prerequisites; procedure upon 
default. 

Place for collection of taxes. 

Collections for districts and other 
units of local government. 

Creation of tax lien; date as of which 
lien attaches. 

Priority of tax liens. 

Payment of taxes. 

Waiver of penalties; partial pay- 
ments. 

Prepayments. 

Due date; interest for nonpayment of 
taxes; discounts for prepayment. 

Statement of amount of taxes due. 

Discharge of lien on real property. 

Remedies of cotenants and joint own- 
ers of real property. 

Collection of taxes outside the taxing 
unit. 

Preference accorded taxes in liquida- 
tion of debtors’ estates. 

Remedies against personal property. 

Procedure for levy. 

Procedure for attachment and gar- 
nishment. 

Advertisement of tax liens on real 
property for failure to pay taxes. 


105-370 through 105-372. [Repealed.] 


105-373. 
105-374. 


105-375. 


105-376. 


105-377. 


105-378. 


105-379. 


105-380. 


105-381. 
105-382. 


Settlements. 

Foreclosure of tax lien by action in 
nature of action to foreclose a 
mortgage. 

In rem method of foreclosure. 

Taxing unit as purchaser at foreclo- 
sure sale; payment of purchase 
price; resale of property acquired 
by taxing unit. 

Time for contesting validity of tax 
foreclosure title. 

Limitation on use of remedies. 


Article 27. 


Refunds and Remedies. 


Restriction on use of injunction and 
claim and delivery. 

No taxes to be released, refunded, or 
compromised. 

Taxpayer’s remedies. 

[Repealed.| 


Article 28. 
Special Duties to Pay Taxes. 


Sec. 

105-383. Fiduciaries to pay taxes. 

105-384. Duties and liabilities of life tenant. 

105-385. Duty to pay taxes on real property; 
judicial sales; sales under powers; 
governmental purchasers. 

105-386. Tax paid by holder of lien; remedy. 


Article 29. 
Validations. 


105-387 through 105-392. [Recodified.] 
105-393. [Repealed.] 


Article 30. 
General Provisions. 


105-394. Immaterial irregularities. 

105-395. Application and effective date of Sub- 
chapter. 

105-395.1. Applicable date when due date falls 
on weekend or holiday. 

105-396 through 105-398. [Repealed.] 


SUBCHAPTER III. COLLECTION OF 
TAXES. 


105-399 through 105-403. [Repealed.| 
105-404. [Transferred.] 
105-405 through 105-406. [Repealed.] 
105-407. [Transferred.| 


Article 31. 
Rights of Parties Adjusted. 


105-408 through 105-411. [Repealed.] 
105-412. [Transferred.| 


Article 32. 
Tax Liens. 
105-413, 105-414. [Repealed.] 
Article 33. 
Time and Manner of Collection. 
105-415 through 105-417. [Repealed.| 
Article 33A. 


Agreements with United States or Other 
States. 


105-417.1 through 105-417.3. [Transferred.] 
Article 34. 
Tax Sales. 
Part 1. Sale of Realty. 
105-418 through 105-421. [Repealed.| 
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Part 2. Refund of Tax Sales Certificates. 


Sec. 


105-422 through 105-423.1. [Repealed.] 


Article 35. 


Sheriff’s Settlement of Taxes. 
105-424. [Repealed.] 
SUBCHAPTER IV. LISTING OF 


AUTOMOBILES. 
Article 35A. 


Listing of Automobiles in Certain 


Counties. 


105-425 through 105-429. [Repealed.] 
SUBCHAPTER V. MOTOR FUEL TAXES. 


Article 36. 


Gasoline Tax. 


105-430 through 105-449.01. [Repealed.] 


Article 36A. 
Special Fuels Tax. 


105-449.1 through 105-449.36. [Repealed.] 


Article 36B. 


Tax on Carriers Using Fuel Purchased 


105-449.37, 
105-449.38. 
105-449.39. 


105-449.40. 
105-449.41. 
105-449.42 


105-449.42A 


105-449.43. 
105-449.44. 


105-449.45. 
105-449.46. 
105-449.47. 


Outside State. 


Definitions; tax liability. 

Tax levied. 

Credit for payment of motor fuel 
tax. 

Secretary may require bond. 
[Repealed.| 

Payment of tax. 

. Leased motor vehicles. 
Application of tax proceeds. 

How to determine the amount of 
fuel used in the State; presump- 
tion of amount used. 

Reports of carriers. 

Inspection of books and records. 
Registration of vehicles. 


105-449.47A. Reasons why the Secretary can 


105-449.48. 
105-449.49. 
105-449.50. 
105-449.51. 
105-449.52. 


105-449.53. 
105-449.54. 


deny an application for a registra- 
tion and identification marker. 
Fees and civil penalties credited to 
Highway Fund. 

Temporary permits. 

Application blanks. } 
Violations declared to be misde- 
meanors. 

Civil penalties applicable to motor 
carriers. 

[Repealed.] 

Commissioner of Motor Vehicles 
made process agent of nonresident 
motor carriers. 


Sec. 
105-449.55, 
105-449.57. 


105-449.58, 


105-449.56. [Repealed.] 
Cooperative agreements between 
jurisdictions. 

105-449.59. [Reserved.] 


Article 36C. 


Gasoline, Diesel, and Blends. 


Part 1. General Provisions. 


105-449.60. 
105-449.61. 
105-449.62. 


Definitions. 
Tax restrictions; administration. 
Nature of tax. 


105-449.63 through 105-449.64. [Reserved.] 


105-449.65. 


105-449.66. 


105-449.67. 
105-449.68. 


105-449.69. 
105-449.70. 


105-449.71. 


105-449.72. 


105-449.73. 
105-449.74. 
105-449.75. 
105-449.76. 
105-449.77. 


105-449.78, 


Part 2. Licensing. 


List of persons who must have a 
license. 

Types of importers; restrictions on 
who can get a license as an im- 
porter. 

List of persons who may obtain a 
license. 

Restrictions on who can get a li- 
cense as a distributor. 

How to apply for a license. 
Supplier election to collect tax on 
out-of-state removals. 

Permissive supplier election to col- 
lect tax on out-of-state removals. 
Bond or letter of credit required as 
a condition of obtaining and keep- 
ing certain licenses or of applying 
for certain refunds. 

Reasons why the Secretary can 
deny an application for a license. 
Issuance of license. 

License holder must notify the 
Secretary of discontinuance of 
business. 

Reasons why the Secretary can 
cancel a license. 

Records and lists of license appli- 
cants and license holders. 
105-449.79. [Reserved.] 


Part 3. Tax and Liability. 


105-449.80. 
105-449.81. 
105-449 .82. 


105-449.83. 


Tax rate. 

Excise tax on motor fuel. 
Liability for tax on removals from 
a refinery or terminal. 

Liability for tax on imports. 


105-449.83A. Liability for tax on fuel grade 


105-449.84. 


ethanol. 
Liability for tax on blended fuel. 


105-449.84A. Liability for tax on behind-the- 


105-449.85. 


105-449.86. 
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rack transfers. 

Compensating tax on and liability 
for unaccounted for motor fuel 
losses at a terminal. 

Tax on and liability for dyed diesel 
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fuel used to operate certain high- 
way vehicles. 

105-449.87. Backup tax and liability for the 
Lax. 

105-449.88. Exemptions from the excise tax. 

105-449.88A. Liability for tax due on motor 
fuel designated as exempt by the 
use of cards or codes. 

105-449.89. Removals by out-of-state bulk-end 
user. 


Part 4. Payment and Reporting. 


105-449.90. When tax return and payment are 
due. 

105-449.90A. Payment by supplier of destina- 
tion state tax collected on ex- 
ported motor fuel. 

105-449.91. Remittance of tax to supplier. 

105-449.92. 

or reissuance of certain licenses; 

effect of notice. 

Exempt sale deduction and per- 

centage discount for licensed dis- 

tributors and some licensed im- 

porters. 

Quarterly reconciling return for 

exempt sales by licensed distribu- 

tor and some licensed importers. 

Quarterly hold harmless for li- 

censed distributors and some li- 

censed importers. 

Information required on return 

filed by supplier. 

Deductions and discounts allowed 

a supplier when filing a return. 

105-449.98. Duties of supplier concerning pay- 
ments by distributors, exporters, 
and importers. 

105-449.99. Returns and discounts of import- 
ers. 

105-449.100. Terminal operator to file informa- 
tional return showing changes in 
amount of motor fuel at the termi- 
nal. 

105-449.101. Motor fuel transporter to file in- 
formational return showing deliv- 
eries of imported or exported mo- 
tor fuel. 

105-449.102. Distributor to file return showing 
exports from a bulk plant. 

105-449.103. [Repealed.| 

105-449.104. Use of name and account number 
on return. 


105-449.93. 


105-449.94. 


105-449.95. 


105-449.96. 


105-449.97. 


Part 5. Refunds. 


105-449.105. Refunds upon application for tax 
paid on exempt fuel, lost fuel, and 
fuel unsalable for highway use. 

105-449.105A. Monthly refunds for kerosene. 

105-449.106. Quarterly refunds for nonprofit 


Notice to suppliers of cancellation. 


Sec. 
organizations, taxicabs, and spe- 
cial mobile equipment. 

105-449.107. Annual refunds for off-highway 
use and use by certain vehicles 
with power attachments. 

105-449.108. When an application for a refund 
is due. 

105-449.109. [Repealed.] 

105-449.110. Review of refund application and 
payment of refund. 

105-449.111 through 105-449.113. [Reserved.] 

105-449.114. Authority for agreement with 
Eastern Band of Cherokee Indi- 
ans. 


Part 6. Enforcement and Administration. 


105-449.115. Shipping document required to 
transport motor fuel by railroad 
tank car or transport truck. 

105-449.115A. Shipping document required to 
transport fuel by tank wagon. 

105-449.116. [Repealed.] 

105-449.117. Penalties for highway use of dyed 
diesel or other non-tax-paid fuel. 

105-449.118. Civil penalty for buying or selling 
non-tax-paid motor fuel. 

105-449.118A. Civil penalty for refusing to al- 
low the taking of a motor fuel 
sample. 

105-449.119. Hearing on civil penalty assess- 
ment. 

105-449.120. Acts that are misdemeanors. 
105-449.121. Record-keeping requirements, 
inspection authority. 

105-449.122. Equipment requirements. 
105-449.123. Marking requirements for dyed 
fuel storage facilities. 

105-449.124. [Reserved.] 


Part 7. Use of Revenue. 


105-449.125. Distribution of tax revenue 
among various funds and ac- 
counts. 

105-449.126. Distribution of part of Highway 
Fund allocation to Wildlife Re- 
sources Fund. 

105-449.127. Civil penalties. 

105-449.128, 105-449.129. [Reserved.] 


Article 36D. 


Alternative Fuel. 


105-449.130. Definitions. 

105-449.131. List of persons who must have a 
license. 

105-449.132. How to apply for a license. 

105-449.133. Bond or letter of credit required 
as a condition of obtaining and 
keeping certain licenses. 

105-449.134. Denial or cancellation of license. 
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105-449.135. Issuance of license; notification of 
changes. 

105-449.136. Tax on alternative fuel. 

105-449.137. Liability for and payment of the 
tax. 

105-449.138. Requirements for bulk-end users 
and retailers. 

105-449.139. Miscellaneous provisions. 


SUBCHAPTER VI. TAX RESEARCH. 
Article 37. 


Tax Research. 


105-450 through 105-457. [Repealed.] 


SUBCHAPTER VII. PAYMENTS RECEIVED 
FROM TENNESSEE VALLEY AUTHORITY 
IN LIEU OF TAXES. 


Article 38. 


Equitable Distribution between Local 
Governments. 


105-458. Apportionment of payments in lieu of 
taxes between local units. 

Determination of amount of taxes lost 
by virtue of T.V.A. operation of 
property; proration of funds. 

Distribution of funds by State Trea- 
surer. 

Duty of county accountant, etc. 

Local units entitled to benefits; pre- 
requisite for payments. 


105-459. 


105-460. 


105-461. 
105-462. 


SUBCHAPTER VIII. LOCAL GOVERNMENT 
SALES AND USE TAX. 


Article 39. 


First One-Cent (1¢) Local Government 
Sales and Use Tax. 


Article 40. 


First One-Half Cent (2¢) Local 
Government Sales and Use Tax. 


Sec. 

105-480. 
105-481. 
105-482. 
105-483. 


Short title. 

Purpose and intent. 

Limitations. 

Levy and collection of additional 
taxes. 

Form of ballot. 

[Repealed.] 

Distribution of additional taxes. 

Use of additional tax revenue by 
counties. 


Article 41. 


Alternative Local Government Sales and 
Use Taxes. 


105-488 through 105-494. [Repealed.] 


Article 42. 


Second One-Half Cent (2¢) Local 
Government Sales and Use Tax. 


105-495. Short title. 

105-496. Purpose and intent. 

105-497. Limitations. 

105-498. Levy and collection of additional 
taxes. 

Form of ballot. 

[Repealed.] 

Distribution of additional taxes. 

Use of additional tax revenue by 
counties. 

105-503. [Recodified.] 

105-504. [Repealed.] 

105-505 through 105-509. [Reserved.] 


Article 43. 
105-510 through 105-514. [Reserved.] 


Article 44. 
Third One-Half Cent (¢) Local 


105-484. 
105-485. 
105-486. 
105-487. 


105-499. 
105-500. 
105-501. 
105-502. 


105-463. 
105-464. 
105-465. 


105-466. 
105-467. 
105-468. 


Short title. 

Purpose and intent. 

County election as to adoption of local 
sales and use tax. 

Levy of tax. 

Tobacco tax rate changes. 

Scope of use tax. 


105-468.1. Certain building materials exempt 


105-469. 


105-470. 
105-471. 
105-472. 


105-473. 
105-474. 


from sales and use taxes. 
Secretary to collect and administer 
local sales and use tax. 
[Repealed.] 
Retailer to collect sales tax. 
Disposition and distribution of taxes 
collected. 
Repeal of levy. 
Definitions; construction of Article; 
remedies and penalties. 


105-475 through 105-479. [Reserved.] 


Government Sales and Use Tax. 


105-515. 
105-516. 
105-517. 
105-518. 
105-519. 
105-520. 
105-521. 


Short title. 

Limitations. 

Levy. 

County election on adoption of tax. 

Administration of taxes. 

Distribution of taxes. 

Transitional local government hold 
harmless. 


105-522 through 105-524. [Reserved.] 
105-532 through 105-549. [Reserved.] 


SUBCHAPTER IX. MULTICOUNTY TAXES. 


Article 50. 


Regional Transit Authority Vehicle 


105-550. 
105-551. 
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Rental Tax. 


Definitions. 
Tax on gross receipts authorized. 
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Sec. 

105-552. Collection and administration of 
gross receipts tax. 

105-553. Exemptions and refunds. 

105-554. Use of tax proceeds. 

105-555. Repeal of tax or decrease in tax rate. 

105-556 through 105-559. [Reserved.] 


Article 51. 


Regional Transit Authority Registration 
Tax. 


105-560. Definitions. 
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105-561. Authority registration tax autho- 
rized. 

105-562. Collection and scope. 

105-563. Modification or repeal of tax. 

105-564. Distribution and use of proceeds. 


SUBCHAPTER I. LEVY OF TAXES. 


§ 105-1. Title and purpose of Subchapter. 
The title of this Subchapter shall be “The Revenue Act.” The purpose of this 


Subchapter shall be to raise and provi 
purposes of the government and State of North Carolina during 


de revenue for the necessary uses and 


the next 


biennium and each biennium thereafter, and the provisions of this Subchapter 
shall be and remain in full force and effect until changed by law. It is the policy 
of this State that as many State taxes as possible be structured so that they are 
deductible for federal income tax purposes under the Internal Revenue Code. 


(1939, c. 158, ss. A, B; 1941, c. 50, s. 1 


Cross References. — As to the Department 
of Revenue, see G.S. 143B-217 through 143B- 
2203 

Editor’s Note. — Session Laws 2001-491, s. 
1, provides: “This act shall be known as ‘The 
Studies Act of 2001.” 

Session Laws 1999-395, s. 1, provides that 
the act shall be known as “The Studies Act of 
1999.” 

2ist Century Revenue System Study 
Commission. — Session Laws 2004-161, ss. 
46.1 through 46.6, establishes the commission 
to build on the recommendations of past com- 
missions to design a realignment of the State 
and local revenue system in accordance with 
clear, consistent tax policy in light of modern 
economic, social and political conditions. The 
commission is to make its final report to the 
2006 Regular Session of the 2005 General As- 
sembly. The commission shall terminate the 
earlier of the filing of the final report or upon 
the convening of the 2006 Regular Session of 
the 2005 General Assembly. 

Section 46.6 of Session Laws 2004-161 spec- 


1983 (Reg. Sess., 1984), c. 1097, s. ile) 


ifies the following duties for the Commission: 

“(1) Establish the principles of taxation upon 
which a sound State and local tax structure 
should be built for the 21st century. 

“(2) Recommend changes in the State and 
local tax structure to align it with these bench- 
mark tax principles. 

“(3) Recommend changes to simplify and con- 
solidate existing taxes to provide uniformity, to 
ease the administrative burden on the tax- 
payer; to provide low tax rates applied to broad 
tax bases; and to reduce the costs of collecting 
and administering taxes.” 

Session Laws 2001-491, ss. 29.1 to 29.13, 
contained similar provisions. 

Session Laws 1999-395, ss. 3.1 to 3.13, con- 
tained similar provisions. 

Legal Periodicals. — For article discussing 
this Subchapter, see 15 N.C.L. Rev. 387 (937); 

For survey of 1980 constitutional law, see 59 
NOs Reve WIG (1981): 

For note surveying tax relief enacted by the 
1985 General Assembly, see 64 N.C.L. Rev. 
1508 (1986). 


CASE NOTES 


Taxing Power of General Assembly. — 
The General Assembly has an unlimited right 
to tax all persons domiciled within the State, 
and all property within the State, except so far 
as this right has been limited by the provisions 
of the Constitution, either expressly or by nec- 


essary implication. Pullen v. Commissioners of 
Wake County, 66 N.C. 361 (1872). 
Uniformity Required. — Under NGG: 
Const., Art. V, § 2(1), (2) and (6), the same rule 
of uniformity applies to the taxing of “trades, 
professions, franchises and incomes” as to the 
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other species of property therein named, and 
there must also be uniformity in the mode of 
assessment. Worth v. Petersburg R.R., 89 N.C. 
301 (1883). 

Uniformity, in its legal and proper sense, is 
inseparably incident to the power of taxation, 
whether applied to taxes on property or to those 
imposed on trades, professions, etc. State v. 
Moore, 113 N.C. 697, 18 S.E. 342 (1893), over- 
ruled on other grounds, State v. Hunt, 129 N.C. 
686, 40 S.E. 216 (1901). 

Statement of Object in Levying Taxes. — 
The N.C. Const., Art. V, § 5, requires that every 
act levying taxes shall state the objects to 
which they shall be appropriated. This provi- 
sion, however, has no application to taxes levied 
by county authorities for county purposes. 
Parker v. Board of Comm'rs, 104 N.C. 166, 10 
S.E. 137 (1889). 

Abortion Funding as Necessary Use and 
Purpose. — The funding of elective abortions 
constitutes a “necessary use and purpose of 
government” within the meaning of this sec- 
tion, and the appropriation and expenditure of 
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State tax moneys for elective abortions does not 
violate N.C. Const., Art. V, § 5. Stam v. State, 
47 N.C. App. 209, 267 S.E.2d 335 (1980), aff'd, 
302 N.C. 357,/275'8.E.2d 439 (1981): 

Legislative Delegation of Power to Mu- 
nicipal Corporation. — The legislature may 
authorize a municipal corporation to lay taxes 
on the town property, the persons, and the 
subject of taxation incident to the persons, of 
those who have a business residence in town 
though they have a residence also out of town. 
Worth v. Commissioners of Fayetteville, 60 
N.C. 617 (1864). 

Applied in Great Am. Ins. Co. v. Gold, 254 
N.C. 168, 118 S.E.2d 792 (1961). 

Cited in Robert E. Harris Evangelistic Ass’n 
v. Board of Tax Supervision, 3 N.C. App. 479, 
165 S.E.2d 67 (1969); In re Estate of Kapoor, 
303 N.C. 102, 277 S.E.2d 403 (1981); County of 
Lenoir v. Moore, 114 N.C. App. 110, 441 S.E.2d 
589 (1994), aff’d, 340 N.C. 104, 455 S.E.2d 158 
(1995); County of Carteret v. Long, 128 N.C. 
App. 477, 495 S.E.2d 391 (1998). 


§ 105-1.1. Supremacy of State Constitution. 


The State’s power of taxation is vested in the General Assembly. Under 
Article V, Section 2(1), of the North Carolina Constitution, this power cannot 
be surrendered, suspended, or contracted away. In the exercise of this power, 
the General Assembly may amend or repeal any provision of this Subchapter 
in its discretion. No provision of this Subchapter constitutes a contract that the 
provision will remain in effect in future years, and any representation made to 
the contrary is of no effect. (2003-416, s. 12.) 


Editor’s Note. — Session Laws 2003-416, s. 
30, made this section effective August 14, 2003. 


ARTICLE 1. 


Inheritance Tax. 


§§ 105-2 through 105-32: Repealed by Session Laws 1998-212, s. 
29A.2(a), effective January 1, 1999, and applicable to the 
estates of decedents dying on or after that date. 


Cross References. — For Article 1A, pro- 
viding for an estate tax, see now G.S. 105-32.1 
et seq. 


ARTICLE 1A. 


Estate Taxes. 


§ 105-32.1. Definitions. 


The following definitions apply in this Article: 
(1) Code. — Defined in G.S. 105-228.90. 
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(2) Personal representative. — The person appointed by the clerk of 
superior court under Chapter 28A of the General Statutes to admin- 
‘ster the estate of a decedent or, if no one is appointed under that 
Chapter, the person required to file a federal estate tax return for the 


estate of the decedent. 


(3) Secretary. — Defined in G.S. 105-228.90. (1998-212, s. 29A.2(b).) 


Editor’s Note. — Session Laws 1998-212, s. 
29A(d), made this Article effective January ihe 


CASE 


I. General Consideration. 
II. Transfer of Property. 
III. Property Subject to Tax. 
IV. Gifts to Minors. 


I. GENERAL CONSIDERATION. 


Editor’s Note. — The cases in the notes 
below were decided under the former Inherit- 
ance Tax provisions, repealed G.S. 105-2 to 
105-32, and under previous corresponding pro- 
VISLONs. 

Constitutionality. — For case upholding of 
former law relating to computation of tax on 
resident and nonresident decedents, see Rigby 
v. Clayton, 2 N.C. App. 57, 162 S.E.2d 682 
(1968). 

Constitutional Equality and Uniformity 
Provisions Inapplicable. — The equality and 
uniformity required by the State Constitution 
in property taxation does not apply to inherit- 
ance or succession taxation. Rigby v. Clayton, 
274 N.C. 465, 164 S.E.2d 7 (1968). 

Equal Protection Not Denied. — Former 
section which levied an inheritance tax upon 
the transfer of property within the State at a 
rate which considered decedent’s entire estate 
wherever situated, even outside the State, was 
a valid exercise of legislative powers, the stat- 
ute neither denying equal protection of laws, 
nor imposing an arbitrary and capricious clas- 
sification. Rigby v. Clayton, 274 N.C. 465, 164 
S.E.2d 7 (1968). 

Broad power of state legislature to clas- 
sify and thus to discriminate for purposes of 
inheritance taxation has been fully established. 
Rigby v. Clayton, 2 N.C. App. 57, 162 S.E.2d 
682 (1968). 

“Due process” provisions of federal or 
State Constitutions are not violated by use 
of the value of decedent’s entire estate, wher- 
ever located, to determine the rate of inherit- 
ance tax to be applied to the transfer of prop- 
erty within the State. Rigby v. Clayton, 274 
N.C. 465, 164 S.E.2d 7 (1968). 

Tax Imposed on Privilege to Succeed to 
Property. — The North Carolina inheritance 
tax was not a tax upon property itself, but a tax 
imposed on the privilege to succeed to property 


1999, and applicable to the estates of decedents 
dying on or after that date. 


NOTES 


upon the death of the former owner. Rigby v. 
Clayton, 2 N.C. App. 57, 162 S.E.2d 682 (1968). 

North Carolina was not alone in impos- 
ing an inheritance tax upon succession to 
property within its borders but at a rate 
determined by reference to the decedent's en- 
tire estate wherever located. At least 10 other 
states use a similar taxing method. Rigby v. 
Clayton, 2 N.C. App. 57, 162 S.E.2d 682 (1968). 

The purpose of the inheritance tax laws 
is to raise revenues for the operation of the 
State government by imposing a tax on the 
transfer of property when the transfer occurs 
by reason of death. In re Estate of Kapoor, 303 
NG. 1020277 6. 20 403° 41931). 

For history of inheritance tax statute, 
see Gtate v scales, 172 N.C, 915, 90°3.E. 439 
(1916). 

History of Former Section Relating to 
Rate of Tax. — See Ingram v. Johnson, 260 
N.C. 697, 133 S.E.2d 662 (1963). 

Liberal Construction. — A liberal con- 
struction will be given to inheritance tax stat- 
utes to the end that all property fairly and 
reasonably coming within their provisions may 
be taxed. State v. Scales, 172 N.C. 915, 90 S.E. 
439 (1916). See also Norris v. Durfey, 168 N.C. 
321, 84 S.E. 687 (1915); Reynolds v. Reynolds, 
908 N.C. 578, 182 S.E. 341 (1935); Watkins v. 
Shaw, 234 N.C. 96, 65 S.E.2d 881 @i95 lL): 

Under this liberal construction in favor of the 
government, every transfer of property that 
could be reasonably brought within the pur- 
view of the law has been subjected to taxation. 
Norris v. Durfey, 168 N.C. 321, 84 S.E. 687 
(1915). 

A law imposing an inheritance tax is to be 
liberally construed to effectuate the intention of 
the legislature, and all property fairly and 
reasonably coming within the provision of such 
law may be taxed. Korschun v. Clayton, LSsNiGs 
App, 278, 185 S.E:2d 417 (1971). 

Exemptions Are Strictly Construed. — 
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Exemptions of property from taxation are to be 
strictly construed. Benson v. Johnston County, 
209 N.C. 751, 185 S.E. 6 (1986). 

Whole Revenue Act Construed in Pari 
Materia. — The whole Revenue Act of 1939 
and all of its parts are to be considered in pari 
materia and construed accordingly. Valentine v. 
Gill) 223 N.C. 596,275. 20-2 (1943): 

Basis of Inheritance Tax. — The theory on 
which taxation on the devolution of estates is 
based and its legality upheld is clearly estab- 
lished and is founded upon two principles: (1) A 
succession tax is a tax on the right of succession 
to property, and not on the property itself; and 
(2) the right to take property by devise or 
descent is not one of the natural rights of man, 
but is the creature of the law. In re Morris 
Estate, 138 N.C. 259, 50 S.E. 682 (1905). See 
Waddell v. Doughton, 194 N.C. 537, 140 S.E. 
160 (1927). 

Revenue Act reflects the same philoso- 
phy which underlies the statutes of de- 
scent and distribution. It recognizes in the 
decedent the privilege of disposition of his prop- 
erty, and, if not the moral and social obligations 
which rest upon him with respect to its exer- 
cise, yet, indeed, the fitness of his provision for 
those more closely related to him by consan- 
guinity or marital ties. This privilege may be 
exercised either by testamentary disposition or 
by leaving his property to be distributed under 
the law. Valentine v. Gill, 223 N.C. 396, 27 
©.H.2d 2 (1943). 

Interest Under Discretionary Control of 
Beneficiary’s Mother Taxable. — The inter- 
est acquired by the child of testator is taxable 
and does not escape by reason of the fact that 
the testator placed it under the discretionary 
control and disposition of its mother. In re 
Inheritance Tax, 172 N.C. 170, 90 S.E. 203 
(1916). 

Testator May Treat Stepchildren and 
Natural Children Equally. — Former section 
expressly authorized a testator to accord his 
children equally whether they were stepchil- 
dren or natural children. Ingram v. Johnson, 
260 N.C: 697, 133 S.E.2d 662 (11963). 

The exemptions allowed Class A beneficiaries 
under former law were not intended to force a 
testator to draw a distinction between his chil- 
dren whether they were stepchildren or natural 
children. Ingram v. Johnson, 260 N.C. 697, 133 
S.E.2d 662 (1963). 

Stepgrandchildren as Class A Beneficia- 
ries. — Stepgrandchildren of testatrix who 
were the daughters of testatrix’ stepchildren 
who predeceased testatrix fell within Class A 
and not Class C as defined by former law for the 
purpose of determining the rate of tax to be 
paid on properties bequeathed them. Ingram v. 
Johnson, 260 N.C. 697, 133 S.E.2d 662 (1963). 

Situs for Taxation. — The personal prop- 
erty of a decedent, whatever its character and 
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wherever located, is subject to an inheritance 
tax in the state in which its owner was a 
resident at the time of his death. This position 
is upheld upon the principle that the situs of 
personal property, for the purpose of taxation, 
is said to be in the state where the owner 
resides and has his domicile. Rhode Island 
Hosp. Trust Co. v. Doughton, 187 N.C. 263, 121 
S.E. 741 (1924), rev’d on other grounds, 270 
U.S, 69;:-46:S, Ct.:256,) 70 le, Ede475 "43: AiR: 
1374 (1926). 

After legacy or distributive share has 
been received, it then becomes a part of the 
property of one of the citizens of the State, and 
then it may be taxed in common with any other 
property of the like kind. Rhode Island Hosp. 
Trust Co. y. Doughton, 187 N.C. 2637 1217S. Ek 
741 (1924), rev’d on other grounds, 270 U.S. 69, 
46 S. Ct. 256, 70 L. Ed. 475, 43 A.L.R. 1374 
(1926). 

If testator or intestate had his domicile 
abroad and his personal estate also, no tax 
would be demanded of the legatee or next of 
kin, though they might be resident in the State. 
State v. Brim, 57 N.C. 300 (1858). 

Source of Funds. — Trust for the benefit of 
decedent’s wife was the proper source of funds 
for payment of the additional North Carolina 
estate tax due by reason of inclusion of the 
value of the trust in wife’s federal taxable 
estate. Branch Banking & Trust Co. v. Staples, 
120 N.C. App. 227, 461 S.E.2d 921 (1995). 

Death of Beneficiary of Testamentary 
Trust. — Under the provisions of a will, the 
entire beneficial interest in the estate vested in 
testator’s three sons upon testator’s death with 
the right of full enjoyment postponed until the 
termination of the trust. One of the sons died 
during minority, prior to the termination of the 
trust, leaving his two brothers as his sole heirs 
at law. It was held that the surviving brothers 
took the deceased brother’s interest under the 
laws of descent and distribution, and the estate 
so inherited was subject to the appropriate 
State and federal inheritance taxes and was 
encumbered by the lien for such taxes. 
Coddington v. Stone, 217 N.C. 714, 9 S.E.2d 420 
(1940). 

Secretary of Revenue is required to 
value assets of estate at same amount as 
for federal estate tax purposes. Stanback v. 
Coble, 30 N.C. App. 533, 227 S.E.2d 175 (1976). 

Settlement of Taxes by Compromise. — 
The settlement of taxes by compromise, in a 
court of competent jurisdiction, in view of the 
bona fide controversies between the parties, 
and the facts and circumstances of the case, 
was affirmed on appeal, the matter being a 
legitimate subject of compromise and all par- 
ties affected being duly represented. Reynolds 
v. Reynolds, 208 N.C. 578, 182 S.E. 341 (1935). 

No Assessment on Basis of Settlement or 
Compromise Agreements. — Former 105- 
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2(1) made no provision for assessment of inher- 
itance taxes on the basis of settlement or com- 
promise agreements. Greene v. Liyneh} 51) N-C: 
App. 665, 277 S.E.2d 454 (1981). 

Consent Judgment Final for Purposes of 
Former 105-2(1). — A consent judgment en- 
tered in a caveat proceeding was, absent any 
evidence of collusion, a final judgment for pur- 
poses of former 105-2(1). Medford v. Lynch, 67 
N.C. App. 543, 313 S.E.2d 593 (1984). 

Former Law Applying to Nonresidents 
Invalid in Part. — Under the provisions of the 
prior law an inheritance or transfer tax was 
imposed upon the right of nonresident legatees 
or distributees to take by will or to receive, 
under the intestate laws of another state, from 
a nonresident testator or intestate, shares of 
stock in a foreign corporation having a stated 
proportion of its property located within this 
State and conducting its business here. This 
provision was held invalid upon the principle 
that the subject to be taxed must be within the 
jurisdiction of the state assessing and collecting 
the tax, and that this principle applies as well 
in the case of a transfer tax as in that of a 
property tax. Rhode Island Hosp. Trust Co. v. 
Doughton, 270 U.S. 69, 46 S. Ct. 256, FOE ad 
475, 43 A.L.R. 1374 (1926), rev’g 187 N.C. 263, 
121 S.E. 741 (1924), discussed in 3 N.C.L. Rev. 
107 (1925). See Rotan v. State, 195 NG. 29oT 
eins. Fa(s3-t1928): 

Lien Arises Against Beneficiary of Policy 
Includable in Taxable Estate. — Where pro- 
ceeds of a life insurance policy were includable 
in a decedent’s taxable estate by reason of 
former section, a lien for taxes arose against 
the beneficiary of such insurance policy. First 
Nat] Bank v. Dixon, 38 N.C. App. 430, 248 
S.E.2d 416 (1978). 

And beneficiary was primarily liable for 
taxes so incurred. First Nat'l Bank v. Dixon, 38 
N.C. App. 430, 248 S.E.2d 416 (1978). 

Therefore personal representative of es- 
tate could proceed against beneficiary of 
such insurance policy, or could retain such 
assets in the estate as would otherwise pass to 
the beneficiary and proceed under former sec- 
tions to obtain the ratable share of tax incurred 
by the estate by reason of the includable pro- 
ceeds. First Nat’l Bank v. Dixon, 38 N.C. App. 
430, 248 S.E.2d 416 (1978). 

Separate Excise Tax Not Imposed on 
Beneficiary Under Former Statute. — Sec- 
tion 11, c. 127, Public Laws 1937, could not be 
construed to impose a separate and indepen- 
dent excise tax upon the receipt of the proceeds 
of life insurance policies when such policies 
were issued to the beneficiary, who retained all 
rights and liabilities thereunder, in addition to 
imposing an inheritance tax on the proceeds of 
policies when they were issued to the insured, 
or the insured retained the right to change the 
beneficiary or some other incidents of owner- 
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ship, since that section had to be construed as a 
part of the whole act, and when so construed, 
no such intent appeared from its language. 
Wachovia Bank & Trust Co. v. Maxwell, 221 
N.C. 528, 20 S.E.2d 840 (1942). 

Where wife procured a policy of insurance 
upon the life of her husband, the policy being 
issued on her application and all rights and 
liabilities thereunder being retained by her, 
upon the husband’s death the proceeds of the 
policy were not subject to a tax under the 
provisions of G.S. 11, c. 127, Public Laws 1937, 
as a gift inter vivos to take effect at or after 
death, even though the husband during his life 
voluntarily paid all premiums, since he did not 
procure the issuance of the policy and each 
payment of premium constituted a completed 
gift. Wachovia Bank & Trust Co. v. Maxwell, 
221 N.C. 528, 20 S.E.2d 840 (1942). 

Primary Liability of Devisees Not Af- 
fected by Compromise Agreement. — The 
primary liability of the devisees for the inher- 
tance tax on the value of property devised to 
them under the will is not affected by any 
compromise agreement under which the ulti- 
mate disposition of the lands differs in whole or 
in part from that prescribed by the will. 
Pulliam v. Thrash, 245 N.C. 636, 97 8.E.2d 253 
(1957): 

Will devising certain lands to three devisees 
as tenants in common was established by ver- 
dict and judgment, and by compromise agree- 
ment a fourth person was let in as a tenant in 
common and the land sold for partition. An 
additional inheritance tax assessed was paid by 
the commissioner out of the proceeds of sale. It 
was held that the share of each of the three 
devisees was chargeable with one third of the 
tax, and no part thereof was chargeable against 
the share of the person let in by the compromise 
agreement or her transferee in the absence of 
an express or implied agreement to pay same. 
Pulliam v. Thrash, 245 N.C. 636, 97 S Hod 2Zo5 
(1957). 

Beneficiary of Insurance Policy Prima- 
rily Liable. — Where proceeds of a life insur- 
ance policy were includable in a decedent’s 
taxable estate by reason of former section, a 
lien for taxes arose against the beneficiary of 
such insurance policy, and the beneficiary was 
primarily liable for the taxes so incurred as 
provided. Therefore, the personal representa- 
tive of an estate could proceed against the 
beneficiary of such insurance policy, or could 
retain such assets in the estate as would oth- 
erwise pass to the beneficiary and proceed to 
obtain the ratable share of tax incurred by the 
estate by reason of the includable proceeds. 
First Nat'l Bank v. Dixon, 38 N.C. App. 430, 248 
S.E.2d 416 (1978). 


Il. TRANSFER OF PROPERTY. 


“Transfer” Construed. — The transfer of 
property, as that term was used in former 
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105-2, contemplated both the legal power to 
transmit property at death and the privilege of 
receiving property. Rigby v. Clayton, 274 N.C. 
465, 164 S.E.2d 7 (1968). 

Transfer Necessary. — The thing taxed is 
the privilege of transferring, and it is essential 
that there shall be a transfer, from decedent to 
the beneficiary by reason of death. There must 
be a transfer of something before there can be a 
tax upon its transfer, and where the decedent 
had no interest in or control over a life insur- 
ance policy which could be transferred by his 
death its proceeds would not be subject to the 
former inheritance tax. Wachovia Bank & Trust 
Co. v. Maxwell, 221 N.C. 528, 20 S.E.2d 840 
(1942). 


IiI. PROPERTY SUBJECT TO TAX. 


Kind of Property Transferred Is Imma- 
terial. — The right to impose an inheritance 
tax does not depend upon the kind of property 
transferred. In re Morris Estate, 138 N.C. 259, 
50 S.E. 682 (1905). 

As to Applicability of Former Law to 
Realty and Personalty see Norris v. Durfey, 
168 N.C. 321, 84 S.E. 687 (1915). 

United States savings bonds held subject 
to inheritance tax. See Watkins v. Shaw, 234 
N.C. 96, 65 S.E.2d 881 (1951). 

A widow’s dower and year’s allowance 
allotted to her upon her dissent from her hus- 
band’s will was property passing by will or by 
intestate laws within the meaning of this stat- 
ute. State v. Dunn, 174 N.C. 679, 94 S.E. 481 
(1917), decided prior to abolition of dower. 

Interest on Estate Tax Deficiency Not 
Part of Tax. — Although collected as part of 
the tax, interest paid on an estate or inherit- 
ance tax deficiency is not part of the tax, but 
something in addition to the tax. Holt v. Lynch, 
307 N.C. 234, 297 S.E.2d 594 (1982). 

Deduction of Interest on Estate Tax De- 
ficiencies and Money Borrowed to Pay 
Tax. — Interest paid with respect to federal 
estate tax deficiencies and deferred installment 
of federal estate tax, state inheritance tax defi- 
ciencies, and moneys borrowed to pay estate 
and inheritance tax deficiencies was deductible 
as costs of administration under former section. 
Holt v. Lynch, 307 N.C. 234, 297 S.E.2d 594 
(1982). 

Life Insurance Proceeds Held Deduct- 
ible as Decedent’s Debt. — Where a separa- 
tion agreement required the decedent to main- 
tain in full force and effect a life insurance trust 
in the amount of at least $150,000 for the 
benefit of decedent’s former wife and their chil- 
dren, the decedent’s “debt” under the agree- 
ment was not the amount of money required to 
maintain the policies but was the $150,000 in 
life insurance proceeds required to fund the 
trust. Therefore, the life insurance proceeds 
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were a “debt of decedent” deductible from dece- 
dent’s estate for inheritance tax purposes pur- 
suant to former section. In re Estate of Kapoor, 
303 N.C. 102, 277 S.E.2d 403 (1981). 

No Corresponding Deduction Where 
Amount of Federal Tax Increased. — It is 
proper for a state statute levying inheritance 
and transfer taxes to refer to a federal statute 
in allowing deductions for amounts paid the 
federal government in estate taxes and in ex- 
cepting from deductible amounts additional 
taxes levied by the federal government under a 
federal act effective on a certain date. A tax- 
payer relying on the State statute for the right 
to make deductions may not complain that 
additional federal taxes not deductible were 
computed according to an amendment of the 
federal act changing the schedule of rates but 
depending upon the original act for the tax- 
levying provisions, although the amendment 
was enacted subsequent to the enactment of 
the State Revenue Act, since in such case the 
additional federal estate taxes are levied by the 
original federal act, although the amount 
thereof is computed under the amendment 
changing the schedule of rates. Harwood v. 
Maxwell, 213 N.C. 55, 195 S.E. 54 (1938). 


IV. GIFTS TO MINORS. 


Gift to Minor Is “Transfer”. — A gift made 
under the provisions of the Uniform Gifts to 
Minors Act (see now the Uniform Transfers to 
Minors Act, G.S. 33A-1 et seq.) was a “transfer” 
within the meaning of former 105-2. Korschun 
v« Clayton,13 N.C. App. 2732 185;S:. 2d44i7 
GOT): 

Death of Donor Before Donee Reaches 
Age 21. — Where the donor makes the gift to 
himself as custodian under the Uniform Gifts 
to Minors Act (see now the Uniform Transfers 
to Minors Act, G.S. 33A-1 et seq.) and dies prior 
to the donee’s reaching age 21, the important 
determinative factors requiring inclusion of the 
value of a gift in decedent donor’s taxable 
estate are the rights reserved to the donor. 
Where these rights existed at the time of the 
transfer, and continued to be possessed by 
donor until the time of his death, it is of no 
consequence whether the rights ever exercised. 
Korschun v. Clayton; 13 N.C. App. 273) 185 
S.E.2d 417 (1971). 

The value of property which is the subject of 
a gift to the donor’s unemancipated minor child 
under the Uniform Gifts to Minors Act (see now 
the Uniform Transfers to Minors Act, G.S. 
33A-1 et seq.) is includable in the gross estate of 
the donor for State inheritance tax purposes 
where the donor appoints himself as custodian 
of the property and dies while serving in that 
capacity before the minor donee attains his 
majority. Korschun v. Clayton, 13 N.C. App. 
273, 185 S.E.2d 417 (1971). 
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If a parent donor wishes to avoid inher- 
itance tax on a transfer under the Uniform 
Gifts to Minors Act (see now the Uniform 
Transfers to Minors Act, G.S. 33A-1 et seq.) he 
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need only choose as custodian one of those 
persons or corporations allowed by the act other 
than himself. Korschun v. Clayton, 13 N.C. 
App. 273, 185 $.B.2d 417 (1971). 


OPINIONS OF ATTORNEY GENERAL 


Editor’s Note. — The opinions below were 
rendered under prior statutory law. 

Gift taxes paid by executor and imposed 
upon transfer of assets found to be includible in 
decedent’s estate are not deductions for inher- 
itance tax purposes. See opinion of Attorney 
General to Mr. B.E. Rogers, Inheritance and 


Gift Tax Division, Department of Revenue, 42 
N:@eA.Ga2 (1972): 

Clerk of Superior Court May Not Dele- 
gate Duty to Be Present to Officer of Bank. 
— See opinion of Attorney General to Honor- 
able Sion H. Kelly, Clerk of Superior Court of 
Lee County, 41 N.C.A.G. 44 (1970). 


§ 105-32.2. Estate tax imposed in amount equal to federal 
state death tax credit. 


(a) Tax. — An estate tax is imposed on the estate of a decedent when a 
federal estate tax is imposed on the estate under section 2001 of the Code and 


any of the following apply: 


(1) The decedent was a resident of this State at death. 
(2) The decedent was not a resident of this State at death and owned any 


of the following: 


a. Real property or tangible personal property that is located in this 


State. 


b. Intangible personal property that has a tax situs in this State. 

(b) Amount. — The amount of the estate tax imposed by this section for 
estates of decedents dying on or after January 1, 2002, is the maximum credit 
for state death taxes allowed under section 2011 of the Code without regard to 
the phase-out and termination of that credit under subdivision (b)(2) and 
subsection (f) of that section and without regard to the deduction for state 
death taxes allowed under Section 2058 of the Code. If any property in the 
estate is located in a state other than North Carolina, the amount of tax 
payable depends on whether the decedent was a resident of this State at death. 
If the decedent was a resident of this State at death, the amount of tax due 
under this section is reduced by the lesser of the amount of the death tax paid 
the other state or an amount computed by multiplying the credit by a fraction, 


the numerator of which is the gross va 


lue of the estate that has a tax situs in 


another state and the denominator of which is the value of the decedent’s gross 
estate. If the decedent was not a resident of this State at death, the amount of 
tax due under this section is an amount computed by multiplying the credit by 
a fraction, the numerator of which is the gross value of real property that is 
located in North Carolina plus the gross value of any personal property that 
has a tax situs in North Carolina and the denominator of which is the value of 
the decedent’s gross estate. For purposes of this section, the gross value of 


property is its gross value 
proceedings. (1998-212, s. 


as finally 
99A.2(b); 2002-87, s. 


determined in the federal estate tax 


9: 2002-126, ss. 30C.3(a), 


30C.3(b); 2003-284, ss. 37A.4, 37A.5; 2003-416, s. 1; 2004-170, ss. 1, 4(a), (b); 


2005-144, ss. 8.1, 8.2.) 


Editor’s Note. — Session Laws 2003-284, s. 
48.1, provides: “Parts 32 through 47 of this act 
do not affect the rights or liabilities of the State, 
a taxpayer, or another person arising under a 
statute amended or repealed by those parts 
before the effective date of its amendment or 


repeal; nor do they affect the right to any 
refund or credit of a tax that accrued under the 
amended or repealed statute before the effec- 
tive date of its amendment or repeal.” 

Gassion Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
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ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Session Laws 2002-87, s. 10, as amended by 
Session Laws 2003-416, s. 1, provides that 
Session Laws 2002-87, s. 9, is applicable to the 
estates of decedents dying on or after January 
1, 2002, except that if the amendments made by 
s. 9 would create an increase in tax for a 
decedent dying before August 22, 2002, then 
the tax may be calculated under the prior law. 

Session Laws 2002-126, s. 30C.3(b), as 
amended by Session Laws 2003-284, s. 37A.4, 
as amended by Session Laws 2004-170, s. 1, as 
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amended by Session Laws 2005-144, s. 8.1, 
provide that the amendments by Session Laws 
2002-126, s. 30C.3, are effective on and after 
January 1, 2002, and applicable to the estates 
of decedents dying on or after that date. 

Session Laws 2005-144, s. 8.2, repealed Ses- 
sion Laws 2004-170, s. 4(b), which had provided 
that amendments to subsection (b) by the 2004 
act were repealed effective for the estates of 
decedents dying on or after July 1, 2005. 

Effect of Amendments. — Session Laws 
2003-284, s. 37A.5, effective June 30, 2003, in 
the first sentence of subsection (b), inserted 
“and termination” following “phase-out,” and 
inserted “and subsection (f)” following “subdivi- 
sion (b)(2).” 

Session Laws 2004-170, s. 4(a), effective Au- 
gust 2, 2004, inserted “and without regard to 
the deduction for state death taxes allowed 
under section 2058 of the Code” at the end of 
the first sentence in subsection (b). 


§ 105-32.3. Liability for estate tax. 
(a) Primary. — The tax imposed by this Article is payable from the assets of 


the estate. A person who receives property from an estate is liable for the 
amount of estate tax attributable to that property. 

(b) Personal Representative. — The personal representative of an estate is 
liable for an estate tax that is not paid within two years after it was due. This 
liability is limited to the value of the assets of the estate that were under the 
control of the personal representative. The amount for which the personal 
representative is liable may be recovered from the personal representative or 
from the surety on any bond filed by the personal representative under Article 
8 of Chapter 28A of the General Statutes. 

(c) Clerk of Court. — A clerk of court who allows a personal representative 
to make a final settlement of an estate without presenting one of the following 
is liable on the clerk’s bond for any estate tax due: 

(1) An affirmation by the personal representative certifying that no tax is 
due on the estate because this Article does not require an estate tax 
return to be filed for that estate. 

(2) Acertificate issued by the Secretary stating that the tax liability of the 
estate has been satisfied. (1998-212, s. 29A.2(b).) 


CASE NOTES 


Residuary Asset Beneficaries Properly 
Assessed State Estate Tax. — Co-executors 
who received a qualified terminal interest prop- 
erty trust’s residuary assets were required to 
pay the state estate tax, particularly in light of 


the decedent’s testamentary direction that the 
taxes were to be paid from the estate’s residue. 
Jones v. German, 156 N.C. App. 421, 576 S.E.2d 
401, 2003 N.C. App. LEXIS 125 (2003). 


§ 105-32.4. Payment of estate tax. 


(a) Due Date. — The estate tax imposed by this Article is due when an estate 
tax return is due. An estate tax return is due on the date a federal estate tax 


return is due. 
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(b) Filing Return. — An estate tax return must be filed under this Article if 
a federal estate tax return is required. The return must be filed by the personal 
representative of the estate on a form provided by the Secretary. 

(c) Extension. — An extension of time to file a federal estate tax return is an 
automatic extension of the time to file an estate tax return under this Article. 
The Secretary may, in accordance with G.S. 105-263, extend the time for 
paying the estate tax imposed by this Article or for filing an estate tax return. 

(d) Obtaining Amount Due. — The personal representative of an estate may 
sell assets in the estate to obtain money to pay the tax imposed by this Article. 

(e) Administration. — Article 9 of this Chapter applies to this Article. 
(1998-212, s. 29A.2(b).) 


§ 105-32.5. Making installment payments of tax due when 
federal estate tax is payable in installments. 


A personal representative who elects under section 6166 of the Code to make 
installment payments of federal estate tax may elect to make installment 
payments of the tax imposed by this Article. An election under this section 
extends the time for payment of the tax due in accordance with the extension 
elected under section 6166 of the Code. Payments of tax are due under this 
section at the same time and in the same proportion to the total amount of tax 
due as payments of federal estate tax under section 6166 of the Code. 
Acceleration of payments under section 6166 of the Code accelerates the 
payments due under this section. (1998-212, s. 29A.2(b).) 


§ 105-32.6. Estate tax is a lien on real property in the 
estate. 


The tax imposed by this Article on an estate 1s a lien on the real property in 
the estate and on the proceeds of the sale of the real property in the estate. The 
lien is extinguished when one of the following occurs: 

(1) The personal representative certifies to the clerk of court that no tax 
is due on the estate because this Article does not require an estate tax 
return to be filed for that estate. 

(2) The Secretary issues a certificate stating that the tax liability of the 
estate has been satisfied. 

(3) For specific real property, when the Secretary issues a tax waiver for 
that property. 

(4) Ten years have elapsed since the date of the decedent’s death. 
(1998-212, s. 29A.2(b).) 


§ 105-32.7. Generation-skipping transfer tax. 


(a) Tax. — Atax is imposed ona generation-skipping transfer that is subject 
to the tax imposed by Chapter 13 of Subtitle B of the Code when any of the 
following apply: 

(1) The original transferor is a resident of this State at the date of the 
original transfer. 

(2) The original transferor is not a resident of this State at the date of the 
original transfer and the transfer includes any of the following: 
a. Real or tangible personal property that is located in this State. 
b. Intangible personal property that has a tax situs in this State. 
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(b) Amount. — The amount of the tax imposed by this section is the 
maximum credit for state generation-skipping transfer taxes allowed under 
section 2604 of the Code. If property in the transfer is located in a state other 
than North Carolina, the amount of tax payable is the North Carolina 
percentage of the credit. 

If the original transferor was a resident of this State at the date of the 
original transfer, the North Carolina percentage is the net value of the 
property transferred that does not have a tax situs in another state, divided by 
the net value of all property transferred. If the original transferor was not a 
resident of this State at the date of the original transfer, the North Carolina 
percentage is the net value of real property that is located in North Carolina 
plus the net value of any personal property that has a tax situs in North 
Carolina, divided by the net value of all property transferred, unless the 
original transferor’s state of residence uses a different formula to determine 
that state’s percentage. In that circumstance, the North Carolina percentage is 
the amount determined by the formula used by the original transferor’s state 
of residence. 

The net value of property that is located in or has a tax situs in this State is 
its gross value reduced by any debt secured by that property. The net value of 
all the property in a transfer is its gross value reduced by any debts secured by 
the property. 

(c) Payment. — The tax imposed by this section is due when a return is due. 
A return is due the same date as the federal return for payment of the federal 
generation-skipping transfer tax. The tax is payable by the person who is liable 
for the federal generation-skipping transfer tax. (1998-212, s. 29A.2(b).) 


§ 105-32.8. Federal determination that changes the 
amount of tax payable to the State. 


If the federal government corrects or otherwise determines the gross estate 
tax imposed under section 2001 of the Code or the amount of the maximum 
state death tax credit allowed an estate under section 2011 of the Code, the 
personal representative must, within two years after being notified of the 
correction or final determination by the federal government, file an estate tax 
return with the Secretary reflecting the correct amount of tax payable under 
this Article. If the federal government corrects or otherwise determines the 
amount of the maximum state generation-skipping transfer tax credit allowed 
under section 2604 of the Code, the person who made the transfer must, within 
two years after being notified of the correction or final determination by the 
federal government, file a tax return with the Secretary reflecting the correct 
amount of tax payable under this Article. 

The Secretary must assess and collect any additional tax due as provided in 
Article 9 of this Chapter and must refund any overpayment of tax as provided 
in Article 9 of this Chapter. A person who fails to report a federal correction or 
determination in accordance with this section forfeits the right to any refund 
due by reason of the determination. (1998-212, s. 29A.2(b); 1999-337, s. 13; 
2005-435, s. 24.) 


Effect of Amendments. — Session Laws tax imposed under section 2001 of the Code or” 
2005-435, s. 24, effective September 27, 2005, and substituted “2011” for “6166” preceding “of 
in the first sentence, inserted “the gross estate the Code.” 
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ARTICLE 2. 


Privilege Taxes. 


§ 105-33. Taxes under this Article. 


(a) General. — Taxes in this Article are imposed for the privilege of carrying 
on the business, exercising the privilege, or doing the act named. 

(b) License Taxes. — A license tax imposed by this Article is an annual tax. 
The tax is due by July 1 of each year. The tax is imposed for the privilege of 
engaging in a specified activity during the fiscal year that begins on the July 
1 due date of the tax. The full amount of a license tax applies to a person who, 
during a fiscal year, begins to engage in an activity for which this Article 


requires a license. Before a person enga 


ges in an activity for which this Article 


requires a license, the person must obtain the required license. 

(c) Other Taxes. — The taxes imposed by this Article on a percentage basis 
or another basis are due as specified in this Article. 

(d) Repealed by Session Laws 1998-95, s. 2, effective July 1, 1999. 

(e) Repealed by Session Laws 1989, c. 584, s. 1. 

(f), (g) Repealed by Session Laws 1998-95, s. 2, effective July 1, 1999. 

(h) Liability Upon Transfer. — A grantee, transferee, or purchaser of any 
business or property subject to the State taxes imposed in this Article must 
make diligent inquiry as to whether the State tax has been paid. If the 
business or property has been granted, sold, transferred, or conveyed to an 
innocent purchaser for value and without notice that the vendor owed or is 
liable for any of the State taxes imposed under this Article, the property, while 
in the possession of the innocent purchaser, 1s not subject to any lien for the 


taxes. 


(i), G) Repealed by Session Laws 1998-99, s. 2, effective July 1, 1999. 
(k) Repealed by Session Laws 1987, c. 190. (1939, c. 158, s. 100; 1943, c. 400, 


PP 195 Ic) 643,'s. 2; 1953, c. 931, s: 


1; 1963, c. 294, s. 3; 1973, c. 476, s. 193; 


1977, c. 657, s. 1; 1981, c. 83, ss. 1, 2; 1985, c. 114, s. 10; 1985 (Reg. Sess., 1986), 
Caslorecidavac, 934,si3; 1987,-c..190; 1989, c. 584, s. 1; 1989 (Reg. Sess., 
1990), c. 814, s. 1; 1991 (Reg. Sess., 1992), c. 981, s. 1; 1993, c. 539, s. 688; 1994, 
Ex. Sess., c. 24, s. 14(c); 1996, 2nd Ex. Sess., c. 14, ss. 18, 19; 1998-95, ss. 1, 2.) 


Local Modification. — Town of Pittsboro: 
1993, c. 358, s. 9(a). 

Cross References. — As to power of county 
to levy license taxes as authorized by this 
Article, see G.S. 153A-152. For deletion of Di- 
vision I designation for G.S. 105-103 through 
105-113 of this Article, see the Editor’s note 
under G.S. 105-103. 

Editor’s Note. — Effective July 1, 1999, 
Session Laws 1998-95, s. 1 changed the head to 
this Article to read “Privilege Taxes.” 

Session Laws 1996, Second Extra Session, c. 
13, s. 1, provides that this act shall be known as 
the William S. Lee Quality Jobs and Business 
Expansion Act. 

Session Laws 1996, Second Extra Session, c. 
13, s. 4.2, effective July 1, 1999, provided: 
“Effective July 1, 1999, Article 2B of Chapter 
105 of the General Statutes, as amended by 


this act, is repealed. The Secretary shall retain 
from collections under Article 2 of Chapter 105 
of the General Statutes the cost of refunding 
the taxes levied in Article 2B of Chapter 105 of 
the General Statutes.” 

Session Laws 1996, Second Extra Session, c. 
13, s. 10.1, provides: “This act does not affect 
the rights or liabilities of the State, a taxpayer, 
or another person arising under a statute 
amended or repealed by this act before its 
amendment or repeal; nor does it affect the 
right to any refund or credit of a tax that would 
otherwise have been available under the 
amended or repealed statute before its amend- 
ment or repeal.” 

Legal Periodicals. — For comment on 1943 
amendment which made additions to the sec- 
tion, see 21 N.C.L. Rev. 368 (1943). 
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CASE NOTES 


Several Occupations Conducted by Indi- 
vidual. — Where several occupations are con- 
ducted in a town by the same individual, a 
privilege tax on one does not prevent a similar 
tax on another. Guano Co. v. Town of Tarboro, 
126.N.C: 68; 35: S:Ee 231°(1:900). 

Goods Manufactured in Another State. 
— The right of a state to tax traders, profes- 
sions and avocations within the borders of the 
state is unquestionable, though the goods dealt 
in are manufactured in another state. State v. 
Gorham. 115 N.C. 721.20 5.4119 C1894), 

Peddling. — A State license issued under 
G.S. 105-53 authorizes the licensee to engage in 


the business of peddling. State v. Byrd, 259 
N.C. 141, 130 S.E.2d 55 (1968). 

Applied in Eastern Carolina Tastee-Freez, 
Inc. v. City of Raleigh, 256 N.C. 208, 123 S.H.2d 
632 (1962). 

Cited in State v. Warren, 211 N.C. 75, 189 
S.E. 108 (1937); Duke Power Co. v. Bowles, 229 
N.C. 143, 48 S.E.2d 287 (1948); Northcutt v. 
Clayton, 269 N.C. 428, 152 S.E.2d 471 (1967); 
Greene v. City of Winston-Salem, 287 N.C. 66, 
213 S.E.2d 231 (1975); Chrysler Fin. Co., L.L.C. 
v. Offerman, 138 N.C. App. 268, 531 S.E.2d 223, 
2000 N.C. App. LEXIS 605 (2000). 


§ 105-33.1. Definitions. 


The following definitions apply in this Article: 
(1) City. — Defined in G.S. 105-228.90. 
(la) Code. — Defined in G.S. 105-228.90. 
(2) Repealed by Session Laws 1998-95, s. 3, effective July 1, 1999. 
(3) Person. — Defined in G.S. 105-228.90. 
(4) Secretary. — Defined in G.S. 105-228.90. (1991, c. 45, s. 1; 1991 (Reg. 
Sess., 1992),¢. 922, s.-2; 1993, c: 12;\s: 3::cn354;'s.06; 1998-95) aaay 


§ 105-34: Repealed by Session Laws 1979, c. 63. 
§ 105-35: Repealed by Session Laws 1979, c. 72. 


§§ 105-36 through 105-37: Repealed by Session Laws 1996, Second 
Extravoession, c.u44s.. li 


§ 105-37.1. Dances, athletic events, shows, exhibitions, 
and other entertainments. 


(a) Scope. — A privilege tax is imposed on the gross receipts of a person who 
is engaged in any of the following: 

(1) Giving, offering, or managing a dance or an athletic contest for which 
an admission fee in excess of fifty cents (50¢) is charged. 

(2) Giving, offering, or managing a form of amusement or entertainment 
that is not taxed by another provision of this Article and for which an 
admission fee is charged. 

(3) Exhibiting a performance, show, or exhibition, such as a circus or dog 
show, that is not taxed by another provision of this Article. 

(b) Rate and Payment. — The rate of the privilege tax is three percent (3%) 
of the gross receipts from the activities described in subsection (a) of this 
section. The tax is due when a return is due. A return is due by the 10th day 
after the end of each month and covers the gross receipts received during the 
previous month. 

(c) Advance Report. — A person who owns or controls a performance, show, 
or exhibition subject to the tax imposed by this section and who plans to bring 
the performance to this State from outside the State must file a statement with 
the Secretary that lists the dates, times, and places of the performance, show, 
or exhibition. The statement must be filed no less than five days before the first 
performance, show, or exhibition in this State. 
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(d) Local Taxes. — Cities may levy a license tax on a person taxed under 
subdivision (a)(1) or (a)(2) of this section; however, the tax may not exceed 
twenty-five dollars ($25.00). Cities may levy a license tax on a person taxed 
under subdivision (a)(3) of this section; however, the tax may not exceed 
twenty-five dollars ($25.00) for each day or part of a day the performance, 
show, or exhibition is given at each location. 

Counties may not levy a license tax on a person taxed under subdivision 
(a)(1) or (a)(2) of this section. Counties may levy a license tax on a person taxed 
under subdivision (a)(3) to the same extent as a city. (1939, c. 158, ss. 105, 106; 
1943, c. 400, s. 2; 1945, c. 708, s. 2; 1947, c. 501, s. 2; 1963, c. 1231; 1967, c. 865; 
1973, c. 476, s. 193; c. 476, s. 193; 1977, c. 657, s. 1; 1981, c. 2; c. SoMsyotGad Wie 
1985, c. 376; 1985 (Reg. Sess., 1986), c. 819, s. 3; 1987 (Reg. Sess., 1988), c. 
1082, s. 1.1; 1989, c. 584, ss. 5, 6; 1989 (Reg. Sess., 1990), c. 814, s. 2; 1991, c. 
45, s. 2; 1996, 2nd Ex. Sess., c. 14, s. 20; 1998-95, ss. 4, 5; 1999-337, s. 14(a); 


1999-456, s. 26.) 


Local Modification. — Cabarrus: 1961, c. 
1032; city of Greensboro: 1989, c. 383, s. 1; 
Forsyth-Guilford Metropolitan Baseball Park 
Authority: 1997-380, s. 1. 

Editor’s Note. — The historical citation for 


this section incorporates the history of repealed 
G.S. 105-38, which was combined into this 
section by Session Law 1999-337. 

Legal Periodicals. — See legislative sur- 
vey, 21 Campbell L. Rev. 323 (1999). 


CASE NOTES 


Constitutionality. — Imposition of a privi- 
lege tax on a live entertainment business un- 
der, G.S. 105-37.1, after the application of this 
tax to movie theaters had been legislatively 
removed, without a rational basis, was uncon- 
stitutional. Deadwood, Inc. v. N.C. Dep’t of 
Revenue, 148 N.C. App. 122, 557 S.E.2d 596, 
2001 N.C. App. LEXIS 1275 (2001), appeal 
dismissed, cert. denied, 355 N.C. 490, 563 
Gli 2ds000 (2002). 

Legislature had a rational basis for taxing 
businesses hosting live entertainment differ- 
ently than moving picture shows, because the 


former placed greater demands on public re- 
sources, created greater risks, and generated 
larger revenues than the latter. Deadwood, Inc. 
v. N.C. Dep’t of Revenue, 356 N.C. 407, 572 
S.E.2d 103, 2002 N.C. LEXIS 1114 (2002). 

Taxpayer’s payment of sales tax on ad- 
missions it received for entertainment did 
not relieve it of payment of a tax under this 
provision. Deadwood, Inc. v. N.C. Dep't of Rev- 
enue, 148 N.C. App. 122, 557 S.E.2d 596, 2001 
NG “App: LEXIS 1275" (2001), appeal dis- 
missed, cert. denied, 355 N.C. 490, 563 Se 2d 
565 (2002). 


§ 105-37.2: Repealed pursuant to Session Law 1998-96, s. 3, effective July 


SUS 


Cross References. — As to tax exemption 
for arts festivals and community festivals, see 
now G.S. 105-40 (10) and (11). 

Editor’s Note. — Session Laws 1998-96, s. 
3, made this section, relating to tax exemptions 
for arts festivals and community festivals, ef- 
fective August 14, 1998. Section 3 further 


stated that s. 1 of that act would be repealed 
effective July 1, 1999, only if Senate Bill 1252, 
An Act To Simplify And Modify Privilege And 
Excise Taxes And Related Permit Fees, was 
enacted by the 1998 General Assembly. Senate 
Bill 1252 was enacted as Session Laws 1998-95. 


§ 105-38: Repealed by Session Laws 1999-337, s. 14(b), effective ily 22, 


1£OO9: 


§ 105-38.1. Motion picture shows. 


(a) A privilege tax at the rate of one percent (1%) is imposed on the gross 
receipts of a person who 1s engaged in the business of operating a motion 
picture show for which an admission is charged. The tax is due when a return 
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is due. A return is due by the 10th day after the end of each month and covers 
the gross receipts received during the previous month. If a person offers an 
entertainment or amusement that includes both a motion picture taxable 
under this section and an entertainment or amusement taxable under G.S. 
105-37.1, the tax in that statute applies to the entire gross receipts and the tax 
levied in this section does not apply. 

(b) Repealed by Session Laws 1999-337, s. 15(a), effective July 22, 1999. 
(1998-95, s. 5.1; 1999-337, s. 15(a).) 


CASE NOTES 


Constitutionality. — Legislature had ara- risks, and generated larger revenues than the 
tional basis for taxing businesses hosting live latter. Deadwood, Inc. v. N.C. Dep’t of Revenue, 
entertainment differently than moving picture 356N.C. 407,572 S.E.2d 103, 2002 N.C. LEXIS 
shows, because the former placed greater de- 1114 (2002). 
mands on public resources, created greater 


§ 105-39: Repealed by Session Laws 1987 (Regular Session, 1988), c. 1082, 
Sale 


§ 105-40. Amusements — Certain exhibitions, perfor- 
mances, and entertainments exempt from tax. 


The following forms of amusement are exempt from the taxes imposed under 
this Article: 

(1) All exhibitions, performances, and entertainments, except as in this 
Article expressly mentioned as not exempt, produced by local talent 
exclusively, for the benefit of religious, charitable, benevolent or 
educational purposes, as long as no compensation is paid to the local 
talent. 

(2) The North Carolina Symphony Society, Incorporated, as specified in 
G.S. 140-10.1. 

(3) All exhibits, shows, attractions, and amusements operated by a society 
or association organized under the provisions of Chapter 106 of the 
General Statutes where the society or association has obtained a 
permit from the Secretary to operate without the payment of taxes 
under this Article. 

(4) All outdoor historical dramas, as specified in Article 19C of Chapter 
143 of the General Statutes. 

(5) All elementary and secondary school athletic contests, dances, and 
other amusements. 

(6) The first one thousand dollars ($1,000) of gross receipts derived from 
dances and other amusements actually promoted and managed by 
civic organizations when the entire proceeds of the dances or other 
amusements are used exclusively for civic and charitable purposes of 
the organizations and not to defray the expenses of the organization 
conducting the dance or amusement. The mere sponsorship of a dance 
or another amusement by a civic or fraternal organization does not 
exempt the dance or other amusement, because the exemption applies 
only when the dance or amusement is actually managed and con- 
ducted by the civic or fraternal organization. 

(6a) A youth athletic contest with an admissions price that does not 
exceed ten dollars ($10.00) sponsored by a person exempt from income 
tax under Article 4 of this Chapter. For the purpose of this subdivi- 
sion, a youth athletic contest means a contest in which each partici- 
pating athlete is less than 20 years of age. 
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(7) All dances, motion picture shows, and other amusements promoted 
and managed by a qualifying corporation that operates a center for 
the performing and visual arts if the dance or other amusement 1s 
held at the center. “Qualifying corporation” means a corporation that 
is exempt from income tax under G.S. 105-130.11(a)(3). “Center for 
the performing and visual arts” means a facility, having a fixed 
location, that provides space for dramatic performances, studios, 
classrooms, and similar accommodations to organized arts groups and 
individual artists. This exemption does not apply to athletic events. 

(7a) All exhibitions, performances, and entertainments promoted and 
managed by a nonprofit arts organization that is exempt from income 
tax under G.S. 105-130.11(a)(3). This exemption does not apply to 
athletic events. 

(8) A person that is exempt from income tax under Article 4 of this 
Chapter and is engaged in the business of operating a teen center. A 
“teen center” is a fixed facility whose primary purpose is to provide 
recreational activities, dramatic performances, dances, and other 
amusements exclusively for teenagers. 

(9) All entertainments or amusements offered or given on the Cherokee 
Indian reservation when the person giving, offering, or managing the 
entertainment or amusement is authorized to do business on the 
reservation and pays the tribal gross receipts levy to the tribal 
council. 

(10) Arts festivals held by a person that is exempt from income tax under 
Article 4 of this Chapter and that meets the following conditions: 

a. The person holds no more than two arts festivals during a calendar 
year. 

b. Each of the person’s arts festivals last no more than seven days. 

c. The arts festivals are held outdoors on public property and involve 
a variety of exhibitions, entertainments, and activities. 

(11) Community festivals held by a person who is exempt from income tax 
under Article 4 of this Chapter and that meets all of the following 
conditions: 

a. The person holds no more than one community festival during a 
calendar year. 

b. The community festival lasts no more than seven days. 

c. The community festival involves a variety of exhibitions, entertain- 
ments, and activities, the majority of which are held outdoors and 
are open to the public. (1939, c. 158, s. 108; 1998-95, ss. 5.1, 6; 
1998-96, s. 2; 1999-337, s. 15(b); 2000-140, s. 61; 2004-84, s. ie) 


Editor’s Note. — The historical citation for 
this section incorporates the history of repealed 
G.S. 105-38.1(b), which was combined into this 
section by Session Laws 1999-337. 

Session Laws 1998-96, s. 3 provided that s. 2 
of that act, which added subdivisions (10) and 
(11) would become effective July 1, 1999, if 
Senate Bill 1252, An Act To Simplify And Mod- 


ify Privilege License And Excise Taxes And 
Related Permit Fees, was enacted by the 1997 
General Assembly. Senate Bill 1252 was en- 
acted as S.L. 1998-95. 

Effect of Amendments. — Session Laws 
2004-84, s. 1, effective July 1, 2004, added 
subdivisions (6a) and (7a). 


CASE NOTES 


Applied in Markham v. Southern Conserva- 
tory of Music, 130 N.C. 276, 41 S.E. 531 (1902). 


Cited in Redevelopment Comm’n v. Guilford 
County, 1 N.C. App. 512, 162 S.E.2d 108 (1968). 
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§ 105-41. Attorneys-at-law and other professionals. 


(a) Every individual in this State who practices a profession or engages in a 
business and is included in the list below must obtain from the Secretary a 
statewide license for the privilege of practicing the profession or engaging in 
the business. A license required by this section is not transferable to another 
person. The tax for each license is fifty dollars ($50.00). 

(1) An attorney-at-law. 

(2) A physician, a veterinarian, a surgeon, an osteopath, a chiropractor, a 
chiropodist, a dentist, an ophthalmologist, an optician, an optome- 
trist, or another person who practices a professional art of healing. 

(3) A professional engineer, as defined in G.S. 89C-3. 

(4) A registered land surveyor, as defined in G.S. 89C-3. 

(5) An architect. 

(6) A landscape architect. 

(7) A photographer, a canvasser for any photographer, or an agent of a 
photographer in transmitting photographs to be copied, enlarged, or 
colored. 

(8) Areal estate broker or a real estate salesman, as defined in G.S. 93A-2. 
A real estate broker or a real estate salesman who is also a real estate 
appraiser is required to obtain only one license under this section to 
cover both activities. 

(9) A real estate appraiser, as defined in G.S. 93E-1-4. A real estate 
appraiser who is also a real estate broker or a real estate salesman is 
required to obtain only one license under this section to cover both 
activities. 

(10) A person who solicits or negotiates loans on real estate as agent for 
another for a commission, brokerage, or other compensation. 

(11) A mortician or embalmer licensed under G.S. 90-210.25. 

(b) The following persons are exempt from the tax: 

(1) A person who is at least 75 years old. 

(2) A person practicing the professional art of healing for a fee or reward, 
if the person is an adherent of an established church or religious 
organization and confines the healing practice to prayer or spiritual 
means. 

(3) Ablind person engaging in a trade or profession as a sole proprietor. A 
“blind person” means any person who is totally blind or whose central 
visual acuity does not exceed 20/200 in the better eye with correcting 
lenses, or where the widest diameter of visual field subtends an angle 
no greater than 20 degrees. This exemption shall not extend to any 
sole proprietor who permits more than one person other than the 
proprietor to work regularly in connection with the trade or profession 
for remuneration or recompense of any kind, unless the other person 
in excess of one so remunerated is a blind person. 

(c) Every person engaged in the public practice of accounting as a principal, 
or as a manager of the business of public accountant, shall pay for such license 
fifty dollars ($50.00), and in addition shall pay a license of twelve dollars and 
fifty cents ($12.50) for each person employed who is engaged in the capacity of 
supervising or handling the work of auditing, devising or installing systems of 
accounts. 

(d) Repealed by Session Laws 1998-95, s. 7, effective July 1, 1999. 

(e) Licenses issued under this section are issued as personal privilege 
licenses and shall not be issued in the name of a firm or corporation. A licensed 
photographer having a located place of business in this State is liable for a 
license tax on each agent or solicitor employed by the photographer for 
soliciting business. If any person engages in more than one of the activities for 


560 


§105-41 ART. 2. PRIVILEGE TAXES §105-41 


which a privilege tax is levied by this section, the person is liable for a privilege 
tax with respect to each activity engaged in. 

(f) Repealed by Session Laws 1981, c. 17. 

(g) Repealed by Session Laws 1998-95, s. 7, effective July 1, 1999. 

(h) Counties and cities may not levy any license tax on the business or 
professions taxed under this section. 

(i) Obtaining a license required by this Article does not of itself authorize 
the practice of a profession, business, or trade for which a State qualification 
license is required. (1939, c. 158, s. 109; 1941, c. 50, s. 3; 1943, c. 400, s. 2; 1949, 
c. 683; 1953, c. 1306; 1957, c. 1064; 1973, c. 476, s. 193; 1981, c. 17; c. 83, ss. 4, 
5; 1989, c. 584, s. 7; 1991 (Reg. Sess., 1992), c. 974, s. 1; 1993, c. 419, s. 13.2; 


1998-95, s. 7; 2002-158, s. 3; 2005-276, s. 23A.1(b).) 


Editor’s Note. — Session Laws 2002-158, s. 
15.1, provides that nothing in the act obligates 
the General Assembly to appropriate funds to 
implement the act now or in the future. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 23A.1(b), effective January 1, 
2006, and applicable to the membership fees 
due for 2006, deleted the former last two sen- 
tences of subdivision (a)(1), which read: “In 


addition to the tax, whenever an attorney pays 
the tax, the Department must give that attor- 
ney an opportunity to make a contribution of 
fifty dollars ($50.00) to support the North Caro- 
lina Public Campaign Financing Fund estab- 
lished by G.S. 163-278.63. Payment of the con- 
tribution is not required and is not considered 
part of the tax owed.” 

Legal Periodicals. — For comment on the 
1943 amendment which added the last sen- 
tence of subsection (e), see 21 N.C.L. Rev. 367 
(1943). 

For survey of 1976 case law on taxation, see 
boUN.C.L. Rev, 1083 (1977): 


CASE NOTES 


A “professional” art is one requiring knowl- 
edge of advanced type in a given field of science 
or learning gained by a prolonged course of 
specialized instruction and study. Smith v. 
Keator, 21 N.C. App. 102, 203 S.E.2d 411, aff'd, 
285 N.C. 530, 206 S.E.2d 203, appeal dis- 
missed, 419 U.S. 1043, 95 S. Ct. 613, 42 L. Ed. 
2d 636 (1974). 

A “professional” act or service is one 
arising out of a vocation, calling, occupation, or 
employment involving specialized knowledge, 
labor, or skill, and the labor or skill involved is 
predominantly mental or intellectual, rather 
than physical or manual. Smith v. Keator, 21 
N.C. App. 102, 203 S.E.2d 411, aff’d, 285 N.C. 
530, 206 S.E.2d 203, appeal dismissed, 419 U.S. 
1043, 95 S. Ct. 613, 42 L. Ed. 2d 636 (1974). 

The word “healing” in this section is ordi- 
narily understood to mean the curing of dis- 
eases or injuries. Smith v. Keator, 21 N.C. App. 
102, 203 S.E.2d 411, aff’d, 285 N.C. 530, 206 
S.E.2d 203, appeal dismissed, 419 U.S. 1043, 95 
SB Ct. 613, 42 L. Ed. 2d'636 (1974). 

Rulings by Secretary of Revenue Not 
Binding on Courts. — Rulings made by the 
Secretary of Revenue setting forth his interpre- 
tations of this section are not binding upon the 
courts. Smith v. Keator, 21 N.C. App. 102, 203 
S.E.2d 411, aff’d, 285 N.C. 530, 206 S.E.2d 203, 
appeal dismissed, 419 U.S. 1043, 95 S.Ct Gila: 


42 L. Ed. 2d 636 (1974). 

Masseurs are not persons “practicing 
any professional art of healing” within the 
meaning of subsection (a). Smith v. Keator, 21 
N.C. App. 102, 203 S.E.2d 411, aff’d, 285 N.C. 
530, 206 S.E.2d 203, appeal dismissed, 419 U.S. 
1043, 95 S. Ct. 613, 42 L. Ed. 2d 636 (1974). 

Masseurs are not required to obtain a 
privilege license from the State, and they are 
subject to regulation by local governments. 
Smith v. Keator, 21 N.C. App. 102, 203 S.E.2d 
411, aff’d, 285 N.C. 530, 206 S.E.2d 203, appeal 
dismissed, 419 U.S. 1043, 95 S. Ct. 618, 42 L. 
Ed. 2d 636 (1974). 

Persons Making “Negatives” Are Pho- 
tographers Subject to License Tax. — To 
solicit persons to have their photographs taken, 
arrange for the sitting and actually have the 
camera present and take what is popularly 
called a picture, but in fact is a “negative,” 
which is the outline of the subject on glass is 
engaging within the State in the profession or 
business of photography within the meaning of 
this section. Lucas v. City of Charlotte, 14 F. 
Supp. 163 (W.D.N.C. 1936), aff’d, 86 F.2d 394 
(4th Cir. 1936). 

Although the “negatives” are sent to an- 
other state for development the assessment 
of the tax under this section on photographers 
does not constitute an interference with or 
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burden upon interstate commerce. Lucas v. 
City of Charlotte, 14 F. Supp. 163 (W.D.N.C. 
1936), aff'd, 86 F.2d 394 (4th Cir. 1936). 
Discriminatory Statute Applying to Real 
Estate Brokers Is Unconstitutional. — 
Public-Local Laws of 1927, c. 241, requiring 
real estate brokers and salesmen in certain 
designated counties to be licensed by a real 
estate commission on the basis of moral char- 
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acter and proficiency in the public interest and 
requiring the payment of a license fee in addi- 
tion to the license required by this section, was 
held unconstitutional as discriminatory. State 
v. Warren, 211 N.C. 75, 189 S.E. 108 (1937). 

Cited, in. State.y.Dixon,.215_N.¢. 161.01 
S.E.2d 521 (1939); Northcutt v. Clayton, 269 
N.C. 428, 152 S.E.2d 471 (1967). 


OPINIONS OF ATTORNEY GENERAL 


Faith healers are “persons practicing 
any professional art of healing for fee or 
reward” within the purview of this section. See 
opinion of Attorney General to Mr. John R. 
Parker, 42 N.C.A.G. 286 (1973). 


Exemption Under Subsection (b) Does 
Not Revive the Right of a County to Levy a 


Tax. — See opinion of Attorney General to Mr. 
John R. Parker, 42 N.C.A.G. 286 (1973). 


§ 105-41.1: Repealed by Session Laws 1975, c. 619, s. 2. 


Cross References. — For present provi- 
sions as to license fees for professional bonds- 
men and runners, see G.S. 58-71-55, 58-71-75. 


§ 105-42: Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 


Tie 


§ 105-43: Repealed by Session Laws 1973, c. 1195, s. 8. 


Cross References. — For present provi- 
sions as to license fees for auctioneers, see G.S. 
85B-6. 


§ 105-44: Repealed by Session Laws 1981 (Regular Session, 1982), c. 1228. 


§§ 105-45, 105-46: Repealed by Session Laws 1996, Second Extra Session, 


CLAS oles 
§ 105-47: 


§ 105-48: 


Repealed by Session Laws 1979, c. 69. 


Repealed by Session Laws 1979, c. 67. 


§ 105-48.1: Repealed by Session Laws 1981, c. 7. 


§ 105-49: 


§ 105-50: 
ete 
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Repealed by Session Laws 1989, c. 584, s. 10. 


Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 
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§ 105-51: Repealed by Session Laws 1989, c. 584, s. 12. 


§ 105-51.1: Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 
Lie 


§ 105-52: Repealed by Session Laws 1979, c. 16, s. 1. 


§§ 105-53 through 105-55: Repealed by Session Laws 1996, Second 
Extra Session, c. 14, s. 17. 


Cross References. — For provisions deal- 
ing with peddlers, itinerant merchants, and 
specialty markets, see G.S. 66-250 et seq. 


§ 105-56: Repealed by Session Laws 1981, c. 5. 


§ 105-57: Repealed by Session Laws 1987 (Regular Session, 1988), c. 1081, 
Spel 


§ 105-58: Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 
lieghe 


§ 105-59: Repealed by Session Laws 1981 (Regular Session, 1982), c. 1282, 
s. 44. 


$§ 105-60, 105-61: Repealed by Session Laws 1996, Second Extra Session, 
ee ADS nee 


§ 105-61.1: Repealed by Session Laws 1989, c. 584, s. 17. 


§ 105-62: Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 
1 


§ 105-63: Repealed by Session Laws 1979, c. 65. 
§ 105-64: Repealed by Session Laws 1989, c. 584, s. 19. 


§ 105-64.1: Repealed by Laws 1989, c. 584, s. 19. =rsns 105-65: Repealed 
by Session Laws, 1996, Second Extra Session, c. 14, s. 17. 


§ 105-65.2: Repealed by Session Laws 1989, c. 584, s. 19. 
§ 105-66: Repealed by Session Laws 1989, c. 584, s. 19. 


§ 105-66.1: Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 
17.§ 105-67: Repealed by Session Laws 1991 (Reg. Sess., 
1992), c. 965, s. 1. 


§ 105-68: Repealed by Session Laws 1981 (Regular Session, 1982), c. 1229. 


§ 105-69: Repealed by Session Laws 1973, c. 1200, s. 1. 
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§ 105-70: Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 
ke 


Cross References. — See N.C. Const., Art. 
V, § 2 (1), (2), (6) and note thereto. 


§ 105-71: Repealed by Session Laws 1979, c. 70. 


§ 105-72: Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 
he 


§ 105-73: Repealed by Session Laws 1957, c. 1340, ss. 2, 9. 


§ 105-74: Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 
ley 


§ 105-75: Repealed by Session Laws 1979, 2nd Session, c. 1304, s. 1. 


§ 105-75.1: Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 
1p 


§ 105-76: Repealed by Session Laws 1979, c. 62. 


§ 105-77: Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 
17. 


§ 105-78: Repealed by Session Laws 1979, c. 66. 
§ 105-79: Repealed by Session Laws 1979, c. 150, s. 4. 


§ 105-80: Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 
1are 


§ 105-81: Repealed by Session Laws 1947, c. 501, s. 2. 
§ 105-82: Repealed by Session Laws 1989, c. 584, s. 24. 


§ 105-83. Installment paper dealers. 


(a) Every person engaged in the business of dealing in, buying, or discount- 
ing installment paper, notes, bonds, contracts, or evidences of debt for which, 
at the time of or in connection with the execution of the instruments, a lien is 
reserved or taken upon personal property located in this State to secure the 
payment of the obligations, shall submit to the Secretary quarterly no later 
than the twentieth day of January, April, July, and October of each year, upon 
forms prescribed by the Secretary, a full, accurate, and complete statement, 
verified by the officer, agent, or person making the statement, of the total face 
value of the obligations dealt in, bought, or discounted within the preceding 
three calendar months and, at the same time, shall pay a tax of two hundred 
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seventy-seven thousandths of one percent (.277%) of the face value of these 
obligations. 

(b) Repealed by Session Laws 1998-95, s. 9, effective July 1, 1999. 

(c) If any person deals in, buys, or discounts any obligations described in 
this section without paying a tax imposed by this section, the person may not 
bring an action in a State court to enforce collection of an obligation dealt in, 
bought, or discounted during the period of noncompliance with this section 
until the person pays the amount of tax, penalties, and interest due. 

(d) This section does not apply to corporations liable for the tax levied under 
G.S. 105-102.3 or to savings and loan associations. 

(e) Counties and cities shall not levy any license tax on the business taxed 
under this section. (1939, c. 158, s. 148; 1957, c. 1340, s. 2; 1973, c. 476, s. 193; 
1981, c. 83, ss. 8, 9; 1991, c. 45, s. 3; 1991 (Reg. Sess., 1992), c. 965, s. 3; 
1998-95, s. 9; 1998-98, s. 1(f).) 


CASE NOTES 


Constitutionality. — The imposition of 
taxes on installment paper dealers is not ren- 
dered discriminatory by the exemption from 
the tax of corporations organized under the 
State or national banking laws, even though 
banks, in addition to their regular banking 
business, carry on the identical business of 
discounting commercial paper, since the two 
businesses are distinct in fact, and the one is 
subject to regulations and controls which are 
not applicable to the other. Lenoir Fin. Co. v. 
Currie, 254 N.C. 129, 118 S.E.2d 543, appeal 
dismissed, 368 U.S. 289, 82S. Ct. 375, 7 L. Ed. 
g56 (1961). 

The defendant/finance corporation was 
not subject to tax assessment under this 
section for its wholesale installment pa- 
per business where the buying and selling of 
the installment paper took place entirely 
within a foreign state and its other activities 
were not incident to the buying and selling of 
the paper. The defendant’s retail installment 


paper business in North Carolina had no rela- 
tion to its wholesale installment paper busi- 
ness; and the record contained no evidence that 
the defendant engaged in the promotion or 
solicitation of the buying or selling of install- 
ment paper in North Carolina. Chrysler Fin. 
Co., L.L.C. v. Offerman, 138 N.C. App. 268, 531 
S.E.2d 223, 2000 N.C. App. LEXIS 605 (2000). 

Bank Distinguished from Installment 
Paper Dealer. — See Lenoir Fin. Co. v. Currie, 
254 N.C. 129, 118 S.E.2d 543, appeal dismissed, 
368 U.S. 289, 82 S. Ct. 375, 7 L. Ed. 336 (1961). 

“Engaged in the Business.” — The defen- 
dant/finance corporation was “engaged in the 
business of dealing in. . . installment paper” 
where it purchased credit sale agreements from 
another corporation although it did so in order 
to provide dealerships with financing under a 
wholesale finance plan and not for the purpose 
of making a profit. Chrysler Fin. Co., L.L.C. v. 
Offerman, 138 N.C. App. 268, 531 S.E.2d 223, 
2000 N.C. App. LEXIS 605 (2000). 


§ 105-84: Repealed by Session Laws 1979, c. 150, s. 5. 


§§ 105-85, 105-86: Repealed by Session Laws 1996, Second Extra Session, 


Cults cy try: 


§ 105-87: Repealed by Session Laws 1981, c. 6. 


§ 105-88. Loan agencies. 


(a) Every person, firm, or corporation engaged in any of the following 
businesses must pay for the privilege of engaging in that business an annual 
tax of two hundred fifty dollars ($250.00) for each location at which the 


business is conducted: 


(1) The business of making loans or lending money, accepting liens on, or 
contracts of assignments of, salaries or wages, or any part thereof, or 
other security or evidence of debt for repayment of such loans in 
installment payment or otherwise. 
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(2) The business of check cashing regulated under Article 22 of Chapter 
53 of the General Statutes. 

(3) The business of pawnbroker regulated under Chapter 91A of the 
General Statutes. 

(b) This section does not apply to banks, industrial banks, trust companies, 
savings and loan associations, cooperative credit unions, the business of 
negotiating loans on real estate as described in G.S. 105-41, or insurance 
premium finance companies licensed under Article 35 of Chapter 58 of the 
General Statutes. This section applies to those persons or concerns operating 
what are commonly known as loan companies or finance companies and whose 
business is as hereinbefore described, and those persons, firms, or corporations 
pursuing the business of lending money and taking as security for the payment 
of the loan and interest an assignment of wages or an assignment of wages 
with power of attorney to collect the amount due, or other order or chattel 
mortgage or bill of sale upon household or kitchen furniture. No real estate 
mortgage broker is required to obtain a privilege license under this section 
merely because the broker advances the broker’s own funds and takes a 
security interest in real estate to secure the advances and when, at the time of 
the advance, the broker has already made arrangements with others for the 
sale or discount of the obligation at a later date and does so sell or discount the 
obligation within the period specified in the arrangement or extensions 
thereof; or when, at the time of the advance the broker intends to sell the 
obligation to others at a later date and does, within 12 months from date of 
initial advance, make arrangements with others for the sale of the obligation 
and does sell the obligation within the period specified in the arrangement or 
extensions thereof: or because the broker advances the broker’s own funds in 
temporary financing directly involved in the production of permanent-type 
loans for sale to others; and no real estate mortgage broker whose mortgage 
lending operations are essentially as described above is required to obtain a 
privilege license under this section. 

(c) At the time of making any such loan, the person, or officer of the firm or 
corporation making the loan, shall give to the borrower in writing in conve- 
nient form a statement showing the amount received by the borrower, the 
amount to be paid back by the borrower, the time in which the amount is to be 
paid, and the rate of interest and discount agreed upon. 

(d) A loan made by a person who does not comply with this section is not 
collectible at law under G.S. 105-269.13. 

(e) Counties, cities, and towns may levy a license tax on the business taxed 
under this section. Except as provided in G.S. 160A-211 and G.S. 153A-152, the 
tax may not exceed one hundred dollars ($100.00). (1939, c. 158, s. 152; 1967, 
¢. 1080:-¢.-1232..5)2) 197340, 47.6) e.19321991. c 3455594) 19937 0b 50 emo: 
1994, Ex. Sess., c. 24, s. 14(c); 1998-98, s. 1(g); 1999-438, s. 2; 2000-120, s. 3; 
2OOQO LT Gas G2.) 


Cross References. — For the Consumer 
Finance Act, see G.S. 53-164 through 53-191. 


CASE NOTES 


Purpose of Section Is to Raise Revenue. 
— The tax imposed on loan agencies or brokers 
by this section is merely one of the Section B 
license taxes imposed by this Article for the 
privilege of carrying on a particular business, 
and its purpose is to raise revenue. Northcutt v. 
Clayton, 269 N.C. 428, 152 S.E.2d 471 (1967). 

This Section Applies to Loan Agencies 


Irrespective of the Amounts Loaned. — All 
loan agencies subject to the provisions of this 
section are not subject to the provisions of the 
Consumer Finance Act, G.S. 53-164 et seq. This 
section applies to all the loan agencies specified 
therein, irrespective of the amounts which they 
loan or the interest they charge. Northcutt v. 
Clayton, 269 N.C. 428, 152 S.E.2d 471 (1967). 
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Cited in Lenoir Fin. Co. v. Currie, 254 N.C. 
129, 118 S.E.2d 543 (1961). 


§§ 105-89 through 105-90: Repealed by Session Laws 1996, Second 
Extra Session, c. 14, s. 17. 


§ 105-90.1: Repealed by Session Laws 1989 (Regular Session, 1990), c. 814, 
s. 4. 


§ 105-91: Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 
hey 


105-92: Repealed by Session Laws 1981 (Regular Session, 1982), c. 1227. 
105-93: Repealed by Session Laws 1979, c. 68. 

105-94: Repealed by Session Laws 1947, c. 501, s. 2. 

105-95: Repealed by Session Laws 1947, c. 831, s. 2. 


105-96: Repealed by Session Laws 1981 (Regular Session, 1982), c. 1231. 


CR Qh QR QRH CR LH 


105-97: Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 
Lely 


105-100: Repealed by Session Laws 1979, c. 64. 
105-101: Repealed by Session Laws 1979, c. 85, s. 1. 


105-102: Repealed by Session Laws 1981 (Regular Session, 1982), c. 1230. 


CrH QR CR LHR 


105-102.1: Repealed by Session Laws 1996, Second Extra Session, c. 14, 
Seal 76 


§ 105-102.2: Repealed by Session Laws 1981 (Regular Session, 1982), c. 
23 


§ 105-102.3. Banks. 


There is imposed upon every bank or banking association, including each 
national banking association, that is operating in this State as a commercial 
bank, an industrial bank, a savings bank created other than under Chapter 
54B or 54C of the General Statutes or the Home Owners’ Loan Act of 1933 (12 
U.S.C. §§ 1461-68), a trust company, or any combination of such facilities or 
services, and whether such bank or banking association, hereinafter to be 
referred to as a bank or banks, is organized, under the laws of the United 
States or the laws of North Carolina, in the corporate form or in some other 
form of business organization, an annual privilege tax. A report and the 
privilege tax are due by the first day of July of each year on forms provided by 
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the Secretary. The tax rate is thirty dollars ($30.00) for each one million dollars 
($1,000,000) or fractional part thereof of total assets held as provided in this 
section. The assets upon which the tax is levied shall be determined by 
averaging the total assets shown in the four quarterly call reports of condition 
(consolidating domestic subsidiaries) for the preceding calendar year as 
required by bank regulatory authorities. If a bank has been in operation less 
than a calendar year, then the assets upon which the tax is levied shall be 
determined by multiplying the average of the total assets by a fraction, the 
denominator of which is 365 and the numerator of which is the number of days 
of operation. If a bank operates an international banking facility, as defined in 
G.S. 105-130.5(b)(13), the assets upon which the tax is levied shall be reduced 
by the average amount for the taxable year of all assets of the international 
banking facility which are employed outside the United States, as computed 
pursuant to G.S. 105-130.5(b)(13)c. For an out-of-state bank with one or more 
branches in this State, or for an in-state bank with one or more branches 
outside this State, the assets of the out-of-state bank or of the in-state bank 
upon which the tax is levied shall be reduced by the average amount for the 
taxable year of all assets of the out-of-state bank or of the in-state bank which 
are employed outside this State. The tax imposed in this section shall be for the 
privilege of carrying on the businesses herein defined on a statewide basis 
regardless of the number of places or locations of business within the State. 
Counties and cities may not levy a license or privilege tax on the businesses 
taxed under this section, nor on the business of an international banking 
facility as defined in subsection (b)(13) of G.S. 105-130.5. (1973, c. 1053, s. 7; 
1981, c. 855, s. 2; 1985 (Reg. Sess., 1986), c. 985, s. 4; 1995, c. 322, s. 2; 1998-95, 
s. 10; 1998-98, s. 1(h).) 


§ 105-102.4: Repealed by Session Laws 1989, c. 584, s. 35. 


§ 105-102.5: Repealed by Session Laws 1996, Second Extra Session, c. 14, 
See 


§ 105-102.6. Publishers of newsprint publications. 


(a) Purpose. — The purpose of this section is to provide incentives for the 
recycling of newsprint and magazines and for the use of newsprint that 
contains recycled content. 

(b) Definitions. — The following definitions apply in this section: 

(1) Gross tonnage of newsprint consumed. — The weight in metric tons of 
all newsprint consumed by a publisher. 

(2) Newsprint. — Uncoated paper, whether supercalendered or machine 
finished, made primarily from mechanical wood pulp combined with 
some chemical wood pulp, weighing between 24.5 and 35 pounds for 
500 sheets of paper two feet by three feet in size, and having a 
brightness of less than 60. 


(2a) Nonvirgin newsprint. — Newsprint that contains recycled 
postconsumer recovered paper. 
(3) Postconsumer recovered paper. — Paper products, generated by a 


business or consumer, that have served their intended end uses and 
have been separated or diverted from solid waste. 

(4) Publisher. — A person engaged in the business of producing publica- 
tions printed on newsprint who acquires and uses newsprint for this 
business. 

(5) Recycled content percentage. — The percentage by weight of the total 
gross tonnage of newsprint consumed by the publisher that is recycled 
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postconsumer recovered paper. For example, if a publisher consumes 
10 tons of virgin newsprint, 10 tons of nonvirgin newsprint that 
contains fifty percent (50%) recycled postconsumer recovered paper, 
and 10 tons of nonvirgin newsprint that contains ten percent (10%) 
recycled postconsumer recovered paper, the publisher’s recycled con- 
tent percentage is 6/30 or twenty percent (20%). 

(6) Recycled content tonnage. — The weight in metric tons of the total 
gross tonnage of newsprint consumed by the publisher that is recycled 
postconsumer recovered paper. 

(7) Recycling. — Any process by which solid waste, or materials that 
would otherwise become solid waste, are collected, separated, or 
processed, and reused or returned to use in the form of raw materials 
or products. 


(8) Recycling tonnage. — The weight in metric tons of newsprint and 
magazines recycled or diverted to recycling by a publisher. 
(9) Virgin newsprint. — Newsprint that does not contain recycled 


postconsumer recovered paper. 

(c) Minimum Recycled Content Percentage. — The recycled content percent- 
age of newsprint consumed by a publisher shall equal or exceed the following 
minimum recycled content percentages: 

During 1991 and 1992, twelve percent (12%). 

During 1993, fifteen percent (15%). 

During 1994, twenty percent (20%). 

During 1995 and 1996, twenty-five percent (25%). 

During 1997 and 1998, thirty percent (30%). 

During 1999 through 2004, thirty-five percent (357%). 

After 2004, forty percent (40%). 

A publisher who has developed and operates or contracts for the operation of a 
newspaper or magazine recycling program shall receive partial credit toward 
the recycled content percentage goals established in this subsection on the 
basis of one ton of credit toward its total recycled content tonnage for each ton 
of recycling tonnage. 

(d) Tax. — Every publisher shall apply for and obtain from the Secretary a 
newsprint publisher tax reporting number and shall file an annual report with 
the Secretary by January 31 of each year. The report shall include the 
following information for the preceding calendar year: 

(1) Tonnage of virgin newsprint consumed. 

(2) Tonnage of nonvirgin newsprint consumed. 

(3) Gross tonnage of newsprint consumed. 

(4) Itemized percentages of recycled postconsumer recovered paper con- 

tained in tonnage of nonvirgin newsprint consumed. 

(5) Recycled content tonnage. 

(6) Recycled content percentage. 

(7) Recycling tonnage. 
In addition, each publisher whose recycled content percentage for a calendar 
year is less than the applicable minimum recycled content percentage provided 
in subsection (c) shall pay a tax of fifteen dollars ($15.00) on each ton by which 
the publisher’s recycled content tonnage falls short of the tonnage of recycled 
postconsumer recovered paper needed to achieve the applicable minimum 
recycled content percentage provided in subsection (c). This tax is due when 
the report is filed. No county or city may impose a license tax on the business 
taxed under this section. 

(e) Exemption. — The tax levied in this section does not apply to an amount 
calculated pursuant to subsection (d) to the extent the amount is attributable 
solely to the publisher’s inability to obtain sufficient recycled content news- 
print because (i) recycled content newsprint was not available at a price 
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comparable to the price of virgin newsprint; (ii) recycled content newsprint of 
a quality comparable to virgin newsprint was not available; or (ii) recycled 
content newsprint was not available within a reasonable period of time during 
the reporting period. In order to claim the exemption provided in this 
subsection, a publisher must certify to the Secretary: 

(1) The amount of virgin newsprint consumed by the publisher during the 
reporting period solely for one of the reasons listed above. 

(2) That the publisher attempted to obtain recycled content newsprint 
from every manufacturer of recycled content newsprint that offered to 
sell recycled content newsprint to the publisher within the preceding 
calendar year. 

(3) The name, address, and telephone number of each recycled content 
newsprint manufacturer contacted, including the company name and 
the name of the company’s individual representative or employee. 

(f) Use of Proceeds. — The Secretary shall, on or before April 15 of each year, 
credit the net proceeds of the tax imposed by this section to the Solid Waste 
Management Trust Fund created in G.S. 130A-309.12. (1991, c. 539, s. 2; c. 
761, s. 18; 1991 (Reg. Sess., 1992), c. 1007, s. 1; 1995, c. 459, s. 1; 1997-456, s. 
27; 1998-95, s. 11; 1999-346, s. 1.) 


§ 105-103. Unlawful to operate without license. 


When a license tax is required by law, and whenever the General Assembly 
shall levy a license tax on any business, trade, employment, or profession, or 
for doing any act, it shall be unlawful for any person, firm, or corporation 
without a license to engage in such business, trade, employment, profession, or 
do the act; and when such tax is imposed it shall be lawful to grant a license 
for the business, trade, employment, or for doing the act; and no person, firm, 
or corporation shall be allowed the privilege of exercising any business, trade, 
employment, profession, or the doing of any act taxed in this schedule 
throughout the State under one license, except under a statewide license. 
(1939; fooys, 13k 1998-98" s: 41>) 


Editor’s Note. — Session Laws 1998-98, s. 105-103 through 105-113, so that Article 2 now 
41, effective August 14, 1998, deleted the contains G.S. 105-33 through 105-113 without 
former Division I designation from sections any subdivision into Parts. 


§ 105-104. Manner of obtaining license from Secretary of 
Revenue. 


(a) Every person, firm, or corporation desiring to obtain a State license for 
the privilege of engaging in any business, trade, employment, profession, or of 
the doing of any act for which a State license is required, shall, unless 
otherwise provided by law, make application therefor in writing to the 
Secretary of Revenue, in which shall be stated the county, city, or town and the 
definite place therein where the business, trade, employment, or profession is 
to be exercised; the name and resident address of the applicant, whether the 
applicant is an individual, firm, or corporation; the nature of the business, 
trade, employment, or profession; number of years applicant has prosecuted 
such business, trade, employment, or profession in this State, and such other 
information as may be required by the Secretary of Revenue. The application 
shall be accompanied by the license tax prescribed in this Article. 

(b) Upon receipt of the application for a State license with the tax prescribed 
by this Article, the Secretary of Revenue, if satisfied of its correctness, shall 
issue a State license to the applicant to engage in the business, trade, 
employment, or profession in the name of and at the place set out in the 
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application. No license issued by the Secretary of Revenue shall be valid or 
have any legal effect unless and until the tax prescribed by law has been paid, 
and the fact of such shall appear on the face of the license. (1939, c. 158, s. 182; 
17 24,01,476:519193)) 


§ 105-105. Persons, firms, and corporations engaged in 
more than one business to pay tax on each. 


Where any person, firm, or corporation is engaged in more than one 
business, trade, employment, or profession which is made under the provisions 
of this Article subject to State license taxes, such persons, firms, or corpora- 
tions shall pay the license tax prescribed in this Article for each separate 
business, trade, employment, or profession. (1939, c. 158, s. Iketsi.) 


§ 105-106. Effect of change in name of firm. 


No change in the name of a firm, partnership, or corporation, nor the taking 
in of a new partner, nor the withdrawal of one or more of the firm, shall be 
considered as commencing business; but if any one or more of the partners 
remain in the firm, or if there is change in ownership of less than a majority of 
the stock, if a corporation, the business shall be regarded as continuing. (1939, 
c. 158, s. 184.) 


§ 105-107: Repealed by Session Laws 1998-95, s. 12, effective July 1, 1999. 


§ 105-108. Property used in a licensed business not ex- 
empt from taxation. 


A State license, issued under any of the provisions of this Article shall not be 
construed to exempt from other forms of taxation the property employed in 
such licensed business, trade, employment, or profession. (1939, c. 158, s. 186.) 


§ 105-109. Obtaining license and paying tax. 


(a) Repealed by Session Laws 1998-95, s. 13, effective Ulloa: 

(b) License Required. — Before a person may engage in a business, trade, or 
profession for which a license is required under this Article, the person must be 
licensed by the Department pursuant to G.S. 105-104. A license must be 
displayed conspicuously at the location of the licensed business, trade, or 
profession. 

(c) Repealed by Session Laws 1998-212, s. 29A.14(a), effective January l, 
1999; 

(d) Penalties. — The penalties in G.S. 105-236 apply to this Article. The 
Secretary may collect a tax due under this Article in any manner allowed 
under Article 9 of this Chapter. 

(e) Local License Taxes. — The penalty and collection provisions of this 
section apply to taxes levied by counties of the State under the authority of this 
Article in the same manner and to the same extent as they apply to taxes 
levied by the State. The provisions of this section for the collection of 
delinquent license taxes apply to license taxes levied by the cities and towns of 
this State under authority of this Article, or any other provision of law, in the 
same manner and to the same extent as they apply to taxes levied by the State. 
(1939, c. 158, s. 187; 1957, c. 859; 1963, c. 294, s. 5; 1973, c. 108, s. 51; c. 476, 
s. 193; 1993, c. 539, ss. 698, 699; 1994, Ex. Sess., c. 24, s. 14(c); 1998-95, s. eS: 
1998-212, s. 29A.14(a).) 
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Local Modification. — City of Charlotte: 
1991 .c+-64. 8. ls 


§ 105-109.1: Repealed by Session Laws 1999-337, s. 16, effective July 22, 
1999. 


§ 105-110: Repealed by Session Laws 1998-212, s. 29A.14(b), effective 
Panay: 


§ 105-111: Repealed by Session Laws 2001-414, s. 2, effective September 
1420018 


§ 105-112: Repealed by Session Laws 1998-212, s. 29A.14(c), effective 
JanWtary 1.81090: 


§ 105-113: Repealed by Session Laws 1999-337, s. 17, effective July 22, 
1999; 


§ 105-113.1: Deleted. 


Editor’s Note. — This section, which related Laws 1943, c. 400, s. 2, and was amended by 
to privilege taxes payable in advance and pro- Session Laws 1945, c. 708, s. 2. As the section 
vided for the reduction of taxes levied under expired by limitation on June 1, 1947, it has 
certain sections, was derived from Session _ been deleted. 


ARTICLE 2A. 


Tobacco Products Tax. 
Part 1. General Provisions. 


§ 105-113.2. Short title. 


This Article may be cited as the “Tobacco Products Tax Act” or “Tobacco 
Products Tax Article.” (1969, c. 1075, s. 2; 1991, c. 689, s. 266; 1998-98, s. 56.) 


§ 105-113.3. Scope of tax; administration. 


(a) Scope. — The taxes imposed by this Article shall be collected only once on 
the same tobacco product. Except as permitted by Article 2 of this Chapter, a 
city or county may not levy a privilege license tax on the sale of tobacco 
products. 

(b) Administration. — Article 9 of this Chapter applies to this Article. (1969, 
c. 1075, s. 2; 1991, c. 689, s. 268; 1998-212, s. 29A.14(d).) 


§ 105-113.4. Definitions. 


The following definitions apply in this Article: 
(1) Cigar. — A roll of tobacco wrapped in a substance that contains 
tobacco, other than a cigarette. 
(la) Cigarette. — Any of the following: 
a. A roll of tobacco wrapped in paper or in a substance that does not 
contain tobacco. 
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b. Aroll of tobacco wrapped in a substance that contains tobacco and 
that, because of its appearance, the type of tobacco used in the 
filler, or its packaging and labeling, is likely to be offered to or 
purchased by a consumer as a cigarette described in subpart a. of 
this subdivision. 

(2) Cost price. — The price a person liable for the tax on tobacco products 

imposed by Part 3 of this Article paid for the products, before any 

discount, rebate, or allowance or the tax imposed by that Part. 

Distributor. — Either of the following: 

a. A person, wherever resident or located, who purchases non-tax- 
paid cigarettes directly from the manufacturer of the cigarettes 
and stores, sells, or otherwise disposes of the cigarettes. 

b. A person who manufactures or produces cigarettes or causes them 
to be manufactured or produced. 

(4) Repealed by Session Laws 1991, c. 689, s. 267. 

(5) Paes distributor. — A distributor licensed under Part 2 of this 

rticle. 

(6) Manufacturer. — A person who manufactures or produces tobacco 
products. 

(7) Package. — The individual packet, can, box, or other container used to 
contain and to convey tobacco products to the consumer. 

(8) Person. — Defined in G.S. 105-228.90. 

(9) Retail dealer. — A person who sells a tobacco product to the ultimate 
consumer of the product. 

(10) Sale. — A transfer, a trade, an exchange, or a barter, in any manner 
or by any means, with or without consideration. 

(10a) Secretary. — The Secretary of Revenue. 

(11) Repealed by Session Laws 1993, c. 442, s. 1, effective January 1, 1994. 

(1la) Tobacco product. — A cigarette, a cigar, or any other product that 
contains tobacco and is intended for inhalation or oral use. 

(12) Repealed by Session Laws 1993, c. 442, s. 1, effective January 1, 
1994. 


(3 


— 


(13) Use. — The exercise of any right or power over cigarettes, incident to 
the ownership or possession thereof, other than the making of a sale 
thereof in the course of engaging in a business of selling cigarettes. 
The term includes the keeping or retention of cigarettes for use. 

(14) Wholesale dealer. — A person who makes tobacco products other 
than cigarettes or who acquires tobacco products other than cigarettes 
for sale to another wholesale dealer or to a retail dealer. (1969, c. IMO Sy 
gs, 2; 1973, c. 476, s. 193; 1991, c. 689, s. 267; 1998, c. 354, s. 7; c. 442, 


s. 1.) 
§ 105-113.4A. Licenses. 
(a) General. — To obtain a license required by this Article, an applicant 


must apply to the Secretary and pay the tax due for the license. A license is not 
transferable or assignable and must be displayed at the place of business for 
which it is issued. 

(b) Refund. — A refund of a license tax is allowed only when the tax was 
collected or paid in error. No refund is allowed when a license holder 
surrenders a license or the Secretary revokes a license. 

(c) Duplicate or Amended License. — Upon application to the Secretary, a 
license holder may obtain without charge one of the following: 

(1) A duplicate license, if the license holder establishes that the original 
license has been lost, destroyed, or defaced. 

(2) An amended license, if the license holder establishes that the location 
of the place of business for which the license was issued has changed. 
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A duplicate or amended license shall state that it is a duplicate or amended 
license, as appropriate. (1991 (Reg. Sess., 1992), c. 955, s. 3.) 


§ 105-113.4B. Reasons why the Secretary can cancel a 
license. 


(a) Reasons. — The Secretary may cancel a license issued under this Article 
upon the written request of the license holder. The Secretary may summarily 
cancel the license of a license holder when the Secretary finds that the license 
holder is incurring liability for the tax imposed under this Article after failing 
to pay a tax when due under this Article. In addition, the Secretary may cancel 
the license of a license holder that commits one or more of the following acts 
after holding a hearing on whether the license should be cancelled: 

(1) A violation of this Article. 
(2) A violation of G.S. 14-401.18. 

(b) Procedure. — The Secretary must send a person whose license is 
summarily cancelled a notice of the cancellation and must give the person an 
opportunity to have a hearing on the cancellation within 10 days after the 
cancellation. The Secretary must give a person whose license may be cancelled 
after a hearing at least 10 days’ written notice of the date, time, and place of 
the hearing. A notice of a summary license cancellation and a notice of hearing 
must be sent by registered mail to the last known address of the license holder. 
(1999-333, s. 6.) 


§ 105-113.4C. Enforcement of Master Settlement Agree- 
ment Provisions. 


The Master Settlement Agreement between the states and the tobacco 
product manufacturers, incorporated by reference into the consent decree 
referred to in S.L. 1999-2, requires each state to diligently enforce Article 37 of 
Chapter 66 of the General Statutes. The Office of the Attorney General and the 
Secretary of Revenue shall perform the following responsibilities in enforcing 
Article 37: 

(1) The Office of the Attorney General must give to the Secretary of 
Revenue a list of the nonparticipating manufacturers under the 
Master Settlement Agreement and the brand names of the products of 
the nonparticipating manufacturers. 

(2) The Office of the Attorney General must update the list provided under 
subdivision (1) of this section when a nonparticipating manufacturer 
becomes a participating manufacturer, another nonparticipating 
manufacturer is identified, or more brands or products of nonpartic- 
ipating manufacturers are identified. 

(3) The Secretary of Revenue must require the taxpayers of the tobacco 
excise tax to identify the amount of tobacco products of nonparticipat- 
ing manufacturers sold by the taxpayers, and may impose this 
requirement as provided in G.S. 66-290(10). 

(4) The Secretary of Revenue must determine the amount of State tobacco 
excise taxes attributable to the products of nonparticipating manu- 
facturers, based on the information provided by the taxpayers, and 
must report this information to the Office of the Attorney General. 
(1999-311, s. 2.) 


Editor’s Note. — The number of this section number in Session Laws 1999-311, s. 2 having 
was assigned by the Revisor of Statutes, the been G.S. 105-113.4B. 
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Part 2. Cigarette Tax. 


§ 105-113.5. (Effective until July 1, 2006) Tax on cigarettes. 


A tax is levied on the sale or possession for sale in this State, by a distributor, 
of all cigarettes at the rate of one and one-half cents (1.50¢) per individual 
cigarette. (1969, c. 1075, s. 2; c. 1246, s. 1; 1991, c. 689, s. 262; 2004-170, s. 5; 


2005-276, s. 34.1(a).) 


Section Set Out Twice. — The section 
above is effective until July 1, 2006. For the 
section in effect July 1, 2006, see the following 
section, also numbered G.S. 105-113.5. 

Editor’s Note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2005’.” 


Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2004-170, s. 5, effective August 2, 2004, rewrote 
the section. 

Session Laws 2005-276, s. 34.1(a), effective 
September 1, 2005, substituted “one and one- 
half cents (1.50¢)” for “two and one-half mills.” 


§ 105-113.5. (Effective July 1, 2006) Tax on cigarettes. 


A tax is levied on the sale or possession for sale in this State, by a distributor, 
of all cigarettes at the rate of one and three-fourths cents (1.75¢) per individual 
cigarette. (1969, c. 1075, s. 25 c. 1246, s. 1; 1991, c. 689, s. 262; 2004-170, s. Ds 


2005-276, s. 34.1(b).) 


Section Set Out Twice. — The section 
above is effective July 1, 2006. For the section 
as in effect until July 1, 2006, see the preceding 
section, also numbered G.S. 105-113.5. 


§ 105-113.6. Use tax levied. 


Effect of Amendments. — Session Laws 
2005-276, s. 34.1(b), effective July 1, 2006, 
substituted “one and three-fourths cents 
(1.75¢)” for “one and one-half cents (1.50¢@).7 


A tax is levied upon the sale or possession for sale by a person other than a 
distributor, and upon the use, consumption, and possession for use or con- 
sumption of cigarettes within this State at the rate set in G.S. 105-113.5. This 
tax does not apply, however, to cigarettes upon which the tax levied in G.S. 
105-113.5 has been paid. (1969, c. 1075, s. 2; 1998, c. AAD Sa...) 


§ 105-113.7. Tax with respect to inventory on effective 
date of tax increase. 


Every distributor subject to the ta 
effective date of a tax increase under t 


xes levied in this Article who, on the 
his Article, has on hand any cigarettes 


shall file a complete inventory of the cigarettes within 20 days after the 
effective date of the increase, and shall pay an additional tax to the Secretary 
when filing the inventory. The amount of tax due is the amount due based on 
the difference between the former tax rate and the increased tax rate. (1969, c. 
1075, s. 2; 1973, c. 476, s. 193; 1991, c. 689, s. 263.) 


§ 105-113.8. Federal Constitution and statutes. 


Any activities which this Article may purport to tax in violation of the 
Constitution of the United States or any federal statute are hereby expressly 
exempted from taxation under this Article. (1969, c. 1075, s. 2.) 
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§ 105-113.9. Out-of-state shipments. 


Any distributor engaged in interstate business shall be permitted to set 
aside part of the stock as necessary to conduct interstate business without 
paying the tax otherwise required by this Part, but only if the distributor 
complies with the requirements prescribed by the Secretary concerning 
keeping of records, making of reports, posting of bond, and other matters for 
administration of this Part. 

“Interstate business” as used in this section means: 

(1) The sale of cigarettes to a nonresident where the cigarettes are 
delivered by the distributor to the business location of the nonresident 
purchaser in another state; and 

(2) The sale of cigarettes to a nonresident wholesaler or retailer registered 
through the Secretary who has no place of business in North Carolina 
and who purchases the cigarettes for the purposes of resale not within 
this State and where the cigarettes are delivered to the purchaser at 
the business location in North Carolina of the distributor who is also 
licensed as a distributor under the laws of the state of the nonresident 
purchaser, (1969, c. 1075, 8..2: 1973,.c.476, 5,193: 197 (7c, 87(4-sllogas 
cr442s.i3.) 


§ 105-113.10. Manufacturers shipping to distributors ex- 
empt. 


Any manufacturer shipping cigarettes to other distributors who are licensed 
under G.S. 105-113.12 may, upon application to the Secretary and upon 
compliance with requirements prescribed by the Secretary, be relieved of 
paying the taxes levied in this Part. No manufacturer may be relieved of the 
requirement to be licensed as a distributor in order to make shipments, 
including drop shipments, to a retail dealer or ultimate user. (1969, c. 1075, s. 
ZC 1246RSe 251 jer 4 716,5.193.19 toner? vows e2 4199380. 447 ee 


§ 105-113.11. Licenses required. 


After the effective date of this Article, no person shall engage in business as 
a distributor in this State, without having first obtained from the Secretary the 
appropriate license for that purpose as prescribed herein. Any license required 
by this Article shall be in addition to any and all other licenses which may be 
requirediby laws 19GOVc sO WomcuZ— 1934684 /65ce 19a.) 


§ 105-113.12. Distributor must obtain license. 


(a) A distributor shall obtain for each place of business a continuing 
Lar cs license and shall pay a tax of twenty-five dollars ($25.00) for the 
icense. 

(b) For the purposes of this section, a “place of business” is a place where a 
distributor receives or stores non-tax-paid cigarettes. 

(c) An out-of-state distributor may obtain a distributor’s license upon 
compliance with the provisions of G.S. 105-113.24 and payment of a tax of 
twenty-five dollars ($25.00). (1969, c. 1075, s. 2; 1991 (Reg. Sess., 1992), c. 955, 
s. 4; 1993°-¢.-442" 55.) 


§ 105-113.13. Secretary may investigate applicant for dis- 
tributor’s license and require a bond. 

(a) Investigation. — The Secretary may investigate an applicant for a 

distributor’s license to determine if the information the applicant submits with 
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the application is accurate and if the applicant is eligible to be licensed as a 
distributor. The Secretary may decline to issue a distributor’s license to an 
applicant when the Secretary has reasonable cause to believe any of the 
following: 

(1) That the applicant has willfully withheld information requested by the 
Secretary for the purpose of determining the applicant’s eligibility for 
the license. 

(2) That information submitted with the application is false or mislead- 


ing. 
(3) That the application is not made in good faith. 

(b) Bond. — The Secretary may require a distributor to furnish a bond in an 
amount that adequately protects the State from loss if the distributor fails to 
pay taxes due under this Part. A bond shall be conditioned on compliance with 
this Part, shall be payable to the State, and shall be in the form required by the 
Secretary. The Secretary shall set the bond amount based on the anticipated 
tax liability of the distributor. The Secretary shall periodically review the 
sufficiency of bonds required of the distributor and shall increase the amount 
of a required bond if the bond amount no longer covers the anticipated tax 
liability of the distributor. The Secretary shall decrease the amount of a 
required bond if the Secretary finds that a lower bond amount will protect the 
State adequately from loss. (1969, c. 1075, s. 2: 1973, c. 476, s. 193; 1991 (Reg. 
Sess., 1992), c. 955, s. 5; 1993, c. 442, s. 6.) 


$§ 105-113.14 through 105-113.16: Repealed by Session Laws 1991 
(Regular Session, 1992), c. 955, § 6. 


§ 105-113.16: Repealed by Session Laws 1999-333, s. 7, effective December 
1, 1999. 


§ 105-113.17. Identification of dispensers. 


Each vending machine that dispenses cigarettes must be marked to identify 
its owner in the manner required by the Secretary. (1969, c. hO Rowse. eho Tone: 
476, s. 193; 1991 (Reg. Sess., 1992), c. 955, s. 8.) 


§ 105-113.18. Payment of tax; reports. 


The taxes levied in this Part are payable when a report 1s required to be filed. 
The following reports are required to be filed with the Secretary: 

(1) Distributor’s Report. — A distributor shall file a monthly report in the 
form prescribed by the Secretary. The report covers sales and other 
activities occurring in a calendar month and 1s due within 20 days 
after the end of the month covered by the report. The report shall state 
the amount of tax due and shall identify any transactions to which the 
tax does not apply. 

(la) Report of Free Cigarettes. — A manufacturer who distributes ciga- 
rettes without charge shall file a monthly report in the form pre- 
scribed by the Secretary. The report covers cigarettes distributed 
without charge in a calendar month and is due within 20 days after 
the end of the month covered by the report. The report shall state the 
number of cigarettes distributed without charge and the amount of 
tax due. 

(2) Use Tax Report. — Every other person who has acquired non-tax-paid 
cigarettes for sale, use, or consumption subject to the tax imposed by 
this Part shall, within 96 hours after receipt of the cigarettes, file a 
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report in the form prescribed by the Secretary showing the amount of 
cigarettes so received and any other information required by the 
Secretary. The report shall be accompanied by payment of the full 
amount of the tax. 

(3) Shipping Report. — Any person, except a licensed distributor, who 
transports cigarettes upon the public highways, roads, or streets of 
this State, upon notice from the Secretary, shall file a report in the 
form prescribed by the Secretary and containing the information 
required by the Secretary. 

(4) Repealed by Session Laws 1981 (Regular Session, 1982), c. 1209, s. 1. 
(1969, ic. 1075, s. 2; 1973, ¢..476, s. 193;:1981 (Reg. Sess:,11982)) c. 
1209, s. 1; 1993, c. 442, s. 7; 1993 (Reg. Sess., 1994), c. 745, s. 2.) 


8§ 105-113.19, 105-113.20: Repealed by Session Laws 1993, c. 442, s. 8. 


§ 105-113.21. Discount; refund. 


(a) Repealed by Session Laws 2003-284, s. 45A.1(a), effective for reporting 
periods beginning on or after August 1, 2003. 

(al) Discount. — A distributor who files a timely report under G.S. 105- 
113.18 and who sends a timely payment may deduct from the amount due with 
the report a discount of two percent (2%). This discount covers expenses 
incurred in preparing the records and reports required by this Part, and the 
expense of furnishing a bond. 

(b) Refund. — A distributor in possession of packages of stale or otherwise 
unsalable cigarettes upon which the tax has been paid may return the 
cigarettes to the manufacturer and apply to the Secretary for refund of the tax. 
The application shall be in the form prescribed by the Secretary and shall be 
accompanied by an affidavit from the manufacturer stating the number of 
cigarettes returned to the manufacturer by the applicant. The Secretary shall 
refund the tax paid, less the discount allowed, on the unsalable cigarettes. 
(O69 we Oia sc. 22. co. 1222,01235:21913..c, 4/6655.1935 1995 8Cn4 4 er 
2001-414, s. 3; 2003-284, s. 45A.1(a); 2004-84, s. 2(a).) 


Editor’s Note. — Session Laws 2003-284, s. 
48.1, provides: “Parts 32 through 47 of this act 
do not affect the rights or liabilities of the State, 
a taxpayer, or another person arising under a 
statute amended or repealed by those parts 
before the effective date of its amendment or 
repeal; nor do they affect the right to any 
refund or credit of a tax that accrued under the 
amended or repealed statute before the effec- 
tive date of its amendment or repeal.” 

Effect of Amendments. — Session Laws 
2003-284, s. 45A.1.(a), effective for reporting 


periods beginning on or after August 1, 2003, 
deleted “Discount” in the section heading; re- 
pealed subsection (a); and in subsection (b), 
deleted “less the discount allowed, to the appli- 
cant” following “paid on the unsalable ciga- 
rettes.” 

Session Laws 2004-84, s. 2.(a), effective for 
reporting periods beginning on or after August 
1, 2004, added subsection (al); and inserted 
“less the discount allowed” in the last sentence 
of subsection (b). 


§§ 105-113.22, 105-113.23: Repealed by Session Laws 1993, c. 442, s. 8. 


§ 105-113.24. Out-of-State distributors to register and re- 


mit tax. 


(a) The Secretary may authorize any distributor outside this State engaged 
in the business of selling and shipping cigarettes into the State to obtain a 
license and report and pay taxes required by this Part. 

(b) A nonresident distributor must agree to submit the distributor’s books, 
accounts, and records to reasonable examination by the Secretary or the 
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Secretary's duly authorized agents. The Secretary may require a nonresident 
distributor to file a bond in accordance with G.S. 105-113.13. 

(c) Each such nonresident distributor, other than a foreign corporation 
which has qualified with the Secretary of State as doing business in this State 
shall, by a duly executed instrument filed in the office of the Secretary of State, 
constitute and appoint the Secretary of State his lawful attorney in fact upon 
whom any original process in any action or legal proceeding against such 
nonresident distributor arising out of any matter relating to this Article may 
be served, and therein agree that any original process against him so served 
shall be of the same force and effect as if served on him within this State, and 
that the authority thereof shall continue in force irrevocably so long as any 
such nonresident distributor shall remain liable for any taxes, interest and 
penalties under this Article. 

(d) Any nonresident distributor who shall comply with the provisions of this 
section may be licensed as a distributor. (1969, c. 1075, s. 2; 1973, c. 476, s. 193; 
fooithess secs) 1992), C900, 5.4; 19930141420 osu 1a) OID). 


§ 105-113.25: Repealed by Session Laws 1993, c. 442, s. 8. 


§ 105-113.26. Records to be kept. 


Every person required to be licensed under this Article and every person 
required to make reports under this Article shall keep complete and accurate 
records of all sales and other information as required under this Article. The 
records shall be in the form prescribed by the Secretary. 

These records shall be safely preserved for a period of three years in a 
manner to ensure their security and accessibility for inspection by the 
Department. The Secretary may consent to the destruction of any records at 
any time within this three-year period. (1969, c. 1075, s. 2; 1973%c 476, Ss. 193; 
19938, c. 442, s. 10.) 


§ 105-113.27. Non-tax-paid cigarettes. 


(a) Except as otherwise provided in this Article, licensed distributors shall 
not sell, borrow, loan, or exchange non-tax-paid cigarettes to, from, or with 
other licensed distributors. 

(b) No person shall sell or offer for sale non-tax-paid cigarettes. 

(c) The possession of more than six hundred cigarettes on which tax has 
been paid to another state or country, by any person other than a licensed 
distributor, is prima facie evidence that the cigarettes are possessed in 
violation of this Part. (1969, c. 1075, s. 2; 1993, c. 442, s. 11; 1999-337, s. 18.) 


§ 105-113.28: Repealed by Session Laws 1993, c. 442, s. 8. 


§ 105-113.29. Unlicensed place of business. 


It shall be unlawful for any person to maintain a place of business within 
this State required by this Article to be licensed to engaged in the business of 


selling or offering for sale cigarettes without first obtaining such licenses. 
(1969, c. 1075, s. 2.) 


§ 105-113.30. Records and reports. 


It shall be unlawful for any person who is required under the provisions of 
this Article to keep records or make reports, to fail to keep such records, refuse 


579 


§105-113.31 CH. 105. TAXATION §105-113.31 


to keep such reports, make false entries in such records, fail to produce such 
records for inspection by the Secretary or his duly authorized agents, fail to file 
a report, or make a false or fraudulent report or statement. (1969, c. 1075, s. 2; 
19735, CHA 7.6, 5241 9389) 


§ 105-113.31. Possession and transportation of non-tax- 
paid cigarettes; seizure and confiscation of 
vehicle or vessel. 


(a) It shall be unlawful for any person to transport non-tax-paid cigarettes 
in violation of this Part. The Secretary may adopt rules allowing quantities of 
non-tax-paid cigarettes, not exceeding six hundred, to be brought into this 
State by a transient, a tourist, or a person returning to this State after 
traveling outside this State, for their own use. The possession or transporta- 
tion of these cigarettes is not subject to the penalties imposed by this section. 

(b)(1) Every person who transports non-tax-paid cigarettes on the public 

highways, roads, streets, or waterways of this State must transport 
with the cigarettes invoices or delivery tickets for the cigarettes 
showing the true name and complete and exact address of the 
consignee or purchaser, the quantity and brands of the cigarettes 
transported, and the true name and complete and exact address of the 
person who has paid or who will pay the tax imposed by this Part or 
the tax, if any, of the state or foreign country at the point of ultimate 
destination. 

(2) A common carrier that has issued a bill of lading for a shipment of 
cigarettes and is without notice to itself or to any of its agents or 
employees that the cigarettes are non-tax-paid in violation of this Part 
is considered to have complied with this Part and the vehicle or vessel 
in which the cigarettes are being transported is not subject to 
confiscation under this section. In the absence of the required in- 
voices, delivery tickets, or bills of lading, the cigarettes so transported, 
the vehicle or vessel in which the cigarettes are being transported, 
and any paraphernalia or devices used in connection with the non- 
tax-paid cigarettes are declared to be contraband goods and may be 
seized by any officer of the law, who shall take possession of the 
vehicle or vessel and cigarettes and shall arrest any person in charge 
of the vehicle or vessel and cigarettes. 

(3) The officer shall at once proceed against the person arrested, under the 
provisions of this Part, in any court having competent jurisdiction; but 
the vehicle or vessel shall be returned to the owner upon execution by 
the owner of a good and valid bond, with sufficient sureties, in a sum 
double the value of the property, which bond shall be approved by the 
officer and shall be conditioned to return the property to the custody 
of the officer on the day of trial to abide the judgment of the court. All 
non-tax-paid cigarettes seized under this section shall be held and 
shall, upon the acquittal of the person so charged, be returned to the 
established owner. 

(4) Unless the claimant can show that the non-tax-paid cigarettes seized 
were not transported in violation of this Part and that the property 
seized belongs to the claimant or that in the case of property other 
than cigarettes, the property was used in transporting non-tax-paid 
cigarettes in violation of this Part without the claimant’s knowledge 
or consent, with the right on the part of the claimant to have a jury 
pass upon this claim, the court shall order a sale by public auction of 
the property seized, and the officer making the sale, after deducting 
the cost of the tax due, which the officer shall pay upon sale, expenses 
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of keeping the property, the fee for the seizure, and the costs of the 
sale, shall pay all liens according to their priorities, which are 
established, by intervention or otherwise, at the hearing or in another 
proceeding brought for the purpose as being bona fide and as having 
been created without the lien or having any notice that the vehicle or 
vessel was being used for the unlawful transportation of non-tax-paid 
cigarettes, and shall pay the balance of the proceeds to the State 
Treasurer for the General Fund. 

(5) All liens against property sold under the provisions of this section 
shall be transferred from the property to the proceeds of the sale of the 
property. If, however, no one is found claiming the cigarettes, or the 
vehicle or vessel, then the taking of the cigarettes, vehicle, or vessel, 
along with a description, shall be advertised in a newspaper having 
circulation in the county where the items were taken, once a week for 
two weeks and by notices posted in three public places near the place 
of seizure, and if no claimant appears within ten days after the last 
publication of the advertisement, the property shall be sold, and the 
proceeds, after deducting the expenses and costs, shall be paid to the 
State Treasurer for the General Fund. 

(6) This section does not authorize an officer to search any vehicle or 
vessel or baggage of any person without a search warrant duly issued, 
except where the officer has knowledge that there are non-tax-paid 
cigarettes in the vehicle or vessel. (1969, c. 1075, s. 2; 1973, c. 476, s. 
193; 1993, c. 442, s. 12.) 


CASE NOTES 


Cited in Lynn v. West, 134 F.3d 582, 1998 (1998) (But see Milligan v. State, 135 N.C. App. 
U.S. App. LEXIS 403 (4th Cir.), cert. denied, 781, 522 S.E.2d 330 (1999)). 
525 U.S. 813, 119 S. Ct. 47, 142 L. Ed. 2d 36 


§ 105-113.32. Non-tax-paid cigarettes subject to confisca- 
tion. 


All non-tax-paid cigarettes subject to the tax imposed by this Part, together 
with any container in which they are stored or displayed for sale (including but 
not limited to vending machines), are declared to be contraband goods and may 
be seized by any officer of the law. The officer shall arrest any person in charge 
of the contraband goods and shall at once proceed against the person arrested, 
under the provisions of this Part, in any court having competent jurisdiction. 
The disposition of the seized cigarettes and container shall be governed by the 
provisions of G.S. 105 1 ole oGemc Myo eet2 S1095Nc 442) 7s: On) 


§ 105-113.33. Criminal penalties. 


Any person who violates any of the provisions of this Article for which no 
other punishment is specifically prescribed shall be guilty of a Class 1 
misdemeanor. (1969, c. 1075, s. 2; 1993, c. 539, s. 700; 1994, Ex. Sess., c. 24, s. 
14(c).) 


§ 105-113.34: Repealed by Session Laws 1993, c. AAD eG: 
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Part 3. Tax on Other Tobacco Products. 


§ 105-113.35. Tax on tobacco products other than ciga- 
rettes. 


(a) Tax. — An excise tax is levied on tobacco products other than cigarettes 
at the rate of three percent (3%) of the cost price of the products. This tax does 
not apply to the following: 

(1) A tobacco product sold outside the State. 
(2) A tobacco product sold to the federal government. 
(3) A sample tobacco product distributed without charge. 

(b) Primary Liability. — The wholesale dealer or retail dealer who first 
acquires or otherwise handles tobacco products subject to the tax imposed by 
this section is liable for the tax imposed by this section. A wholesale dealer or 
retail dealer who brings into this State a tobacco product made outside the 
State is the first person to handle the tobacco product in this State. A wholesale 
dealer or retail dealer who is the original consignee of a tobacco product that 
is made outside the State and is shipped into the State is the first person to 
handle the tobacco product in this State. 

(c) Secondary Liability. — A retail dealer who acquires non-tax-paid tobacco 
products subject to the tax imposed by this section from a wholesale dealer is 
liable for any tax due on the tobacco products. A retail dealer who is liable for 
tax under this subsection may not deduct a discount from the amount of tax 
due when reporting the tax. 

(d) Manufacturer’s Option. — A manufacturer who is not a retail dealer and 
who ships tobacco products other than cigarettes to either a wholesale dealer 
or retail dealer licensed under this Part may apply to the Secretary to be 
relieved of paying the tax imposed by this section on the tobacco products. Once 
granted permission, a manufacturer may choose not to pay the tax until 
otherwise notified by the Secretary. To be relieved of payment of the tax 
imposed by this section, a manufacturer must comply with the requirements 
set by the Secretary. (1969, c. 1075, s. 2; 1977, c. 1114, s. 4; 1991, c. 689, s. 269; 
1991 (Reg. Sess., 1992)c, 955, s. 105°2003-284) Ss, 45A-1(b); 2004846 via 
2005-276, s. 34.1(c).) 


Editor’s Note. — Session Laws 2003-284, s. 
48.1, provides: “Parts 32 through 47 of this act 
do not affect the rights or liabilities of the State, 
a taxpayer, or another person arising under a 
statute amended or repealed by those parts 
before the effective date of its amendment or 
repeal; nor do they affect the right to any 
refund or credit of a tax that accrued under the 
amended or repealed statute before the effec- 
tive date of its amendment or repeal.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


Effect of Amendments. — Session Laws 
2003-284, s. 45A.1.(b), effective for reporting 
periods beginning on or after August 1, 2003, 
deleted the former last sentence in subsection 
(c), which read “A retail dealer who is liable for 
tax under this subsection may not deduct a 
discount from the amount of tax due when 
reporting the tax.” 

Session Laws 2004-84, s. 2(b), effective for 
reporting periods beginning on or after August 
1, 2004, added the last sentence to subsection 
(@): 

Session Laws 2005-276, s. 34.1(c), effective 
September 1, 2005, substituted “three percent 
(3%)” for “two percent (2%)” in subdivision (a). 


§ 105-113.36. Wholesale dealer and retail dealer must ob- 


tain license. 


A wholesale dealer shall obtain for each place of business a continuing 
tobacco products license and shall pay a tax of twenty-five dollars ($25.00) for 
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the license. A retail dealer shall obtain for each place of business a continuing 
tobacco products license and shall pay a tax of ten dollars ($10.00) for the 
license. A “place of business” is a place where a wholesale dealer or where a 
retail dealer makes tobacco products other than cigarettes or a wholesale 
dealer or a retail dealer receives or stores non-tax-paid tobacco products other 
than cigarettes. (1969, c. 1075, s.. 2; 1073) ter-4 (65185 193; 1991, c. 689, s. 270; 
1991 (Reg. Sess., 1992), c. 955, s. ets) 


§ 105-113.37. Payment of tax. 


(a) Monthly Report. — Except for tax on a designated sale under subsection 
(b), the taxes levied by this Article are payable when a report is required to be 
filed. A report is due on a monthly basis. A monthly report covers sales and 
other activities occurring in a calendar month and is due within 20 days after 
the end of the month covered by the report. A report shall be filed on a form 
provided by the Secretary and shall contain the information required by the 
Secretary. 

(b) Designation of Exempt Sale. — A wholesale dealer who sells a tobacco 
product to a person who has notified the wholesale dealer in writing that the 
person intends to resell the item +n a transaction that is exempt from tax under 
G.S. 105-113.35(a)(1) or (2) may, when filing a monthly report under subsection 
(a), designate the quantity of tobacco products sold to the person for resale. A 
wholesale dealer shall report a designated sale on a form provided by the 
Secretary. 

A wholesale dealer is not required to pay tax on a designated sale when filing 
a monthly report. The wholesale dealer shall pay the tax due on all other sales 
in accordance with this section. A wholesale dealer or a customer of a wholesale 
dealer may not delay payment of the tax due on a tobacco product by failing to 
pay tax on a sale that is not a designated sale or by overstating the quantity 
of tobacco products that will be resold in a transaction exempt under G.S. 
105-113.35(a)(1) or (2). 

A person who does not sell a tobacco product in a transaction exempt under 
G.S. 105-113.35(a)(1) or (2) after a wholesale dealer has failed to pay the tax 
due on the sale of the item to the person in reliance on the person’s written 
notification of intent is liable for the tax and any penalties and interest due on 
the designated sale. If the Secretary determines that a tobacco product 
reported as a designated sale is not sold as reported, the Secretary shall assess 
the person who notified the wholesale dealer of an intention to resell the item 
in an exempt transaction for the tax due on the sale and any applicable 
penalties and interest. A wholesale dealer who does not pay tax on a tobacco 
product in reliance on a person’s written notification of intent to resell the item 
in an exempt transaction is not liable for any tax assessed on the item. 

(c) Repealed by Session Laws 1991 (Regular Session, 1992), c. O55) Hours 
(1969, c. 1075, s. 2; 1973, c. 476, s. 193; 1991, c. 689, s. 271; 1991 (Reg. Sess., 
1992), c. 955, s. 12.) 


§ 105-113.38. Bond. 


The Secretary may require a wholesale dealer or a retail dealer to furnish a 
bond in an amount that adequately protects the State from loss if the dealer 
fails to pay taxes due under this Part. A bond shall be conditioned on 
compliance with this Part, shall be payable to the State, and shall be in the 
form required by the Secretary. The Secretary shall proportion a bond amount 
to the anticipated tax liability of the wholesale dealer or retail dealer. The 
Secretary shall periodically review the sufficiency of bonds required of dealers, 
and shall increase the amount of a required bond when the amount of the bond 
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furnished no longer covers the anticipated tax liability of the wholesale dealer 
or retail dealer. The Secretary shall decrease the amount of a required bond 
when the Secretary determines that a smaller bond amount will adequately 
protect the State from loss. (1969, c. 1075, s. 2; 1991, c. 689, s. 272.) 


§ 105-113.39. Discount; refund. 


(a) Discount. — A wholesale dealer or a retail dealer who is primarily liable 
under G.S. 105-113.35(b) for the excise taxes imposed by this Part, who files a 
timely report under G.S. 105-113.37, and who sends a timely payment may 
deduct from the amount due with the report a discount of two percent (2%). 
This discount covers losses due to damage to tobacco products, expenses 
incurred in preparing the records and reports required by this Part, and the 
expense of furnishing a bond. 

(b) Refund. — A wholesale dealer or retail dealer who is primarily liable 
under G.S. 150-113.35(b) for the excise taxes imposed by this Part and is in 
possession of stale or otherwise unsalable cigars upon which the tax has been 
paid may return the cigars to the manufacturer and apply to the Secretary for 
refund of the tax. The application shall be in the form prescribed by the 
Secretary and shall be accompanied by an affidavit from the manufacturer 
stating the number of cigars returned to the manufacturer by the applicant. 
The Secretary shall refund the tax paid, less the discount allowed, on the 
unsalable cigars. (1969, c. 1075, s. 2; 1991, c. 689, s. 273; 2001-414, s. 4; 
2003-284, s. 45A.1(c); 2004-84, s. 2(c); 2005-406, s. 2.) 


Editor’s Note. — Session Laws 2003-284, s. 
48.1, provides: “Parts 32 through 47 of this act 
do not affect the rights or liabilities of the State, 
a taxpayer, or another person arising under a 
statute amended or repealed by those parts 
before the effective date of its amendment or 
repeal; nor do they affect the right to any 
refund or credit of a tax that accrued under the 
amended or repealed statute before the effec- 
tive date of its amendment or repeal.” 

This section was repealed by Session Laws 
2003-284, s. 45A.1(c), effective for reporting 
periods beginning on or after August 1, 2003. 
Session Laws 2004-84, s. 2(c), reenacted and 


amended the section, effective for reporting 
periods beginning on or after August 1, 2004. 

Effect of Amendments. — Session Laws 
2004-84, s. 2(c), effective for reporting periods 
beginning on or after August 1, 2004, reenacted 
and amended the section by substituting “two 
percent (2%)” for “four percent (4%).” 

Session Laws 2005-406, s. 2, effective Sep- 
tember 1, 2005, added “refund” to the section 
heading; inserted the subsection (a) designa- 
tion and “Discount” as the heading; added sub- 
section (b); and made a minor punctuation 
change. 


§ 105-113.40. Records of sales, inventories, and purchases 


to be kept. 


Every wholesale dealer and retail dealer shall keep accurate records of the 
dealer’s purchases, inventories, and sales of tobacco products. These records 
shall be open at all times for inspection by the Secretary or an authorized 
representative of the Secretary. (1969, c. 1075, s. 2; 1973, c. 476, s. 193: [990 


COS IS 9214.) 


ARTICLE 2B. 
Soft Drink Tax. 


8§ 105-113.41 through 105-113.67: Repealed by Session Laws 1996, 
Second Extra Session, c. 13, s. 4.2, effective July 1, 1999. 


584 


§105-113.68 


Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 13, s. 4.2, effective July 1, 
1999, provides: “Effective July 1, 1999, Article 
2B of Chapter 105 of the General Statutes, as 
amended by this act, is repealed. The Secretary 
shall retain from collections under Article 2 of 
Chapter 105 of the General Statutes the cost of 
refunding the taxes levied in Article 2B of 
Chapter 105 of the General Statutes.” 

Session Laws 1996, Second Extra Session, c. 
13, s. 1, provides that this act shall be known as 
the William S. Lee Quality Jobs and Business 
Expansion Act. 

Session Laws 1996, Second Extra Session, c. 
13, s. 10.1, provides: “This act does not affect 
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the rights or liabilities of the State, a taxpayer, 
or another person arising under a statute 
amended or repealed by this act before its 
amendment or repeal; nor does it affect the 
right to any refund or credit of a tax that would 
otherwise have been available under the 
amended or repealed statute before its amend- 
ment or repeal.” 

Repealed G.S. 105-113.43, 105-113.48, 105- 
113.49, 105-113.54 to 105-113.56C, 105-113.59 
to 105-113.62, 105-113.66 and 105-113.67 had 
been repealed by Session Laws 1991, c. GSOyc: 
286. Repealed G.S. 105-113.65 had been re- 
pealed by Session Laws 1983 (Reg. Sess., 1984), 
c. 1004, s. 1. 


ARTICLE 2C. 


Alcoholic Beverage License And Excise Taxes. 


Part 1. General Provisions. 


§ 105-113.68. Definitions; scope. 
(a) Definitions. — The following definitions apply in this Article: 


(1) ABC Commission. — The North Caro 


lina Alcoholic Beverage Control 


Commission established under G.S. 18B-200. 


(2) 
(3) 


Repealed by Session Laws 20 
ABC permit. — Defined in G.5. 18B-101. 
Alcoholic beverage. — Defined in G.S. 18B-101. 


04-170, s. 6, effective August 2, 2004. 


(4) 
(5) Fortified wine. — Defined in G.S. 18B-101. 
(6) License. — A certificate, issued pursuan 


county, that authorizes a person to engage iia D 


beverage industry. 


(9) 


t to this Article by a city or 
hase of the alcoholic 


Malt beverage. — Defined in GS. 18B-101. 
Person. — Defined in G.S. 105-228.90. 
Sale. — Defined in G.S. 18B-101. 


(10) Secretary. — The Secretary of Revenue. 


(11) Spirituous liquor or liquor. — 


Defined in G.S. 18B-101. 


(12) Unfortified wine. — Defined in G.S. 18B-101. 


(13) Wholesaler or importer. — When used with reference to whol 


esalers 


or importers of wine or malt beverages, the term includes resident 


wineries that sell their wines at retail an 


d resident breweries that 


produce fewer than 25,000 barrels of malt beverages per year. 
(14) Wine. — Unfortified and fortified wine. 


(15) Wine shipper permittee. — Awinery tha 


t holds a wine shipper permit 


issued by the ABC Commission under G.S. 18B-1001.1. 


(b) Scope. — All alcoholic beverages shall be taxed 
regardless whether they meet all criteria of these d 
9: 1973, c. 476, s. 193; 1975, ¢. “OI Dees 
596, s. 3; 1998, c. 354, s. 9: c. 415, s. 26; 1995, c. 
1998-98, s. 58; 2003-402, s. 8; 2004-135, s. 3; 2004- 


2005-435, s. 25(b).) 


Editor’s Note. — Session Laws 1974ic. 872, 
5. 2 added this Article, which contains revenue 


as provided in this Article 
efinitions. (1971, c. 872, s. 
: 1981) coTATs..2; 1985ecr lidysalsic: 

466, s. 16; 1998-95, s. 14; 
170; se 6: 2005-2778: 2; 


provisions similar to those formerly appearing 
in repealed Chapter 18. 
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Session Laws 1981, ce» 747, ssi 1-32) exten: 
sively amended this Article so as to bring it into 
conformity with the revision of the laws govern- 
ing alcoholic beverages, contained in Chapter 
18B, as enacted by Session Laws 1981, c. 412. 

Session Laws 1985, c. 114, s. 1, again exten- 
sively amended this Article. The historical cita- 
tions to sections of this Article as it read prior to 
its 1985 amendment have been added where 
appropriate to corresponding sections of the 
Article as amended. 

Effect of Amendments. — Session Laws 
2003-402, s. 8, effective October 1, 2003, added 
subdivision (15). 

Session Laws 2004-135, s. 3, effective Octo- 
ber 1, 2004, rewrote subdivision (a)(5), which 
read: “‘Fortified wine’ means a wine made by 
fermentation from grapes, fruits, berries, rice, 
or honey, to which nothing has been added 
other than pure brandy made from the same 
type of grape, fruit, berry, rice, or honey that is 
contained in the base wine, and which has an 


CH. 105. TAXATION 


§105-113.70 


alcoholic content of not more than twenty-four 
percent (24%) alcohol by volume”; and rewrote 
subdivision (a)(12), which read: “‘Unfortified 
wine’ means wine that has an alcoholic content 
produced only by natural fermentation or by 
the addition of pure cane, beet, or dextrose 
sugar.” 

Session Laws 2004-170, s. 6, effective August 
2, 2004, repealed subdivision (a)(2). 

Session Laws 2005-277, s. 2, effective August 
13, 2005, and Session Laws 2005-435, s. 25(b), 
effective September 27, 2005, made nearly 
identical amendments in subsection (a), replac- 
ing definitions with statutory references and 
making stylistic changes. Session Laws 2005- 
435, s. 25(b), further amended the section by 
rewriting the introductory language and in 
subdivision (a)(13), inserting “term” and substi- 
tuting “25,000 barrels” for “310,000 gallons.” 
Subsection (a) has been set out in the form 
above at the direction of the Revisor of Stat- 
utes. 


§ 105-113.69. License tax; effect of license. 


The taxes imposed in Part 3 of this Article are license taxes on the privilege 
of engaging in the activity authorized by the license. Licenses issued under this 
Article authorize the licensee to engage in only those activities that are 
authorized by the corresponding ABC permit. The activities authorized by each 
retail ABC permit are described in Article 10 of Chapter 18B of the General 
Statutes and the activities authorized by each commercial ABC permit are 
described in Article 11 of that Chapter. (1949, c. D1, S.'6, L951 | rome 
1703, ¢ 4267s) 210i Imevar2s 2 198) C74 ycns 1985, c. 114, s. 1; 1998-95, 
S.ol54) 


§ 105-113.70. Issuance, duration, transfer of license. 


(a) Issuance, Qualifications. — Each person who receives an ABC permit 
shall obtain the corresponding local license, if any, under this Article. All local 
licenses are issued by the city or county where the establishment for which the 
license is sought is located. The information required to be provided and the 
qualifications for a local license are the same as the information and qualifi- 
cations required for the corresponding ABC permit. Upon proper application 
and payment of the prescribed tax, issuance of a local license is mandatory if 
the applicant holds the corresponding ABC permit. No local license may be 
issued under this Article until the applicant has received from the ABC 
Commission the applicable permit for that activity, and no county license may 
be issued for an establishment located in a city in that county until the 
applicant has received from the city the applicable license for that activity. 

(b) Duration. — All licenses issued under this section are annual licenses for 
the period from May 1 to April 30. 

(c) Transfer. — A license may not be transferred from one person to another 
or from one location to another. 

(d) License Exclusive. — A local government may not require a license for 
activities related to the manufacture or sale of alcoholic beverages other than 
the licenses stated in this Article. (1985, c. 114, s. 1; 1998-95, s. 16.) 
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CASE NOTES 


Commission Decision Granting Permit 
Preempts Zoning Ordinance. — In case in 
which petitioner, without objection by respon- 
dent board, argued that the decision of the ABC 
Commission to grant him a permit preempted 
respondent’s denial of his special exception use 
permit request since the zoning ordinance, 
upon which respondent’s denial was based, 
attempted to regulate the sale of alcoholic bev- 
erages, which is a violation of State law, the 


trial court did not err in concluding that peti- 
tioner, as the holder of a valid ABC permit 
issued by the State Alcoholic Beverage Control 
Commission, was entitled to be issued a city 
beer license, and in ordering the tax collector of 
the city to issue any city license. Melkonian v. 
Board of Adjustment, 85 N.C. App. 351, 355 
S.E.2d 503, cert. denied, 320 N.C. 631, 360 
S20 91C1937 }: 


§ 105-113.71. Local government may refuse to issue li- 


cense. 


(a) Refusal to Issue. — Notwithstanding G.S. 


105-113.70, the governing 


board of a city or county may refuse to issue a license if it finds that the 
applicant committed any act or permitted any activity in the preceding year 
that would be grounds for suspension or revocation of his permit under G.S. 
18B-104. Before denying the license, the governing board shall give the 
applicant an opportunity to appear at a hearing before the board and to offer 
evidence. The applicant shall be given at least 10 days’ notice of the hearing. 
At the conclusion of the hearing the board shall make written findings of fact 
based on the evidence at the hearing. The applicant may appeal the denial of 
a license to the superior court for that county, if notice of appeal is given within 


10 days of the denial. 


(b) Local Exceptions. — The governing bodies of the following counties and 


cities in their discretion may decline to issue on-premises unfortified wine 
licenses: the counties of Alamance, Alexander, Ashe, Avery, Chatham, Clay, 


Duplin, Granville, Greene, Haywood, Jackson, 
Nash, Pender, Randolph, Robeson, Sampson, Transylvania, 


Montgomery, 


Macon, Madison, McDowell, 


Vance, Watauga, Wilkes, Yadkin; any city within any of those counties; and the 
cities of Greensboro, Aulander, Pink Hill, and Zebulon. (1985, c. 114, s. 1.) 


§ 105-113.72: Repealed by Session Laws 1998-95, s. 17, effective May 1, 


WER 


§ 105-113.73. Misdemeanor. 


Except as otherwise expressly provided, violation 


of a provision of this 


Article is a Class 1 misdemeanor. (1939, c. 158, s. 525; 1971, c. 872, s. 2; 1981, 
Pei Ai ceo loo, c. 114s; 1.19938, c. 539,,s. 701; 1994, Ex. Sess., c. 24, s. LAG) 


9003-402, s. 9.) 


Effect of Amendments. — Session Laws 


2003-402, s. 9, effective October 1, 2003, substi- 


tuted “this Article” for “the ABC law.” 


Part 2. State Licenses. 


§ 105-113.74: Repealed by Session Laws 1998-95, s. 18, effective May 1, 


nOO?: 
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Editor’s Note. — A former G.S. 105-113.74 
was repealed by Session Laws 1981, c. 747, s. 8, 
effective January 1, 1982. 


§ 105-113.75: Repealed by Session Laws 1998-95, s. 19, effective May 1, 
1999. 


§ 105-113.76: Repealed by Session Laws 1998-95, s. 20, effective May 1, 
IES), 


Part 3. Local Licenses. 


§ 105-113.77. City beer and wine retail licenses. 


(a) License and Tax. — A person holding any of the following retail ABC 
permits for an establishment located in a city shall obtain from the city a city 
license for that activity. The annual tax for each license is as stated. 


ABC Permit Tax for Corresponding License 
On-premises-malt beverave’ > 295.0). Ue G1 es ogg ie ae $15.00 
Ofi-premiuses malt beverave’,......),..8 4. ee 2.00 
On-premises unfortified wine, 

on-premises fortified: wine, or both 4) oe setenn sehen cel ee 15.00 
Off-premises unfortified wine, 

Git-premises fortified wine, or:both a: 4.0.0..-- 4 Uses een Leone 10.00 


(b) Tax on Additional License. — The tax stated in subsection (a) is the tax 
for the first license issued to a person. The tax for each additional license of the 
same type issued to that person for the same year is one hundred ten percent 
(110%) of the base license tax, that increase to apply progressively for each 
additional license. (1985, c. 114, s. 1.) 


Editor’s Note. — A former G.S. 105-113.77 
was repealed by Session Laws 1981, c. 747, s. 
11, effective January 1, 1982. 


§ 105-113.78. County beer and wine retail licenses. 


A person holding any of the following retail ABC permits for an establish- 
ment located in a county shall obtain from the county a county license for that 
activity. The annual tax for each license is as stated. 


ABC Permit Tax for Corresponding License 
Onspremicessmaltsbeveravess any ara eee noe ey $25.00 
Off-premises malt beverage. lacus. eee ee 5.00 


On-premises unfortified wine, 
on-premises fortified wine, or both 

Off-premises unfortified wine, 
oi-premises fortified wine.or both... -a-14 ate eee 25.00 


(Gio ersy re BAL fey 1) 


Editor’s Note. — A former G.S. 105-113.78 
was repealed by Session Laws 1981, c. 747, s. 
11, effective January 1, 1982. 
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§ 105-113.79. City wholesaler license. 


A city may require city malt beverage and wine wholesaler licenses for 
businesses located inside the city, but may not require a license for a business 
located outside the city, regardless whether that business sells or delivers malt 
beverages or wine inside the city. The city may charge an annual tax of not 
more than thirty-seven dollars and fifty cents ($37.50) for a city malt beverage 
wholesaler or a city wine wholesaler license. (1985, c. 114, s. 1; 1998-95, s. 21.) 


Part 4. Excise Taxes, Distribution of Tax Revenue. 


§ 105-113.80. Excise taxes on beer, wine, and liquor. 


(a) Beer. — An excise tax of fifty-three and one hundred seventy-seven one 
thousandths cents (53.177¢) per gallon is levied on the sale of malt beverages. 

(b) Wine. — An excise tax of twenty-one cents (21¢) per liter is levied on the 
sale of unfortified wine, and an excise tax of twenty-four cents (24¢) per liter is 
levied on the sale of fortified wine. 

(c) Liquor. — An excise tax of twenty-five percent (25%) is levied on liquor 
sold in ABC stores. Pursuant to G.S. 18B-804(b), the price of liquor on which 
this tax is computed is the distiller’s price plus (i) the State ABC warehouse 
freight and bailment charges, and (ii) a markup for local ABC boards. (1985, c. 
114, s. 1; 1987, c. 832, s. 2; 1998-95, s. 92 2001-424, s. 34.23(c), (d).) 


Legal Periodicals. — For article, “A History 
of Liquor-by-the-Drink Legislation in North 
Carolina,” see 1 Campbell L. Rev. 61 Ce 


OPINIONS OF ATTORNEY GENERAL 


Computation of “Net Profit.” — Taxes Commissioner of Revenue of N.C., and Mr. W.C. 
payable under former G.S. 18-85 were not de- Pickett, Jr., Director, Privilege License Bever- 
ductible in computing “net profit” for purposes age and Cigarette Tax Division, 41 N.C.A.G. 
of determining the tax ceiling. See opinion of 144 (1970), rendered under former G.S. 18-85. 
Attorney General to Honorable I.L. Clayton, 


§ 105-113.81. Exemptions. 


(a) Major Disaster. — Wholesalers and importers of malt beverages and 
wine are not required to remit excise taxes on malt beverages or wine rendered 
unsalable by a major disaster. To qualify for this exemption, the wholesaler or 
importer shall prove to the satisfaction of the Secretary that a major disaster 
occurred. A major disaster is the destruction, spoilage, or rendering unsalable 
of 50 or more cases, or the equivalent, of malt beverages or 25 or more cases, 
or the equivalent, of wine. 

(b) Sales to Oceangoing Vessels. — Wholesalers and importers of malt 
beverages and wine are not required to remit excise taxes on malt beverages 
and wine sold and delivered for use on oceangoing vessels. An oceangoing 
vessel is a ship that plies the high seas in interstate or foreign commerce, in 
the transport of freight or passengers, or both, for hire exclusively. ‘To qualify 
for this exemption the beverages shall be delivered to an officer or agent of the 
vessel for use on that vessel. Sales made to officers, agents, crewmen, or 
passengers for their personal use are not exempt. 

(c) Sales to Armed Forces. — Wholesalers and importers of malt beverages 
and wine are not required to remit excise taxes on malt beverages and wine 
sold to the United States Armed Forces. The Secretary may require malt 
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beverages and wine sold to the Armed Forces to be marked “For Military Use 
Only” to facilitate identification of those beverages. 

(d) Out-of-State Sales. — Wholesalers and importers of malt beverages and 
wine are not required to remit excise taxes on malt beverages and wine 
shipped out of this State for resale outside the State. 

(e) Tasting. — Resident breweries and wineries are not required to remit 
excise taxes on malt beverages and wine given free of charge to customers, 
visitors, and employees on the manufacturer’s licensed premises for consump- 
tion on those premises. (1963, c. 992, s. 1; 1967, c. 759, s. 24; 1971, c. 872, s. 2; 
1975, ¢C. D86Ms 341985 tcsblaisi oe) 


§ 105-113.81A. Distribution of part of wine taxes attribut- 
able to North Carolina wine. 


The Secretary shall on a quarterly basis credit to the Department of 
Commerce the net proceeds of the excise tax collected on unfortified wine 
bottled in North Carolina during the previous quarter and the net proceeds of 
the excise tax collected on fortified wine bottled in North Carolina during the 
previous quarter, except that the amount credited to the Department of 
Commerce under this section shall not exceed five hundred thousand dollars 
($500,000) per fiscal year. The Department of Commerce shall allocate the 
funds received under this section to the North Carolina Grape Growers Council 
to be used to promote the North Carolina grape and wine industry and to 
contract for research and development services to improve viticultural and 
enological practices in North Carolina. Any funds credited to the Department 
of Commerce under this section that are not expended by June 30 of any fiscal 
year may not revert to the General Fund, but shall remain available to the 
Department for the uses set forth in this section. (1987, c. 836, s. 1; 1987 (Reg. 
Sess., 1988), c. 1036, s. 12(a); 1991 (Reg. Sess., 1992), c. 900, s. 176(b); 1996, 
2nd Ex. Sess., c. 18, ss. 25.2(a), 25.2(b); 1997-261, s. 109; 1997-443, s. 14.4: 
1999-237, s. 13.7; 2001-475, s. 1; 2005-276, s. 11.4; 2005-380, s. 4(c).) 


Editor’s Note. — Session Laws 2005-276,s. tuted “five hundred thousand dollars 
1.2, provides: “This act shall be known as the ($500,000)” for “three hundred fifty thousand 
‘Current Operations and Capital Improve- dollars ($350,000).” 


ments Appropriations Act of 2005’.” Session Laws 2005-380, s. 4(c), effective Sep- 
Session Laws 2005-276, s. 46.5 is aseverabil- tember 8, 2005, substituted “Commerce” for 

ity clause. “Agriculture and Consumer Services” through- 
Effect of Amendments. — Session Laws yt the section. 


2005-276, s. 11.4, effective July 1, 2005, substi- 


§ 105-113.82. Distribution of part of beer and wine taxes. 


(a) Amount, Method. — The Secretary shall distribute annually the follow- 
ing percentages of the net amount of excise taxes collected on the sale of malt 
beverages and wine during the preceding 12-month period ending March 381, 
less the amount of the net proceeds credited to the Department of Agriculture 
and Consumer Services under G.S. 105-113.81A, to the counties and cities in 
which the retail sale of these beverages is authorized in the entire county or 
city: 

(1) Of the tax on malt beverages levied under G.S. 105-113.80(a), twenty- 
three and three-fourths percent (2334%); 

(2) Of the tax on unfortified wine levied under G.S. 105-113.80(b), 
sixty-two percent (62%); and 

(3) Of the tax on fortified wine levied under G.S. 105-113.80(b), twenty- 
two percent (22%). 
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If malt beverages, unfortified wine, or fortified wine may be licensed to be 
sold at retail in both a county and a city located in the county, both the county 
and city shall receive a portion of the amount distributed, that portion to be 
determined on the basis of population. If one of these beverages may be 
licensed to be sold at retail in a city located in a county in which the sale of the 
beverage is otherwise prohibited, only the city shall receive a portion of the 
amount distributed, that portion to be determined on the basis of population. 
The amounts distributed under subdivisions (1), (2), and (3) shall be computed 
separately. 

(b) Repealed by Session Laws 2000, c. 173, s. 3, effective August 2, 2000. 

(c) Exception. — Notwithstanding subsection (a), in a county in which ABC 
stores have been established by petition, the revenue shall be distributed as 
though the entire county had approved the retail sale of a beverage whose 


retail sale is authorized in part of the county. 

(d) Time. — The revenue shall be distributed to cities and counties within 60 
days after March 31 of each year. The General Assembly finds that the revenue 
distributed under this section is local revenue, not a State expenditure, for the 
purpose of Section 5(3) of Article III of the North Carolina Constitution. 
Therefore, the Governor may not reduce or withhold the distribution. 

(e) Population Estimates. — To determine the population of a city or county 


for purposes of the distribution require 


d by this section, the Secretary shall use 


the most recent annual estimate of population certified by the State Budget 


Officer. 


(f) City Defined. — As used in this section, the term “city” means a city as 
defined in G.S. 153A-1(1) or an urban service district defined by the governing 


body of a consolidated city-county. 


(g) Use of Funds. — Funds distributed to a county or city under this section 


may be used for any public purpose. 


(h) Disqualification. — No municipality may receive any funds under this 
section if it was incorporated with an effective date of on or after January l, 


2000, and is disqualified from rece 
municipality may receive any funds un 


ving funds under G.S. 136-41.2. No 
der this section, incorporated with an 


effective date on or after January 1, 2000, unless a majority of the mileage of 
its streets is open to the public. The previous sentence becomes effective with 
respect to distribution of funds on or after July 1, 1999. (1985, c. 114, s. 1; 1987, 


c. 836, s. 2; 1989 (Reg. Sess., 1990), c. 


poder gole) C455, 6. 251995, c. 17, s. 


813, s. 5; 1991, c. 689, s. 28(b), 1993, c. 
1; 1996, 2nd Ex. Sess., c. 18, s. 252 Can: 


1997-261, s. 109; 1999-458, s. 10; 2000-173, s. 3; 2002-120, s. 1; 2004-203, s. 


5(d); 2005-435, s. 34(a).) 


Local Modification. — Community of 
Gray’s Creek: 1999-458, s. 13 (contingent on 
petition filed before July 1, 2002); Community 
of Union Cross: 1999-458, s. 13 (contingent on 
petition filed before July 1, 2002). 

Editor’s Note. — Session Laws 1999-458, s. 
12 provides that s. 1 of the act, which amended 
G.S. 120-163(c), applies with respect to munic- 
ipalities for which the Joint Legislative Com- 
mission on Municipal Incorporations makes 
recommendations on or after the date the act 
becomes law. Sections 1 through 11 of the act, 
other than the repeal of G.S. 120-169.1(a), do 
not apply to any community which first filed a 
petition with the Joint Legislative Commission 
on Municipal Incorporations prior to duly 20; 
1999. The remainder of the act is effective when 


it becomes law (August 13, 1999.) 

Session Laws 2002-120, s. 1, effective Sep- 
tember 24, 2002, added the last two sentences 
in subsection (d). 

Session Laws 2002-120, s. 9, contains a sev- 
erability clause. 

Session Laws 2002-159, s. 65, effective Octo- 
ber 11, 2002, provides: “It is the intent of the 
General Assembly that Sections 1 through 7 of 
SL. 2002-120 shall be effective prospectively 
only and shall not apply to pending litigation or 
claims that accrued before the effective date of 
SL. 2002-120. Nothing in Section 1 through 7 
of S.L. 2002-120 shall be construed as a waiver 
of the sovereign immunity of the State or any 
other defenses as to any claim for damages, 
other recovery of funds, including attorneys’ 


591 


§105-113.83 


fees, or injunctive relief from the State by any 
unit of local government or political subdivision 
of the State.” 


CH. 105. TAXATION 


§105-113.83 


Session Laws 2005-435, s. 34(a), effective 
September 27, 2005, made a minor stylistic 
change in the next-to-last sentence of subsec- 


Effect of Amendments. — Session Laws _ tion (h). 
2004-208, s. 5(d), effective August 17, 2004, 
substituted “Budget Officer” for “Planning Of- 
ficer” in subsection (e). 


Part 5. Administration. 


§ 105-113.83. Payment of excise taxes. 


(a) Liquor. — The excise tax on liquor levied under G.S. 105-113.80(c) is 
payable monthly by the local ABC board to the Secretary. The tax shall be paid 
on or before the 15th day of the month following the month in which the tax 
was collected. 

(b) Beer and Wine. — The excise taxes on malt beverages and wine levied 
under G.S. 105-113.80(a) and (b), respectively, are payable to the Secretary by 
the resident wholesaler or importer who first handles the beverages in this 
State. The excise taxes levied under G.S. 105-1138.80(b) on wine shipped 
directly to consumers in this State pursuant to G.S. 18B-1001.1 must be paid 
by the wine shipper permittee. The taxes on malt beverages and wine are 
payable only once on the same beverages. The tax is due on or before the 15th 
day of the month following the month in which the beverage is first sold or 
otherwise disposed of in this State by the wholesaler, importer, or wine shipper 
permittee. When excise taxes are paid on wine or malt beverages, the 
wholesaler, importer, or wine shipper permittee must submit to the Secretary 
verified reports on forms provided by the Secretary detailing sales records for 
the month for which the taxes are paid. The report must indicate the amount 
of excise tax due, contain the information required by the Secretary, and 
indicate separately any transactions to which the excise tax does not apply. 

(c) Railroad Sales. — Each person operating a railroad train in this State on 
which alcoholic beverages are sold must submit monthly reports of the amount 
of alcoholic beverages sold in this State and must remit the applicable excise 
tax due on the sale of these beverages when the report is submitted. The report 
is due on or before the 15th day of the month following the month in which the 
beverages are sold. The report must be made on a form prescribed by the 
Secretary. (1985, c.. 114, s. 1; 1998-95, s. 23; 2003-402, .s: 10;.2004-170msare 
2005-435, s. 26.) 


Effect of Amendments. — Session Laws wine” preceding “shipped directly” in the second 
2003-402, s. 10, effective October 1, 2003, in sentence. 


subsection (b), inserted the second sentence, 
inserted “or wine shipper permittee” following 
“wholesaler, importer” in the fourth and fifth 
sentences, and made minor stylistic and punc- 
tuation changes throughout. 

Session Laws 2004-170, s. 7, effective August 
2, 2004, in subsection (b), deleted “on wine” 


‘ 


preceding “levied under,” and inserted “on 


Session Laws 2005-435, s. 26, effective Sep- 
tember 27, 2005, in subsection (b), inserted “in 
this State” following “consumers” in the second 
sentence, substituted “are payable” for “shall be 
paid” and “is due” for “shall be paid” in the third 
and fourth sentences, and substituted “must” 
for “shall” in the last two sentences. 


CASE NOTES 


Constitutionality. — Provisions of North 
Carolina’s alcoholic beverage code, which pro- 
hibited out-of-state wineries from selling wine 
directly to North Carolina residents but al- 


lowed North Carolina wineries to make direct 
sales, violated the Commerce Clause of the U.S. 
Constitution, and federal district court en- 
joined state officials from enforcing those pro- 
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visions. Beskind v. Easley, 197 F. Supp. 2d 464, 
2002 U.S. Dist. LEXIS 6045 (W.D.N.C. 2002). 


ART. 2C. ALCOHOLIC BEVERAGE LICENSE 


§105-113.86 


Cited in Beskind v. Easley, 325 F.3d 506, 
2003 U.S. App. LEXIS 6603 (4th Cir. 2003). 


§ 105-113.84. Report of resident brewery, resident winery, 
nonresident vendor, or wine shipper permit- 


tee. 


A resident brewery, resident winery, nonresident vendor, and wine shipper 
permittee must file a monthly report with the Secretary. The report must list 
the amount of beverages delivered to North Carolina wholesalers, importers, 
and purchasers under G.S. 18B-1001.1 during the month. The report is due by 
the 15th day of the month following the month covered by the report. The 


report must be filed on a form approve 
information required by the Secretary. (1985, 


2000-173, s. 4; 2003-402, s. 11.) 


Effect of Amendments. — Session Laws 
2003-402, s. 11, effective October 1, 2003, added 
“or wine shipper permittee” in the section head- 
ing; in the first sentence, inserted “wine ship- 
per permittee” following “nonresident vendor, 


§ 105-113.85. Discount. 


d by the Secretary and must contain the 


ce tides) 1 1998-95.,5, 24, 


and”; in the second sentence, inserted “and 
purchasers under G.S. 18B-1001.1” following 
“wholesalers, importers,” and made minor sty- 
listic and punctuation changes throughout the 
section. 


Each wholesaler or importer who files a timely return and sends a timely 
payment may deduct from the amount payable a discount of two percent (2%). 
This discount covers losses due to spoilage and breakage, expenses incurred in 
preparing the records and reports required by this Article, and the expense of 
furnishing a bond. (1985, c. 114, s. 1; 2000-173, s. 5; 2001-414, s. 5; 2003-284, 


s. 45A.2(a); 2004-84, s. 2(d).) 


Editor’s Note. — Session Laws 2003-284, s. 
48.1, provides: “Parts 32 through 47 of this act 
do not affect the rights or liabilities of the State, 
a taxpayer, or another person arising under a 
statute amended or repealed by those parts 
before the effective date of its amendment or 
repeal; nor do they affect the right to any 
refund or credit of a tax that accrued under the 
amended or repealed statute before the effec- 
tive date of its amendment or repeal.” 

This section was repealed by Session Laws 


§ 105-113.86. Bonds. 


2003-284, s. 45A.2(a), effective for reporting 
periods beginning on or after August 1, 2003. 
Session Laws 2004-84, s. 2(d), reenacted and 
amended the section, effective for reporting 
periods beginning on or after August 1, 2004. 

Effect of Amendments. — Session Laws 
2004-84, s. 2.(d), effective for reporting periods 
beginning on or after August 1, 2004, reenacted 
and amended the section by substituting “two 
percent (2%)” for “four percent (2%) 


(a) Wholesalers and Importers. — A wholesaler or importer shall furnish a 
bond in an amount of not less than five thousand dollars ($5,000) nor more 


than fifty thousand dollars ($50,000). 


The bond shall be conditioned on 


compliance with this Article, shall be payable to the State, shall be in a form 
acceptable to the Secretary, and shall be secured by a corporate surety or by a 


pledge of obligations of the federal government, the State, 


or a political 


subdivision of the State. The Secretary shall proportion the bond amount to the 
anticipated tax liability of the wholesaler or importer. The Secretary shall 


periodically review the 


sufficiency 0 


f bonds furnished by wholesalers and 


importers, and shall increase the amount of a bond required of a wholesaler or 
importer when the amount of the bond furnished no longer covers the 
wholesaler’s or importer’s anticipated tax hability. 
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(b) Nonresident Vendors. — The Secretary may require the holder of a 
nonresident vendor ABC permit to furnish a bond in an amount not to exceed 
two thousand dollars ($2,000). The bond shall be conditioned on compliance 
with this Article, shall be payable to the State, shall be in a form acceptable to 
the Secretary, and shall be secured by a corporate surety or by a pledge of 
obligations of the federal government, the State, or a political subdivision of 
the wtate, Gl 9Soncewl 4.68 bs 1l9G7 2c) 137 1998-956 an) 


§ 105-113.87. Refund for excise tax paid on sacramental 
wine. 


(a) Refund Allowed. — A person who purchases wine for the purpose stated 
in G.S. 18B-103(8) may obtain a refund from the Secretary for the amount of 
the excise tax levied under this Article. The Secretary shall make refunds 
annually. 

(b) Application. — An applicant for a refund authorized by this section shall 
file a written request with the Secretary for the refund due for the prior 
calendar year on or before April 15. The Secretary may by rule prescribe what 
information and records shall be supplied by the applicant to qualify for the 
refund. No refund may be made if the application is filed more than three years 
after the date it is due. 

(c) Repealed by Session Laws 1998-212, s. 29A.14(e), effective January 1, 
1999 5(1985,c, HAT cs 11996-7125 2oASIAC))) 


§ 105-113.88. Record-keeping requirements. 


A person who is required to file a report or return under this Article must 
keep a record of all documents used to determine information the person 
provides in a report or return. The records must be kept for three years from 
the due date of the report or return to which the records apply. (1939, c. 158, 
s. 020; 1945, c) 903, 8. 11971, ¢. 872, s. 2° 1973, c 476.5, 193° 1938 care 
23, 19357 ¢. 11455 20007 173..5..0,) 


§ 105-113.89. Other applicable administrative provisions. 


The administrative provisions of Article 9 of this Chapter apply to this 
Article; (1985, oc. l14.s), 11998-9545. 260) 


§§ 105-113.90, 105-113.91: Repealed by Session Laws 1985, c. 114, s. 1. 
§ 105-113.92: Repealed by Session Laws 1981, c. 747, s. 25. 


§ 105-113.93: Repealed by Session Laws 1985, c. 114, s. 1. 


Cross References. — As to excise taxes on 
beer, wine and liquor, see now G.S. 105-113.80. 


§ 105-113.94: Repealed by Session Laws 1975, c. 53, s. 3. 


$§ 105-113.95 through 105-113.104: Repealed by Session Laws 
1935, Cal laos |: 


_Cross References. — For general provi- and excise taxes, see now G.S. 105-113.68 et 
sions dealing with alcoholic beverage license seq. As to local licenses, see now G.S. 105- 
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113.77 et seq. As to excise taxes and distribu- 
tion of tax revenue, see now G.S. 105-113.80 et 


seq. For administrative provisions, see now 
G.S. 105-113.83 et seq. 


ARTICLE 2D. 


Unauthorized Substances Taxes. 


§ 105-113.105. Purpose. 


The purpose of this Article is to levy an excise tax to generate revenue for 
State and local law enforcement agencies and for the General Fund. Nothing 
in this Article may in any manner provide immunity from criminal prosecution 
for a person who possesses an illegal substance. (1989, c. 772, s. 1; 1995, c. 340, 


O91 1997-292, s. 1--1998-98) s: 59°) 


Legal Periodicals. — For article, “Law Be- 
tween the Lines,” 25 Campbell L. Rev. 151 
(2003). 


CASE NOTES 


Federal court’s view of this section as a 
criminal penalty prevented the defendant's 
subsequent drug conviction from being en- 
hanced with a mandatory life sentence. The 
court found that such enhancement would be 
unconstitutional where the state had previ- 
ously assessed and collected a portion of its 
drug tax against him with respect to the very 
drugs at issue in the conviction and where the 
defendant had not waived his double jeopardy 
claim because it would have been futile for him 
to have raised it in state court where the drug 
tax was not considered a criminal penalty. 
United States v. Anderson, — F.3d —, 2000 U.S. 
App. LEXIS 10610 (4th Cir. May 15, 2000). 

Did Not Result in the Issuance of a Writ 
of Habeas Corpus. — Because the tax out- 
lined in this section is neither contingent upon 
arrest, nor assessed on property that has nec- 
essarily been confiscated or destroyed and be- 
cause it allows for anonymous reporting and 
payment, the state court’s finding that this 
section was not a criminal penalty and its 
consequent refusal to dismiss the defendant’s 
sentence of imprisonment for trafficking in co- 
caine, based in part on the same drugs upon 
which the Drug Tax was assessed, as multiple 
punishment in violation of the Double Jeopardy 
clause of the Fifth Amendment did not warrant 
a writ of habeas corpus although a federal court 
deciding the issue on direct appeal might have 
come to a different conclusion. Vick v. Williams, 
933 F.3d 213, 2000 U.S. App. LEXIS 29523 (4th 
Cir, 2000), cert denied, 533 U.S. 952, 121S. Ct. 
2596, 150 L. Ed. 2d 754 (2001). 

Double Jeopardy. — A judgment entered 
for unpaid taxes on seized drugs did not pre- 
clude, under double jeopardy principles, the 


defendant’s prosecution for controlled sub- 
stances violations. State v. Adams, 132 N.C. 
App. 819, 513 S.E.2d 588, 1999 N.C. App. 
LEXIS 274 (1999), cert. denied, 350 N.C. 836, 
538 S.E.2d 570, cert. denied, 528 U.S. 1022, 120 
S. Ct. 534, 145 L. Ed. 2d 414 (1999). 

The North Carolina Controlled Substance 
Tax, G.S. 105-113.105 through 105-113.113, did 
not violate the double jeopardy clause as it did 
not have fundamentally punitive characteris- 
tics to render it violative. State v. Crenshaw, 
144 N.C. App. 574, 551 S.E.2d 147, 2001 N.C. 
App. LEXIS 538 (2001). 

Because the Department of Revenue’s collec- 
tion of unpaid taxes on seized drugs pursuant 
to this section did not constitute criminal pun- 
ishment, subsequent marijuana charges were 
not barred by double jeopardy. State v. Woods, 
136 N.C. App. 386, 524 S.E.2d 363, 2000 N.C. 
App. LEXIS 4 (2000), cert. denied, 351 N.C. 
370, 543 S.E.2d 147 (2000). 

Tax Not Punishment. — Assessment and 
collection of the North Carolina Controlled 
Substance Tax does not constitute punishment 
so as to bar subsequent prosecution and pun- 
ishment for criminal possession of the same 
drugs. State v. Ballenger, 123 NCP Apps 179; 
A472 S.E.2d 572 (1996), aff'd, 345 N.C. 626, 481 
S.E.2d 84, cert. denied, 522 U.S. 817, 1185. Gi 
68, 139 L. Ed. 2d 29 (1997). 

The Controlled Substance Tax Is Not a 
Criminal Penalty. — Whether challenged in a 
criminal proceeding or a civil proceeding, the 
drug tax is not a criminal penalty, and the 
plaintiff was, therefore, not entitled to the 
procedural safeguards required for criminal 
proceedings. (But see Lynn v. West, 134 F.3d 
582 (4th Cir. 1998).) Milligan v. State, 1385 N.C. 
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App: Sil 2622S: bi2d ss 999 WN: Os App: 
LEXIS 1234 (1999), cert. denied, 531 U.S. 819, 
121.5Ct.60, 148 Lhd. 2d26( 2000), 

The controlled substance tax is a crimi- 
nal penalty, given its high rate of taxation and 
its deterrent purpose, and thus the state’s en- 
forcement scheme must provide the constitu- 
tional safeguards that attach to criminal pros- 
ecutions. Lynn v. West, 134 F.3d 582, 1998 U.S. 
App. LEXIS 403 (4th Cir.), cert. denied, 525 
Uc, S13, to Cte47, 1420, Wd. 2d'o6 1993) 
(But see Milligan v. State, 1835 N.C. App. 781, 
522 S.E.2d 330 (1999)). 

The Tax Injunction Act did not apply to 
bar the district court from exercising subject 
matter jurisdiction over the plaintiffs’ claims 
for declaratory and injunctive relief with re- 
gard to the controlled substances tax because 
the tax is in reality a criminal penalty. Lynn v. 
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West, 134 F.3d 582, 1998 U.S. App. LEXIS 403 
(4th Cir.); cert. denied, 525 U:S: 813, 119'8..Ct. 
47, 142 L. Ed. 2d 36 (1998) (But see Milligan v. 
States 1385 N.C. App. 781, 522.S8.E.2d.3380 
(1999)). 

Purpose is to levy an excise tax to gen- 
erate revenue for state and local law enforce- 
ment agencies and for the General Fund, which 
is a remedial purpose; payments collected un- 
der G.S. 105-113.105 thus are not subject to 
N.C, Const.) IX,;.§, 75 N.C. Schs,-Bdsy Assi v, 
Moore, 160 N.C. App. 253, 585 S.E.2d 418 
(2003). 

Cited in Nivens v. Gilchrist, 319 F.8d 151, 
2003 U.S. App. LEXIS 2453 (4th Cir. 2003), 
cert. denied, 539 U.S. 915, 123 S. Ct. 2279) 156 
L. Ed. 2d 131 (2003); State v. Harris, 157 N.C. 
App. 647, 580 S.E.2d 63 (2003). 


OPINIONS OF ATTORNEY GENERAL 


If money or property is not seized as 
evidence of a controlled substance law viola- 
tion, agents of the Department of Revenue may 
seize it for satisfaction of controlled substance 
excise taxes without an order from the court 
having jurisdiction over the criminal offense 


§ 105-113.106. Definitions. 


and without the district attorney’s consent pro- 
vided the seizure otherwise is made in compli- 
ance with law. See opinion of Attorney General 
to Secretary Janice H. Faulkner, — N.C.A.G. — 
(July 19, 1994). 


The following definitions apply in this Article: 
(1) Controlled Substance. — Defined in G.S. 90-87. 
(2) Repealed by Session Laws 1995, c. 340, s. 1. 


(3) Dealer. — Any of the following: 


a. A person who actually or constructively possesses more than 42.5 
grams of marijuana, seven or more grams of any other controlled 
substance that is sold by weight, or 10 or more dosage units of any 
other controlled substance that is not sold by weight. 

b. A person who in violation of Chapter 18B of the General Statutes 
possesses illicit spirituous liquor for sale. 

c. A person who in violation of Chapter 18B of the General Statutes 


possesses mash. 


d. A person who in violation of Chapter 18B of the General Statutes 
possesses an illicit mixed beverage for sale. 

(4) Repealed by Session Laws 1995, c. 340, s. 1. 

(4a) Illhcit mixed beverage. — A mixed beverage, as defined in G.S. 
18B-101, composed in whole or in part from spirituous liquor on which 
the charge imposed by G.S. 18B-804(b)(8) has not been paid, but not 
including a premixed cocktail served from a closed package containing 


only one serving. 


(4b) Ilhcit spirituous lquor. — Spirituous liquor, as defined in G.S. 
105-113.68, not authorized by the North Carolina Alcoholic Beverage 
Control Commission. Some examples of illicit spirituous liquor are the 
products known as “bootleg liquor”, “moonshine”, “non-tax-paid li- 


quor”, and “white liquor”. 


(4c) Local law enforcement agency. — A municipal police department, a 
county police department, or a sheriff's office. 
(4d) Low-street-value drug. — Any of the following controlled substances: 
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a 
b 
90-92(a). 
c 
A 90-90(5). 
. 92(a)(3), or 90-93(a)(3). 
e 
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_ An anabolic steroid as defined in G.S. 90-91(k). 
. A depressant described in G.S. 90-89(4), 90-90(4), 90-91(b), or 


_ A hallucinogenic substance described in G.S. 90-89(3) or G.S. 
A stimulant described in G.S. 90-89(5), 90-90(3), 90-914), 90- 
A controlled substance described in G.S. 90-91(c), (d), or (e), 


90-92(a)(3), or (a)(5), or 90-93(a)1. 

(5) Repealed by Session Laws 1995, c. 340, s. 1. 

(6) Marijuana. — All parts of the plant of the genus Cannabis, whether 
erowing or not; the seeds of this plant; the resin extracted from any 
part of this plant; and every compound, salt, derivative, mixture, or 
preparation of this plant, its seeds, or its resin. 

(6a) Mash. — The fermentable starchy mixture from which spirituous 


liquor can be distilled. 


(7) Person. — Defined in G.S. 105-228.90. 

(8) Secretary. — Defined in G.S. 105-228.90. 

(8a) State law enforcement agency. — Any State agency, force, depart- 
ment, or unit responsible for enforcing criminal laws. 

(9) Unauthorized substance. — A controlled substance, an illicit mixed 
beverage, illicit spirituous liquor, or mash. (TOSS. (2 logon. 
354, s. 10; 1995, c. 340, s. 1; 1997-292, s. 1; 1999-337, s. 19; 2000-119, 


Bono 4.) 


CASE NOTES 


Seizure by Filing Certificate of Tax Lia- 
bility. — Filing a certificate of tax liability 
following assessment of a controlled substance 
tax constituted a meaningful interference with 
possessory interests and thus was a fourth 
amendment seizure. Andrews v. Crump, 984 F. 
Supp. 393 (W.D.N.C. 1996). 

No Probable Cause. — Agents did not have 
probable cause to believe that plaintiff was a 
dealer or that he possessed the marijuana 
forming the basis of the controlled substance 


tax assessment, and thus they did not have 
probable cause to seize his property by way of 
tax assessment and lien. Andrews v. Crump, 
984 F. Supp. 393 (W.D.N.C. 1996). 

Cited in Vick v. Williams, 233 F.3d 213, 2000 
U.S. App. LEXIS 29523 (4th Cir. 2000), cert 
denied, 533 U.S. 952, 121 S. Ct. 2596, 150 L. 
Ed. 2d 754 (2001); Nivens v. Gilchrist, 319 F.3d 
151, 2003 U.S. App. LEXIS 2453 (4th Cir. 
9003), cert. denied, 539 U.S. 915, 123 De Ct. 
9779 d56.1. Edazd.l3 (2003): 


§ 105-113.107. Excise tax on unauthorized substances. 


(a) Controlled Substances. — An excise tax is levied on controlled sub- 
stances possessed, either actually or constructively, by dealers at the following 


rates: 


(1) At the rate of forty cents (40¢) 


for each gram, or fraction thereof, of 


harvested marijuana stems and stalks that have been separated from 


and are not mixed with any ot 


her parts of the marijuana plant. 


(1a) At the rate of three dollars and fifty cents ($3.50) for each gram, or 
fraction thereof, of marijuana, other than separated stems and stalks 
taxed under subdivision (1) of this section. 

(1b) At the rate of fifty dollars ($50.00) for each gram, or fraction thereof, 


of cocaine. 


(2) At the rate of two hundred dollars ($200.00) for each gram, or fraction 
thereof, of any other controlled substance that is sold by weight. 
(2a) At the rate of fifty dollars ($50.00) for each 10 dosage units, or 

fraction thereof, of any low-street-value drug that is not sold by 


weight. 
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(3) At the rate of two hundred dollars ($200.00) for each 10 dosage units, 
or fraction thereof, of any other controlled substance that is not sold 
by weight. 

(al) Weight. — A quantity of marijuana or other controlled substance is 
measured by the weight of the substance whether pure or impure or dilute, or 
by dosage units when the substance is not sold by weight, in the dealer’s 
possession. A quantity of a controlled substance is dilute if it consists of a 
detectable quantity of pure controlled substance and any excipients or fillers. 

(b) Illicit Spirituous Liquor. — An excise tax is levied on illicit spirituous 
liquor possessed by a dealer at the following rates: 

(1) At the rate of thirty-one dollars and seventy cents ($31.70) for each 
gallon, or fraction thereof, of illicit spirituous liquor sold by the drink. 

(2) At the rate of twelve dollars and eighty cents ($12.80) for each gallon, 
or fraction thereof, of illicit spirituous liquor not sold by the drink. 

(c) Mash. — An excise tax is levied on mash possessed by a dealer at the rate 
of one dollar and twenty-eight cents ($1.28) for each gallon or fraction thereof. 

(d) Illicit Mixed Beverages. — A tax is levied on illicit mixed beverages sold 
by a dealer at the rate of twenty dollars ($20.00) on each four liters and a 
proportional sum on lesser quantities. (1989, c. 772, s. 1; 1995, c. 340, s. 1; 
1997-292) sed 199S-2ier c,h) 


CASE NOTES 


Failure to Pay Excise Tax. — Convictions 
for trafficking in cocaine by possession and for 
failure to pay excise tax on the controlled sub- 
stance did not constitute double jeopardy, nor 
did the punishments imposed upon those con- 
victions violate the prohibition against multiple 
punishments for the same offense, where the 
State sought to collect the drug excise tax from 
defendant in the same prosecution, and where 
neither of the crimes in question was a lesser 
included offense of the other. State v. Morgan, 
118 N.C. App. 461, 455 S.E.2d 490 (1995). 

Tax Not Punishment. — Assessment and 
collection of the North Carolina Controlled 
Substance Tax does not constitute punishment 
so as to bar subsequent prosecution and pun- 


§ 105-113.107A. Exemptions. 


ishment for criminal possession of the same 
drugs. State v. Ballenger, 123 N.C. App. 179, 
472.8.H.2d 572 (1996), aft 'd, 345. N OsG2054em) 
S.E.2d 84, cert. denied, 522 U.S. 817, 118 S. Ct. 
68, 139 L. Ed. 2d 29 (1997). 

Cited in Lynn v. West, 134 F.3d 582, 1998 
U.S. App. LEXIS 403 (4th Cir.), cert. denied, 
525 U.S. "-813, 1119'S. Ct. 47, t42 dase 
(1998) (But see Milligan v. State, 135 N.C. App. 
781, 522 $.E.2d 330 (1999)); Vick v. Williams, 
233 F.3d 213, 2000 U.S. App. LEXIS 29523 (4th 
Cir. 2000), cert denied, 533 U.S. 952, 121 S. Ct. 
2596, 150 L. Ed. 2d 754 (2001); Nivens v. 
Gilchrist, 319 F.3d 151, 2003 U.S; App: LEXIS 
2453 (4th Cir. 2003), cert. denied, 539 U.S. 915, 
123.85, ©t22279s 156.5. Ed] 2d te i@oge, 


(a) Authorized Possession. — The tax levied in this Article does not apply to 
a substance in the possession of a dealer who is authorized by law to possess 
the substance. This exemption applies only during the time the dealer’s 
possession of the substance is authorized by law. 

(b) Certain Marijuana Parts. — The tax levied in this Article does not apply 


to the following marijuana: 


(1) 


Harvested mature marijuana stalks when separated from and not 


mixed with any other parts of the marijuana plant. 


(2) 


Fiber or any other product of marijuana stalks described in subdivi- 


sion (1) of this subsection, except resin extracted from the stalks. 


(3) 
(4) 


germination. 


Marijuana seeds that have been sterilized and are incapable of 


Roots of the marijuana plant. (1995, c. 340, s. 1; 1997-292, s. 1.) 
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CASE NOTES 


Cited in Lynn v. West, 134 F.3d 582, 1998 
U.S. App. LEXIS 403 (4th Cir.), cert. denied, 
525 U.S. 813, 119 S. Ct. 47, 142 L. Ed. 2d 36 
(1998) (But see Milligan v. State, 135 N.C. App. 


781, 522 S.E.2d 330 (1999)); Vick v. Williams, 
233 F.3d 213, 2000 U.S. App. LEXIS 29523 (4th 
Cir. 2000), cert denied, 533 U.S. 952, 1215S. Ct. 
2596, 150 L. Ed. 2d 754 (2001). 


§ 105-113.108. Reports; revenue stamps. 


(a) Revenue Stamps. — The Secretary shall issue stamps to affix to 
unauthorized substances to indicate payment of the tax required by this 
Article. Dealers shall report the taxes payable under this Article at the time 
and on the return prescribed by the Secretary. Notwithstanding any other 
provision of law, dealers are not required to give their name, address, social 
security number, or other identifying information on the return, and the return 
is not required to be verified by oath or affirmation. Upon payment of the tax, 
the Secretary shall issue stamps in an amount equal to the amount of the tax 
paid. Taxes may be paid and stamps may be issued either by mail or in person. 

(b) Reports. — Every local law enforcement agency and every State law 
enforcement agency must report to the Department within 48 hours after 
seizing an unauthorized substance, or making an arrest of an individual in 
possession of an unauthorized substance, listed in this subsection upon which 
a stamp has not been affixed. The report must be in the form prescribed by the 
Secretary and it must include the time and place of the arrest or seizure, the 
amount, location, and kind of substance, the identification of an individual in 
possession of the substance and that individual’s social security number, and 
any other information prescribed by the Secretary. The report must be made 
when the arrest or seizure involves any of the following unauthorized sub- 
stances upon which a stamp has not been affixed as required by this Article: 

(1) More than 42.5 grams of marijuana. 

(2) Seven or more grams of any other controlled substance that is sold by 
weight. 

(3) Ten or more dosage units of any other controlled substance that is not 


sold by weight. 
(4) Any illicit mixed beverage. 
(5) Any illicit spirituous liquor. 


(6) Mash. (1989, c. 772, s. 1; 1995, c. 340, s. 1; 1997-292, s. 1; 2000-119, s. 


5; 2004-170, s. 8.) 


Effect of Amendments. — Session Laws 
2004-170, s. 8, effective August 2, 2004, in 
subsection (a), substituted “return” for “form,” 
inserted “Notwithstanding any other provision 


of law,” at the beginning of the second sentence, 
and substituted “return, and the return is not 
required to be verified by oath or affirmation” 
for “form” at the end of the second sentence. 


CASE NOTES 


Cited in Lynn v. West, 134 F.3d 582, 1998 
U.S. App. LEXIS 403 (4th Cir.), cert. denied, 
525 U.S. $13, 119 S. Ct. 47, 142 L. Ed. 2d 36 
(1998) (But see Milligan v. State, 185 N.C. App. 


781, 022 6.2.20 330) (1999), Vick w. Williams, 
233 F.3d 213, 2000 U.S. App. LEXIS 29523 (4th 
Cir. 2000), cert denied, 533 U.S. 952, 1215S. Ct. 
2596, 150 L. Ed. 2d 754 (2001). 


§ 105-113.109. When tax payable. 


The tax imposed by this Article is payable by any dealer who actually or 
constructively possesses an unauthorized substance in this State upon which 
the tax has not been paid, as evidenced by a stamp. The tax is payable within 


A8 hours after the dealer acquires ac 


tual or constructive possession of a 
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non-tax-paid unauthorized substance, exclusive of Saturdays, Sundays, and 
legal holidays of this State, in which case the tax is payable on the next 
working day. Upon payment of the tax, the dealer shall permanently affix the 
appropriate stamps to the unauthorized substance. Once the tax due on an 
unauthorized substance has been paid, no additional tax is due under this 
Article even though the unauthorized substance may be handled by other 
dealersu(19S9Ncw7 720600 1995.06. 3405 si aleal 99 7-292 5 ictel a) 


CASE NOTES 


Tax Not Punishment. — Assessment and 
collection of the North Carolina Controlled 
Substance Tax does not constitute punishment 
so as to bar subsequent prosecution and pun- 
ishment for criminal possession of the same 
drugs. State v. Ballenger, 123 N.C. App. 179, 
472 S.E.2d 572 (1996), aff’d, 345 N.C. 626, 481 


S.E.2d 84, cert. denied, 522 U.S. 817, 118 S. Ct. 
68, 139 L. Ed. 2d 29 (1997). 

Cited in Vick v. Williams, 233 F.3d 213, 2000 
U.S. App. LEXIS 29523 (4th Cir. 2000), cert 
denied, 533 U.S, 952, 121 S.Ct 259G abot 
Ed. 2d 754 (2001). 


§ 105-113.110: Repealed by Session Laws 1995, c. 340, s. 1. 


§ 105-113.110A. Administration. 


Article 9 of this Chapter applies to this Article. (1989 (Reg. Sess., 1990), c. 
S14y Set P99 a se rs40Rse 1 1997 csr 292 sa a1996-71.3 see) 


CASE NOTES 


Cited in Vick v. Williams, 233 F.3d 213, 2000 
U.S. App. LEXIS 29523 (4th Cir. 2000), cert 
denied, 533 U.S. 952, 121 S. Ct. 2596, 150 L. 


151, 2003 U.S. App. LEXIS 2453 (4th Cir. 
2003), cert. denied, 539 U.S. 915, 123 S. Ct. 
2279, 156 L. Ed. 2d 131 (2003). 


Ed. 2d 754 (2001); Nivens v. Gilchrist, 319 F.3d 


§ 105-113.111. Assessments. 


Notwithstanding any other provision of law, an assessment against a dealer 
who possesses an unauthorized substance to which a stamp has not been 
affixed as required by this Article shall be made as provided in this section. The 
Secretary shall assess a tax, applicable penalties, and interest based on 
personal knowledge or information available to the Secretary. The Secretary 
shall notify the dealer in writing of the amount of the tax, penalty, and interest 
due, and demand its immediate payment. The notice and demand shall be 
either mailed to the dealer at the dealer’s last known address or served on the 
dealer in person. If the dealer does not pay the tax, penalty, and interest 
immediately upon receipt of the notice and demand, the Secretary shall collect 
the tax, penalty, and interest pursuant to the procedure set forth in G:S. 
105-241.1(g) for jeopardy assessments or the procedure set forth in G.S. 
105-242, including causing execution to be issued immediately against the 
personal property of the dealer, unless the dealer files with the Secretary a 
bond in the amount of the asserted liability for the tax, penalty, and interest. 
The Secretary shall use all means available to collect the tax, penalty, and 
interest from any property in which the dealer has a legal, equitable, or 
beneficial interest. The dealer may seek review of the assessment as provided 
in Article 9 of this Chapter. (1989, c. 772, s. 1; 1989 (Reg. Sess., 1990), c. 1039, 
s. 2; 1991 (Reg. Sess:, 1992), c. 900, s. 20(d); 1995, c. 340, s. 1; 1997-29255.91)) 
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CASE NOTES 


Seizure by Filing Certificate of Tax Lia- 
bility. — Filing a certificate of tax liability 
following assessment of a controlled substance 
tax constituted a meaningful interference with 
possessory interests and thus was a fourth 
amendment seizure. Andrews v. Crump, 984 F. 
Supp. 393 (W.D.N.C. 1996). 

Cited in Salas v. McGee, 125 N.C. App. 255, 
480 S.E.2d 714 (1997); Lynn v. West, 134 F.3d 
582, 1998 U.S. App. LEXIS 403 (4th Cir.), cert. 
denied, 525 U.S. 813, 119 S. Ct. 47, 142 L. Ed. 


2d 36 (1998) (But see Milligan v. State, 135 N.C. 
Apps Sl.eo22e0. teed 33071999). Milligan. vy, 
State, 135 N.C. App. 781, 522 S.E.2d 330, 1999 
N.C. App. LEXIS 1234 (1999), cert. denied, 531 
U.S. 819, 1215S. Ct. 60, 148 L. Ed. 2d 26 (2000); 
Vick v. Williams, 233 F.3d 213, 2000 U.S. App. 
LEXIS 29523 (4th Cir. 2000), cert denied, 533 
WES O52 NOTISNCI# 2596 81500 Ly Mdti2zd Wi54 
(2001); Andrews v. Crump, 144 N.C. App. 68, 
547 S.E.2d 117, 2001 N.C. App. LEXIS 340 
(2001). 


§ 105-113.112. Confidentiality of information. 


Information obtained by the Department in the course of administering the 
tax imposed by this Article, including information on whether the Department 
has issued a revenue stamp to a person, is confidential tax information and is 
subject to the following restrictions on disclosure: 

(1) G.S. 105-259 prohibits the disclosure of the information, except in the 
limited circumstances provided in that statute. 
(2) The information may not be used as evidence, as defined in G.S. 


15A-971, in a criminal prosecution for an offense other than an offense 
under this Article or under Article 9 of this Chapter. Under this 
prohibition, no officer, employee, or agent of the Department may 
testify about the information in a criminal prosecution for an offense 
other than an offense under this Article or under Article 9 of this 
Chapter. This subdivision implements the protections against double 
jeopardy and self-incrimination set out in Amendment V of the United 
States Constitution and the restrictions in it apply regardless of 
whether information may be disclosed under G.S. 105-259. This 
subdivision does not apply to information obtained from a source 
other than an employee, officer, or agent of the Department. An officer, 


employee, or agent of the Department who 


provides evidence or 


testifies in violation of this subdivision is guilty of a Class 1 misde- 
meanor. (1989, c. 772, s. 1; 1993, c. 539, s. 702; 1994, Ex. Sess., c. 24, 
5. 14(c); 1997, c. 292, s. 1; 2005-435, s. 27.) 


Effect of Amendments. — Session Laws 
2005-435, s. 26, effective September 27, 2005, 
rewrote the section. 


CASE NOTES 


Cited in Lynn v. West, 134 F.3d 582, 1998 
U.S. App. LEXIS 403 (4th Cir.), cert. denied, 
525 U.S. 813, 119 S. Ct. 47, 142 L. Ed. 2d 36 
(1998) (But see Milligan v. State, 135 N.C. App. 


781, 522 S.E.2d 330 (1999)); Vick v. Williams, 
233 F.3d 213, 2000 U.S. App. LEXIS 29523 (4th 
Cir. 2000), cert denied, 533 U.S. 952, 121S. Ct. 
2596, 150 L. Ed. 2d 754 (2001). 


§ 105-113.113. Use of tax proceeds. 


(a) Special Account. — The Secretary shall credit the proceeds of the tax 
levied by this Article to a special nonreverting account, to be called the State 
Unauthorized Substances Tax Account, until the tax proceeds are unencum- 
bered. The Secretary shall remit the unencumbered tax proceeds as provided 
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in this section on a quarterly or more frequent basis. Tax proceeds are 
unencumbered when either of the following occurs: 
(1) The tax has been fully paid and the taxpayer has no current right 
under G.S. 105-267 to seek a refund. 
(2) The taxpayer has been notified of the final assessment of the tax under 
G.S. 105-241.1 and has neither fully paid nor timely contested the tax 
under G.S. 105-241.1 through G.S. 105-241.4 or G.S. 105-267. 

(b) Distribution. — The Secretary shall remit seventy-five percent (75%) of 
the part of the unencumbered tax proceeds that was collected by assessment to 
the State or local law enforcement agency that conducted the investigation of 
a dealer that led to the assessment. If more than one State or local law 
enforcement agency conducted the investigation, the Secretary shall deter- 
mine the equitable share for each agency based on the contribution each 
agency made to the investigation. The Secretary shall credit the remaining 
unencumbered tax proceeds to the General Fund. 

(c) Refunds. — The refund of a tax that has already been distributed shall 
be drawn initially from the State Unauthorized Substances Tax Account. The 
amount of refunded taxes that had been distributed to a law enforcement 
agency under this section and any interest shall be subtracted from succeeding 
distributions from the Account to that law enforcement agency. The amount of 
refunded taxes that had been credited to the General Fund under this section 
and any interest shall be subtracted from succeeding credits to the General 
Fund from the Account. (1991 (Reg. Sess., 1992), c. 900, s. 20(c); 1995, c. 340, 
s. 1; 1997-292, s. 1.) 


ARTICLE 3. 


Franchise Tax. 


§ 105-114. Nature of taxes; definitions. 


(a) Nature of Taxes. — The taxes levied in this Article upon persons and 
partnerships are for the privilege of engaging in business or doing the act 
named. 

(al) Scope. — The taxes levied in this Article upon corporations are privilege 
or excise taxes levied upon: 

(1) Corporations organized under the laws of this State for the existence 
of the corporate rights and privileges granted by their charters, and 
the enjoyment, under the protection of the laws of this State, of the 
powers, rights, privileges and immunities derived from the State by 
the form of such existence; and 

(2) Corporations not organized under the laws of this State for doing 
business in this State and for the benefit and protection which these 
corporations receive from the government and laws of this State in 
doing business in this State. 

(a2) Condition for Doing Business. — If the corporation is organized under 
the laws of this State, the payment of the taxes levied by this Article is a 
condition precedent to the right to continue in the corporate form of organiza- 
tion. If the corporation is not organized under the laws of this State, payment 
of these taxes is a condition precedent to the right to continue to engage in 
doing business in this State. 

(a3) Tax Year. — The taxes levied in this Article are for the fiscal year of the 
State in which the taxes become due, except that the taxes levied in G.S. 
Bee are for the income year of the corporation in which the taxes become 

ue. 
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(a4) No Double Taxation. — G.S. 105-122 does not apply to holding compa- 
nies taxed under G.S. 105-120.2. G.S. 105-122 applies to a corporation taxed 
under another section of this Article only to the extent the taxes levied on the 
corporation in G.S. 105-122 exceed the taxes levied on the corporation in other 
sections of this Article. 

(b) Definitions. — The following definitions apply in this Article: 

(1) City. — Defined in G.S. 105-228.90. 

(la) Code. — Defined in G.S. 105-228.90. 

(2) Corporation. — A domestic corporation, a foreign corporation, an 
electric membership corporation organized under Chapter 117 of the 
General Statutes or doing business in this State, or an association 
that is organized for pecuniary gain, has capital stock represented by 
shares, whether with or without par value, and has privileges not 
possessed by individuals or partnerships. The term includes a mutual 
or capital stock savings and loan association or building and loan 
association chartered under the laws of any state or of the United 
States. The term does not include a limited hability company. 

(3) Doing business. — Each and every act, power, or privilege exercised or 
enjoyed in this State, as an incident to, or by virtue of the powers and 
privileges granted by the laws of this State. 


(4) Income year. — Defined in G.S. 105-130.2(5). 

(c) Recodified as G.S. 105-114.1 by Session Laws DOA WA Se SEAN 0) y 
effective January 1, 2003. (1939, c. 158, s. 201; 1943, c. AQQMs ol 45 cs. 03, 
5. 3; 1965, c. 287, s. 16; 1967, c. 286; 1969, c. 541, s. 621973) Cel28 (as. ol935; 
c. 713, s. 66; 1985, c. 656, s. 7; 1985 (Reg. Sess., 1986), c. 853, s. 1; 1987, c. 778, 
s. 1; 1987 (Reg. Sess., 1988), c. 1015, s. 2; 1989c)-3615 02501989) (Res. Sess., 
1990), c. 981, s. 2; 1991, c. 30, s. 2; c. 689, s. 250; 1991 (Reg. Sess., 1992), c. 922, 
5. 3; 1993, c. 12, s. 4; c. 354, s. 11; c. 485, s. 9; 1997-118, s. 4; 1998-98, ss. 60, 76; 
1999-337, s. 20; 2000-173, s. 8; 2001-327, s. 2(b); 2002-126, s. 30G.2(b).) 


Editor’s Note. — Acts 2005-435, s. 59.2(a), 
amends G.S. 105-114.1(a4), when in fact, G.S. 
105-114(a4) was intended. At the direction of 
the Revisor of Statutes, the amendment has not 
been given effect. Had the amendment been 
given effect, subsection (a4) would read: “No 
Double Taxation. — G.S. 105-122 does not 
apply to holding companies taxed under G.S. 
105-120.2. G.S. 105-122 applies to a corporation 
taxed under another section of this Article only 
to the extent the taxes levied on the corporation 
in G.S. 105-122 exceed the taxes levied in other 
sections of this Article on the corporation or on 
a limited liability company whose assets must 
be included in the corporation’s tax base under 
G.S. 105-114.1.” 

Session Laws 1998-98, s. 1(i) provides: “This 
section repeals any law that would otherwise 
exempt savings and loan associations, as de- 
fined in G.S. 54B-4, from the franchise tax 
imposed in Article 3 of.Chapter 105 of the 
General Statutes.” 

The subdivision designation (b)(1) was as- 
signed by the Revisor of Statutes, the designa- 
tion in Session Laws 1997-118, s. 4, having 
been (b)(01); former subdivision (b)(1) was re- 
numbered as (b)(1a) at the direction of the 
Revisor of Statutes. 

The definition of “Income year,” referred to in 


subdivision (b)(4) of this section, is found at 
G.S. 105-130.2(4a). Session Laws 1993, c. 354, 
s. 12 originally enacted the definition of “In- 
come year” as subdivision (5); however, this 
definition was redesignated as subdivision (4a) 
at the direction of the Revisor of Statutes. 

Session Laws 2001-327, s. 2(a), as amended 
by Session Laws 2002-126, s. 30G.2(a), pro- 
vides: “The General Assembly finds that most 
corporations engaged in business in this State 
comply with the State franchise tax on corpo- 
rate assets. Some taxpayers, however, take 
advantage of an unintended loophole in the law 
and avoid franchise tax by transferring their 
assets to a controlled limited lability company. 
This tax avoidance creates an unfair burden on 
corporate citizens that pay the franchise tax on 
their assets. It is the intent of this section to 
apply the franchise tax equally to assets held 
by corporations and assets held by corporate- 
affiliated limited liability companies. It is also 
the intent of this section to provide that a 
criminal penalty applies to taxpayers who 
fraudulently evade the tax. 

“The General Assembly further finds that, 
after this loophole was closed in 2001, some 
taxpayers continue to avoid franchise tax by 
manipulating ownership of assets. One method 
is to interpose a controlled partnership between 
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the corporation and the controlled limited lia- 
bility company. This tax avoidance creates an 
unfair burden on corporate citizens that pay 
the franchise tax on all their assets. It is the 
intent of the General Assembly to apply the 
franchise tax equally to assets held by corpora- 
tions and assets held by corporate-controlled 
entities.” 
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Section 14.13(2) of Session Laws 2004-161 
provides that the Revenue Laws Study Com- 
mittee may study comprehensive reform and 
simplification of the existing State taxes on 
business entities, including all types of busi- 
ness entities under a revised form of the fran- 
chise tax, Article 3 of Chapter 105 of the Gen- 
eral Statutes. 


CASE NOTES 


Constitutionality. — Assessment of tax un- 
der this section against a business trust did not 
violate the uniformity requirement of N.C. 
Const., Art. V, § 2, on grounds that it was 
similar to a limited partnership, which is not 
subject to the franchise tax. First Carolina 
Investors v. Lynch, 78 N.C. App. 583, 337 
S.E.2d 691 (1985). 

What Organizations Are Taxable Under 
This Section. — This section levies a franchise 
tax only upon organizations which are (1) cor- 
porations as defined within that section, and (2) 
doing business within North Carolina. First 
Carolina Investors v. Lynch, 78 N.C. App. 583, 
331 9.4.2d 691 (1985). 

Corporation. — Under the terms of this 
section, an organization is properly classified as 
a corporation for franchise tax purposes when it 
satisfies three criteria: (1) It is a corporation, 
association, joint-stock company or any other 
form of organization for pecuniary gain; (2) it 
has capital stock represented by shares; and (3) 
it has privileges not possessed by individuals or 
partnerships. First Carolina Investors v. Lynch, 
78 N.C. App. 583, 337 S.E.2d 691 (1985). 

“Capital stock” must be read to encompass 
ownership interests in all the different types of 
business organizations potentially subject to 
the franchise tax. First Carolina Investors v. 
Lynch, 78 N.C. App. 583, 337 S.E.2d 691 (1985). 

Despite the fact that plaintiff was organized 
as a business trust rather than as an ordinary 
business corporation, and that its shares of 
capital stock were designated as “shares of 
beneficial interest,” plaintiff’s shares were the 
functional equivalent of capital stock for pur- 
poses of this section. First Carolina Investors v. 
Lynch, 78 N.C. App. 583, 337 S.E.2d 691 (1985). 

Franchise Tax Not Ordinarily Included 
in Term “Privilege Tax”. — While the term 
“privilege tax” includes franchise taxes as well 
as license taxes, a franchise is a special kind of 
privilege constituting a property right, which is 
ordinarily transferable and exclusive, and in- 
volves the use of public facilities. The word 
“privilege” is too broad, per se, as a classifica- 
tion for taxation, but is usually particularized 
into licenses and franchises in classifying busi- 
nesses for taxation, and as used in our taxing 
statutes, the term “privilege tax” does not ordi- 
narily include franchise taxes. Duke Power Co. 


v. Bowles, 229 N.C. 148, 48 S.E.2d 287 (1948). 

Privileges Not Possessed by Individuals 
or Partnerships. — By establishing for its 
trustees and shareholders limited liability for 
trust obligations, the plaintiff obtained a priv- 
ilege not possessed by individuals or partner- 
ships for purposes of this section. First Caro- 
lina Investors v. Lynch, 78 N.C. App. 588, 337 
S.E.2d 691 (1985). 

Tax Due to Royalty Payments Paid to 
Out-of-State Trademark Holder. — North 
Carolina Secretary of Revenue did not exceed 
his authority in imposing franchise and income 
taxes on out-of-state trademark holding compa- 
nies that entered into licensing agreements 
with related retail companies that operated in 
North Carolina, whereby the retail companies 
paid the holding companies royalties for the use 
of the trademarks in North Carolina; the hold- 
ing companies were doing business in North 
Carolina, and the Secretary’s attempt to assess 
the taxes did not offend the Commerce Clause 
of the United States Constitution. A&F Trade- 
mark, Inc. v. Tolson, 167 N.C. App. 150, 605 
S.E.2d 187, 2004 N.C. App. LEXIS 2162 (2004), 
appeal dismissed, 359 N.C. 320, — S.E.2d — 
(2005). 

Tax Measured by Amount of Business 
Transacted. — Whenever a tax is imposed 
upon a corporation directly by the legislature 
and is not assessed by assessors, and the 
amount depends on the amount of business 
transacted by the corporation, and the extent to 
which it has exercised the privileges granted in 
its charter, without reference to the value of its 
property or the nature of the investments made 
of it, it is a franchise tax. Worth v. Petersburg 
RR., 39 N.C 300 (883). 

Franchise taxes are imposed for the privilege 
of engaging in business in this State. The 
amount of the tax varies with the nature and 
magnitude of the privilege taxed, the relative 
financial returns to be expected of the business 
or activities under franchise, and the burden 
put on government in regulating, protecting 
and fostering the enterprise. Southern Bell Tel. 
& Tel. Co. v. Clayton, 266 N.C. 687, 147 S.E.2d 
195 (1966). 

Uniformity Required. — The rule of uni- 
formity laid down in N.C. Const., Art. V, § 2, 
was intended to apply to taxes on franchises. 
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Worth v. Petersburg R.R., 89 N.C. 301 (1883). Cited in Standard Fertilizer Co. v. Gill, 225 
Legislature May Make Tax by State Ex- N.C. 426, 35 S.E.2d 275 (1945); Secretary of 

clusive. — The General Assembly may require Revenue v. Carolina Tel. & Tel. Copns ian ec: 

a corporation to pay a license tax for the privi- App. 240, 344 S.E.2d 46 (1986); Four County 

lege of carrying on its business, and forbid Elec. Membership Corp. v. Powers, 96 N.C. App. 

counties or other municipalities to exact any 417, 386 S.E.2d 107 (1989). 

other license tax or fee. Charlotte Bldg. & Loan 

Ass'n v. Commissioners of Mecklenburg 

County, 115 N.C. 410, 20 S.E. 526 (1894). 


§ 105-114.1. Limited liability companies. 


(a) Definitions. — The following definitions apply in this section: 

(1) Affiliated group. — Defined in section 1504 of the Code. 

(2) Capital interest. — The right under a limited liability company’s 
governing law to receive a percentage of the company’s assets upon 
dissolution after payments to creditors. 

(3) Entity. — A person that is not a human being. 


(4) Governing law. — A limited liability company’s governing law is 
determined under G.S. 57C-6-05 or G.S. 57C-7-01, as applicable. 
(b) Controlled Companies. — If a corporation or an affiliated group of 


corporations owns more than fifty percent (50%) of the capital interests in a 
limited liability company, the corporation or group of corporations must 
include in its three tax bases pursuant to G.S. 105-122 the same percentage of 
(i) the limited liability company’s capital stock, surplus, and undivided profits; 
(ii) fifty-five percent (55%) of the limited liability company’s appraised ad 
valorem tax value of property; and (iii) the limited lability company’s actual 
investment in tangible property in this State, as appropriate. 

(c) Constructive Ownership. — Ownership of the capital interests in a 
limited liability company is determined by reference to the constructive 
ownership rules for partnerships, estates, and trusts in section 318(a)(2)(A) 
and (B) of the Code with the following modifications: 

(1) The term “capital interest” is substituted for “stock” each place it 
appears. 
(2) A limited liability company and any noncorporate entity other than a 
partnership, estate, or trust is treated as a partnership. 
(3) The operating rule of section 318(a)(5) of the Code applies without 
regard to section 318(a)(5)(C). 

(d) No Double Inclusion. — If a corporation is required to include a 
percentage of a limited liability company’s assets in its tax bases under this 
Article pursuant to subsection (b) of this section, its investment in the limited 
liability company is not included in its computation of capital stock base under 
G.S. 105-122(b). 

(e) Affiliated Group. — If the owner of the capital interests in a limited 
liability company is an affiliated group of corporations, the percentage to be 
included pursuant to subsection (b) of this section by each group member that 
is doing business in this State 1s determined by multiplying the capital 
‘nterests in the limited liability company owned by the affiliated group by a 
fraction. The numerator of the fraction is the capital interests in the limited 
liability company owned by the group member, and the denominator of the 
fraction is the capital interests in the limited liability company owned by all 
group members that are doing business in this State. 

(f) Exemption. — This section does not apply to assets owned by a limited 
liability company if the total book value of the limited liability company’s 
assets never exceeded one hundred fifty thousand dollars ($150,000) during its 
taxable year. a +9 

(¢) Timing. — Ownership of the capital interests in a limited lability 


company is determined as of the last day of its taxable year. The adjustments 
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pursuant to subsections (b) and (d) of this section must be made to the owner’s 
next following return filed under this Article. If a limited liability company and 
a corporation or an affiliated group of corporations have engaged in a pattern 
of transferring assets between them with the result that each did not own the 
capital interests on the last day of its taxable year, the ownership of the capital 
interests in the limited liability company must be determined as of the last day 
of the corporation or group of corporations’ taxable year. 

(h) Penalty. — A taxpayer who, because of fraud with intent to evade tax, 
underpays the tax under this Article on assets attributable to it under this 
section is guilty of a Class H felony in accordance with G.S. 105-236(7). 
(2002-126, s. 30G.2(b); 2002-126, s. 30G.2(b); 2004-74, ss. 1, 2; 2004-170, s. 8.1.) 


Editor’s Note. — Session Laws 2005-435, s. 
59.2(a), amends G.S. 105-114.1 by rewriting 
subsection (a4). However, the General Assem- 
bly appears to have intended to amend G.S. 
105-114(a4). At the direction of the Revisor of 
Statutes the amendment by Session Laws 
2005-435, s. 59.2(a) has not been given effect. 

Session Laws 2002-126, s. 30G.2(b), effective 
January 1, 2003, and applicable to taxes due on 
or after that date, recodified subsection (c) of 
G.S. 105-114 as this section. 

Session Laws 2002-126, s. 30G.2(a), provides: 
“The General Assembly finds that most corpo- 
rations engaged in business in this State com- 
ply with the State franchise tax on corporate 
assets. Some taxpayers, however, take advan- 
tage of an unintended loophole in the law and 
avoid franchise tax by transferring their assets 
to a controlled limited liability company. This 
tax avoidance creates an unfair burden on 
corporate citizens that pay the franchise tax on 
their assets. It is the intent of this section to 
apply the franchise tax equally to assets held 
by corporations and assets held by corporate- 
affiliated limited liability companies. It is also 
the intent of this section to provide that a 
criminal penalty applies to taxpayers who 
fraudulently evade the tax. 

“The General Assembly further finds that, 
after this loophole was closed in 2001, some 


taxpayers continue to avoid franchise tax by 
manipulating ownership of assets. One method 
is to interpose a controlled partnership between 
the corporation and the controlled limited lia- 
bility company. This tax avoidance creates an 
unfair burden on corporate citizens that pay 
the franchise tax on their assets. It is the intent 
of the General Assembly to apply the franchise 
tax equally to assets held by corporations and 
assets held by corporate-controlled entities.” 

Effect of Amendments. — Session Laws 
2004-74, s. 1, effective January 1, 2003, and 
applicable to taxes due on or after that date, 
rewrote the section. 

Session Laws 2004-74, s. 2, effective January 
1, 2005, and applicable to taxes due on or after 
that date, substituted “more than fifty percent 
(50%) for “seventy percent (70%) or more” in 
subsection (b). 

Session Laws 2004-170, s. 8.1, effective Au- 
gust 2, 2004, in subsection (b), substituted 
“pursuant to G.S. 105-122” for “under this Ar- 
ticle,” and substituted “(i) the limited liability 
company’s capital stock, surplus, and undi- 
vided profits; (ii) fifty-five percent (55%) of the 
limited liability company’s appraised ad valo- 
rem tax value of property; and (iii) the limited 
liability company’s actual investment in tangi- 
ble property in this State, as appropriate” for 
“the limited lability company’s net assets.” 


§ 105-115: Repealed by Session Laws 1989 (Regular Session, 1990), c. 1002, 


Sri 


§ 105-116. Franchise or privilege tax on electric power, 
water, and sewerage companies. 


(a) Tax. — An annual franchise or privilege tax is imposed on the following: 
(1) An electric power company engaged in the business of furnishing 
electricity, electric lights, current, or power. 
(2), (2a) Repealed by Session Laws 1998-22, s. 2, effective July 1, 1999. 
(3) A water company engaged in owning or operating a water system 
subject to regulation by the North Carolina Utilities Commission. 
(4) A public sewerage company engaged in owning or operating a public 


sewerage system. 


The tax on an electric power company is three and twenty-two hundredths 
percent (3.22%) of the company’s taxable gross receipts from the business of 
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furnishing electricity, electric lights, current, or power. The tax on a water 
company is four percent (4%) of the company’s taxable gross receipts from 
owning or operating a water system subject to regulation by the North 
Carolina Utilities Commission. The tax on a public sewerage company is Six 
percent (6%) of the company’s taxable gross receipts from owning or operating 
a public sewerage company. A company’s taxable gross receipts are its gross 
receipts from business inside the State less the amount of gross receipts from 
sales reported under subdivision (b)(2). A company that engages in more than 
one business taxed under this section shall pay tax on each business. 

(b) Report and Payment. — The tax imposed by this section is payable 
quarterly, semimonthly, or monthly as specified in this subsection. A return is 
due quarterly. 

A water company or public sewerage company must pay tax quarterly when 
filing a return. An electric power company must pay tax in accordance with the 
schedule that applies to its payments of sales and use tax under G.S. 
105-164.16 and must file a return quarterly. An electric power company is not 
subject to interest on or penalties for an underpayment for a semimonthly or 
monthly payment period if the electric power company timely pays at least 
ninety-five percent (95%) of the amount due for each semimonthly or monthly 
payment period and includes the underpayment with the quarterly return for 
those semimonthly or monthly payment periods. 

A quarterly return covers a calendar quarter and is due by the last day of the 
month that follows the quarter covered by the return. A taxpayer must submit 
a return on a form provided by the Secretary. The return must include the 
taxpayer’s gross receipts from all property it owned or operated during the 
reporting period in connection with its business taxed under this section. A 
taxpayer must report its gross receipts on an accrual basis. A return must 
contain the following information: 

(1) The taxpayer’s gross receipts for the reporting period from business 
inside and outside this State, stated separately. 

(2) The taxpayer’s gross receipts from commodities or services described 
in subsection (a) that are sold to a vendee subject to the tax levied by 
this section or to a joint agency established under Chapter 159B of the 
General Statutes or a city having an ownership share in a project 
established under that Chapter. 

(3) The amount of and price paid by the taxpayer for commodities or 
services described in subsection (a) that are purchased from others 
engaged in business in this State and the name of each vendor. 

(4) For an electric power company the entity’s gross receipts from the sale 
within each city of the commodities and services described in subsec- 


tion (a). 
(c) Repealed by Session Laws 1998-22, s. 2, effective July 1, 1999. 
(d) Distribution. — Part of the taxes imposed by this section on electric 


power companies is distributed to cities under G.S. 105-116.1. Ifa taxpayer's 
return does not state the taxpayer’s taxable gross receipts derived within a 
city, the Secretary must determine a practical method of allocating part of the 
taxpayer’s taxable gross receipts to the city. 

(e) Local Tax. — So long as there is a distribution to cities from the tax 
imposed by this section, no city shall impose or collect any greater franchise, 
privilege or license taxes, in the aggregate, on the businesses taxed under this 
section, than was imposed and collected on or before January 1, 1947. 

(e1) An electric power company engaged in the business of furnishing 
electricity, electric lights, current, or power that collects the annual franchise 
or privilege tax pursuant to subsection (a) of this section and remits the tax 
collected to the Secretary shall not be subject to any additional franchise or 
privilege tax imposed upon it by any city or county. 
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(f) Repealed by Session Laws 1998-22, s. 2, effective July 1, 1999. (1939, c. 
1lS8yse203 019494 C23 92Nere. NOS en643 160341955; colodeus2 195 jMOElotos 
$./3311959) 1c.112593189 321963, celiG9s.181 9650001 (2196 icy SLO Nss Aires 
1272; SSeS 1 OT 1 sex 293ysailircs 883.480 lselLO T3perai6us.) 193) cod eso 
1287, 8: 3; c. 13849; 1975; ¢..812; 1983 (Reg: Sess:, 1984), c: 1097,'ss. 271621987 
(Reg. Sess., 1988), c. 882, s. 4.4; 1989 (Reg. Sess., 1990), c. 813, s. 3; c. 814, s. 
10; c..945, ss. 3,17; 1991, ¢7 598, s. 4; c. 689, s. 28(c); 1991 (Reg. Sess.91992); 
cen l007; 8.2; 19938ye1321,'s..26(h);. 1997-118, 's9221997-426)/si3; 1998222 eps 
1998-98, +8 7237°1998-217,"s, 32(a);620002140) 6) 6296200 1-427 asar6@)ais 


2002-72, s. 10; 2002-120, s. 8.) 


Legal Periodicals. — For brief comment on 
1949 amendment, see 27 N.C.L. Rev. 482 
(1949). 


CASE NOTES 


Application of Section to Electric Coop- 
erative. — This section taxes billings for elec- 
trical service rendered by cooperatives in the 
same manner as billings for service rendered by 
investor-owned utilities; therefore, application 
of this section to an electric cooperative did not 
violate that entity’s rights under N.C. Const., 
Atle vel SOR IN ©. Const Arty Viseeandes: 
Four County Elec. Membership Corp. v. Pow- 
ers, 96 N.C. App. 417, 386 S.E.2d 107 (1989), 
cert. denied and appeal dismissed, 326 N.C. 
799, 393 S.E.2d 894 (1990), cert. denied, 498 
US L040 Plies: Ciel. 112s Nd 2d4700 
(99D) 

“Privilege or License Tax” Not Including 
Franchise Taxes. — The term “privilege or 
license tax,” as used in former subsection (f) 
prior to the 1949 amendment did not include 
franchise taxes, it being apparent that the 
legislature would have used the term “fran- 
chise” eo nomine if it had intended to include 
franchise taxes within the limitation upon 
taxes to be imposed by cities or towns. Duke 
Power Co. v. Bowles, 229 N.C. 143, 48 S.E.2d 
287 (1948). 

“Patronage Capital” as Part of Gross 
Receipts. — Amounts designated as “patron- 
age capital,” defined as the total revenues re- 
ceived by electric cooperative’s monthly billings 
to its members for electrical service rendered, 
less related operating expenses arising from 
furnishing such electricity, including interest 


payments upon any debt capital used in provid- 
ing electric service as well as depreciation upon 
operating facilities and equipment, which was 
determined after the close of the fiscal year, 
where at the time of rendering bills, the 
amount of the bill which would go to patronage 
capital could not be determined, were part of 
the corporation’s gross receipts for the purposes 
of this section. Furthermore, the corporation 
could not deduct patronage capital actually 
repaid from its franchise tax base. Four County 
Elec. Membership Corp. v. Powers, 96 N.C. App. 
417, 386 S.E.2d 107 (1989), cert. denied and 
appeal dismissed, 326 N.C. 799, 393 S.E.2d 894 
(1990), cert. denied, 498 U.S. 1040, 111 S. Ct. 
Tile id 42d 7 00KC199 |). 

For history of former subsection (f) 
prior to 1949 amendment, see Duke Power 
Co. v. Bowles, 229 N.C. 143, 48 S.E.2d 287 
(1948). 

Application of Former Statute to Buses 
for Hire. — A former statute of similar import, 
but differently worded, was held not to apply to 
the operation of buses for hire within a city, 
even though operated on definite routes, unless 
used in connection with or in substitution for a 
street railway. Safe Bus v. Maxwell, 214 N.C. 
P29 S, EoG 7 933) 

Applied in State ex rel. Utilities Comm’n v. 
Public Staff — North Carolina Utils. Comm’n, 
58 N.C. App. 480, 293 S.E.2d 880 (1982). 

Cited in State ex rel. Utilities Comm’n v. 
Edmisten, 294 N.C. 598, 242 S.E.2d 862 (1978). 


OPINIONS OF ATTORNEY GENERAL 


A city may not levy a local franchise tax upon 
electric power companies effective July 1, 2002 
when it has “received some but not all of a 
distribution of the state franchise tax in fiscal 


year 2001-2002.” See opinion of Attorney Gen- 
eral to E. Norris Tolson, Secretary of Revenue, 
North Carolina Department of Revenue, 2002 
N.C. AG LEXIS 21 (7/11/02). 


608 


§105-116.1 ART. 3. FRANCHISE TAX §105-116.1 


§ 105-116.1. Distribution of gross receipts taxes to cities. 


(a) Definitions. — The following definitions apply in this section: 

(1) Freeze deduction. — The amount by which the percentage distribution 
amount of a city was required to be reduced in fiscal year 1995-96 in 
determining the amount to distribute to the city. 

(2) Percentage distribution amount. — Three and nine hundredths per- 
cent (3.09%) of the gross receipts derived by an electric power 
company from sales within a city that are taxable under G.S. 105-116. 

(b) Distribution. — The Secretary must distribute to the cities part of the 
taxes collected under this Article on electric power companies. Each city’s 
share for a calendar quarter is the percentage distribution amount for that city 
for that quarter minus one-fourth of the city’s hold-back amount and one- 
fourth of the city’s proportionate share of the annual cost to the Department of 
administering the distribution. The Secretary must make the distribution 
within 75 days after the end of each calendar quarter. The General Assembly 
finds that the revenue distributed under this section is local revenue, not a 
State expenditure, for the purpose of Section 5(3) of Article III of the North 
Carolina Constitution. Therefore, the Governor may not reduce or withhold the 
distribution. 

(c) Limited Hold-Harmless Adjustment. — The hold-back amount for a city 
that, in the 1995-96 fiscal year, received from gross receipts taxes on electric 
power companies and natural gas companies less than ninety-five percent 
(95%) of the amount it received in the 1990-91 fiscal year but at least sixty 
percent (60%) of the amount it received in the 1990-91 fiscal year is the amount 
determined by the following calculation: 

(1) Adjust the city’s 1995-96 distribution by adding the city’s freeze 
deduction attributable to receipts from electric power companies and 
natural gas companies to the amount distributed to the city for that 


year. 

(2) Compare the adjusted 1995-96 amount with the city’s 1990-91 distri- 
bution. 

(3) If the adjusted 1995-96 amount is less than or equal to the city’s 
1990-91 distribution, the hold-back amount for the city 1s zero. 

(4) If the adjusted 1995-96 amount is more than the city’s 1990-91 
distribution, the hold-back amount for the city is the city’s freeze 
deduction attributable to receipts from electric power companies and 
natural gas companies minus the difference between the city’s 
1990-91 distribution and the city’s 1995-96 distribution. 

(c1) Additional Limited Hold-Harmless Adjustment. — The hold-back 
amount for a city that, in the 1995-96 fiscal year, received from gross receipts 
taxes on electric power companies and natural gas companies less than sixty 
percent (60%) of the amount it received in the 1990-91 fiscal year is the amount 
determined by the following calculation: 

(1) Adjust the city’s 1999-2000 distribution by adding the city’s freeze 
deduction attributable to receipts from electric power companies and 
natural gas companies to the amount distributed to the city for that 

ear. 

(2) enna the adjusted 1999-2000 amount with the city’s 1990-91 
distribution. 

(3) If the adjusted 1999-2000 amount is less than or equal to the city’s 
1990-91 distribution, the hold-back amount for the city is zero. 

(4) If the adjusted 1999-2000 amount is more than the city’s 1990-91 
distribution, the hold-back amount for the city is the city’s freeze 
deduction attributable to receipts from electric power companies and 
natural gas companies minus the difference between the city’s 
1990-91 distribution and the city’s 1999-2000 distribution. 
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(d) Allocation of Hold-Harmless Adjustment. — The hold-back amount for a 
city that, in the 1995-96 fiscal year, received from gross receipts taxes on 
electric power companies and natural gas companies at least ninety-five 
percent (95%) of the amount it received in the 1990-91 fiscal year is the amount 
determined by the following calculation: 

(1) Determine the amount by which the freeze deduction attributable to 
receipts from electric power companies and natural gas companies is 
reduced for all cities whose hold-back amount is determined under 
subsections (c) and (cl) of this section. This amount is the total 
hold-harmless adjustment. 

(2) Determine the amount of gross receipts taxes that would be distrib- 
uted for the quarter to cities whose hold-back amount is determined 
under this subsection if these cities received their percentage distri- 
bution amount minus one-fourth of their freeze deduction attributable 
to receipts from electric power companies and natural gas companies. 

(3) For each city included in the calculation in subdivision (2) of this 
subsection, determine that city’s percentage share of the amount 
determined under that subdivision. 

(4) Add to the city’s freeze deduction attributable to receipts from electric 
power companies and natural gas companies an amount equal to the 
citys percentage share under subdivision (3) of this subsection mul- 
tiplied by the total hold-harmless adjustment. 

(e) Disqualification. — No municipality may receive any funds under this 
section if it was incorporated with an effective date of on or after January 1, 
2000, and is disqualified from receiving funds under G.S. 136-41.2. No 
municipality may receive any funds under this section, incorporated with an 
effective date on or after January 1, 2000, unless a majority of the mileage of 
its streets is open to the public. The previous sentence becomes effective with 
respect to distribution of funds on or after July 1, 1999. (1997-118, s. 1; 
1997-426, s. 3.1; 1997-439, s. 3; 1997-456, s. 55.5; 1998-22, s. 3; 1999-458, s. 11; 


2000-128, s. 2; 2001-430, s. 11; 2002-120, s. 2; 2005-435, s. 34(b).) 


Local Modification. — Community of 
Gray’s Creek: 1999-458, s. 13 (contingent on 
petition filed before July 1, 2002); Community 
of Union Cross: 1999-458, s. 13 (contingent on 
petition filed before July 1, 2002). 

Editor’s Note. — Session Laws 1999-458, s. 
12 provides that s. 1 of the act, which amended 
G.S. 120-16(c), applies with respect to munici- 
palities for which the Joint Legislative Com- 
mission on Municipal Incorporations makes 
recommendations on or after the date the act 
becomes law. Sections 1 through 11 of the act, 
other than the repeal of G.S. 120-169.1(a), do 
not apply to any community which first filed a 
petition with the Joint Legislative Commission 
on Municipal Incorporations prior to July 20, 
1999. The remainder of the act is effective when 
it becomes law. 

Session Laws 2002-120, s. 2, effective Sep- 
tember 24, 2002, added the last two sentences 
in subsection (b). 


Session Laws 2002-120, s. 9, contains a sev- 
erability clause. 

Session Laws 2002-159, s. 65, effective Octo- 
ber 11, 2002, provides: “It is the intent of the 
General Assembly that Sections 1 through 7 of 
S.L. 2002-120 shall be effective prospectively 
only and shall not apply to pending litigation or 
claims that accrued before the effective date of 
S.L. 2002-120. Nothing in Section 1 through 7 
of S.L. 2002-120 shall be construed as a waiver 
of the sovereign immunity of the State or any 
other defenses as to any claim for damages, 
other recovery of funds, including attorneys’ 
fees, or injunctive relief from the State by any 
unit of local government or political subdivision 
of the State.” 

Effect of Amendments. — Session Laws 
2005-435, s. 34(b), effective September 27, 
2005, made a minor stylistic change in the 
next-to-last sentence of subsection (e). 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 481. 


OPINIONS OF ATTORNEY GENERAL 


Power of City to Levy Tax. — A city may 
not levy a local franchise tax upon electric 


power companies effective July 1, 2002 when it 
has received some but not all of a distribution of 
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the state franchise tax in fiscal year 2001-2002. 
See opinion of Attorney General to E. Norris 
Tolson, Secretary of Revenue, North Carolina 


ART. 3. FRANCHISE TAX 


§105-120.2 


Department of Revenue, 2002 N.C. AG LEXIS 
a ARTES) 


§§ 105-117, 105-118: Repealed by Session Laws 1995 (Regular Session, 


1996), c. 646, s. 3. 


§ 105-119: 
2000. 


§ 105-120: 


Repealed by Session Laws 2000-173, s. 7 effective August 2, 


Repealed by Session Laws 2001-430, s. 12, effective January 1, 


9002, and applies to taxable services reflected on bills dated on 
or after January 1, 2002. 


Cross References. — As to tax on telecom- 
munications, see G.S. 105-164.4B. As to distri- 
bution of part of telecommunications taxes to 
cities, see G.S. 105-164.44F. 

Editor’s Note. — Session Laws 2001-487, s. 
118(a), effective December 16, 2001, repealed 
the amendment to this section by Session Laws 
2001-427, s. 6(e). The amendment by Session 
Laws 2001-427 would have been effective Jan- 
uary 1, 2002, and therefore never went into 
effect. 


Session Laws 2001-430, s. 18, as amended by 
Session Laws 2001-487, s. 119, provides: “Pur- 
suant to G.S. 62-31 and G.S. 62-32, the Utilities 
Commission must lower the rates set for tele- 
communications services to reflect the repeal of 
G.S. 105-120 and the resulting liability of local 
telecommunications companies for the tax im- 
posed under G.S. 105-122.” 


§ 105-120.1: Repealed by Session Laws 2000-173, s. 7, effective August 2, 


2000. 


§ 105-120.2. Franchise or privilege tax on holding compa- 


nies. 


(a) Every corporation, domestic and foreign, incorporated or, by an_act, 
domesticated under the laws of this State or doing business in this State 
which, at the close of its taxable year is a holding company as defined in 
subsection (c) of this section, shall, pursuant to the provisions of G.S. 105-122: 

(1) Make a report and statement, and 


(2) Determine the total amount o 


f its issued and outstanding capital 


stock, surplus and undivided profits, and 


(3) Apportion such outstanding capital stock, surplus 


profits to this State. 


and undivided 


(b)(1) Every corporation taxed under this section shall annually pay to the 
Secretary of Revenue, at the time the report and statement are due, a 
franchise or privilege tax, which is hereby levied, at the rate of one 
dollar and fifty cents ($1.50) per one thousand dollars ($1,000) of the 
amount determined under subsection (a) of this section, but in no case 
shall the tax be more than seventy-five thousand dollars ($75,000) nor 


less than thirty-five dollars ($3 


5.00). 


(2) Notwithstanding the provisions of subdivision (1) of this subsection, if 
the tax produced pursuant to application of this paragraph (2) exceeds 
the tax produced pursuant to application of subdivision (1), then the 
tax shall be levied at the rate of one dollar and fifty cents ($1.50) per 


one thousand dollars ($1,000) o 


n the greater of the amounts of 


a. Fifty-five percent (55%) of the appraised value as determined for 
ad valorem taxation of all the real and tangible personal property 
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in this State of each such corporation plus the total appraised 
value of intangible property returned for taxation of intangible 
personal property as computed under G.S. 105-122(d); or 

b. The total actual investment in tangible property in this State of 
such corporation as computed under G.S. 105-122(d). 

(c) For purposes of this section, a “holding company” is any corporation 
which receives during its taxable year more than eighty percent (80%) of its 
gross income from corporations in which it owns directly or indirectly more 
than fifty percent (50%) of the outstanding voting stock. 

(d) Repealed by Session Laws 1985, c. 656, s. 39. 

(e) Counties, cities and towns shall not levy a franchise tax on corporations 
taxed under this section. The tax imposed under the provisions of G.S. 105-122 
shall not apply to businesses taxed under the provisions of this section. 

(f) In determining the total tax payable by any holding company under this 
section, there shall be allowed as a credit on such tax the amount of the credit 
authorized under Part 5 of Article 4 of this Chapter. (1975, c. 130, s. 1; 1985, c. 
656, s. 39; 1985 (Reg. Sess., 1986), c. 854, s. 1; 1987 (Reg. Sess., 1988), c. 882, 
s. 4.2; 1991, c. 30, s. 4; 1998-98, s. 72.) 


§ 105-121: Repealed by Session Laws 1945, c. 752, s. 1. 


Cross References. — The repealed section taxes thereon, see G.S. 105-228.3 through 105- 
related to franchise or privilege taxes on insur- 228.10. 
ance companies. For present law relating to 


§ 105-121.1. Mutual burial associations. 


An annual franchise or privilege tax on all domestic mutual burial associa- 
tions shall be due and payable to the Secretary of Revenue on or before the first 
day of April of each year. The amount of this franchise or privilege tax shall be 
pees on the membership of such associations according to the following 
schedule: 


Wembersiipsless: than. O00 2229... eee eee $15.00 
Wembere li paobs 3 O00 i.050 400 Ome Savina eae erie. eek ee ey ee 20.00 
Mempbershdp.oteo O00 Coal 0,000) ssc sake ohana ts ote aoe 25.00 
Mem bershipsot 10-000 (COE S O00) .akeeneerttere ee) Gare ieee 30.00 
Membersnaprotel.000, torc0: 000 crete ae pe eee 35.00 
Membership-0f-20, 000.10; 25.000... espe ee 40.00 
Membershapole25. 000.1013 0-000 42. ace 6 eee eee 45.00 
NY Meraaileyerty enh ovr: COMO) etme | Pe ete 50.00 


Gl9435 cy GOS 62 wLOVOMCRAT Os aLOom 


§ 105-122. Franchise or privilege tax on domestic and 
foreign corporations. 


(a) Every corporation, domestic and foreign, incorporated, or, by an act, 
domesticated under the laws of this State or doing business in this State, 
except as otherwise provided in this Article, shall, on or before the fifteenth day 
of the third month following the end of its income year, annually make and 
deliver to the Secretary in the form prescribed by the Secretary a full, accurate, 
and complete report and statement signed by either its president, vice- 
president, treasurer, assistant treasurer, secretary or assistant secretary, 
containing the facts and information required by the Secretary as shown by the 
books and records of the corporation at the close of the income year. 

There shall be annexed to the return required by this subsection the 
affirmation of the officer signing the return. 
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(b) Every such corporation taxed under this section shall determine the 
total amount of its issued and outstanding capital stock, surplus and undivided 
profits; no reservation or allocation from surplus or undivided profits shall be 
allowed other than for definite and accrued legal liabilities, except as herein 
provided; taxes accrued, dividends declared and reserves for depreciation of 
tangible assets as permitted for income tax purposes shall be treated as 
deductible liabilities. There shall also be treated as a deductible liability 
reserves for the entire cost of any air-cleaning device or sewage or waste 
treatment plant, including waste lagoons, and pollution abatement equipment 
purchased or constructed and installed which reduces the amount of air or 
water pollution resulting from the emission of air contaminants or the 
discharge of sewage and industrial wastes or other polluting materials or 
substances into the outdoor atmosphere or streams, lakes, or rivers, upon 
condition that the corporation claiming such deductible liability shall furnish 
to the Secretary a certificate from the Department of Environment and 
Natural Resources or from a local air pollution control program for air-cleaning 
devices located in an area where the Environmental Management Commission 
has certified a local air pollution control program pursuant to Gia i43=2io1 12 
certifying that the Environmental Management Commission or local air 
pollution control program has found as a fact that the air-cleaning device, 
waste treatment plant or pollution abatement equipment purchased or con- 
structed and installed as above described has actually been constructed and 
installed and that such plant or equipment complies with the requirements of 
the Environmental Management Commission or local air pollution control 
program with respect to such devices, plants or equipment, that such device, 
plant or equipment is being effectively operated in accordance with the terms 
and conditions set forth in the permit, certificate of approval, or other 
document of approval issued by the Environmental Management Commission 
or local air pollution control program and that the primary purpose thereof 1s 
to reduce air or water pollution resulting from the emission of air contaml- 
nants or the discharge of sewage and waste and not merely incidental to other 
purposes and functions. The cost of purchasing and installing equipment or 
constructing facilities for the purpose of recycling or resource recovering of or 
from solid waste or for the purpose of reducing the volume of hazardous waste 
generated shall be treated as deductible for the purposes of this section upon 
condition that the corporation claiming such deductible liability shall furnish 
to the Secretary a certificate from the Department of Environment and 
Natural Resources certifying that the Department of Environment and Natu- 
ral Resources has found as a fact that the equipment or facility has actually 
been purchased, instalied or constructed, that it is in conformance with all 
rules and regulations of the Department of Environment and Natural Re- 
sources, and the recycling or resource recovering is the primary purpose of the 
facility or equipment. The cost of constructing facilities of any private or public 
utility built for the purpose of providing sewer service to residential and 
outlying areas shall be treated as deductible for the purposes of this section; 
the deductible liability allowed by this section shall apply only with respect to 
such pollution abatement plants or equipment constructed or installed on or 
after January 1, 1955. Treasury stock shall not be considered in computing the 
capital stock, surplus and undivided profits as the basis for franchise tax, but 
shall be excluded proportionately from said capital stock, surplus and undi- 
vided profits as the case may be upon the basis and to the extent of the cost 
thereof. In the case of an international banking facility, the capital base shall 
be reduced by the excess of the amount as of the end of the taxable year of all 
assets of an international banking facility which are employed outside the 
United States over liabilities of the international banking facility owed to 
foreign persons. For purposes of such reduction, foreign persons shall have the 
same meaning as defined in G.S. 105-130.5(b)(13)d. 
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Every corporation doing business in this State which is a parent, subsidiary, 
or affiliate of another corporation shall add to its capital stock, surplus and 
undivided profits all indebtedness owed to a parent, subsidiary or affiliated 
corporation as a part of its capital used in its business and as a part of the base 
for franchise tax under this section. The term “indebtedness” as used in this 
paragraph includes all loans, credits, goods, supplies, or other capital of 
whatsoever nature furnished by a parent, subsidiary, or affiliated corporation, 
other than indebtedness endorsed, guaranteed, or otherwise supported by one 
of these corporations. The terms “parent,” “subsidiary,” and “affiliate” as used 
in this paragraph shall have the meaning specified in G.S. 105-130.6. If any 
part of the capital of the creditor corporation is capital borrowed from a source 
other than a parent, subsidiary or affiliate, the debtor corporation, which is 
required under this paragraph to include in its tax base the amount of debt by 
reason of being a parent, subsidiary, or affiliate of the said creditor corporation, 
may deduct from the debt thus included a proportionate part determined on 
the basis of the ratio of such borrowed capital as above specified of the creditor 
corporation to the total assets of the said creditor corporation. Further, in case 
the creditor corporation as above specified is also taxable under the provisions 
of this section, such creditor corporation shall be allowed to deduct from the 
total of its capital, surplus and undivided profits the amount of any debt owed 
to it by a parent, subsidiary or affiliated corporation to the extent that such 
debt has been included in the tax base of said parent, subsidiary or affiliated 
debtor corporation reporting for taxation under the provisions of this section. 

(c)(1) After ascertaining and determining the amount of its capital stock, 

surplus and undivided profits, as provided herein, every corporation 
permitted to allocate and apportion its net income for income tax 
purposes under the provisions of Article 4 of this Chapter shall 
apportion its capital stock, surplus and undivided profits to this State 
through use of the fraction computed for apportionment of its 
apportionable income under that Article. A corporation that is subject 
to franchise tax under this Article but is not subject to income tax 
under Article 4 of this Chapter must apportion its capital stock, 
surplus, and undivided profits to this State by using the apportion- 
ment formula that would apply to the corporation if it were subject to 
Article 4. 

Notwithstanding the foregoing, if a corporation is authorized by the 
Tax Review Board to apportion its apportionable income by use of an 
alternative formula or method, the corporation may not use this 
alternative formula or method for apportioning its capital stock, 
surplus and undivided profits unless specifically authorized to do so 
by order of the Tax Review Board. 

A corporation that is required to pay an income tax to this State on 
its entire net income shall apportion its entire capital stock, surplus 
and undivided profits to this State. 

(2) If any corporation believes that the method of allocation or apportion- 
ment hereinbefore described as administered by the Secretary has 
operated or will so operate as to subject it to taxation on a greater 
portion of its capital stock, surplus and undivided profits than is 
reasonably attributable to business within the State, it may file with 
the Tax Review Board a petition setting forth the facts upon which its 
belief is based and its argument with respect to the application of the 
allocation formula. This petition shall be filed in such form and within 
such time as the Tax Review Board may prescribe. The Board shall 
grant a hearing on the petition. The time limitations set in GaSe 
105-241.2 for the date of the hearing, notification to the taxpayer, and 
a decision following the hearing apply to a hearing held pursuant to 
this subdivision. 
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At least three members of the Tax Review Board shall attend any 
hearing pursuant to such petition. In such cases the Tax Review 
Board’s membership shall be augmented by the addition of the 
Secretary, who shall sit as a member of the Board with full power to 
participate in its deliberations and decisions with respect to petitions 
filed under the provisions of this section. An informal record contain- 
ing in substance the evidence, contentions and arguments presented 
at the hearing shall be made. All members of the augmented Tax 
Review Board shall consider such evidence, contentions and argu- 
ments, and the decision thereon shall be made by a majority vote of 
the augmented Board. 

If the corporation employs in its books of account a detailed 
allocation of receipts and expenditures which reflects more clearly 
than the applicable allocation formula or alternative formulas pre- 
scribed by this section the portion of the capital stock, surplus and 
undivided profits attributable to the business within this State, 
application for permission to base the return upon the taxpayer’s 
books of account shall be considered by the Tax Review Board. The 
Board may permit such separate accounting method in lieu of apply- 
ing the applicable allocation formula if the Board finds that method 
best reflects the portion of the capital stock, surplus and undivided 
profits attributable to this State. 

If the corporation shows that any other method of allocation than 
the applicable allocation formula or alternative formulas prescribed 
by this section reflects more clearly the portion of the capital stock, 
surplus and undivided profits attributable to the business within this 
State, application for permission to base the return upon such other 
method shall be considered by the Tax Review Board. The application 
shall be accompanied by a statement setting forth in detail, with full 
explanations, the method the taxpayer believes will more nearly 
reflect the portion of its capital stock, surplus and undivided profits 
attributable to the business within this State. If the Board concludes 
that the allocation formula and the alternative formulas prescribed by 
this section allocate to this State a greater portion of the capital stock, 
surplus and undivided profits of the corporation than is reasonably 
attributable to business within this State, it shall determine the 
allocable portion by such other method as it finds best calculated to 
assign to this State for taxation the portion reasonably attributable to 
its business within this State. 

There shall be a presumption that the appropriate allocation 
formula reasonably attributes to this State the portion of the corpo- 
ration’s capital stock, surplus and undivided profits reasonably attrib- 
utable to its business in this State and the burden shall rest upon the 
corporation to show the contrary. The relief herein authorized shall be 
granted by the Board only in cases of clear, cogent and convincing 
proof that the petitioning taxpayer is entitled thereto. No corporation 
shall use any alternative formula or method other than the applicable 
allocation formula provided by statute in making a franchise tax 
report or return to this State except upon order in writing of the Board 
and any return in which any alternative formula or other method 
other than the applicable allocation formula prescribed by statute is 
used without the permission of the Board, shall not be a lawful return. 

When the Board determines, pursuant to the provisions of this 
Article, that an alternative formula or other method more accurately 
reflects the portion of the capital stock, surplus and undivided profits 
allocable to North Carolina and renders its decision with regard 
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thereto, the corporation shall allocate its capital stock, surplus and 
undivided profits for future years in accordance with such determina- 
tion and decision of the Board so long as the conditions constituting 
the basis upon which the decision was made remain unchanged or 
until such time as the business method of operation of the corporation 
changes. Provided, however, that the Secretary may, with respect to 
any subsequent year, require the corporation to furnish information 
relating to its property, operations and activities. 

A corporation which proposes to do business in this State may file a 
petition with the Board setting forth the facts upon which it contends 
that the applicable allocation formula will allocate a greater portion of 
the corporation’s capital stock, surplus and undivided profits to North 
Carolina than will be reasonably attributable to its proposed business 
within the State. Upon a proper showing in accordance with the 
procedure described above for determination by the Board, the Board 
may authorize such corporation to allocate its capital stock, surplus 
and undivided profits to North Carolina on the basis prescribed by the 
Board under the provisions of this section for such future years as the 
conditions constituting the basis upon which the Board’s decision is 
made remain unchanged and the business operations of the corpora- 
tion continue to conform to the statement of proposed methods of 
business operations presented by the corporation to the Board. 

When the Secretary asserts liability under the formula adjustment 
decision of the Tax Review Board, an aggrieved taxpayer may pay the 
tax under protest and bring a civil action for recovery under the 
provisions of G.S. 105-241.4. 

(3) The proportion of the total capital stock, surplus and undivided profits 
of each such corporation so allocated shall be deemed to be the 
proportion of the total capital stock, surplus and undivided profits of 
each such corporation used in connection with its business in this 
State and liable for annual franchise tax under the provisions of this 
section. 

(d) After determining the proportion of its total capital stock, surplus and 
undivided profits as set out in subsection (c) of this section, which amount so 
determined shall in no case be less than fifty-five percent (55%) of the 
appraised value as determined for ad valorem taxation of all the real and 
tangible personal property in this State of each such corporation plus the total 
appraised value of intangible property returned for taxation of intangible 
personal property as herein specified nor less than its total actual investment 
in tangible property in this State, every corporation taxed under this section 
shall annually pay to the Secretary of Revenue, at the time the report and 
statement are due, a franchise or privilege tax, which is hereby levied at the 
rate of one dollar and fifty cents ($1.50) per one thousand dollars ($1,000) of the 
total amount of capital stock, surplus and undivided profits as herein provided. 
The tax imposed in this section shall in no case be less than thirty-five dollars 
($35.00) and shall be for the privilege of carrying on, doing business, and/or the 
continuance of articles of incorporation or domestication of each such corpora- 
tion in this State. Appraised value of tangible property including real estate 
shall be the ad valorem valuation for the calendar year next preceding the due 
date of the franchise tax return. Appraised value of intangible property shall 
be the total gross valuation required to be reported for intangible tax purposes 
on April 15 coincident with or next preceding the due date of the franchise tax 
return. The term “total actual investment in tangible property” as used in this 
section shall be construed to mean the total original purchase price or 
consideration to the reporting taxpayer of its tangible properties, including 
real estate, in this State plus additions and improvements thereto less reserve 
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for depreciation as permitted for income tax purposes, and also less any 
indebtedness incurred and existing by virtue of the purchase of any real estate 
and any permanent improvements made thereon. In computing “total actual 
investment in tangible personal property” there shall also be deducted reserves 
for the entire cost of any air-cleaning device or sewage or waste treatment 
plant, including waste lagoons, and pollution abatement equipment purchased 
or constructed and installed which reduces the amount of air or water pollution 
resulting from the emission of air contaminants or the discharge of sewage and 
industrial wastes or other polluting materials or substances into the outdoor 
atmosphere or into streams, lakes, or rivers, upon condition that the corpora- 
tion claiming such deduction shall furnish to the Secretary a certificate from 
the Department of Environment and Natural Resources or from a local air 
pollution control program for air-cleaning devices located in an area where the 
Environmental Management Commission has certified a local air pollution 
control program pursuant to G.S. 143-215.112 certifying that said Department 
or local air pollution control program has found as a fact that the air-cleaning 
device, waste treatment plant or pollution abatement equipment purchased or 
constructed and installed as above described has actually been constructed 
and installed and that such device, plant or equipment complies with the 
requirements of the Environmental Management Commission or local air 
pollution control program with respect to such devices, plants or equipment, 
that such device, plant or equipment is being effectively operated in accordance 
with the terms and conditions set forth in the permit, certificate of approval, or 
other document of approval issued by the Environmental Management Com- 
mission or local air pollution control program and that the primary purpose 
thereof is to reduce air or water pollution resulting from the emission of air 
contaminants or the discharge of sewage and waste and not merely incidental 
to other purposes and functions. The cost of constructing facilities of any 
private or public utility built for the purpose of providing sewer service to 
residential and outlying areas shall be treated as deductible for the purposes 
of this section; the deductible liability allowed by this section shall apply only 
with respect to such pollution abatement plants or equipment constructed or 
installed on or after January 1, 1955. 

(d1) Credits. — A corporation is allowed a credit against the tax imposed by 
this section for a taxable year equal to one-half of the amount of tax payable 
during the taxable year under Article 5E of this Chapter. The credit allowed by 
this subsection may not exceed the amount of tax imposed by this section for 
the taxable year, reduced by the sum of all other credits allowed against that 
tax, except tax payments made by or on behalf of the taxpayer. 

(e) Any corporation which changes its income year, and files a “short period” 
income tax return pursuant to G.S. 105-130.15 shall file a franchise tax return 
in accordance with the provisions of this section in the manner and as of the 
date specified in subsection (a) of this section. Such corporation shall be 
entitled to deduct from the total franchise tax computed (on an annual basis) 
on such return the amount of franchise tax previously paid which is applicable 
to the period subsequent to the beginning of the new income year. 

(f) The report, statement and tax required by this section shall be in 
addition to all other reports required or taxes levied and assessed in this State. 

(g) Counties, cities and towns shall not levy a franchise tax on corporations 
taxed under this section. 

(h) Repealed by Session Laws 1981 (Regular Session, 1982), c. 1211, s. 9. 
(1939, c. 158, s. 210; 1941, c. 50, s. 4; 1043 ce 400 gen O40. Cc) 20S ns alla, 
PO sso 0b ¢. (643, Ss. 3: 1953, c. 1302, s. 3; 1955, c. 1100, s. 27%; c. loaQ. 
siale 1957,.c. 1340,,8. 3; 1959, c. 1259, s. 3; 1963, c. TGS orale OG ic. ZOO: 
Pola ce lO ull eel10)s, 2; 1973, ¢ 476, s. 193; c. 695, s. 17; c. 1262, s. 23; ¢. 
WeS7 is B71975, C2764, s: 2; LOW wom” rsa O81 s cei tee lone 855, s. 3; 
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1981 (Reg. Sess., 1982), c. 1211, s. 5; 1985, c. 656, s. 40; 1985 (Reg. Sess., 1986), 
c. 826, s. 6; c. 854, s. 1; 1987 (Reg. Sess., 1988), c. 882, s. 4.3; 1989, c. 148, s. 1; 
6.727, ss. 21869); 219(27)3 1991,.c130;'s, 5; 1993-0en5327s; ln LO9b WRecasesas 
1996), c. 560, s. 1; 1997-448, s. 11A.119(a); 1998-22, ss. 8, 9; 1998-98, ss. 72, 77; 
1998-217, s. 48; 1999-337, s. 21; 2001-427, s. 12(a); 2003-416, s. 5G).) 


Editor’s Note. — Session Laws 1998-98, s. 
1G) provides: “This section repeals any law that 
would otherwise exempt savings and loan asso- 
ciations, as defined in G.S. 54B-4, from the 
franchise tax imposed in Article 3 of Chapter 
105 of the General Statutes.” 

Session Laws 2001-430, s. 18, as amended by 
Session Laws 2001-487, s. 119, provides: “Pur- 
suant to G.S. 62-31 and G.S. 62-32, the Utilities 
Commission must lower the rates set for tele- 
communications services to reflect the repeal of 
G.S. 105-120 and the resulting liability of local 
telecommunications companies for the tax im- 
posed under G.S. 105-122.” 

Effect of Amendments. — Session Laws 


2003-416, s. 5.4), effective August 14, 2003, in 
the first sentence of the first paragraph of 
subdivision (c)(1), substituted “its capital stock” 
for “said capital stock,” “apportionable” for 
“business,” and “that Article” for “said Article”; 
in the second paragraph, substituted “Notwith- 
standing the foregoing, if” for “Provided, that 
although,” “apportionable” for “business,” and 
“this alternative formula” for “such alternative 
formula”; and in the last paragraph, deleted 
“Provided, further, that” preceding “a corpora- 
tion.” 

Legal Periodicals. — For brief comment on 
the 1953 amendment, see 31 N.C.L. Rev. 435, 
441 (1953). 


CASE NOTES 


Purpose of Section. — The purpose of this 
section is to levy a tax upon going corporations 
for the privilege of doing business in this State. 
Broadwell Realty Corp. v. Coble, 30 N.C. App. 
261, 226 S.E.2d 869 (1976), rev'd on other 
grounds, 291 N.C. 608, 281 S.E.2d 656 (1977). 

Power of Legislature. — It is within the 
legislative power of taxation, in respect to cor- 
porations, to levy any two or more of the follow- 
ing taxes simultaneously: (1) on the franchise 
(including corporate dividends); (2) on the cap- 
ital stock; (3) on the tangible property of the 
corporation; and (4) on the shares of the capital 
stock in the hands of the stockholders. The tax 
on the two subjects last named is imperative. 
Board of Comm’rs v. Blackwell Durham To- 
bacco Co., 116 N.C. 441, 21 S.E. 423 (1895). 

Foreign corporations do business here 
by comity of the State, and the latter may 
impose a license tax as a condition upon which 
such corporations may do business here under 
the protection of our laws, where such is not an 
interference with interstate commerce, or the 
tax is not otherwise invalid. Pittsburgh Life & 
Trust Co. v. Young, 172 N.C. 470, 90 S.E. 568 
(1916). 

Tax Is on Privilege of Existence. — By the 
express terms of Laws 1931, c. 427, s. 210, 
which was superseded by this section, the cor- 
poration was liable for the annual franchise tax 
for each year during which it enjoyed the priv- 
ilege of the continuance of its charter. It was 
immaterial whether or not the corporation ex- 
ercised its privilege of doing or carrying on the 
business authorized by its charter or certificate 
of incorporation; it was liable so long as it 
enjoyed the privilege granted by the State of 


“being” a corporation. Stagg v. George E. Nissen 
Co., 208 N.C. 285, 180 S.E. 658 (1935). 

Manner of Assessment of Tax by Secre- 
tary. — This section does not require that the 
Secretary use generally accepted accounting 
principles in making his determination of the 
franchise tax. Broadwell Realty Corp. v. Coble, 
291 N.C. 608, 231 S.E.2d 656 (1977). 

The portion of this section in subsection (a) 
which states that the tax shall be computed 
from the “books and records of the corporation” 
is not a requirement that the Secretary follow 
the categorizations placed upon the informa- 
tion contained in the books and records. Rather, 
this section authorizes the Secretary to require 
such facts and information as is deemed neces- 
sary to comply with his duty to assess the 
franchise tax in accordance with the statute. 
Broadwell Realty Corp. v. Coble, 291 N.C. 608, 
231 S.E.2d 656 (1977). 

Subsection (b) clearly does not permit a 
deduction for future income taxes from the 
franchise tax base. Broadwell Realty Corp. v. 
Coble, 291 N.C. 608, 231 S.E.2d 656 (1977). 

The plaintiff corporation, having voluntarily 
elected the installment method of accounting 
for income tax purposes, may not deduct de- 
ferred, potential State and federal income tax 
liabilities from its franchise tax base under 
subsection (b) as either “definite and accrued 
legal liabilities” or “accrued taxes.” Broadwell 
Realty Corp. v. Coble, 291 N.C. 608, 231 S.E.2d 
656 (1977). 

Corporation Not Relieved of License 
Tax on Carrying on of Particular Busi- 
ness. — The franchise tax imposed upon every 
corporation doing business in the State is a tax 
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upon the privilege of being a corporation, and 
its payment does not relieve it, or its lessee, 
from the payment of a tax imposed upon the 
privilege of carrying on the particular kind of 
business for which the corporation was char- 
tered. Cobb v. Commissioners of Durham 
County, 122 N.C. 307, 30 S.E. 338 (1898). 

Effect of Business Corporation Act (now 
North Carolina Business Corporation Act) 
on Section. — It is illogical to assume that the 
legislature intended by the Business Corpora- 
tion Act (now North Carolina Business Corpo- 
ration Act), Chapter 55, to void regulations 
permitting computation of taxes on the cash 
receipt basis and thereby outlaw that method of 
accounting, or to invalidate an accepted method 
of determining capital and surplus for fran- 
chise tax returns required by this section. Wat- 
son v. Watson Seed Farms, Inc., 253 N.C. 238, 
116 S.E.2d 716 (1961). 

Textile finishing plant engaged in process- 
ing by mechanical and chemical means, for a 
fee on a contractual basis, unfinished textile 
goods owned by others into finished textile 
goods with qualities and characteristics differ- 
ent from those of the unfinished material is 
engaged in manufacturing within the purview 
of this section for the purpose of computing its 
franchise tax liability. Sayles Biltmore 
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Bleacheries, Inc. v. Johnson, 266 N.C. 692, 147 
S.E.2d 177 (1966). 

Tax on Royalty Payments Paid to Out-of- 
State Trademark Holder. — North Carolina 
Secretary of Revenue did not exceed his author- 
ity in imposing franchise and income taxes on 
out-of-state trademark holding companies that 
entered into licensing agreements with related 
retail companies that operated in North Caro- 
lina, whereby the retail companies paid the 
holding companies royalties for the use of the 
trademarks in North Carolina; the holding 
companies were doing business in North Caro- 
lina, and the Secretary’s attempt to assess the 
taxes did not offend the Commerce Clause of 
the United States Constitution. A&F Trade- 
mark, Inc. v. Tolson, 167 N.C. App. 150, 605 
S.F.2d 187, 2004 N.C. App. LEXIS 2162 (2004), 
appeal dismissed, 359 N.C. 320, — S.E.2d — 
(2005). 

Cited in Duke Power Co. v. Bowles, 229 N.C. 
148, 48 S.E.2d 287 (1948); In re Vanderbilt 
Univ., 252 N.C. 743, 114 S.E.2d 655 (1960); 
Southern Bell Tel. & Tel. Co. v. Clayton, 266 
N.C. 687, 147 S.E.2d 195 (1966); Four County 
Elec. Membership Corp. v. Powers, 96 N.C. App. 
417, 386 S.E.2d 107 (1989); In re Cent. Tel. Co., 
167 N.C. App. 14, 604 S.E.2d 680, 2004 N.C. 
App. LEXIS 2058 (2004), appeal dismissed, 
cert. denied, — N.C. —, 610 S.E.2d 203 (2005). 


OPINIONS OF ATTORNEY GENERAL 


Equity Capital of Wholly-Owned Subsid- 
iary Not “Indebtedness” That Parent Cor- 
poration May Deduct from Franchise Tax 


Base. — See opinion of Attorney General to Mr. 
WB. Matthews, North Carolina Revenue De- 
partment, 41 N.C.A.G. 332 (1971). 


§ 105-123: Repealed by Session Laws 1991, c. 30, s. I. 


§ 105-124: 
§ 105-125. 


Repealed by Session Laws 1959, c. 1259, s. at 


Exempt corporations. 


(a) Exemptions. — The following corporations are exempt from the taxes 
levied by this Article. Upon request of the Secretary, an exempt corporation 
must establish its claim for exemption in writing: 

(1) Acharitable, religious, fraternal, benevolent, scientific, or educational 
corporation not operated for profit. 

(2) An insurance company subject to tax under Article 8B of this Chapter. 

(3) A mutual ditch or irrigation association, a mutual or cooperative 


telephone association or company, 


a mutual canning association, a 


cooperative breeding association, or a similar corporation of a purely 
local character deriving receipts solely from assessments, dues, or fees 
collected from members for the sole purpose of meeting expenses. 


(4) A cooperative marketing association that operates solely for 


the 


purpose of marketing the products of members or other farmers and 
returns to the members and farmers the proceeds of sales, less the 
association’s necessary operating expenses, including interest and 


dividends on capital stock, on the basis 


of the quantity of product 
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furnished by them. The association’s operations may include activities 
directly related to these marketing activities. 

(5) A production credit association organized under the federal Farm 
Credit Act of 1933. 

(6) Aclub organized and operated exclusively for pleasure, recreation, or 
other nonprofit purposes, a civic league operated exclusively for the 
promotion of social welfare, a business league, or a board of trade. 

(7) A chamber of commerce or merchants’ association not organized for 
profit, no part of the net earnings of which inures to the benefit of a 
private stockholder, an individual, or another corporation. 

(8) An organization, such as a condominium association, a homeowners’ 
association, or a cooperative housing corporation not organized for 
profit, the membership of which is limited to the owners or occupants 
of residential units in the condominium, housing development, or 
cooperative housing corporation. To qualify for the exemption, the 
organization must be operated exclusively for the management, 
operation, preservation, maintenance, or landscaping of the residen- 
tial units owned by the organization or its members or of the common 
areas and facilities that are contiguous to the residential units and 
owned by the organization or by its members. To qualify for the 
exemption, no part of the net earnings of the organization may inure, 
other than through the performance of related services for the 
members of the organization, to the benefit of any person. 

(9) Except as otherwise provided by law, an organization exempt from 
federal income tax under the Code. 

Provided, that an entity that qualifies as a real estate mortgage investment 
conduit, as defined in section 860D of the Code, is exempt from all of the taxes 
levied in this Article. Upon request by the Secretary of Revenue, a real estate 
mortgage investment conduit must establish in writing its qualification for 
this exemption. 

(b) Certain Investment Companies. — A corporation doing business in 
North Carolina that qualifies as a “regulated investment company” under 
section 851 of the Code or as a “real estate investment trust” under section 856 
of the Code and elects for federal income tax purposes to be treated as a 
“regulated investment company’ or as a “real estate investment trust,” may, in 
determining its basis for franchise tax, deduct the aggregate market value of 
its investments in the stocks, bonds, debentures, or other securities or 
evidences of debt of other corporations, partnerships, individuals, municipal- 
ities, governmental agencies, or governments. (1939, c. 158, s. 218; 1951, c. 
937, 8. 3; 1955, c. 1313, s- 1: 1957, c. 13840, s, 3; 1963, c, 601, s: 3° c 11G0neame 
1967) cl 1110, s: 22971, c. 820s. Choooes: |b 1973) C476 sos Cero tee 
ZC, 1281 .S8..0: LO7d, Crogie oie 1OSS"C. 25, Sad) Cakes 0 tooo Ch Cemoes em 
1936) 567826) Sa4 199 Ica ol moto 81995) Cet ooes 4 60414 acme 


Editor’s Note. — Session Laws 1993, c. 494, _ plete revision by Session Laws 1993, c. 485, s. 4. 
s. 1, added the proviso at the end of subsection This section has been set out in the form above 
(a). The amendment, however, was made tothe at the direction of the Revisor of Statutes. 
version of the section in effect before its com- 


§ 105-126: Repealed by Session Laws 1959, c. 1259, s. 9. 


§ 105-127. When franchise or privilege taxes payable. 


(a) Every corporation, domestic or foreign, from which a report is required 
by law to be made to the Secretary of Revenue, shall, unless otherwise 
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provided, pay to said Secretary annually the franchise tax as required by G.S. 
105-122. 

(b) Repealed by Session Laws 1998-98, s. 78, effective August 14, ipeteren 

(c) It shall be the duty of the treasurer or other officer having charge of any 
such corporation, domestic or foreign, upon which a tax is herein imposed, to 
transmit the amount of the tax due to the Secretary of Revenue within the time 
provided by law for payment of same. 

(d), (e) Repealed by Session Laws 2002-72, s. 11, effective August 12, 2002. 

(f) After the end of the income year in which a domestic corporation is 
dissolved pursuant to Article 14 of Chapter 55 of the General Statutes, the 
corporation is no longer subject to the tax levied in this Article unless the 
Secretary of Revenue finds that the corporation has engaged in business 
activities in this State not appropriate to winding up and liquidating its 
business and affairs. (1939, c. 158, s. 215; 1973, c. 476, s. 193; 1991, c. 30, s. We 
1993, c. 485, s. 6; 1998-98, s. 78; 2002-72, s. 11.) 


§ 105-128. Power of attorney. 


The Secretary of Revenue shall have the authority to require a proper power 
of attorney of each and every agent for any taxpayer under this Article. (1939, 
Ceisors.2hr, 1973, c. 476, s. 193.) 


§ 105-129. Extension of time for filing returns. 


A return required by this Article is due on or before the date set in this 
Article. A taxpayer may ask the Secretary for an extension of time to file a 
Periemunien Go) 105-263. (1939), 158) s.216; 1955, c. 1350, 's, 17; LO aoc: 
1959"s..9: 1973, ¢. 476, s. 198; 1977, c. 1114, s. 6; 1989 (Reg. Sess., 1990), c. 984, 
s. 7; 1997-300, s. 2.) 


§ 105-129.1: Repealed by Session Laws 1989, c. 582, s. 1. 


ARTICLE 3A. — 


Tax Incentives For New And Expanding Businesses. 
(See note for repeal of this Article.) 


§ 105-129.2. (See note for repeal) Definitions. 


The following definitions apply in this Article: 

(1) Air courier services. — The furnishing of air delivery of individually 
addressed letters and packages for compensation, except by the 
United States Postal Service. 

(2) Central office or aircraft facility. — Any of the following: 

a. A corporate, subsidiary, or regional managing office, as defined by 
NAICS. 

b. An auxiliary subdivision of an interstate passenger air carrier 
engaged primarily in centralized training for the carrier at its 
hub. 

c. An auxiliary subdivision of an interstate passenger air carrier 
engaged primarily in aircraft maintenance and repair services or 
aircraft rebuilding as defined by NAICS. 

(3) Computer services. — Any of the following industries or industry 
groups, as defined by NAICS, if the taxpayer provides the services 
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Article 3A has a delayed repeal date. See notes. 


primarily to persons who are not related entities with respect to the 
taxpayer: 

a. Computer systems design and related services. 

b. Software publishing. 

c. Software reproducing. 

d. On-line information services. 

(4) Cost. — In the case of property owned by the taxpayer, cost is 
determined pursuant to regulations adopted under section 1012 of the 
Code. In the case of property the taxpayer leases from another, cost is 
value as determined pursuant to G.S. 105-130.4G)(2). 

(5) Customer service center. — An establishment of a telecommunications 
or financial services company, as defined by NAICS, that is primarily 
engaged in providing support services to the company’s customers by 
telephone to support products or services of the company. For the 
purpose of this definition, an establishment is primarily engaged in 
providing support services by telephone if at least sixty percent (60%) 
of its calls are incoming. 

(6) Data processing. — Any combination of the services listed in this 
subdivision, if the taxpayer provides the services primarily to persons 
who are not related entities with respect to the taxpayer. The term 
does not include payroll services, text processing, desktop publishing, 
or financial transaction processing. 

a. Data entry and preparation. 

b. Database creation, conversion, and management, including ware- 
housing, retrieval, and utilization of data in databases. 

c. Data capture and imaging, including optical scanning and micro- 
film recording and imaging. 

d. Computer processing time rental. 

e. Data storage media conversion. 

f. Data file format conversion. 

(7) Development zone. — An area designated as a development zone 
pursuant to G.S. 105-129.3A. 

(8) Electronic mail order house. — An electronic shopping and mail order 
house, as defined by NAICS. 

(8a) Ehgible major industry. — A taxpayer is an eligible major industry 
for the purposes of this Article if the taxpayer is primarily engaged in 
one of the industries listed in G.S. 105-164.14G)(8) and the Secretary 
of Commerce has certified that the owner of the facility will invest at 
least one hundred million dollars ($100,000,000) of private funds to 
acquire, construct, and equip a facility in this State to engage in one 
or more of those industries. 

(9) Enterprise tier. — The classification assigned to an area pursuant to 
G.9.2105-129'3. 

(10) Establishment. — Defined by NAICS. 

(11) Full-time job. — A position that requires at least 1,600 hours of work 
per year and is intended to be held by one employee during the entire 
year. A full-time employee is an employee who holds a full-time job. 

(12) Hub. — Defined in G.S. 105-164.3. 

(12a) Interstate air courier. — Defined in G.S. 105-164.3. 

(13) Interstate passenger air carrier. — Defined in G.S. 105-164.3. 

(14) Large investment. — Defined in G.S. 105-129.4(b1). 

(15) Machinery and equipment. — Engines, machinery, equipment, tools, 
and implements used or designed to be used in the business for which 
the credit is claimed. The term does not include real property as 
defined in G.S. 105-273 or rolling stock as defined in G.S. 105-333. 


622 


§105-129.2 


ART. 3A. TAX INCENTIVES FOR BUSINESSES 


§105-129.2 


Article 3A has a delayed repeal date. See notes. 


ce er al a 
(16) Manufacturing. — An industry in manufacturing sectors 31 through 
33, as defined by NAICS, but not including quick printing or retail 


bakeries. 


(17) NAICS. — The North American Industry Classification System 
adopted by the United States Office of Management and Budget as of 


December 31, 1997. 


(17a) Overdue tax debt. — Defined in G.S. 105-243.1. 

(18) Purchase. — Defined in section 179 of the Code. 

(19) Related entity. — Defined in G.S. 105-130.7A. 

(20) Warehousing. — An industry in warehousing and storage subsector 


493 as defined by NAICS. 


(21) Wholesale trade. — An industry in wholesale trade sector 42 as 
defined by NAICS. (1996, 2nd Ex. Sess., c. 18, s. 3.3; 1997-277, s. 1; 
1998-55, s. 1; 1999-360, ss. 1, 2; 2000-56, ss. 5(a), 5(b); 2000-173, s. 
1(a); 2001-476, s. 1(a), (b); 2002-172, s. 1.5; 2003-416, s. 2; 2003-435, 
Qnd Ex. Sess., s. 3.1; 2004-170, s. 9.) 


Article Repealed Effective January 1, 
2008. — This Article is repealed effective for 
business activities that occur on or after Janu- 
ary 1, 2008. See G.S. 105-129.2A(a), (al), (a2) 
and (a3). 

Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 13, s. 10.2(3), made this 
Article effective for taxable years beginning on 
or after January 1, 1996, and applicable to jobs 
created on or after August 1, 1996, and prop- 
erty placed in service on or after August 1, 
1996, except for G.S. 105-129.11, which is effec- 
tive for taxable years beginning on or after 
January 1, 1997, and applicable to training 
expenditures made on or after July 1, 1997. 

Session Laws 1996, Second Extra Session, c. 
13, s. 1, provides that this act shall be known as 
the William S. Lee Quality Jobs and Business 
Expansion Act. 

Session Laws 1996, Second Extra Session, c. 
13, s. 10.1, provides: “This act does not affect 
the rights or liabilities of the State, a taxpayer, 
or another person arising under a statute 
amended or repealed by this act before its 
amendment or repeal; nor does it affect the 
right to any refund or credit of a tax that would 
otherwise have been available under the 
amended or repealed statute before its amend- 
ment or repeal.” 

Session Laws 2000-173, s. 1(a) amended Ses- 
sion Laws 1996, Second Extra Session, c. 13, s. 
10.2(3), as amended by Session Laws 1999-360, 
s. 1, to provide for repeal of this Article as 
provided within the Article. 

Session Laws 2000-173, s. 1(b), codified Ses- 
sion Laws 1997-277, s. 4, as amended by Ses- 
sion Laws 1999-360, s. 18.1, as G.S. 105- 
129.2A(b), (c), and (d). 

Session Laws 1999-360, s. 22 makes subdivi- 
sions (3a) and (5a) of G.S. 105-129.2, as enacted 
by Session Laws 1999-360, s. 2, effective for 


taxable years beginning on or after January 1, 
2000. Session Laws 1999-360, s. 23 makes G.S. 
105-129.2(2)b, as enacted by Session Laws 
1999-360, s. 2, effective retroactively as of Jan- 
uary 1, 1999. The remaining amendments to 
G.S. 105-129.2 by Session Laws 1999-360, s. 2 
are effective August 4, 1999. 

Session Laws 1999-360, s. 21, provides that 
this act does not affect the rights or liabilities of 
the State, a taxpayer, or another person arising 
under a statute amended or repealed by this act 
before the effective date of its amendment or 
repeal; nor does it affect the right to any refund 
or credit of a tax that accrued under the 
amended or repealed statute before the effec- 
tive date of its amendment or repeal. 

Session Laws 2001-476, s. l(c) provides: 
“Subsection (a) of this section is effective when 
it becomes law. The General Assembly finds 
that the amendments to G.S. 105-129.2 made 
by subsection (a) of this section clarify the 
intent of the existing law and do not represent 
a change in the law. Subsection (b) of this 
section is effective for taxable years beginning 
on or after January 1, 2001.” 

Session Laws 2001-476, s. 7(a), effective No- 
vember 29, 2001, provides: “The General As- 
sembly finds that the purpose of Article 3A of 
Chapter 105 of the General Statutes is to en- 
courage the creation of new quality jobs and to 
encourage new investment in machinery and 
equipment, research and development, and real 
property. The General Assembly further finds 
that allowing taxpayers to file amended returns 
and retroactively claim credits under that Arti- 
cle does not further this purpose of encouraging 
job creation and new investment.” 

Session Laws 2001-476, s. 15(a), effective 
November 29, 2001, provided: “As part of its 
ongoing review of business tax incentives, in- 
cluding those under Article 3A of Chapter 105 
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of the General Statutes, the Revenue Laws 
Study Committee shall study the tax rate 
structure relating to sales of electricity to man- 
ufacturers. This study shall include a thorough 
review of the legal and fiscal effects of exempt- 
ing all electricity sold to manufacturers from 
the sales and use tax, of exempting electricity 
used by a manufacturer in certain processes or 
furnaces from the sales and use tax, and of 
creating a graduated tax rate structure for 
sales of electricity to manufacturers. The Rev- 
enue Laws Study Committee shall make an 
interim report of its findings and recommenda- 
tions to the 2002 Regular Session of the 2001 
General Assembly and shall make a final report 
of its findings and recommendations to the 
2003 General Assembly.” 

Session Laws 2001-476, s. 15(c), effective 
November 29, 2001, provided: “As part of its 
ongoing review of business tax incentives, in- 
cluding those under Article 3A of Chapter 105 
of the General Statutes, the Revenue Laws 
Study Committee shall study the tax rate 
structure relating to sales of piped natural gas 
to manufacturers. This study shall include a 
thorough review of the legal and fiscal effects of 
exempting all piped natural gas received by a 
manufacturer from the piped natural gas excise 
tax, and of exempting piped natural gas that is 
used by a manufacturer in certain processes or 
furnaces from the piped natural gas excise tax. 
The Revenue Laws Study Committee shall 
make an interim report of its findings and 
recommendations to the 2002 Regular Session 
of the 2001 General Assembly and shall make a 
final report of its findings and recommenda- 
tions to the 2003 General Assembly.” 

Session Laws 2001-476, s. 8(c), as amended 
by Session Laws 2001-487, s. 123, provides: 
“This section is effective for business activities 
occurring on or after January 1, 2002. In addi- 
tion, this section applies to business activities 
occurring before January 1, 2002, for which no 
application has been filed with the Department 
of Commerce as of January 1, 2003. For busi- 
ness activities occurring before January 1, 
2002, for which no application for certification 
has been filed as of January 1, 2002, the tax- 
payer must file an application pursuant to G.S. 
105-129.6, accompanied by any required fee, 
with the Department of Commerce. The De- 
partment of Commerce shall not make a deter- 
mination regarding eligibility for credits under 
Article 3A of Chapter 105 of the General Stat- 
utes based on the application and shall not 
issue a certification, but shall instead mark on 
the application that the fee has been paid and 
return the application to the taxpayer. The 
taxpayer must then submit the application 
along with the relevant tax return. The rele- 
vant tax return is the first return on which the 
credit is claimed if that return is an amended 
return. In all other cases, the relevant return is 
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the next return filed by the taxpayer. The 
Department of Commerce shall retain one- 
fourth of these fees collected during the 2002 
calendar year for the costs of administering 
Article 3A of Chapter 105 of the General Stat- 
utes and shall credit the remaining proceeds of 
these fees to the Department of Revenue for the 
costs of auditing and administering Article 3A 
of Chapter 105 of the General Statutes. The 
proceeds of these fees are receipts of the De- 
partment to which they are credited.” 

The definitions of “Computer Services” and 
“Cost” were renumbered at the direction of the 
Revisor of Statutes to preserve alphabetical 
order. 

Session Laws 2002-72, s. 1, effective August 
12, 2002, provides: “Notwithstanding the pro- 
visions of Article 3A of Chapter 105 of the 
General Statutes to the contrary, if during 
January or February 2002 a taxpayer signed a 
letter of commitment with the Department of 
Commerce under G.S. 105-129.8 to create new 
jobs at a location or a letter of commitment with 
the Department of Commerce under G.S. 105- 
129.9 to place specific machinery and equip- 
ment in service at a location, then the taxpayer 
may calculate the credit for which the taxpayer 
qualifies based on the location’s enterprise tier 
designation and development zone designation 
for 2001.” 

Session Laws 2002-172, s. 7.1 is a severabil- 
ity clause. 

Session Laws 2003-435, 2nd Ex. Sess., s. 3.8, 
provides: “It is the intent of the General Assem- 
bly that the provisions of this part [Part 3 of 
Session Laws 2003-435, 2nd Ex. Sess.] not be 
expanded. If a court of competent jurisdiction 
holds any provision of this part invalid, the 
section containing that provision is repealed. 
The repeal of a section of this part under this 
section does not affect other provisions of this 
part that may be given affect without the in- 
valid provision.” 

Session Laws 2005-241, s. 8, effective July 
29, 2005, provides: “The Economic Develop- 
ment Oversight Committee, created pursuant 
to Section 7 of this act, shall complete a com- 
prehensive study of Article 3A of Chapter 105 of 
the General Statutes (the Bill Lee Act) and the 
Job Development Investment Grant Program 
(JDIG) established under Part 2G of Article 10 
of Chapter 143B of the General Statutes. Be- 
fore adopting a report on this issue, the Eco- 
nomic Development Oversight Committee must 
hold at least one joint meeting with the Reve- 
nue Laws Study Committee. The Economic 
Development Oversight Committee shall com- 
plete the study and submit it to the General 
Assembly, along with any recommendations or 
legislative proposals, before the beginning of 
the 2006 Regular Session of the 2005 General 
Assembly. The study shall focus on comprehen- 
sive reform of the Bill Lee Act, JDIG, and 
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related economic development incentives. It is 
the intent of the General Assembly to replace 
the current Bill Lee Act beginning with the 
2007 taxable year with a program recom- 
mended by the Committee and to revamp JDIG 
based on the Committee’s recommendations.” 
Session Laws 2005-370, s. 3, effective Octo- 
ber 1, 2005, provides: “As part of the study of 
the William S. Lee Act and the Job Develop- 
ment Investment Grant Program directed in 
Section 8 of S.L. 2005-241, the Economic Devel- 
opment Oversight Committee (Committee) 
shall study the use of reverse auctions for the 
procurement of professional services, including 
architectural, engineering, surveying and con- 
struction management at risk, or other con- 
struction services, by businesses that receive 
economic development incentives from the 
State or a local government. The Committee 
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shall consider the advisability of making busi- 
ness incentives contingent upon a business's 
commitment not to use a reverse auction pro- 
curement process. The Economic Development 
Oversight Committee shall complete the study 
and submit it to the General Assembly before 
the beginning of the 2006 Regular Session of 
the 2005 General Assembly.” 

Effect of Amendments. — Session Laws 
2002-172, s. 1.5, effective for taxable years 
beginning on or after January 1, 2003, added 
subdivision (17a). 

Session Laws 2003-416, s. 2, effective August 
14, 2003, reenacted Session Laws 2002-172. 

Session Laws 2003-435, 2nd Ex. Sess., s. 3.1, 
effective for taxable years beginning on or after 
January 1, 2004, added subdivision (8a). 

Session Laws 2004-170, s. 9, effective August 
2, 2004, added subdivision (12a). 


OPINIONS OF ATTORNEY GENERAL 


Regarding an amendment which would 
extend existing tax benefits to establish- 
ments retailing merchandise by mail or 
electronic media, see opinion of Attorney 


§ 105-129.2A. Sunset; studies. 


General to The Honorable Bill Owens, North 
Carolina General Assembly, N.C. General As- 
sembly, 1999 N.C.A.G. 18 (6/23/99). 


(a) Sunset. — This Article is repealed effective for business activities that 


occur on or after January 1, 2008. 


(a1) Sunset for Interstate Air Couriers. — Notwithstanding subsection (a) of 
this section, in the case of an interstate air courier that enters into a real estate 
lease on or before January 1, 2006, with an airport authority that provides for 
the lease of at least 100 acres of real property with a lease term in excess of 15 
years, this Article is repealed effective for business activities that occur on or 


after January 1, 2010. 


(a2) Sunset for Eligible Major Industries. — Notwithstanding subsection (a) 
of this section, in the case of a taxpayer that qualifies as an eligible major 
industry on or before January 1, 2006, this Article is repealed effective for 
business activities that occur on or after January 1, 2010. 

(a3) Sunset for Certain Taxpayers Located in Development Zones. — 
Notwithstanding subsection (a) of this section, in the case of a taxpayer that 
satisfies all of the conditions of this subsection, this Article is repealed effective 
for business activities that occur on or after January 1, 2010. 

(1) Before January 1, 2006, the taxpayer signs a letter of commitment 
with the Department of Commerce describing a proposed new or 
expanding project and specifying the amount to be invested in real 
property and machinery and equipment, the number of new jobs to be 
created, and a proposed timetable for making the investment and 


creating the jobs. 


(2) Before January 1, 2006, the Secretary of Commerce makes a written 
determination that the taxpayer is expected to purchase, lease, or 


construct and place in service in an eligible business at a location 
within a development zone within a three-year period at least ten 
million dollars ($10,000,000) of real property and machinery and 
equipment and that the taxpayer will create at least 300 new jobs at 
the location within a three-year period beginning when the property is 
first placed in service in an eligible business. 
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(3) Before January 1, 2006, the taxpayer places at least four million 
dollars ($4,000,000) of real property and machinery and equipment in 
service at the location and creates at least 20 new jobs at the location. 

(b) Equity Study. — The Department of Commerce shall study the effect of 
the tax incentives provided in this Article on tax equity. This study shall 
include the following: 

(1) Reexamining the formula in G.S. 105-129.3(b) used to define enter- 
prise tiers, to include consideration of alternative measures for more 
equitable treatment of counties in similar economic circumstances. 

(2) Considering whether the assignment of tiers and the applicable 
thresholds are equitable for smaller counties, for example those under 
50,000 in population. 

(3) Compiling any available data on whether expanding North Carolina 
businesses receive fewer benefits than out-of-State businesses that 
locate to North Carolina. 

(c) Impact Study. — The Department of Commerce shall study the effective- 
ness of the tax incentives provided in this Article. This study shall include: 

(1) Study of the distribution of tax incentives across new and expanding 
industries. 

(2) Examination of data on economic recruitment for the period from 1994 
through the most recent year for which data are available by county, 
by industry type, by size of investment, and by number of jobs, and 
other relevant information to determine the pattern of business 
locations and expansions before and after the enactment of the 
William S. Lee Act incentives. 

(3) Measuring the direct costs and benefits of the tax incentives. 

(4) Compiling available information on the current use of incentives by 
other states and whether that use is increasing or declining. 

(d) Report. — The Department of Commerce shall report the results of these 
studies and its recommendations to the General Assembly biennially with the 
first report due by April 1, 2001. (1997-277, s. 4; 1999-360, s. 18.1; 2000-173, ss. 
1(b), 1(c); 2001-476, s. 2(a); 2002-146, s. 2; 2003-435, 2nd Ex. Sess.)'s:3.2; 


2005-241, ss. 1(a), 1(b).) 


Editor’s Note. — Session Laws 2000-178, 
ss. l(b) and (c), effective August 2, 2000, codi- 
fied Session Laws 1997-277, s. 4, as amended 
by Session Laws 1999-360, s. 18.1, as subsec- 
tions (b), (c), and (d) of this section, adding 
subsection headings, and added subsection (a); 
and in subsections (b) and (c), substituted “this 
Article” for “the William S. Lee Quality Jobs 
and Business Expansion Act, codified as Article 
3A of Chapter 105 of the General Statues.” 

Session Laws 2002-146, s. 9, provides: “It is 
the intent of the General Assembly that the 
provisions of this act not be expanded. If a court 
of competent jurisdiction holds any provision of 
this act invalid, the section containing that 
provision is repealed. The repeal of a section of 
this act under this section does not affect other 
provisions of this act that may be given affect 
without the invalid provision.” 

Session Laws 2003-435, 2nd Ex. Sess., s. 3.8, 
provides: “It is the intent of the General Assem- 


bly that the provisions of this part [Part 3 of 
Session Laws 2003-435, 2nd Ex. Sess.] not be 
expanded. If a court of competent jurisdiction 
holds any provision of this part invalid, the 
section containing that provision is repealed. 
The repeal of a section of this part under this 
section does not affect other provisions of this 
part that may be given affect without the in- 
valid provision.” 

Effect of Amendments. — Session Laws 
2002-146, s. 2, effective for taxable years that 
begin on or after January 1, 2002, added sub- 
section (al). 

Session Laws 2003-435, 2nd Ex. Sess., s. 3.2, 
effective for taxable years beginning on or after 
January 1, 2004, added subsection (a2). 

Session Laws 2005-241, ss. l(a) and 1(b), 
effective July 29, 2005, substituted “2008” for 
“2006” at the end of subsection (a) and added 
subsection (a3). 
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§ 105-129.3. (See note for repeal) Enterprise tier designa- 
tion. 


(a) Tiers Defined. — An enterprise tier one area is a county whose enter- 
prise factor is one of the 10 highest in the State. An enterprise tier two area is 
a county whose enterprise factor is one of the next 15 highest in the State. An 
enterprise tier three area is a county whose enterprise factor is one of the next 
25 highest in the State. An enterprise tier four area 1s a county whose 
enterprise factor is one of the next 25 highest in the State. An enterprise tier 
five area is any area that is not in a lower-numbered enterprise tier. 

(b) Annual Designation. — Each year, on or before December 31, the 
Secretary of Commerce shall assign to each county in the State an enterprise 
factor that is the sum of the following: 

(1) The county’s rank in a ranking of counties by average rate of 
unemployment from lowest to highest, for the preceding 12 months. 

(2) The county’s rank in a ranking of counties by average per capita 
income from highest to lowest, for the preceding 12 months. 

(3) The county’s rank in a ranking of counties by percentage growth in 
population from highest to lowest, for the preceding 12 months. 

The Secretary of Commerce shall then rank all the counties within the State 
according to their enterprise factor from highest to lowest, identify all the 
areas of the State by enterprise tier, and publish this information. An 
enterprise tier designation is effective only for the calendar year following the 
designation. 

(b1) Data. — In measuring rates of unemployment and per capita income, 
the Secretary shall use the latest available data published by a State or federal 
agency generally recognized as having expertise concerning the data. In 
measuring population and population growth, the Secretary shall use the most 
recent estimates of population certified by the State Budget Officer. 

(c) Exception for Enterprise Tier One and Two Areas. — Notwithstanding 
the provisions of this section, a county designated as an enterprise tier one 
area or an enterprise tier two area may not be redesignated as a higher- 
numbered enterprise tier area until it has been in its enterprise tier area for 
at least two consecutive years. 

(d) Exception for Two-County Industrial Park. — For the purpose of this 
Article, an eligible two-county industrial park has the lower enterprise tier 
designation of the designations of the two counties in which it is located if it 
meets all of the following conditions: 

(1) It is located in two contiguous counties, one of which has a lower 
enterprise tier designation than the other. 

(2) At least one-third of the park is located in the county with the lower 
tier designation. 

(3) It is owned by the two counties or a joint agency of the counties. 

(4) The county with the lower tier designation contributed at least the 
lesser of one-half of the cost of developing the park or a proportion of 
the cost of developing the park equal to the proportion of land in the 
park located in the county with the lower tier designation. 

(d1) (Effective for taxable years beginning on or after January l, 
2005.) Exception for Certain Multi-Jurisdictional Industrial Park. — For the 
purpose of this Article, an eligible industrial park created by interlocal 
agreement under G.S. 158-7.4 has the lowest enterprise tier designation of the 
designations of the counties in which it is located if all of the following 
conditions are satisfied: 

(1) The industrial park is located, at one or more sites, in four or more 
contiguous counties. 

(2) At least two of the counties in which the industrial park is located are 
enterprise tier one areas. 
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(3) The industrial park is owned by four or more units of local government 
or a nonprofit corporation owned or controlled by four or more units of 


local government. 


(4) In each county in which the industrial park is located, the park has at 
least 300 developable acres. For the purposes of this subdivision, 
“developable acres” includes acreage that is owned directly by the 
industrial park or its owners or that is the subject of a development 
agreement between the industrial park or its owners and a third- 


party owner. 


(5) The total population of all of the counties in which the industrial park 


is located is less than 200,000. 


(6) In each county in which the industrial park is located, at least sixteen 
and eight-tenths percent (16.8%) of the population was Medicaid 
eligible for the 2003-2004 fiscal year based on 2003 population 


estimates. 


(e) Exceptions for Certain Small Counties. — The following exceptions to 
the provisions of this section apply to small counties: 
(1) A county that has a population of less than 12,000 is designated an 


enterprise tier one area. 


(2) A county that meets both of the conditions set out below has an 
enterprise tier designation one level below the designation it would 
otherwise have under subsection (a) of this section: 

a. Its population is less than 50,000. 
b. More than eighteen percent (18%) of its population is below the 
federal poverty level according to the most recent federal decen- 


nial census. 


(3) A county that has a population of less than 35,000 and that would 
otherwise be designated an enterprise tier four or five area under this 
section must be designated an enterprise tier three area. 

(f) Exceptions for Certain Counties with High Unemployment. — Notwith- 
standing the provisions of this section, a county whose rank in a ranking of 
counties by average rate of unemployment for the preceding 12 months, from 
highest to lowest, is one of the 10 highest in the State is designated an 
enterprise tier one area. (1996, 2nd Ex. Sess., c. 13, s. 3.3; 1997-277, s. 1; 
1998-55, s. 1; 1999-360, ss. 1, 2; 1999-456, s. 64; 2000-73, s. 1; 2001-94, s. 1; 
2001-476, s. 3(a); 2004-202, s. 10; 2004-208, s. 5(e); 2005-241, ss. 4, 6; 2005-406, 


erly) 


Cross References. — For delayed repeal of 
Article 3A, see G.S. 105-129.2A(a), (al), (a2) 
and (a3). 

Editor’s Note. — Session Laws 1999-360, s. 
22 makes subdivisions (3a) and (5a) of G.S. 
105-129.2, as enacted by Session Laws 1999- 
360, s. 2, effective for taxable years beginning 
on or after January 1, 2000. Session Laws 
1999-360, s. 23 makes G.S. 105-129.2(2)b, as 
enacted by Session Laws 1999-360, s. 2, effec- 
tive retroactively as of January 1, 1999. The 
remaining amendments to G.S. 105-129.2 by 
Session Laws 1999-360, s. 2 are effective Au- 
gust 4, 1999. 

Session Laws 1999-360, s. 21 provides that 
this act does not affect the rights or liabilities of 
the State, a taxpayer, or another person arising 
under a statute amended or repealed by this act 


before the effective date of its amendment or 
repeal; nor does it affect the right to any refund 
or credit of a tax that accrued under the 
amended or repealed statute before the effec- 
tive date of its amendment or repeal. 

Session Laws 2000-73, s. 2, makes the 
amendment by Session Laws 2000-73, s. 1 
effective June 30, 2000, and, notwithstanding 
G.S. 105-129.3(b), applicable retroactively to 
designations for the 2000 and later calendar 
years. 

Effect of Amendments. — Session Laws 
2004-202, s. 10, effective August 17, 2004, and 
applicable to designations made on or after that 
date, substituted “12 months” for “three years” 
in subdivisions (b)(1) and (b)(2); added “for the 
preceding 12 months” to the end of subdivision 
(b)(3); and made a related punctuation change. 
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Session Laws 2004-203, s. 5(e), effective Au- made on or after that date, rewrote subsection 
gust 17, 2004, substituted “Budget Officer” for (e) and added subsection (fy. 
“Planning Officer” in subsection (b1). Session Laws 2005-406, s. 1, effective for 
Session Laws 2005-241, ss. 4 and 6, effective taxable years beginning on or after January 1, 
July 29, 2005, and applicable to designations 2005, added subsection (d1). 


§ 105-129.3A. (See note for repeal) Development zone des- 
ignation. 


(a) Development Zone Defined. — A development zone is an area comprised 
of one or more contiguous census tracts, census block groups, or both in the 
most recent federal decennial census that meets all of the following conditions: 

(1) Every census tract and census block group in the zone is located in 
whole or in part within the primary corporate limits of a city with a 
population of more than 5,000 according to the most recent annual 
population estimates certified by the State Budget Officer. 

(2) It has a population of 1,000 or more according to the most recent 
annual population estimates certified by the State Budget Officer. 

(3) More than twenty percent (20%) of its population is below the poverty 
level according to the most recent federal decennial census. 

(4) Every census tract and census block group in the zone meets at least 
one of the following conditions: 

a. More than ten percent (10%) of its population is below the poverty 
level according to the most recent federal decennial census. 

b. It is immediately adjacent to another census tract or census block 
group that is in the same zone and has more than twenty percent 
(20%) of its population below the poverty level according to the 
most recent federal decennial census. 

(5) None of the census tracts or census block groups in the zone is located 
in another development zone designated by the Secretary of Com- 
merce. 

(b) Designation. — Upon request of a taxpayer or a local government, the 
Secretary of Commerce shall designate whether an area is a development zone 
that meets the conditions of subsection (a) of this section. If the applicant is a 
taxpayer, it must notify each city in which part of the zone is located. A 
development zone designation is effective for 24 months following the desig- 
nation. The Department of Commerce must publish annually a list of all 
development zones with a description of their boundaries. 

(c) Relationship With Enterprise Tiers. — For the purpose of the wage 
standard requirement of G.S. 105-129.4, the credit for investing in machinery 
and equipment allowed in G.S. 105-129.9, and the credit for worker training 
allowed in G.S. 105-129.11, a development zone is considered an enterprise tier 
one area. For all other purposes, a development zone has the same enterprise 
tier designation as the county in which it is located. 

(d) Parcel of Property Partially in a Development Zone. — For the purposes 
of this section, a parcel of property that is located partially within a develop- 
ment zone is considered entirely within the development zone if all of the 
following conditions are satisfied: 

(1) At least fifty percent (50%) of the parcel is located within the 
development zone. 

(2) The parcel was in existence and under common ownership prior to the 
most recent federal decennial census. 

(3) The parcel is a portion of land made up of one or more tracts or tax 
parcels of land that is surrounded by a continuous perimeter bound- 
ary. (1998-55, s. 1; 1999-360, ss. 1, 2; 2001-414, s. 6; 2001-476, s. 4(a); 
2002-172, s. 1.4; 2003-416, s. 2; 2004-2083, s. 5(f).) 
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Cross References. — For delayed repeal of 
Article 3A, see G.S. 105-129.2A(a), (al), (a2) 
and (a3). 

Editor’s Note. — Session Laws 1999-360, s. 
25, provides that notwithstanding the provi- 
sions of subsection (b) of G.S. 105-129.3A, a 
development zone designation made in 1998 or 
1999 is effective until January 1, 2001. 

Session Laws 1999-360, s. 21, provides that 
this act does not affect the rights or liabilities of 
the State, a taxpayer, or another person arising 
under a statute amended or repealed by this act 
before the effective date of its amendment or 
repeal; nor does it affect the right to any refund 
or credit of a tax that accrued under the 
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amended or repealed statute before the effec- 
tive date of its amendment or repeal. 

Effect of Amendments. — Session Laws 
2002-172, s. 1.4, effective for taxable years 
beginning on or after January 1, 2003, added 
subsection (d). 

Session Laws 2003-416, s. 2, effective August 
14, 2003, reenacted Session Laws 2002-172. 

Session Laws 2004-203, s. 5(f), effective Au- 
gust 17, 2004, substituted “Budget Officer” for 
“Planning Officer” in subdivisions (a)(1) and 
(a)(2). 

Legal Periodicals. — See legislative sur- 
vey, 21 Campbell L. Rev. 323 (1999). 


§ 105-129.4. (See note for repeal) Eligibility; forfeiture. 


(a) Type of Business. — The following conditions apply in determining a 
taxpayer’s eligibility for the credits in this Article: 

(1) Central office or aircraft facility. — A taxpayer is eligible for the credits 
allowed by this Article if it operates a central office or aircraft facility 
that creates at least 40 new jobs and the jobs, investment, and activity 
with respect to which a credit is claimed are used in that office or 


facility. 


(2) Single business. — A taxpayer is eligible for the credits allowed by this 
Article other than by G.S. 105-129.12 if the primary business of the 
taxpayer is one of the following types of businesses and the jobs, 
investment, and activity with respect to which a credit is claimed are 


used in that business: 
a. Air courier services. 
b. Data processing. 


(3) Multiple business. — A taxpayer is eligible for the credits allowed by 
this Article other than by G.S. 105-129.12 if the primary business of 
the taxpayer is one of the following types of businesses and the jobs, 
investment, and activity with respect to which a credit is claimed are 
used in any of the following types of businesses: 


a. Manufacturing. 
b. Warehousing. 
c. Wholesale trade. 


(4) Single establishment. — A taxpayer is eligible for the credits allowed 
by this Article other than by G.S. 105-129.12 if the primary business 
of the taxpayer or the primary activity of an establishment of the 
taxpayer is one of the following types of businesses and the jobs, 
investment, and activity with respect to which a credit is claimed are 


used in that business: 
a. Computer services. 


b. An electronic mail order house that creates at least 250 new jobs 
and is located in an enterprise tier one, two, or three area. 

(5) Customer service center. — A taxpayer is eligible for the credits 

allowed by this Article other than by G.S. 105-129.12 if all of the 


following conditions are met: 


a. The taxpayer’s primary business is as a telecommunications or 
financial services company, as defined by NAICS. 

b. The primary activity of an establishment of the taxpayer is a 
customer service center located in an enterprise tier one, two, or 


three area. 


c. The jobs, investment, and activity with respect to which a credit is 
claimed are used in that activity. 
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(6) Warehousing. — A taxpayer is eligible for the credits allowed by this 
Article other than by G.S. 105-129.12 if all of the following conditions 
are met: 

a. The primary activity of an establishment of the taxpayer is in 
warehousing. 

b. The warehousing establishment is located in an enterprise tier 
one, two, or three area and serves 25 or more establishments of 
the taxpayer in at least five different counties in one or more 
states. 

c. The jobs, investment, and activity with respect to which a credit is 
claimed are used in the warehousing establishment. 

(7) Research and development. — For the purpose of determining eligi- 
bility under this subsection for the credit for research and develop- 
ment in G.S. 105-129.10, the following special rules apply: 

a. If the primary activity of an establishment of the taxpayer in this 
State is computer services, the taxpayer’s qualified research 
expenditures in this State are considered to be used in computer 
services. 

b. For all other taxpayers, the taxpayer’s qualified research expendi- 
tures in this State are considered to be used in the primary 
business of the taxpayer. 

(al) New Jobs Defined. — A central office or aircraft facility creates at least 
AO new jobs if the taxpayer hires at least 40 additional full-time employees to 
fill new positions at the office either (i) within 12 months immediately 
following the date the taxpayer first uses the property as a central office or 
aircraft facility or (ii) within a 36-month period that includes the 24 months 
that immediately precede and the 12 months that immediately follow the first 
use of the property as a central office or aircraft facility property when the 
taxpayer uses temporary space for the central office or aircraft facility 
functions during completion of the central office or aircraft facility property. 
Other property creates at least 200 new jobs if the taxpayer hires at least 200 
additional full-time employees to fill new positions at the location in a two- 
year period beginning when the property is first used in an eligible business. 
‘An electronic mail order house creates at least 250 new jobs if the taxpayer 
hires at least 250 additional full-time employees to fill new positions at the 
house in the two-year period ending on the last day of the taxable year the 
taxpayer first claims a credit under this Article. Jobs transferred from one area 
in the State to another area in the State are not considered new jobs for 
purposes of this subsection. 

(a2) Expiration. — If, during the period that installments of a credit under 
this Article accrue, the taxpayer is no longer engaged in one of the types of 
business described in subsection (a) of this section, the credit expires. If, during 
the period that installments of a credit under this Article accrue, the number 
of jobs of an eligible business falls below the minimum number required under 
subsection (a) of this section, any credit associated with that business expires. 
When a credit expires, the taxpayer may not take any remaining installments 
of the credit. The taxpayer may, however, take the portion of an installment 
that accrued in a previous year and was carried forward to the extent 
permitted under G.S. 105-129.5. A change in the enterprise tier designation of 
the location of an establishment does not result in expiration of a credit under 
this Article. 

(b) Wage Standard. — A taxpayer is eligible for the credit for creating jobs 
in an enterprise tier three, four, or five area if, for the calendar year the jobs 
are created, the average wage of the jobs for which the credit is claimed meets 
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the wage standard and the average wage of all jobs at the location with respect 
to which the credit is claimed meets the wage standard. No credit is allowed for 
jobs not included in the wage calculation. A taxpayer is eligible for the credit 
for investing in machinery and equipment, the credit for research and 
development, or the credit for investing in real property for a central office or 
aircraft facility in a tier three, four, or five area if, for the calendar year the 
taxpayer engages in the activity that qualifies for the credit, the average wage 
of all jobs at the location with respect to which the credit is claimed meets the 
wage standard. In making the wage calculation, the taxpayer must include any 
positions that were filled for at least 1,600 hours during the calendar year the 
taxpayer engages in the activity that qualifies for the credit even if those 
positions are not filled at the time the taxpayer claims the credit. For a 
taxpayer with a taxable year other than a calendar year, the taxpayer must use 
the wage standard for the calendar year in which the taxable year begins. No 
wage standard applies to credits for activities in an enterprise tier one or two 
area. 

Part-time jobs for which the taxpayer provides health insurance as provided 
in subsection (b2) of this section are considered to have an average weekly 
wage at least equal to the applicable percentage times the applicable average 
weekly wage for the county in which the jobs will be located. There may be a 
period of up to 100 days between the time at which an employee begins a 
part-time job and the time at which the taxpayer begins to provide health 
insurance for that employee. 

Jobs meet the wage standard if they pay an average weekly wage that is at 
least equal to one hundred ten percent (110%) of the applicable average weekly 
wage for the county in which the jobs will be located, as computed by the 
Secretary of Commerce from data compiled by the Employment Security 
Commission for the most recent period for which data are available. The 
applicable average weekly wage is the lowest of the following: (i) the average 
wage for all insured private employers in the county, (11) the average wage for 
all insured private employers in the State, and (iii) the average wage for all 
insured private employers in the county multiplied by the county income/wage 
adjustment factor. The county income/wage adjustment factor is the county 
income/wage ratio divided by the State income/wage ratio. The county income/ 
wage ratio is average per capita income in the county divided by the 
annualized average wage for all insured private employers in the county. The 
State income/wage ratio is the average per capita income in the State divided 
by the annualized average wage for all insured private employers in the State. 
The Department of Commerce must annually publish the wage standard for 
each county. 

(b1) Large Investment. — A taxpayer who is otherwise eligible for a tax 
credit under this Article becomes eligible for the large investment enhance- 
ments provided for credits under this Article if the Secretary of Commerce 
makes a written determination that the taxpayer is expected to purchase or 
lease, and place in service in connection with the eligible business within a 
two-year period, at least one hundred fifty million dollars ($150,000,000) worth 
of one or more of the following: real property, machinery and equipment, or 
central office or aircraft facility property. In the case of an interstate air courier 
that has or is constructing a hub in this State and in the case of an eligible 
major industry, this investment may be placed in service in connection with the 
eligible business within a seven-year period. If the taxpayer fails to make the 
required level of investment within the applicable period, the taxpayer forfeits 
the large investment enhancements as provided in subsection (d) of this 
section. 
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(b2) Health Insurance. — A taxpayer is eligible for a credit for creating jobs 
or for worker training under this Article if the taxpayer provides health 
insurance for the positions for which the credit is claimed when the jobs are 
created and each year it claims an installment or carryforward of the credit. A 
taxpayer is eligible for the other credits under this Article if the taxpayer 
provides health insurance for all of the full-time positions at the location with 
respect to which the credit is claimed when the taxpayer engages in the 
activity that qualifies for the credit and each year it claims an installment or 
carryforward of the credit. For the purposes of this subsection, a taxpayer 
provides health insurance if it pays at least fifty percent (50%) of the premiums 
for health care coverage that equals or exceeds the minimum provisions of the 
basic health care plan of coverage recommended by the Small Employer 
Carrier Committee pursuant to G.S. 58-50-125. 

Each year that a taxpayer claims a credit or an installment or carryforward 
of a credit allowed under this Article, the taxpayer must provide with the tax 
return the taxpayer’s certification that the taxpayer continues to provide 
health insurance for the jobs for which the credit was claimed or the full-time 
jobs at the location with respect to which the credit was claimed. If the 
taxpayer ceases to provide health insurance for the jobs during a taxable year, 
the credit expires and the taxpayer may not take any remaining installment or 
carryforward of the credit. 

(b3) Environmental Impact. — A taxpayer is eligible for a credit allowed 
under this Article only if the taxpayer certifies that, at the time the taxpayer 
first claims the credit, the taxpayer has no pending administrative, Civil, OF 
criminal enforcement action based on alleged significant violations of any 
program implemented by an agency of the Department of Environment and 
Natural Resources, and has had no final determination of responsibility for 
any significant administrative, civil, or criminal violation of any program 
implemented by an agency of the Department of Environment and Natural 
Resources within the last five years. A significant violation is a violation or 
alleged violation that does not satisfy any of the conditions of G.S. 143- 
°15.6B(d). The Secretary of Environment and Natural Resources must notify 
the Department of Revenue annually of every person that currently has any of 
these pending actions and every person that has had any of these final 
determinations within the last five years. 

(b4) Safety and Health Programs. — A taxpayer 1s eligible for a credit 
allowed under this Article only if the taxpayer certifies that, as of the time the 
taxpayer first claims the credit, at the business location with respect to which 
the credit is claimed, the taxpayer has no citations under the Occupational 
Safety and Health Act that have become a final order within the past three 
years for willful serious violations or for failing to abate serious violations. For 
the purposes of this subsection, “serious violation” has the same meaning as in 
G.S. 95-127. The Secretary of Labor must notify the Department of Revenue 
annually of all employers who have had these citations become final orders 
within the past three years. 

(b5) Substantial Investment in Other Property. — A taxpayer is eligible for 
the credit for substantial investment in other property under Georl0b-129a 24 
with respect to a location only if the Secretary of Commerce makes a written 
determination that the taxpayer is expected to purchase or lease and use in an © 
eligible business at that location within a three-year period at least ten million 
dollars ($10,000,000) of real property and that the location that is the subject 
of the credit will create at least 200 new jobs within two years of the time that 
the property is first used in an eligible business. If the taxpayer fails to timely 
make the required level of investment or fails to timely create the required 
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number of new jobs, the taxpayer forfeits the credit as provided in subsection 
(d) of this section. 

(b6) Overdue Tax Debts. — A taxpayer is not eligible for a credit allowed 
under this Article if, at the time the taxpayer claims the credit or an 
installment or carryforward of the credit, the taxpayer has received a notice of 
an overdue tax debt and that overdue tax debt has not been satisfied or 
otherwise resolved. 

(b7) Major Computer Facilities. — A taxpayer that is otherwise eligible for 
a tax credit under this Article and who satisfies the conditions of G.S. 
105-129.62 is eligible for the major computer facility enhancements provided 
for credits under this Article. The major computer facility enhancements are 
the following: 

(1) The wage standard requirement does not apply to the activities of the 
taxpayer at the major computer facility. 

(2) For the credit for creating jobs under G.S. 105-129.8, the amount of the 
credit is increased by four thousand dollars ($4,000) per job for jobs at 
the major computer facility. 

(3) For the credit for investment in machinery and equipment under G.S. 
105-129.9, the applicable percentage is seven percent (7%) and the 
applicable threshold is zero dollars ($0.00) regardless of the enterprise 
tier designation of the county in which the major computer facility is 
located. 

(4) For the credit for worker training under G.S. 105-129.11, the maxi- 
mum amount of the credit per worker trained is one thousand dollars 
($1,000) regardless of the enterprise tier designation of the county in 
which the major computer facility is located. 

(5) For the credit for substantial investment in other property under G.S. 
105-129.12A, the taxpayer is eligible for the credit regardless of the 
enterprise tier designation of the county in which the major computer 
facility is located. 

(c) Repealed by Session Laws 1998-55, s. 1, effective for taxable years 
beginning on or after January 1, 1999. 

(d) Forfeiture. — A taxpayer forfeits a credit allowed under this Article if the 
taxpayer was not eligible for the credit for the calendar year in which the 
taxpayer engaged in the activity for which the credit was claimed. In addition, 
a taxpayer forfeits a large investment enhancement of a tax credit if the 
taxpayer fails to timely make the required level of investment under subsec- 
tion (b1) of this section. If an eligible major industry fails to timely make the 
required level of investment under G.S. 105-129.2(8a), the taxpayer forfeits all 
credits allowed under this Article that it would not otherwise have been 
eligible for if it were not an eligible major industry. If a taxpayer that is subject 
to the later repeal date of this Article under G.S. 105-129.2A(a3) fails to timely 
make the required level of investment or to timely create the required number 
of new jobs, the taxpayer forfeits all credits allowed under this Article that it 
would not otherwise have been eligible for if it were not subject to the later 
repeal date under G.S. 105-129.2A(a3). A taxpayer forfeits the credit for 
substantial investment in other property allowed under G.S. 105-129.12A if 
the taxpayer fails to timely create the number of required new jobs or to timely 
make the required level of investment under subsection (b5) of this section. A 
taxpayer forfeits the technology commercialization credit allowed under G.S. 
105-129.9A if the taxpayer fails to make the level of investment required by 
subsection (e) of that section within the required period or if the taxpayer fails 
to meet the terms of its licensing agreement with a research university. If a 
taxpayer claimed a twenty percent (20%) technology commercialization credit 
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under G.S. 105-129.9A(d) and fails to make the level of investment required 
under that subsection within the required period, but does make the level of 
investment required under subsection (e) of that section within the required 
period, the taxpayer forfeits one-fourth of the twenty percent (20%) credit. 

A taxpayer that forfeits a credit under this Article is liable for all past taxes 
avoided as a result of the credit plus interest at the rate established under G.S. 
105-241.1(i), computed from the date the taxes would have been due if the 
credit had not been allowed. The past taxes and interest are due 30 days after 
the date the credit is forfeited; a taxpayer that fails to pay the past taxes and 
interest by the due date is subject to the penalties provided in G.S. 105-236. If 
a taxpayer forfeits the credit for creating jobs, the technology commercializa- 
tion credit, or the credit for investing in machinery and equipment, the 
taxpayer also forfeits any credit for worker training claimed for the jobs for 
which the credit for creating jobs was claimed or the jobs at the location with 
respect to which the technology commercialization credit or the credit for 
investing in machinery and equipment was claimed. 

(e) Change in Ownership of Business. — As used in this subsection, the 
term “business” means a taxpayer or an establishment. The sale, merger, 
consolidation, conversion, acquisition, or bankruptcy of a business, or any 
transaction by which an existing business reformulates itself as another 
business, does not create new eligibility in a succeeding business with respect 
to credits for which the predecessor was not eligible under this Article. A 
successor business may, however, take any installment of or carried-over 
portion of a credit that its predecessor could have taken if it had a tax liability. 
The acquisition of a business is a new investment that creates new eligibility 
in the acquiring taxpayer under this Article if any of the following conditions 
are met: 

(1) The business closed before it was acquired. 

(2) The business was required to file a notice of plant closing or mass 
layoff under the federal Worker Adjustment and Retraining Notifica- 
tion Act, 29 U.S.C. § 2102, before it was acquired. 

(3) The business was acquired by its employees directly or indirectly 
through an acquisition company under an employee stock option 
transaction or another similar mechanism. For the purpose of this 
subdivision, “acquired” means that as part of the initial purchase of a 
business by the employees, the purchase included an agreement for 
the employees through the employee stock option transaction or 
another similar mechanism to obtain one of the following: 

a. Ownership of more than fifty percent (50%) of the business. 

b. Ownership of not less than forty percent (40%) of the business 
within seven years if the business has tangible assets with a net 
book value in excess of one hundred million dollars 
($100,000,000) and has the majority of its operations located in an 
enterprise tier one, two, or three area. 

(f) Development Zone Project Credit. — Subsections (a) through (b4) of this 
section do not apply to the credit for development zone projects provided in 
G.S. 105-129.13. 

(g) Advisory Ruling. — A taxpayer may request in writing from the 
Secretary of Revenue specific advice regarding eligibility for a credit under this 
Article. G.S. 105-264 governs the effect of this advice. (1996, 2nd Ex. Sess., c. 
13, s. 3.3; 1997-277, ss. 1, 2; 1998-55, s. 119008305 so) 1900-300 seg llog, 
1999-369, s. 5.2; 2000-56, ss. 5(c), 6, 8(c); 2000-140, ss. 92.A(a),(b); 2001-414, s. 
7; 2001-476, ss. 5(a), 6(a); 2002-72, s. 12: 2002-146, ss. 3, 4; 2002-172, ss. 1.2, 
1.3(b); 2003-349, s. 8.1; 2003-416, s. 2; 2003-435, 2nd Ex. Sess., ss. 3.3, 3.4; 
9004-170, ss. 10, 11; 2004-204, Ist Ex. Sess., s. 2; 2005-241, s. 2.) 
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Cross References. — For delayed repeal of 
Article 3A, see G.S. 105-129.2A(a), (a2) and 
(a3). As to tax incentives for major computer 
manufacturing facilities, see Article 3G of 
Chapter 105, G.S. 105-129.60 through GS. 
105-129.66. 

Editor’s Note. — Session Laws 1999-360, s. 
21, provides that this act does not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by this act before the 
effective date of its amendment or repeal; nor 
does it affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal. 

Session Laws 1999-360, s. 22, makes the 
addition of subdivisions (a)(2a) and (a)(3a) of 
G.S. 105-129.4 and the amendments to subsec- 
tion (al) of G.S. 105-129.4 by Session Laws 
1999-360, s. 2 effective for taxable years begin- 
ning on or after January 1, 2000. 

Session Laws 1999-360, s. 26, makes the 
addition of subsections (b2), (b3), and (b4) of 
G.S. 105-129.2 by Session Laws 1999-360, s. 2 
effective for taxable years beginning on or after 
January 1, 2000, and applicable to credits for 
which applications are first filed on or after that 
date. 

Session Laws 2001-476, s. 6(b), provides that 
the amendments to G.S. 105-129.4(a2) and the 
enactment of G.S. 105-129.4(g) are effective 
November 29, 2001. The amendments to G.S. 
105-129.4(a) are effective for taxable years be- 
ginning on or after January 1, 2001. The re- 
mainder of the section is effective for taxable 
years beginning on or after January 1, 2002. 

Session Laws 2002-146, s. 9, provides: “It is 
the intent of the General Assembly that the 
provisions of this act not be expanded. If a court 
of competent jurisdiction holds any provision of 
this act invalid, the section containing that 
provision is repealed. The repeal of a section of 
this act under this section does not affect other 
provisions of this act that may be given affect 
without the invalid provision.” 

Session Laws 2002-172, s. 7.1, contains a 
severability clause. 

Session Laws 2003-349, s. 8.2, provides: “The 
General Assembly finds that the amendment to 
G.S. 105-129.4 made by this Part clarifies the 
intent of the existing law and does not repre- 
sent a change in the law. Accordingly, G.S. 
105-129.4(a)(7)a. applies to taxable years be- 
ginning on or after January 1, 2001, and G.S. 
105-129.4(a)(7)b. applies to taxable years be- 
ginning on or after January 1, 1996.” 

Session Laws 2003-435, 2nd Ex. Sess., s. 3.8, 
provides: “It is the intent of the General Assem- 
bly that the provisions of this part [Part 3 of 
Session Laws 2003-435, 2nd Ex. Sess.] not be 
expanded. If a court of competent jurisdiction 
holds any provision of this part invalid, the 


CH. 105. TAXATION 


§105-129.4 


section containing that provision is repealed. 
The repeal of a section of this part under this 
section does not affect other provisions of this 
part that may be given affect without the in- 
valid provision.” 

Effect of Amendments. — Session Laws 
2002-172, ss. 1.2 and 1.3(b), effective for tax- 
able years beginning on or after January 1, 
2003, in the first paragraph of subsection (b), 
substituted “an enterprise tier three, four, or 
five area” for “or the credit for worker training” 
and deleted “or the worker training is provided” 
following “for the calendar year the jobs are 
created” in the first sentence, inserted “or” 
preceding “the credit for investing in real prop- 
erty” and substituted “in a tier three, four, or 
five area” for “or the credit for substantial 
investment in other property” in the third sen- 
tence, and added the last two sentences; in the 
third paragraph of subsection (b), substituted 
“one hundred ten percent (110%) of” for “the 
applicable percentage times” in the first sen- 
tence, and deleted the former second and third 
sentences, which read, “The applicable percent- 
age for jobs located in an enterprise tier one 
area is one hundred percent (100%). The appli- 
cable percentage for all other jobs is one hun- 
dred ten percent (110%)”; and added subsection 
(b6). 

Session Laws 2003-349, s. 8.1, effective for 
taxable years beginning on or after January 1, 
2003, added subdivision (a)(7). See editor’s note 
for applicability. 

Session Laws 2003-416, s. 2, effective August 
14, 2003, reenacted Session Laws 2002-172. 

Session Laws 2003-435, 2nd Ex. Sess., ss. 3.3 
and 3.4, effective for taxable years beginning on 
or after January 1, 2004, substituted “State 
and in the case of an eligible” for “State” in 
subsection (b1); and inserted the third sentence 
in subsection (d). 

Session Laws 2004-170, ss. 10 and 11, effec- 
tive August 2, 2004, in subsection (b2), inserted 
“when the jobs are created and” preceding “each 
year it claims” in the first sentence, inserted 
“when the taxpayer engages in the activity that 
qualifies for the credit and” preceding “each 
year it claims” in the second sentence, inserted 
“a credit or” preceding “an installment” in the 
first sentence of the second paragraph; and 
inserted “the credit or” preceding “an install- 
ment” in subsection (b6). 

Session Laws 2004-204, s. 2, effective Novem- 
ber 1, 2004, for business activities occurring on 
or after November 1, 2004, and for taxable 
years beginning on or after January 1, 2005, 
added subsection (b)(7). 

Session Laws 2005-241, s. 2, effective July 
29, 2005, inserted the present fourth sentence 
of subsection (d). 

Legal Periodicals. — See legislative sur- 
vey, 21 Campbell L. Rev. 323 (1999). 
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§ 105-129.5. (See note for repeal) Tax election; cap; 
carryforwards; limitations. 


(a) Tax Election. — The credits provided in this Article are allowed against 
the franchise tax levied in Article 3 of this Chapter, the income taxes levied in 
Article 4 of this Chapter, and the gross premiums tax levied in Article 8B of 
this Chapter. The taxpayer may divide the technology commercialization credit 
allowed in G.S. 105-129.9A between the taxes against which it is allowed. The 


taxpayer shall elect the percentage of the credit that will be taken against each 
tax when filing the return on which the credit is first taken. This election is 
binding. The percentage of the credit elected to be taken against each tax may 
be carried forward only against the same tax. 


The taxpayer must take any other cre 


dit allowed in this Article against only 


one of the taxes against which it is allowed. The taxpayer shall elect the tax 
against which a credit will be claimed when filing the return on which the first 
installment of the credit is claimed. This election is binding. Any carryforwards 
of the credit must be claimed against the same tax. 


(b) Cap. — The credits 


allowed under this Article may not exceed fifty 


percent (50%) of the tax against which they are claimed for the taxable year, 
reduced by the sum of all other credits allowed against that tax, except tax 
payments made by or on behalf of the taxpayer. This limitation applies to the 
cumulative amount of credit, including carryforwards, claimed by the taxpayer 
under this Article against each tax for the taxable year. 

(c) Carryforward. — Any unused portion of a credit with respect to a large 


investment, with respect to the techno 
G.S. 105-129.9A, or with respect to su 


logy commercialization credit allowed in 
bstantial investment in other property 


under G.S. 105-129.12A may be carried forward for the succeeding 20 years. 
Any unused portion of a credit with respect to research and development 
activities under G.S. 105-129.10 may be carried forward for the succeeding 15 
years. Any unused portion of a credit may be carried forward for the succeeding 
10 years if, before the taxpayer claims the credit, the Secretary of Commerce 
makes a written determination that the taxpayer is expected to purchase or 
lease, and place in service in connection with the eligible business within a 
two-year period, at least fifty million dollars ($50,000,000) worth of one or more 
of the following: real property, machinery and equipment, or central office or 
aircraft facility property. In the case of an interstate air courier that has or is 


constructing a hub in this State and 1 


this investment may be placed in 


n the case of an eligible major industry, 
service in connection with the eligible 


business within a seven-year period. If the taxpayer fails to make the required 
level of investment within the applicable period, the taxpayer forfeits this 
enhanced carryforward period. Any unused portion of any other credit may be 
carried forward for the succeeding five years. 


(d) Statute of Limitations. — Notwit 


hstanding Article 9 of this Chapter, a 


taxpayer must claim a credit under this Article within six months after the 
date set by statute for the filing of the return, including any extensions of that 
date. (1996, 2nd Ex. Sess., c. 13, s. 3.3; 1997-277, s. 1; 1998-55, s. 1; 1999-305, 
s. 4; 1999-360, ss. 1, 2; 2000-56, s. 2; 2001-476, s. 7(b); 2002-146, s. 5; 2003-435, 


2nd Ex. Sess., s. 3.5.) 


Cross References. — For delayed repeal of 
Article 3A, see G.S. 105-129.2A(a), (al), (a2) 
and (a3). 

Editor’s Note. — Session Laws 1999-360, s. 
21, provides that this act does not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a statute 
amended or repealed by this act before the 


effective date of its amendment or repeal; nor 
does it affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal. 

Session Laws 2001-476, s. 7(a), effective No- 
vember 29, 2001, provides: “The General As- 
sembly finds that the purpose of Article 3A of 
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Chapter 105 of the General Statutes is to en- 
courage the creation of new quality jobs and to 
encourage new investment in machinery and 
equipment, research and development, and real 
property. The General Assembly further finds 
that allowing taxpayers to file amended returns 
and retroactively claim credits under that Arti- 
cle does not further this purpose of encouraging 
job creation and new investment.” 

Session Laws 2001-476, s. 7(c), provides: 
“The amendments to G.S. 105-129.5(c) in this 
section are effective for taxable years beginning 
on or after January 1, 2002, and apply to 
credits that are first claimed on or after that 
date. The remainder of this section is effective 
for taxable years beginning on or after January 
e200 

Session Laws 2002-146, s. 9, provides: “It is 
the intent of the General Assembly that the 
provisions of this act not be expanded. If a court 
of competent jurisdiction holds any provision of 
this act invalid, the section containing that 
provision is repealed. The repeal of a section of 
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this act under this section does not affect other 
provisions of this act that may be given affect 
without the invalid provision.” 

Session Laws 2003-435, 2nd Ex. Sess., s. 3.8, 
provides: “It is the intent of the General Assem- 
bly that the provisions of this part [Part 3 of 
Session Laws 2003-435, 2nd Ex. Sess.] not be 
expanded. If a court of competent jurisdiction 
holds any provision of this part invalid, the 
section containing that provision is repealed. 
The repeal of a section of this part under this 
section does not affect other provisions of this 
part that may be given affect without the in- 
valid provision.” 

Effect of Amendments. — Session Laws 
2003-435, 2nd Ex. Sess., s. 3.5, effective for 
taxable years beginning on or after January 1, 
2004, inserted “and in the case of an eligible 
major industry” following “State” in the fourth 
sentence of subsection (c). 

Legal Periodicals. — See legislative sur- 
vey, 21 Campbell L. Rev. 323 (1999). 


§ 105-129.6. (See note for repeal) Fees and reports. 


(a) Repealed by Session Laws 2001-476, s. 8(a), effective November 29, 
ZO 

(al) Fee. — When filing a return for a taxable year in which the taxpayer 
engaged in activity for which the taxpayer is eligible for a credit under this 
Article, the taxpayer must pay the Department of Revenue a fee of five 
hundred dollars ($500.00) for each credit the taxpayer claims or intends to 
claim with respect to a location that is in an enterprise tier three, four, or five 
area, subject to a maximum fee of one thousand five hundred dollars ($1,500) 
per taxpayer per taxable year. This fee does not apply to any credit the 
taxpayer claims or intends to claim with respect to a location that is in a 
development zone as defined in G.S. 105-129.3A. If the taxpayer claims or 
intends to claim a credit that relates to locations in more than one enterprise 
tier area, the fee is based on the highest-numbered enterprise tier area. 

The fee is due at the time the return is due for the taxable year in which the 
taxpayer engaged in the activity for which the taxpayer is eligible for a credit. 
No credit is allowed under this Article for a taxable year until all outstanding 
fees have been paid. 

The Secretary of Revenue shall retain three-fourths of the proceeds of the fee 
imposed in this section for the costs of administering and auditing the credits 
allowed in this Article. The Secretary of Revenue shall credit the remaining 
proceeds of the fee imposed in this section to the Department of Commerce for 
the costs of administering this Article. The proceeds of the fee are receipts of 
the Department to which they are credited. 

(b) (Effective until January 1, 2007) Reports. — The Department of 
Revenue shall publish by April 1 of each year the following information 
itemized by credit and by taxpayer for the 12-month period ending the 
preceding December 31: 

(1) The number of claims for each credit allowed in this Article. 

(2) The number and enterprise tier area of new jobs with respect to which 
credits were generated and to which credits were claimed. 

(3) The cost and enterprise tier area of machinery and equipment with 
peseeee to which credits were generated and to which credits were 
claimed. 
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(4) The number of new jobs create 
zones, and the percentage of jo 


residents of the zones. 


d by businesses located in development 
bs at those locations that were filled by 


(5) The amount and enterprise tier area of worker training expenditures 
with respect to which credits were generated and to which credits 


were claimed. 


(6) The amount and enterprise tier area of new research and development 
expenditures with respect to which credits were generated and to 


which credits were claimed. 


(7) The cost and enterprise tier area of real property investment with 
respect to which credits were generated and to which credits were 


claimed. 


(b) (Effective January 1, 2007) Reports. — The Department of Revenue 
shall publish by May 1 of each year the following information itemized by 
credit and by taxpayer for the 12-month period ending the preceding December 


ol: 


(1) The number of credits taken for each credit allowed in this Article. 

(2) The number and enterprise tier area of new jobs with respect to which 
credits were generated and to which credits were taken. 

(3) The cost and enterprise tier area of machinery and equipment with 
respect to which credits were generated and to which credits were 


taken. 


(4) The number of new jobs created by businesses located in development 
zones, and the percentage of jobs at those locations that were filled by 


residents of the zones. 


(5) The amount and enterprise tier area of worker training expenditures 
with respect to which credits were generated and to which credits 


were taken. 


(6) The amount and enterprise tier area of new research and development 
expenditures with respect to which credits were generated and to 


which credits were taken. 


(7) The cost and enterprise tier area of real property investment with 
respect to which credits were generated and to which credits were 
taken. (1996, 2nd Ex. Sess., c. 13, s. 3.3; 1997-277, s. 1; 1998-55, s. 1; 


1999-360, ss. 1, 2; 2000-56, s. 


1(a); 2001-476, s. 8(a); 2001-487, s. 123; 


9004-170, s. 12; 2004-203, s. 40; 2005-429, s. 225) 


G.S. 105-129.6(b) is set out twice. — The 
first version of subsection (b) set out above is 
effective until January 1, 2007. The second 
version of subsection (b) set out above is effec- 
tive January 1, 2007. 

Cross References. — For delayed repeal of 
Article 3A, see G.S. 105-129.2A(a), (al), (a2) 
and (a3). 

Editor’s Note. — Session Laws 1999-360, s. 
21, provides that this act does not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a statute 
amended or repealed by this act before the 
effective date of its amendment or repeal; nor 
does it affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal. 

Session Laws 2001-476, s. 8(c), as amended 


by Session Laws 2001-487, s. 123, provides: 
“This section is effective for business activities 
occurring on or after January 1, 2002. In addi- 
tion, this section applies to business activities 
occurring before January 1, 2002, for which no 
application has been filed with the Department 
of Commerce as of January 1, 2003. For busi- 
ness activities occurring before January 1 
9002, for which no application for certification 
has been filed as of January i, 2002, the tax- 
payer must file an application pursuant to (Crsy 
105-129.6, accompanied by any required fee, 
with the Department of Commerce. The De- 
partment of Commerce shall not make a deter- 
mination regarding eligibility for credits under 
Article 3A of Chapter 105 of the General Stat- 
utes based on the application and shall not 
issue a certification, but shall instead mark on 
the application that the fee has been paid and 
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return the application to the taxpayer. The 
taxpayer must then submit the application 
along with the relevant tax return. The rele- 
vant tax return is the first return on which the 
credit is claimed if that return is an amended 
return. In all other cases, the relevant return is 
the next return filed by the taxpayer. The 
Department of Commerce shall retain one- 
fourth of these fees collected during the 2002 
calendar year for the costs of administering 
Article 3A of Chapter 105 of the General Stat- 
utes and shall credit the remaining proceeds of 
these fees to the Department of Revenue for the 
costs of auditing and administering Article 3A 
of Chapter 105 of the General Statutes. The 
proceeds of these fees are receipts of the De- 
partment to which they are credited.” 

Session Laws 2005-429, s. 3, provides: “The 
Economic Development Oversight Committee 
shall study the issue of public disclosure as it 
relates to economic development efforts. Specif- 
ically, the Committee shall study ways of pro- 
viding the public information about the employ- 
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ment levels, and any changes in employment 
levels, of businesses that receive economic de- 
velopment incentives from the State or local 
governments. The Committee may make an 
interim report on this study, including any 
recommendations for legislative proposals, to 
the 2006 Regular Session of the 2005 General 
Assembly and shall make a final report on this 
study to the 2007 General Assembly.” 

Effect of Amendments. — Session Laws 
2004-170, s. 12, effective August 2, 2004, sub- 
stituted “April” for “March” in subsection (b). 

Session Laws 2004-203, s. 40, effective Au- 
gust 17, 2004, substituted “April” for “March” in 
subsection (b). 

Session Laws 2005-429, s. 2.2, effective Jan- 
uary 1, 2007, substituted “May” for “April” in 
subsection (b), substituted “credits taken” for 
“claims” in subdivision (b)(1); and substituted 
“taken” for “claimed” throughout subsection (b). 

Legal Periodicals. — See legislative sur- 
vey, 21 Campbell L. Rev. 323 (1999). 


§ 105-129.7. (See note for repeal) Substantiation. 


(a) To claim a credit allowed by this Article, the taxpayer must provide any 
information required by the Secretary of Revenue. Every taxpayer claiming a 
credit under this Article shall maintain and make available for inspection by 
the Secretary of Revenue any records the Secretary considers necessary to 
determine and verify the amount of the credit to which the taxpayer is entitled. 
The burden of proving eligibility for the credit and the amount of the credit 
shall rest upon the taxpayer, and no credit shall be allowed to a taxpayer that 
fails to maintain adequate records or to make them available for inspection. 

(b) Each taxpayer must provide with the tax return qualifying information 
for each credit claimed under this Article for the first taxable year the credit is 
claimed and for every year in which a subsequent installment or a 
carryforward of that credit is claimed. The qualifying information must be in 
the form prescribed by the Secretary, must cover each taxable year beginning 
with the first taxable year the credit is claimed, and must be signed and 
affirmed by the individual who signs the taxpayer’s tax return. The informa- 
tion required by this subsection is information demonstrating that the tax- 
payer has met the conditions for qualifying for an initial credit and any 
installments and carryforwards, and includes the following: 

(1) The physical location of the jobs and investment with respect to which 
the credit is claimed, including the enterprise tier designation of the 
location and whether it is in a development zone. In addition, for each 
individual who fills a job at a location with respect to which a credit is 
claimed, the place where the individual resided before taking the job, 
including any enterprise tier designation of that place. In addition, for 
jobs that are located in a development zone, the number of those jobs 
that are filled by residents of the development zone. 

(2) The type of business with respect to which the credit is claimed, as 
required by G.S. 105-129.4(a), and wage information described in G.S. 
105-129.4(b). 

(3) If the credit is claimed with respect to a large investment under GS. 
105-129.4(b1), is a credit with a carryforward period of 10 years under 
G.S. 105-129.5(c), or is a credit claimed under G.S. 105-129.12A, the 
amount of the investment requirement under those subsections that 
has been met to date. 
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IS 
(4) Qualifying information required for the credit for creating jobs allowed 
under G.S. 105-129.8, the credit for investing in machinery and 
equipment allowed under G.5. 105-129.9, the credit for worker train- 
ing allowed under G.S. 105-129.11, the credit for investing in central 
office or aircraft facility property allowed in G.S. 105-129.12, the 
credit for substantial investment in other property under G.S. 105- 
129.12A, and any other credits allowed under this Article. (1996, 2nd 
Ex. Sess., c. 13, s. 3.3; 1997-277, s. 1; 1999-360, ss. 1, 2; 2000-56, s. 

5(d); 2001-476, s. 9(a).) 


Cross References. — For delayed repeal of amended or repealed by this act before the 
Article 3A, see G.S. 105-129.2A(a), (al), (a2) effective date of its amendment or repeal; nor 
and (a3). does it affect the right to any refund or credit of 

Editor’s Note. — Session Laws 1999-360,s. a tax that accrued under the amended or re- 


21, provides that this act does not affect the pealed statute before the effective date of its 
rights or liabilities of the State, a taxpayer, or amendment or repeal. 
another person arising under a_ statute 


§ 105-129.8. (See note for repeal) Credit for creating jobs. 


(a) Credit. — A taxpayer that meets the eligibility requirements set out in 
G.S. 105-129.4, has five or more full-time employees, and hires an additional 
full-time employee during the taxable year to fill a new position located in this 
State is allowed a credit for creating a new full-time job. The amount of the 
credit for each new full-time job created is set out in the table below and is 
based on the enterprise tier of the area in which the position is located. In 
addition, if the position is located in a development zone, the amount of the 
credit is increased by four thousand dollars ($4,000) per job. 


Area Enterprise Tier Amount of Credit 
Tier One $12,500 
Tier Two 4,000 
Tier Three 3,000 
Tier Four 1,000 
Tier Five 500 
(al) Positions. — A position 1s located in an area if more than fifty percent 


(50%) of the employee’s duties are performed in the area. The number of new 
positions a taxpayer fills during the taxable year is determined by subtracting 
the highest number of full-time employees the taxpayer had in this State at 
any time during the 12-month period preceding the beginning of the taxable 
year from the number of full-time employees the taxpayer has in this State at 
the end of the taxable year. 

(a2) Installments. — The credit may not be taken in the taxable year in 
which the additional employee is hired. Instead, the credit must be taken in 
equal installments over the four years following the taxable year in which the 
additional employee was hired and is conditioned on the taxpayer’s continued 
employment in this State of the number of full-time employees the taxpayer 
had upon hiring the employee that caused the taxpayer to qualify for the 
credit. 

If, in one of the four years in which the installment of a credit accrues, the 
number of the taxpayer’s full-time employees in this State falls below the 
number of full-time employees the taxpayer had in this State in the year in 
which the taxpayer qualified for the credit, the credit expires and the taxpayer 
may not take any remaining installment of the credit. The taxpayer may, 
however, take the portion of an installment that accrued in a previous year and 
was carried forward to the extent permitted under G.S. 105-129.5. 
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(a3) Transferred Jobs. — Jobs transferred from one area in the State to 
another area in the State are not considered new jobs for purposes of this 
section. If, in one of the four years in which the installment of a credit accrues, 
the position filled by the employee is moved to an area in a higher- or 
lower-numbered enterprise tier, or is moved from a development zone to an 
area that is not a development zone, the remaining installments of the credit 
must be calculated as if the position had been created initially in the area to 
which it was moved. 

(b) Repealed by Session Laws 1989, c. 111, s. 1. 

(b1), (c) Repealed by Session Laws 1996, Second Extra Session, c. 13, s. 3.3. 

(d) Planned Expansion. — A taxpayer that signs a letter of commitment 
with the Department of Commerce to create at least twenty new full-time jobs 
in a specific area within two years of the date the letter is signed qualifies for 
the credit in the amount allowed by this section based on the area’s enterprise 
tier and development zone designation for that year even though the employ- 
ees are not hired that year. In the case of an interstate air courier that has or 
is constructing a hub in this State and in the case of an eligible major industry, 
the applicable time period is seven years. The credit shall be available in the 
taxable year after at least twenty employees have been hired if the hirings are 
within the applicable commitment period. The conditions outlined in subsec- 
tion (a) apply to a credit taken under this subsection except that if the area is 
redesignated to a higher-numbered enterprise tier or loses its development 
zone designation after the year the letter of commitment was signed, the credit 
is allowed based on the area’s enterprise tier and development zone designa- 
tion for the year the letter was signed. If the taxpayer does not hire the 
employees within the applicable period, the taxpayer does not qualify for the 
credit. However, if the taxpayer qualifies for a credit under subsection (a) in the 
year any new employees are hired, the taxpayer may take the credit under that 
subsection. 

(e), (f) Repealed by Session Laws 1996, Second Extra Session, c. Loysaioeee 
(IOS (iC OOO users ec 01989. cy 111 aeselee2 eu lyse (ONe Casein. SG: @ 
753, Ss. 4.1(a)-(d); 1989 (Reg. Sess., 1990), c. 814, s. 14; 1991, c. 517, ss. 1-3; 1991 
(Reg. Sess., 1992), c. 959; ss. 20, 21; 1993, c. 45, ss. 1, 2: c. 485, ss. 7, 11; 1995, 
c. 370, ss. 5, 6; 1996, 2nd Ex. Sess., c. 18, ss. 3.2-3.4; 1997-277, s. 1; I998-55ee 
1; 1999-360, s. 1; 2000-56, s. 8(a); 2000-140, s. 92.A(b); 2001-414, s. 8; 2002-146, 
s. 6; 2003-435, 2nd Ex. Sess., s. 3.6; 2004-170, s. 43(a); 2005-435, s. 28.) 


Cross References. — For delayed repeal of 
Article 3A, see G.S. 105-129.2A(a), (a1), (a2) 
and (a3). 

Editor’s Note. — Session Laws 1999-360, s. 
21, provides that this act does not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by this act before the 
effective date of its amendment or repeal; nor 
does it affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal. 

Session Laws 2002-72, s. 1, provides: “Not- 
withstanding the provisions of Article 3A of 
Chapter 105 of the General Statutes to the 
contrary, if during January or February 2002 a 
taxpayer signed a letter of commitment with 
the Department of Commerce under G.S. 105- 


129.8 to create new jobs at a location or a letter 
of commitment with the Department of Com- 
merce under G.S. 105-129.9 to place specific 
machinery and equipment in service at a loca- 
tion, then the taxpayer may calculate the credit 
for which the taxpayer qualifies based on the 
location’s enterprise tier designation and devel- 
opment zone designation for 2001.” 

Session Laws 2002-146, s. 9, provides: “It is 
the intent of the General Assembly that the 
provisions of this act not be expanded. If a court 
of competent jurisdiction holds any provision of 
this act invalid, the section containing that 
provision is repealed. The repeal of a section of 
this act under this section does not affect other 
provisions of this act that may be given affect 
without the invalid provision.” 

Session Laws 2003-435, 2nd Ex. Sess., s. 3.8, 
provides: “It is the intent of the General Assem- 
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bly that the provisions of this part (Parteacor 
Session Laws 2003-435, 2nd Ex. Sess.] not be 
expanded. If a court of competent jurisdiction 
holds any provision of this part invalid, the 
section containing that provision is repealed. 
The repeal of a section of this part under this 
section does not affect other provisions of this 
part that may be given affect without the in- 
valid provision.” 

Effect of Amendments. — Session Laws 
2003-435, 2nd Ex. Sess., s. 3.6, effective for 
taxable years beginning on or after January l, 
2004, inserted “and in the case of an eligible 
major industry” following “State” in the second 
sentence of subsection (d). 

Session Laws 2004-170, s. 43.(a), effective for 
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taxable years beginning on or after January ith, 
2004, redesignated subsection (a) as subsec- 
tions (a), (al), (a2), and (a3) and added sub- 
headings for each; inserted “new” preceding 
“position” in subsection (a); and added the last 
sentence in subsection (al). 

Session Laws 2005-435, s. 28, effective Sep- 
tember 27, 2005, in subsection (a2), inserted 
“taxpayer’s” preceding “continued employment” 
and substituted “in this State” for “by the 
taxpayer” thereafter, in the last sentence; in 
the second paragraph inserted “in this State” 
preceding “falls below the number of full-time 
employees the taxpayer had” and inserted “in 
this State” thereafter in the first sentence. 


§ 105-129.9. (See note for repeal) Credit for investing in 
machinery and equipment. 


(a) General Credit. — If a taxpayer that has purchased or leased eligible 
machinery and equipment places them in service in this State during the 
taxable year, the taxpayer is allowed a credit equal to the applicable percent- 
age of the excess of the eligible investment amount over the applicable 
threshold. Machinery and equipment are eligible if they are capitalized by the 
taxpayer for tax purposes under the Code and not leased to another party. In 
addition, in the case of a large investment, machinery and equipment that are 
not capitalized by the taxpayer are eligible if the taxpayer leases them from 
another party. The credit may not be taken for the taxable year in which the 
machinery and equipment are placed in service but shall be taken in equal 
‘nstallments over the seven years following the taxable year in which they are 
placed in service. The applicable percentage 1s as follows: 


Area Enterprise Tier 
Tier One 
Tier Two 
Tier Three 
Tier Four 
Tier Five 
(a1) Technology Commercialization 


credit allowed in this section with respe 


Applicable Percentage 
71% 
T% 
6% 
5% 
A% 


Credit. — If a taxpayer is eligible for the 
ct to eligible machinery and equipment 


and qualifies for one of the credits allowed in G.S. 105-129.9A with respect to 
the same machinery and equipment, the taxpayer may choose to take one of 


. 


those credits instead of the credit allowed in this section. A taxpayer may take 
the credit allowed in this section or one of the credits allowed in Gane 
105-129.9A during a taxable year with respect to eligible machinery and 


equipment, but may not take more tha 


same machinery and equipment. 


n one of these credits with respect to the 


(b) Eligible Investment Amount. — The eligible investment amount is the 


lesser of (i) the cost of the eligible m 
amount by which the cost of all of the taxpayer's 


achinery and equipment and (ii) the 


eligible machinery and 


equipment that are in service in this State on the last day of the taxable year 
exceeds the cost of all of the taxpayer's eligible machinery and equipment that 
were in service in this State on the last day of the base year. The base year 1S 
that year, of the three immediately preceding taxable years, in which the 
taxpayer had the most eligible machinery and equipment in service in this 


State. 


(c) Threshold. — The applicable threshold 1s the appropriate amount set out 
in the following table based on the enterprise tier where the eligible machinery 
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and equipment are placed in service during the taxable year. If the taxpayer 
places eligible machinery and equipment in service at more than one estab- 
lishment in an enterprise tier during the taxable year, the threshold applies 
separately to the eligible machinery and equipment placed in service at each 
establishment. If the taxpayer places eligible machinery and equipment in 
service at an establishment over the course of a two-year period, the applicable 
threshold for the second taxable year is reduced by the eligible investment 
amount for the previous taxable year. 


Area Enterprise Tier Threshold 
Tier One $ -0- 
Tier Two 100,000 
Tier Three 200,000 
Tier Four 1,000,000 
Tier Five 2,000,000 


(d) Expiration. — As used in this subsection, the term “disposed of” means 
disposed of, taken out of service, or moved out of State. 

If, in one of the seven years in which the installment of a credit accrues, the 
machinery and equipment with respect to which the credit was claimed are 
disposed of, the credit expires and the taxpayer may not take any remaining 
installment of the credit for that machinery and equipment unless the cost of 
that machinery and equipment is offset in the same taxable year by the 
taxpayer's new investment in eligible machinery and equipment placed in 
service in the same enterprise tier, as provided in this subsection. If, during the 
taxable year the taxpayer disposed of the machinery and equipment for which 
installments remain, there has been a net reduction in the cost of all the 
taxpayer's eligible machinery and equipment that are in service in the same 
enterprise tier as the machinery and equipment that were disposed of, and the 
amount of this reduction is greater than twenty percent (20%) of the cost of the 
machinery and equipment that were disposed of, then the taxpayer forfeits the 
remaining installments of the credit for the machinery and equipment that 
were disposed of. If the amount of the net reduction is equal to twenty percent 
(20%) or less of the cost of the machinery and equipment that were disposed of, 
or if there is no net reduction, then the taxpayer does not forfeit the remaining 
installments of the expired credit. In determining the amount of any net 
reduction during the taxable year, the cost of machinery and equipment the 
taxpayer placed in service during the taxable year and for which the taxpayer 
claims a credit under Article 3B of this Chapter may not be included in the cost 
of all the taxpayer’s eligible machinery and equipment that are in service. If in 
a single taxable year machinery and equipment with respect to two or more 
credits in the same tier are disposed of, the net reduction in the cost of all the 
taxpayer's eligible machinery and equipment that are in service in the same 
tier is compared to the total cost of all the machinery and equipment for which 
credits expired in order to determine whether the remaining installments of 
the credits are forfeited. 

The expiration of a credit does not prevent the taxpayer from taking the 
portion of an installment that accrued in a previous year and was carried 
forward to the extent permitted under G.S. 105-129.5. 

If, in one of the seven years in which the installment of a credit accrues, the 
machinery and equipment with respect to which the credit was claimed are 
moved to an area in a higher-numbered enterprise tier, or are moved from a 
development zone to an area that is not a development zone, the remaining 
installments of the credit are allowed only to the extent they would have been 
allowed if the machinery and equipment had been placed in service initially in 
the area to which they were moved. 
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(e) Planned Expansion. 


— A taxpayer that signs a letter of commitment 


with the Department of Commerce to place specific eligible machinery and 
equipment in service in an area within two years after the date the letter is 
signed may, in the year the eligible machinery and equipment are placed in 
service in that area, calculate the credit for which the taxpayer qualifies based 
on the area’s enterprise tier and development zone designation for the year the 


letter was signed. In the case of an interstate 


air courier that has or is 


constructing a hub in this State and in the case of an eligible major industry, 
the applicable time period is seven years. All other conditions apply to the 
credit, but if the area has been redesignated to a higher-numbered enterprise 
tier or has lost its development zone designation after the year the letter of 
commitment was signed, the credit is allowed based on the area’s enterprise 
tier and development zone designation for the year the letter was signed. If the 
taxpayer does not place part or all of the specified eligible machinery and 


equipment in 


service within the applicable 


period, the taxpayer does not 


qualify for the benefit of this subsection with respect to the machinery and 
equipment not placed in service within the applicable period. However, if the 
taxpayer qualifies for a credit in the year the eligible machinery and equip- 
ment are placed in service, the taxpayer may take the credit for that year as if 
no letter of commitment had been signed pursuant to this subsection. (1996, 


Q9nd Ex. Sess., 
1999-360, ss. 1, 2; 2000-56, s. 
2001-476, s. 10(a); 2002-146, s. 
ond Ex. Sess., 8. 3.7; 2004-170, s. 13.) 


Cross References. — For delayed repeal of 
Article 3A, see G.S. 105-129.2A(a), Gl) (a2) 
and (a3). 

Editor’s Note. — Session Laws 1999-360, s. 
21, provides that this act does not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a statute 
amended or repealed by this act before the 
effective date of its amendment or repeal; nor 
does it affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal. 

Session Laws 2002-72, s. 1, provides: “Not- 
withstanding the provisions of Article 3A of 
Chapter 105 of the General Statutes to the 
contrary, if during January or February 2002 a 
taxpayer signed a letter of commitment with 
the Department of Commerce under G.S. 105- 
129.8 to create new jobs at a location or a letter 
of commitment with the Department of Com- 
meree ander G.S. 105-129.9 to place specific 
machinery and equipment in service at a loca- 
tion, then the taxpayer may calculate the credit 
for which the taxpayer qualifies based on the 
location’s enterprise tier designation and devel- 
opment zone designation for 2001.” 

Session Laws 2002-146, s. 9, provides: “It is 
the intent of the General Assembly that the 
provisions of this act not be expanded. If a court 
of competent jurisdiction holds any provision of 
this act invalid, the section containing that 


Porioyse5. 3 O92 ie 5.4, 


1998-55, s. 1; 1999-305, s. 1; 


8(b); 2000-140, s. 92.A(b); QOUO = iaimse la); 
7200241 (2use10 1 20034 lors. 2; 2003-435, 


provision is repealed. The repeal of a section of 
this act under this section does not affect other 
provisions of this act that may be given affect 
without the invalid provision.” 

Session Laws 2002-172, s. 1.6, provides: Alvel 
addition to heightening the incentive effect of 
the William S. Lee Quality Jobs and Business 
Expansion Act in lower-tiered counties, the 
changes in Section 1.1 of this act [which 
amended Gs, 105-129:9G@) and” (e)|*are in- 
tended to reduce the cost of the Act and make 
more revenues available to the State of North 
Carolina in future years. It is the intent of the 
General Assembly in making these changes to 
provide a source of funds that could be used in 
future years to support other, more targeted 
economic development programs aimed at help- 
ing create new jobs in North Carolina.” 

Session Laws 2002-172, s. 1.7, provides in 
part: “Section 1.1 of this act is effective for 
taxable years beginning on or after January 1, 
2003, and applies to business activities that 
occur on or after January 1, 2003, but does not 
apply to business activities that occur on or 
after January 1, 2003, that are subject to a 
letter of commitment signed under G.S. 105- 
129.9 before January 1, 2003.” 

Session Laws 2002-172, s. 7.1, contains a 
severability clause. 

Session Laws 2003-435, 2nd Ex. Sess., s. 3.6, 
provides: “It is the intent of the General Assem- 
bly that the provisions of this part [Part 3 of 
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Session Laws 2003-435, 2nd Ex. Sess.] not be 
expanded. If a court of competent jurisdiction 
holds any provision of this part invalid, the 
section containing that provision is repealed. 
The repeal of a section of this part under this 
section does not affect other provisions of this 
part that may be given affect without the in- 
valid provision.” 

Effect of Amendments. — Session Laws 
2002-172, s. 1.1, in subsection (a), substituted 
“the applicable percentage” for “seven percent 
(7%) in the first sentence, added “the applica- 
ble percentage is as follows:” and added the 
table at the end of the subsection; and substi- 
tuted “1,000,000” for “500,000” and “2,000,000” 
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for “1,000,000” in the table at subsection (c). 
See Editor’s note for effective date and applica- 
bility. 

Session Laws 2003-416, s. 2, effective August 
14, 2003, reenacted Session Laws 2002-172. 

Session Laws 2003-435, 2nd Ex. Sess., s. 3.7, 
effective for taxable years beginning on or after 
January 1, 2004, inserted “and in the case of an 
eligible major industry” following “State” in the 
second sentence of subsection (e). 

Session Laws 2004-170, s. 13, effective Au- 
gust 2, 2004, in subsection (d), added the first 
paragraph, and deleted “taken out of service, or 
moved out of State,” preceding “the credit ex- 
pires” in the second paragraph. 


§ 105-129.9A. (See note for repeal) Technology commer- 
cialization credit. 


(a) Credit. — If a taxpayer that has purchased or leased eligible machinery 
and equipment places it in service in this State during the taxable year, the 
taxpayer may qualify for a credit as provided in this section. If the taxpayer is 
also eligible for the credit allowed under G.S. 105-129.9 with respect to the 
eligible machinery and equipment, the taxpayer may choose instead of the 
credit allowed under G.S. 105-129.9 with respect to the machinery and 
equipment to take one of the credits under this section for which the taxpayer 
qualifies. The twenty percent (20%) credit is a credit equal to twenty percent 
(20%) of the excess of the eligible investment amount over the applicable 
threshold for the taxable year. The fifteen percent (15%) credit is a credit equal 
to fifteen percent (15%) of the excess of the eligible investment amount over the 
applicable threshold for the taxable year. 

Except as provided in this section, the provisions of G.S. 105-129.9 apply to 
the credits allowed under this section. As used in this section, the term 
“research university” means an institution of higher education classified as a 
Research I university or a Research II university in the most recent edition of 
“A Classification of Institutions of Higher Education,” the official report of The 
Carnegie Foundation for the Advancement of Teaching. 

A credit allowed under this section must be taken for the taxable year in 
which the machinery and equipment are placed in service. A taxpayer may 
take the twenty percent (20%) credit allowed under this section, the fifteen 
percent (15%) credit allowed under this section, or the credit allowed in G.S. 
105-129.9 during a taxable year with respect to eligible machinery and 
equipment, but may not take more than one of these credits with respect to the 
same machinery and equipment. 

(b) Eligible Investment Amount. — In calculating the eligible investment 
amount under this section, for the purpose of determining the taxpayer’s 
machinery and equipment in service in this State during the taxable year and 
the three immediately preceding taxable years, the following exceptions apply: 

(1) Machinery and equipment that were transferred to another taxpayer 
during the three-year period are considered the taxpayer’s machinery 
and equipment if they are still in service in this State during the 
taxable year, and the taxpayer to whom they were transferred is 
ineligible under G.S. 105-129.4(e) to claim a new credit for the 
investment under this Article. 

(2) Machinery and equipment that were taken out of service during the 
three-year period are considered the taxpayer’s machinery and equip- 
ment in service if all of the following conditions are met: 
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a. The machinery and equipment were taken out of service by the 
leben or by the person to whom the taxpayer transferred 
them. 

b. The machinery and equipment were taken out of service at a 
location separate from any location with respect to which the 
taxpayer claims a credit under this section. 

c. The machinery and equipment were used in a business that was 
not and is not competitive with any business with respect to 
which the taxpayer claimed a credit under this section. For the 
purpose of this subdivision, two businesses are not competitive if 
both of the following conditions are met: 

1. Their products and services lack reasonable interchangeabil- 
ity of use by the customer, based on use but without regard to 
quality, price, condition, or availability. 

2. Their products and services lack reasonable interchangeabil- 
ity of production in that the businesses could not readily 
switch production capabilities from one product or service to 
the other. 

(c) Documentation. — If the taxpayer claims the exception provided in 
subdivision (b)(2) of this section, the taxpayer must first request a ruling by the 
Department of Revenue as to whether the taxpayer meets all of the conditions 
of subdivision (b)(2) of this section. : 

(d) Twenty Percent Credit. — A taxpayer qualifies for a twenty percent 
(20%) credit under this section if it meets all of the following conditions: 

(1) The eligible machinery and equipment are directly related to produc- 
tion based on technology developed by and licensed from a research 
university or are used to produce resources essential to the taxpayer's 
production based on technology developed by and licensed from a 
research university. 

(2) The eligible machinery and equipment are placed in service in a tier 
one, two, or three enterprise area. 

(3) The eligible investment amount is at least ten million dollars 
($10,000,000) for the taxable year. 

(4) The Secretary of Commerce has made a written determination that 
the taxpayer is expected to invest at least one hundred fifty million 
dollars ($150,000,000) in eligible machinery and equipment in a tier 
one, two, or three enterprise area by the end of the fourth year after 
the year in which the taxpayer first places eligible machinery and 
equipment in service in the enterprise area. 

(5) No more than nine years have passed since the first taxable year the 
taxpayer claimed a credit under this section with respect to the same 
location. 

(e) Fifteen Percent Credit. — A taxpayer qualifies for a fifteen percent (15%) 
credit under this section if it meets all of the following conditions: 

(1) The eligible machinery and equipment are directly related to produc- 
tion based on technology developed by and licensed from a research 
university, or are used to produce resources essential to the taxpayer's 
production based on technology developed by and licensed from a 
research university. 

(2) The eligible machinery and equipment are placed in service in a tier 
one, two, or three enterprise area. 

(3) The eligible investment amount is at least ten million dollars 
($10,000,000) for the taxable year. 

(4) The Secretary of Commerce bas made a written determination that 
the taxpayer is expected to invest at least one hundred million dollars 
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($100,000,000) in eligible machinery and equipment in a tier one, two, 
or three enterprise area by the end of the fourth year after the year in 
which the taxpayer first places eligible machinery and equipment in 
service in the enterprise area. 

(5) No more than nine years have passed since the first taxable year the 
taxpayer claimed a credit under this section with respect to the same 
location. (1999-305, s. 2; 2001-476, s. 11(a).) 


Cross References. — For delayed repeal of 
Article 3A, see G.S. 105-129.2A(a), (a1), (a2) 
and (a3). 


§ 105-129.10. (Repealed effective for SE eas beginning on or 
after January 1, 2006) Credit for research and 
development. 


(a) General Credit. — A taxpayer that claims for the taxable year a federal 
income tax credit under section 41(a) of the Code for increasing research 
activities is allowed a credit equal to five percent (5%) of the State’s appor- 
tioned share of the taxpayer’s expenditures for increasing research activities. 
The State’s apportioned share of a taxpayer’s expenditures for increasing 
research activities is the excess of the taxpayer’s qualified research expenses 
for the taxable year over the base amount, as determined under section 41 of 
the Code, multiplied by a percentage equal to the ratio of the taxpayer’s 
qualified research expenses in this State for the taxable year to the taxpayer’s 
total qualified research expenses for the taxable year. 

(b) Alternative Credit. — A taxpayer that claims the alternative incremen- 
tal credit under section 41(c)(4) of the Code for increasing research activities is 
allowed a credit equal to twenty-five percent (25%) of the State’s apportioned 
share of the federal credit claimed. The State’s apportioned share of the federal 
credit claimed is the amount of the alternative incremental credit the taxpayer 
claimed under section 41(c¢)(4) of the Code for the taxable year multiplied by a 
percentage equal to the ratio of the taxpayer’s qualified research expenses in 
this State for the taxable year to the taxpayer's total qualified research 
expenses for the taxable year. For the purpose of this subsection, the amount 
of the alternative incremental credit claimed by a taxpayer is determined 
without regard to any reduction elected under section 280C(c) of the Code. 

(c) Definitions. — As used in this section, the terms “qualified research 
expenses” and “base amount” have the meaning provided in section 41 of the 
Code. Notwithstanding G.S. 105-228.90(b), as used in this section, the term 
“Code” means the Internal Revenue Code as enacted as of J anuary 1, 1999. 

(d) (Effective for business activities occurring on or after May 1, 
2005) The credits allowed in this section and the credit allowed in Article 3F 
of this Chapter are exclusive. A taxpayer may elect to take only one of the three 
credits with respect to its research activities in a taxable year, (1996, 2nd axe 
Sess., c. 13, s. 3.3; 1997-277, § 1; 1998-55, s. 1; 1999-360, ss. 1, 2; 2000-173, s. 
l(a); 2004-124, s. 32D.1.) 


Cross References. — For delayed repeal of rights or liabilities of the State, a taxpayer, or 
Article 3A, see G.S. 105-129.2A(a), (al), (a2) another person arising under a_ statute 
and (a3). amended or repealed by this act before the 

Editor’s Note. — Session Laws 1999-360, s. effective date of its amendment or repeal; nor 
21, provides that this act does not affect the does it affect the right to any refund or credit of 
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a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal. 

Session Laws 2004-124, s. 32D.4, provides for 
the repeal of this section, effective for taxable 
years beginning on or after January 1, 2006. 
For repeal of Article 3A, see G.S. 105-129.2A(a). 


ART. 3A. TAX INCENTIVES FOR BUSINESSES 


§105-129.12 


Effect of Amendments. — Session Laws 
2004-124, s. 32D.1, effective for business activ- 
ities occurring on or after May 1, 2005, added 
subsection (d). 

Legal Periodicals. — See legislative sur- 
vey, 21 Campbell L. Rev. 323 (1999). 


§ 105-129.11. (See note for repeal) Credit for worker train- 


ing. 


(a) Credit. — A taxpayer that provides worker training for five or more of its 
eligible employees during the taxable year is allowed a credit equal to the 
wages paid to the eligible employees during the training. Wages paid to an 
employee performing his or her job while being trained are not eligible for the 


credit. For positions located in an enterprise tier one area, the credit may not 
exceed one thousand dollars ($1,000) per employee trained during the taxable 


year. For other positions, the credit 
($500.00) per employee trained during 
an area if more than fifty percent (50% 


in the area. 


(b) Eligibility. — An employee is e 
osition not classified as exempt un 


may not exceed five hundred. dollars 
the taxable year. A position is located in 
) of the employee’s duties are performed 


ligible if the employee is in a full-time 
der the Fair Labor Standards Act, 29 


U.S.C. § 213(a)(1) and meets one or more of the following conditions: 
(1) The employee occupies a job for which the taxpayer is eligible to claim 
an installment of the credit for creating jobs. 
(2) The employee is being trained to operate machinery and equipment for 
which the taxpayer is eligible to claim an installment of the credit for 


investing in machinery and eq 
3.3: 1997-277, s. 1; 1998-59, s. 


Cross References. — For delayed repeal of 
Article 3A, see G.S. 105-129. 2A) al), (a2) 
and (a3). 

Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 13, s. 10.2(3), made this 
section effective for taxable years beginning on 
or after January 1, 1997, and applicable to 


uipment. (1996, 2nd Ex. Sess., c. 13, s. 
1; 1999-360, s. 1; 2000-178, s. 1(ay5) 


training expenditures made on or after July 1, 
IO 

Session Laws 1996, Second Extra Session, Cc. 
13, s. 1, provides that this act shall be known as 
the William S. Lee Quality Jobs and Business 
Expansion Act. 


§ 105-129.12. (See note for repeal) Credit for investing in 
central office or aircraft facility property. 


(a) Credit. — Ifa taxpayer that has p 
State begins to use the property as a cen 


urchased or leased real property in this 
tral office or aircraft facility during the 


taxable year, the taxpayer 1s allowed a credit equal to seven percent (7%) of the 
eligible investment amount. The eligible investment amount is the lesser of (1) 
the cost of the property and (ii) the amount by which the cost of all of the 
property the taxpayer is using in this State as central office or aircraft facilities 
on the last day of the taxable year exceeds the cost of all of the property the 
taxpayer was using 1n this State as central office or aircraft facilities on the last 
day of the base year. The base year is that year, of the three immediately 
preceding taxable years, in which the taxpayer was using the most property in 


this State as central office or aircraft 


facilities. In the case of property that is 


leased, the cost of the property +s not determined as provided in G.S. 105-129.2 
but is considered to be the taxpayer’s lease payments over a seven-year period, 
plus any expenditures made by the taxpayer to improve the property before it 
+s used as the taxpayer's central office or aircraft facility if the expenditures are 
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not reimbursed or credited by the lessor. The maximum credit allowed a 
taxpayer under this section for property used as a central office or aircraft 
facility is five hundred thousand dollars ($500,000). The entire credit may not 
be taken for the taxable year in which the property is first used as a central 
office or aircraft facility but shall be taken in equal installments over the seven 
years following the taxable year in which the property is first used as a central 
office or aircraft facility. The basis in any real property for which a credit is 
allowed under this section shall be reduced by the amount of credit allowable. 

(b) Mixed Use Property. — If the taxpayer uses only part of the property as 
the taxpayer’s central office or aircraft facility, the amount of the credit allowed 
under this section is reduced by multiplying it by a fraction the numerator of 
which is the square footage of the property used as the taxpayer’s central office 
or aircraft facility and the denominator of which is the total square footage of 
the property. 

(c) Expiration. — If, in one of the seven years in which the installment of a 
credit accrues, the property with respect to which the credit was claimed is no 
longer used as a central office or aircraft facility, the credit expires and the 
taxpayer may not take any remaining installment of the credit. If, in one of the 
seven years in which the installment of a credit accrues, part of the property 
with respect to which the credit was claimed is no longer used as a central 
office or aircraft facility, the remaining installments of the credit shall be 
reduced by multiplying it by the fraction described in subsection (b) of this 
section. 

In each of these cases, the taxpayer may nonetheless take the portion of an 
installment that accrued in a previous year and was carried forward to the 
extent permitted under G.S. 105-129.5. (1997-277, s. 1: 1998-55, s. 1; 1999-360, 
s. 1; 2000-56, s. 5(e); 2001-476, s. 12(a).) 


Cross References. — For delayed repeal of 
Article 3A, see G.S. 105-129.2A(a), (al), (a2) 
and (a3). 

Editor’s Note. — Session Laws 1999-360, s. 
21, provides that this act does not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 


amended or repealed by this act before the 
effective date of its amendment or repeal; nor 
does it affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal. 


§ 105-129.12A. (See note for repeal) Credit for substantial 
investment in other property. 


(a) Credit. — If a taxpayer that has purchased or leased real property in an 
enterprise tier one or two area begins to use the property in an eligible 
business during the taxable year, the taxpayer is allowed a credit equal to 
thirty percent (30%) of the eligible investment amount if all of the eligibility 
requirements of G.S. 105-129.4 are met. For the purposes of this section, 
property is located in an enterprise tier one or two area if the area the property 
is located in was an enterprise tier one or two area at the time the taxpayer 
applied for the determination required under G.S. 105-129.4(b5). The eligible 


investment amount is the lesser of (i) 
amount by which the cost of all of the rea 
State in an eligible business on the last 
of all of the real property the taxpaye 
business on the last day of the base yea 
immediately preceding taxable years, 
most real property in this State in an el 
that is leased, the cost of the property 


the cost of the property and (ii) the 


| property the taxpayer is using in this 
day of the taxable year exceeds the cost 
r was using in this State in an eligible 
r. The base year is that year, of the three 
in which the taxpayer was using the 
igible business. In the case of property 
is not determined as provided in G.S. 
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nnn Eye 
105-129.2 but is considered to be the taxpayer’s lease payments over a 
seven-year period, plus any expenditures made by the taxpayer to improve the 
property before it is used by the taxpayer if the expenditures are not 
reimbursed or credited by the lessor. The entire credit may not be taken for the 
taxable year in which the property is first used in an eligible business but shall 
be taken in equal installments over the seven years following the taxable year 
in which the property is first used in an eligible business. When part of the 
property is first used in an eligible business in one year and part is first used 
in an eligible business in a later year, separate credits may be claimed for the 
amount of property first used in an eligible business in each year. The basis in 
any real property for which a credit is allowed under this section shall be 
reduced by the amount of credit allowable. 

(b) Mixed Use Property. — If the taxpayer uses only part of the property in 
an eligible business, the amount of the credit allowed under this section 1s 
reduced by multiplying it by a fraction, the numerator of which is the square 
footage of the property used in an eligible business and the denominator of 
which is the total square footage of the property. 

(c) Expiration. — If, in one of the seven years in which the installment of a 
credit accrues, the property with respect to which the credit was claimed is no 
longer used in an eligible business, the credit expires and the taxpayer may not 
take any remaining installment of the credit. If, in one of the seven years in 
which the installment of a credit accrues, part of the property with respect to 
which the credit was claimed is no longer used in an eligible business, the 
remaining installments of the credit shall be reduced by multiplying it by the 
fraction described in subsection (b) of this section. If, in one of the years in 
which the installment of a credit accrues and by which the taxpayer 1s required 
to have created 200 new jobs at the property, the total number of employees the 
taxpayer employs at the property with respect to which the credit 1s claimed is 
less than 200, the credit expires and the taxpayer may not take any remaining 
installment of the credit. 

In each of these cases, the taxpayer may nonetheless take the portion of an 
installment that accrued in a previous year and was carried forward to the 
extent permitted under G.5S. HOS 202975: 

(d) No Double Credit. — A taxpayer may not claim a credit under this 
section with respect to real property for which a credit is claimed under G5. 
105-129.12. (2001-476, s. 13(a); 2002-72, s. iron) 


Cross References. — For delayed repeal of — 13(b), provided: “This section is effective for 
Article 3A, see G.S. 105-129.2A(a), (al), (a2) taxable years beginning on or after January she 
and (a3). 2002, and applies to property that is first used 

Editor’s Note. — Session Laws 2001-476, s. in an eligible business on or after that date.” 


§ 105-129.13. (See note for repeal) Credit for development 
zone projects. 


(a) Credit. — A taxpayer who contributes cash or property to a development 
zone agency for an improvement project in a development zone is allowed a 
credit equal to twenty-five percent (25%) of the value of the contribution. A 
contribution is for an improvement project for the purposes of this section if the 
agency receiving the contribution contracts in writing to use the contribution 
for the project and agrees in the contract to repay to the taxpayer, with 
interest, any part of the contribution not used for the project. The credit may 
not be taken for the year in which the contribution is made but must be taken 
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a 
for the taxable year beginning during the calendar year in which the applica- 
tion for the credit becomes effective as provided in this section. 
(b) Definitions. — The following definitions apply in this section: 
(1) Community development corporation. — A nonprofit corporation that 
meets all of the following conditions: 

a. It is chartered pursuant to Chapter 55A of the General Statutes 
and is tax-exempt pursuant to section 501(c)(3) of the Code. 

b. Its primary mission is to develop and improve low-income commu- 
nities and neighborhoods through economic and related develop- 
ment. 

c. Its activities and decisions are initiated, managed, and controlled 
by the constituents of those local communities. 

d. Its primary function is to act as deal maker and packager of 
projects and activities that will increase its constituency’s oppor- 
tunities to become owners, managers, and producers of small 
businesses, to obtain affordable housing, and to obtain jobs 
designed to produce positive cash flow and curb blight in the 
targeted community. 


(2) Community development purpose. — A purpose for which a city is 
authorized to expend funds under G.S. 160A-456, 160A-457, and 
160A-457.2. 


(3) Control. — A person controls an entity if the person owns, directly or 
indirectly, more than ten percent (10%) of the voting securities of that 
entity. As used in this subdivision, the term “voting security” means a 
security that (i) confers upon the holder the right to vote for the 
election of members of the board of directors or similar governing body 
of the business or (ii) is convertible into, or entitles the holder to 
receive upon its exercise, a security that confers such a right to vote. 
A general partnership interest is a voting security. 

(4) Development zone agency. — Any of the following agencies that the 
Department of Commerce certifies will undertake an improvement 
project in a development zone: 

a. A community-based development organization qualified under 24 
C.F.R. § 570.204 to receive community development block grant 
funds under the Housing and Community Development Act of 
1974, as amended, 42 U.S.C. § 5301, et SCQ.4,0O Cali aout 
neighborhood revitalization project, a community economic devel- 
opment project, or an energy conservation project. 

. Acommunity action agency that has been officially designated as 
such pursuant to section 210 of the Economic Opportunity Act of 
1964, Public Law 88-452, 78 Stat. 508 and which has not lost its 
designation as a result of a failure to comply with the provisions 
of that act. 

c. Acommunity development corporation. 

d. A community development financial institution certified by the 
United States Department of the Treasury under the Community 
Development Banking and Financial Institutions Act of 1992 ei 
U.S.C. § 4701, et seq. 

e. A community housing development organization qualified under 
the HOME Investment Partnerships Act, 42 U.S.C. §§ 12701, 
12704, and 24 C.FR. § 92.2. 

f. A local housing authority created under Article 1 of Chapter 157 of 
the General Statutes. 

(5) Improvement project. — A project to construct or improve real prop- 
erty for community development purposes or to acquire real property 
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and convert it for community development purposes. Construction or 
improvement includes services provided by a development zone 
agency directly related to the construction or improvement, and 
project development fees charged by a developer for the construction 
or improvement. 

(c) Certification. — Before certifying that a development zone agency will 
undertake an improvement project in a development zone, the Secretary of 
Commerce must require the agency to provide sufficient documentation to 
establish the identity of the agency, the nature of the project, and that the 
project is for a community development purpose and is located in a develop- 
ment zone. The Secretary of Commerce shall not certify a development zone 
agency under this section if the agency, any of the agency's officers or directors, 
or any partner of the agency has ever used any part of a contribution made 
under this section for any purpose other than an improvement project. 

(d) Limitations. — A taxpayer who claims a credit under this subsection 
must identify in the application the development zone agencies to which the 
taxpayer made contributions and the amount contributed to each. No credit 1s 
allowed for a contribution if the taxpayer has one of the relationships defined 
‘n section 267(b) of the Code with the development zone agency OF if the 
taxpayer controls, is controlled by, or is under common control with an affiliate 
of the development zone agency. No credit is allowed to the extent the taxpayer 
receives anything of value in exchange for the contribution. 

(e) Application. — To be eligible for the tax credit provided in this section, 
the taxpayer must file an application for the credit with the Secretary of 
Revenue on or before April 15 of the year following the calendar year in which 
the contribution was made. The Secretary may erant extensions of this 
deadline, as the Secretary finds appropriate, upon the request of the taxpayer, 
except that the application may not be filed after September 15 of the year 
following the calendar year in which the contribution was made. An applica- 
tion is effective for the year in which it is timely filed. The application must be 
on a form prescribed by the Secretary and must include any supporting 
documentation that the Secretary may require. If a contribution for which a 
credit is applied for was of property rather than cash, the taxpayer must 
include with the application a certified appraisal of the value of the property 
contributed. There is no fee for an application under this section. 

(f) Ceiling. — The total amount of all tax credits allowed to taxpayers under 
this section for contributions made in a calendar year may not exceed four 
million dollars ($4,000,000). The Secretary of Revenue must calculate the total 
amount of tax credits claimed from the applications filed under this section. If 
the total amount of tax credits claimed for contributions made in a calendar 
year exceeds four million dollars ($4,000,000), the Secretary must allow a 
portion of the credits claimed by allocating a total of four million dollars 
($4,000,000) in tax credits in proportion to the size of the credit claimed by each 
taxpayer. If a credit is reduced pursuant to this subsection, the Secretary must 
notify the taxpayer of the amount of the reduction of the credit on or before 
December 31 of the year the application was filed. The Secretary’s allocations 
based on applications filed pursuant to this section are final and will not be 
adjusted to account for credits applied for but not claimed. 

(g) Forfeiture. — A taxpayer forfeits a credit allowed under this section to 
the extent the development zone agency uses the taxpayer’s contribution for 
any purpose other than an improvement project. Each development zone 
agency certified by the Department of Commerce must file with the Depart- 
ment of Commerce annual financial statements audited in accordance with 
generally accepted accounting principles and in accordance with Government 
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Audit Standards developed by the Comptroller General of the United States. 
The annual statements are required each time the agency receives a contri- 
bution eligible for the credit allowed under this section until the entire 
contribution has been used for improvement projects. If the Department of 
Commerce determines that a development zone agency has used part or all of 
a contribution for any purpose other than an improvement project, the 
Department must notify the Secretary of Revenue of the forfeiture, the 
taxpayer who made the contribution, and the amount forfeited. (1999-360, ss. 
1, 2; 2000-56, s. 1(b); 2001-414, s. 9; 2001-476, s. 14(a).) 


Cross References. — For delayed repeal of 
Article 3A, see G.S. 105-129.2A(a), (a1), (a2) 
and (a3). 

Editor’s Note. — Session Laws 1999-360, s. 
29, made this section effective for taxable years 
beginning on or after January 1, 2000. 

Session Laws 1999-360, s. 21, provides that 


the State, a taxpayer, or another person arising 
under a statute amended or repealed by this act 
before the effective date of its amendment or 
repeal; nor does it affect the right to any refund 
or credit of a tax that accrued under the 
amended or repealed statute before the effec- 
tive date of its amendment or repeal. 


this act does not affect the rights or liabilities of 


§ 105-129.14: Reserved for future codification purposes. 


ARTICLE 3B. 
Business And Energy Tax Credits. 


§ 105-129.15. Definitions. 


The following definitions apply in this Article: 

(1) Business property. — Tangible personal property that is used by the 
taxpayer in connection with a business or for the production of income 
and is capitalized by the taxpayer for tax purposes under the Code. 
The term does not include, however, a luxury passenger automobile 
taxable under section 4001 of the Code or a watercraft used princi- 
pally for entertainment and pleasure outings for which no admission 
is charged. 

(2) Cost. — In the case of property owned by the taxpayer, cost is 
determined pursuant to regulations adopted under section 1012 of the 
Code, subject to the limitation on cost provided in section 179 of the 
Code. In the case of property the taxpayer leases from another, cost is 
value as determined pursuant to G.S. 105-130.4(j)(2). 

(3) Recodified as § 105-129.15(5). 

(4) Hydroelectric generator. — A machine that produces electricity by 
water power or by the friction of water or steam. 

(4a) Repealed by Session Laws 2002-87, s. 3, effective August 22, 2002. 

(5) Purchase. — Defined in section 179 of the Code. 

(6) (Effective for taxable years beginning before January 1, 2006) 
Renewable biomass resources. — Organic matter produced by terres- 
trial and aquatic plants and animals, such as standing vegetation, 
aquatic crops, forestry and agricultural residues, landfill wastes, and 
animal wastes. 

(6) (Effective for taxable years beginning on or after January 1, 
2006) Renewable biomass resources. — Organic matter produced by 
terrestrial and aquatic plants and animals, such as standing vegeta- 
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tion, aquatic crops, forestry and agricultural residues, spent pulping 
liquor, landfill wastes, and animal wastes. 

(7) (Effective for taxable years beginning before January 1, 2006) 
Renewable energy property. — Any of the following machinery and 
equipment or real property: 

a. Biomass equipment that uses renewable biomass resources for 
biofuel production of ethanol, methanol, and biodiesel; anaerobic 
biogas production of methane utilizing agricultural and animal 
waste or garbage; or commercial thermal or electrical generation 
from renewable energy crops or wood waste materials. The term 
also includes related devices for converting, conditioning, and 
storing the liquid fuels, gas, and electricity produced with biom- 
ass equipment. 

b. Hydroelectric generators located at existing dams or in free- 
flowing waterways, and related devices for water supply and 
control, and converting, conditioning, and storing the electricity 
generated. 

c. Solar energy equipment that uses solar radiation as a substitute 
for traditional energy for water heating, active space heating and 
cooling, passive heating, daylighting, generating electricity, dis- 
tillation, desalination, detoxification, or the production of indus- 
trial or commercial process heat. The term also includes related 
devices necessary for collecting, storing, exchanging, condition- 
ing, or converting solar energy to other useful forms of energy. 

d. Wind equipment required to capture and convert wind energy into 
electricity or mechanical power, and related devices for convert- 
ing, conditioning, and storing the electricity produced. 

(7) (Effective for taxable years beginning on or after January l, 
2006) Renewable energy property. — Any of the following machinery 
and equipment or real property: 

a. Biomass equipment that uses renewable biomass resources for 
biofuel production of ethanol, methanol, and biodiesel; anaerobic 
biogas production of methane utilizing agricultural and animal 
waste or garbage; or commercial thermal or electrical generation. 
The term also includes related devices for converting, condition- 
ing, and storing the liquid fuels, gas, and electricity produced 
with biomass equipment. 

b. Hydroelectric generators located at existing dams or in free- 
flowing waterways, and related devices for water supply and 
control, and converting, conditioning, and storing the electricity 
generated. 

c. Solar energy equipment that uses solar radiation as a substitute 
for traditional energy for water heating, active space heating and 
cooling, passive heating, daylighting, generating electricity, dis- 
tillation, desalination, detoxification, or the production of indus- 
trial or commercial process heat. The term also includes related 
devices necessary for collecting, storing, exchanging, condition- 
ing, or converting solar energy to other useful forms of energy. 

d. Wind equipment required to capture and convert wind energy into 
electricity or mechanical power, and related devices for convert- 
ing, conditioning, and storing the electricity produced. 

(8) (Effective for taxable years beginning on or after January lI, 
2005) Renewable fuel. — Either of the following: 

a. Biodiesel, as defined in G.S. 105-449.60. 
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b. Ethanol either unmixed or in mixtures with gasoline that are 
seventy percent (70%) or more ethanol by volume. (1996, 2nd Ex. 
Sess., c. 13, s. 3.12; 1997-277, s. 3; 1998-55, s: 2; 1999-342 "672; 
1999-360, s. 1; 2000-173, s. l(a); 2001-431, s. 1; 2002-87, s. 3; 
2004-1538, s. 1; 2005-413, s. 4.) 


Subdivisions (6) and (7) Set Out Twice. 
— The first versions of subdivisions (6) and (7) 
set out above are effective for taxable years 
beginning before January 1, 2006. The second 
versions of subdivisions (6) and (7) set out 
above are effective for taxable years beginning 
on or after January 1, 2006. 

Editor’s Note. — Session Laws 2000-173, s. 
l(a) amended Session Laws 1996, Second Extra 
Session, c. 13, s. 10.2(3), as amended by Session 
Laws 1999-360, s. 1, to provide for repeal of this 
Article as provided within the Article. G.S. 
105-129.15A, the sunset provision for Article 
3B of Chapter 105, was subsequently repealed 
by Session Laws 2005-413, s. 6. 

Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 13, s. 10.2(3), made this 
Article effective for taxable years beginning on 
or after January 1, 1996, and applicable to jobs 
created on or after August 1, 1996, and prop- 
erty placed in service on or after August 1, 
1996. 

Session Laws 1996, Second Extra Session, c. 
13, s. 1, provides that this act shall be known as 
the William S. Lee Quality Jobs and Business 
Expansion Act. 

Session Laws 1999-342, s. 2 amended the 
heading of Article 3B to read “Business and 
Energy Tax Credits.” Session Laws 1999-360, s. 
10 amended the heading to read “Business Tax 
Credits.” The article heading is set out as 


amended by Session Laws 1999-342, s. 2 at the 
direction of the Revisor of Statutes. 

Subdivisions (4) to (7) were designated as 
such by the Revisor of Statutes, the designation 
in Session Laws 1999-342, s. 2 having been 
subdivisions (3) to (6). 

Session Laws 1999-360, s. 21 provides that 
this act does not affect the rights or liabilities of 
the State, a taxpayer, or another person arising 
under a statute amended or repealed by this act 
before the effective date of its amendment or 
repeal; nor does it affect the right to any refund 
or credit of a tax that accrued under the 
amended or repealed statute before the effec- 
tive date of its amendment or repeal. 

Session Laws 2005-413, s. 4, states that it 
amends G.S. 105-129.15(7); however, the text of 
the act amends both subdivisions (6) and (7). 
Amendments to both subdivisions were imple- 
mented. 

Effect of Amendments. — Session Laws 
2004-153, s. 1, effective for taxable years begin- 
ning on or after January 1, 2005, added subdi- 
vision (8). 

Session Laws 2005-413, s. 4, effective for 
taxable years beginning on or after January 1, 
2006, inserted “spent pulping liquor” preceding 
“landfill wastes” in subdivision (6); and deleted 
“from renewable energy crops or wood waste 
materials” from the end of the first sentence in 
subdivision (7)a. 


§§ 105-129.15A, 105-129.16: Repealed by Session Laws 2005-413, ss. 6 
and 7, effective September 20, 2005. 


§ 105-129.16A. Credit for investing in renewable energy 
property. 


(a) Credit. — If a taxpayer that has constructed, purchased, or leased 
renewable energy property places it in service in this State during the taxable 
year, the taxpayer is allowed a credit equal to thirty-five percent (35%) of the 
cost of the property. In the case of renewable energy property that serves a 
single-family dwelling, the credit must be taken for the taxable year in which 
the property is placed in service. For all other renewable energy property, the 
entire credit may not be taken for the taxable year in which the property is 
placed in service but must be taken in five equal installments beginning with 
the taxable year in which the property is placed in service. 

(bo) Expiration. — If, in one of the years in which the installment of a credit 
accrues, the renewable energy property with respect to which the credit was 
claimed is disposed of, taken out of service, or moved out of State, the credit 
expires and the taxpayer may not take any remaining installment of the credit. 
The taxpayer may, however, take the portion of an installment that accrued in 
a previous year and was carried forward to the extent permitted under G.S. 
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G.S. 105-129.16A(c) is set out twice. 


ee elie ees Se PO ee 
105-129.17. No credit is allowed under this section to the extent the cost of the 
renewable energy property was provided by public funds. 


(c) (Effective for taxable years 


beginning before January 1, 2006) 


Ceilings. — The credit allowed by this section may not exceed the applicable 


ceilings provided in this subsection. 


(1) Nonresidential Property. — A ceiling of two hundred fifty thousand 
dollars ($250,000) per installation applies to renewable energy prop- 
erty placed in service for any purpose other than residential. 


(2) Residential Property. — The following ceilings 


apply to renewable 


energy property placed in service for residential purposes: 

a. One thousand four hundred dollars ($1,400) per dwelling unit for 
solar energy equipment for domestic water heating. 

b. Three thousand five hundred dollars ($3,500) per dwelling unit for 
solar energy equipment for active space heating, combined active 
space and domestic hot water systems, and passive space heating. 

c. Ten thousand five hundred dollars ($10,500) per installation for 
any other renewable energy property for residential purposes. 

(c) (Effective for taxable years beginning on or after January 1, 
2006) Ceilings. — The credit allowed by this section may not exceed the 
applicable ceilings provided in this subsection. 


(1) Nonresidential Property. — 


A ceiling of two million five hundred 
thousand dollars ($2,500,000) 


per installation applies to renewable 


energy property placed in service for any purpose other than residen- 


tial. 


(2) Residential Property. — The following ceilings apply to renewable 
energy property placed in service for residential purposes: 

a. One thousand four hundred dollars ($1,400) per dwelling unit for 

solar energy equipment for domestic water heating, including 


pool heating. 


b. Three thousand five hundred dollars ($3,500) per dwelling unit for 
solar energy equipment for active space heating, combined active 
space and domestic hot water systems, and passive space heating. 

c. Ten thousand five hundred dollars ($10,500) per installation for 
any other renewable energy property for residential purposes. 

(d) (Effective for taxable years beginning on or after January lI, 
2006) No Double Credit. — A taxpayer that claims any other credit allowed 
under this Chapter with respect to renewable energy property may not take 
the credit allowed in this section with respect to the same property. A taxpayer 
may not take the credit allowed in this section for renewable energy property 
the taxpayer leases from another unless the taxpayer obtains the lessor’s 
written certification that the lessor will not claim a credit under this Chapter 


with respect to the property. 
(e) Sunset. 

property placed into 

2005-413, s. 5.) 


G.S. 105-129.16A(c) is set out twice. — 
The first version of subsection (c) set out above 
is effective for taxable years beginning before 
January 1, 2006. The second version of subsec- 
tion (c) set out above is effective for taxable 
years beginning on or after January 2006: 

Effect of Amendments. — Session Laws 
2005-413, s. 5, effective for taxable years begin- 


__ This section is repealed effective for renewable energy 
service on or after January 1, 2011. (1999-342, s. 2: 


ning on or after January 1, 2006, substituted 
“two million five hundred thousand dollars 
($2,500,000)” for “two hundred fifty thousand 
dollars ($250,000) in subdivision (c)(1); added 
“including pool heating” to the end of subdivi- 
sion (c)(2)a.; added subsection (e); and made a 
minor punctuation change. 
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§ 105-129.16B: Recodified as G.S. 105-129.41 by Session Laws 2002-87, s. 
2, as amended by Session Laws 2003-416, s. 1, effective August 
22, 2002, and applicable to credits for buildings for which a 
federal tax credit is first claimed for a taxable year beginning 
on or after January 1, 2002. 


§ 105-129.16C. (Repealed for taxable years beginning on 
or after January 1, 2006) Credit for investing 
in dry-cleaning equipment that does not use a 
hazardous substance. 


(a) Credit. — If a taxpayer that has purchased or leased qualified dry- 
cleaning equipment, places it in service in this State for commercial purposes 
during the taxable year, the taxpayer is allowed a credit equal to twenty 
percent (20%) of the cost of the equipment. To support the credit allowed by 
this section, the taxpayer must file with the tax return for the taxable year in 
which the credit is claimed a certification by the Department of Environment 
and Natural Resources that the equipment purchased or leased by the 
taxpayer is qualified dry-cleaning equipment. 

(b) Restrictions. — No credit is allowed under this section to the extent the 
cost of the equipment was paid with public funds. A taxpayer that claims any 
other credit allowed under this Chapter with respect to qualified dry-cleaning 
equipment may not take the credit allowed in this section with respect to the 
Same equipment. 

(c) Definitions. — The following definitions apply only in this section: 

(1) Hazardous solvent. — A solvent, any portion of which consists of a 
chlorine-based solvent, a hydrocarbon-based solvent, a hazardous 
substance as defined in G.S. 130A-310(2), or any substance deter- 
mined by the Administrator of the Environmental Protection Agency 
or the Director of the National Institute of Occupational Safety and 
Health to possess carcinogenic potential to humans. 

(2) Qualified dry-cleaning equipment. — Equipment that is designed and 
used primarily to dry-clean clothing and other fabric and does not use 
any hazardous solvent or any other substance that the Department of 
Environment and Natural Resources determines to pose a threat to 
human health or the environment. 

(d) Sunset. — This section is repealed for taxable years beginning on or after 
January 1, 2006. (2000-160, s. 1; 2005-413, s. 8.) 


Editor’s Note. — Session Laws 2000-160, s. Effect of Amendments. — Session Laws 
1, makes this section effective for taxable years 2005-413, s. 8, effective September 20, 2005, 
beginning on or after July 1, 2001. added subsection (d). 


§ 105-129.16D. Credit for constructing renewable fuel fa- 
cilities. 

(a) Dispensing Credit. — A taxpayer that constructs and installs and places 
in service in this State a qualified commercial facility for dispensing renewable 
fuel is allowed a credit equal to fifteen percent (15%) of the cost to the taxpayer 
of constructing and installing the part of the dispensing facility, including 
pumps, storage tanks, and related equipment, that is directly and exclusively 
used for dispensing or storing renewable fuel. A facility is qualified if the 
equipment used to store or dispense renewable fuel is labeled for this purpose 
and clearly identified as associated with renewable fuel. 


658 


§105-129.17 ART. 3B. BUSINESS AND ENERGY CREDITS SLO5-129717 


The entire credit may not be taken for the taxable year in which the facility 
is placed in service but must be taken in three equal annual installments 
beginning with the taxable year in which the facility is placed in service. If, in 
one of the years in which the installment of a credit accrues, the portion of the 
facility directly and exclusively used for dispensing or storing renewable fuel is 
disposed of or taken out of service, the credit expires and the taxpayer may not 
take any remaining installment of the credit. The taxpayer may, however, take 
the portion of an installment that accrued in a previous year and was carried 
forward to the extent permitted under G.S. 105-129.17. 

(b) Production Credit. — A taxpayer that constructs and places in service in 
this State a commercial facility for processing renewable fuel is allowed a 
credit equal to twenty-five percent (25%) of the cost to the taxpayer of 
constructing and equipping the facility. The entire credit may not be taken for 
the taxable year in which the facility is placed in service but must be taken in 
seven equal annual installments beginning with the taxable year in which the 
facility is placed in service. If, in one of the years in which the installment of 
a credit accrues, the facility with respect to which the credit was claimed is 
disposed of or taken out of service, the credit expires and the taxpayer may not 
take any remaining installment of the credit. The taxpayer may, however, take 
the portion of an installment that accrued in a previous year and was carried 
forward to the extent permitted under G.S. 105-129.17. 

(c) No Double Credit. — A taxpayer that claims any other credit allowed 
under this Chapter with respect to the costs of constructing and installing a 
facility may not take the credit allowed in this section with respect to the same 
costs. 

(d) Sunset. — This section is repealed effective for facilities placed in service 
on or after January 1, 2008. (2004-153, s. 2.) 


Editor’s Note. — Session Laws 2004-153, s. 
3, made this section effective for taxable years 
beginning on or after January 1, 2005. 


§ 105-129.17. Tax election; cap. 


(a) Tax Election. — The credits allowed in this Article are allowed against 
the franchise tax levied in Article 3 of this Chapter or the income taxes levied 
in Article 4 of this Chapter. The taxpayer must elect the tax against which a 
credit will be claimed when filing the return on which the first installment of 
the credit is claimed. This election is binding. Any carryforwards of a credit 
must be claimed against the same tax. 

(b) Cap. — The credits allowed in this Article may not exceed fifty percent 
(50%) of the tax against which they are claimed for the taxable year, reduced 
by the sum of all other credits allowed against that tax, except tax payments 
made by or on behalf of the taxpayer. This limitation applies to the cumulative 
amount of credit, including carryforwards, claimed by the taxpayer under this 
Article against each tax for the taxable year. Any unused portion of the credits 
may be carried forward for the succeeding five years. (1996, 2nd Ex. Sess., c. 
13, s. 3.12; 1997-277, s. 3; 1999-342, s. 2: 1999-360, ss. 1, 13; 2000-140, ss. 
63(a), 88; 2001-431, s. 3; 2002-87, s. ae) 


Editor’s Note. — Session Laws 2000-140, s. of Part ILI [which affected the heading to Article 
88, effective July 21, 2000, rewrites Session 3B and G.5. 105-129.16B, 105-129.17, 105-1 
Laws 1999-360, s. 33 to read: “Part III of this 29.18, and 105-129.19] apply to buildings to 
act is effective for taxable years beginning on or which federal credits are allocated on or after 
after January 1, 2000. Sections 10 through 15 January 1, 2000.” 
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§ 105-129.18. Substantiation. 


To claim a credit allowed by this Article, the taxpayer must provide any 
information required by the Secretary of Revenue. Every taxpayer claiming a 
credit under this Article must maintain and make available for inspection by 
the Secretary of Revenue any records the Secretary considers necessary to 
determine and verify the amount of the credit to which the taxpayer is entitled. 
The burden of proving eligibility for a credit and the amount of the credit rests 
upon the taxpayer, and no credit may be allowed to a taxpayer that fails to 
maintain adequate records or to make them available for inspection. (1996, 
2nd. Ex. Sess., ¢..13, s. 3.12;-1997-277, 8; 3; 1999-342.'s. 2;,1999-360,ssiel alas 


2000-140, ss. 63(b), 88.) 


Editor’s Note. — Session Laws 2000-140, s. 
88, effective July 21, 2000, rewrites Session 
Laws 1999-360, s. 33, to read: “Part III of this 
act is effective for taxable years beginning on or 
after January 1, 2000. Sections 10 through 15 


§ 105-129.19. Reports. 


of Part III [which affected the head to Article 
3B and G.S. 105-129.16B, 105-129.17, 105- 
129.18, and 105-129.19] apply to buildings to 
which federal credits are allocated on or after 
January 1, 2000.” 


The Department of Revenue must report to the Revenue Laws Study 
Committee and to the Fiscal Research Division of the General Assembly by 
May 1 of each year the following information for the 12-month period ending 


the preceding April 1: 


(1) The number of taxpayers that claimed the credits allowed in this 


Article. 


(2) The cost of business property and renewable energy property with 
respect to which credits were claimed. 

(2a) Repealed by Session Laws 2002-87, s. 6, effective August 22, 2002. 

(3) The total cost to the General Fund of the credits claimed. (1996, 2nd 
ix: Sess., c. 13, 8. 3.12; 1997-277, s. 3; 1999-342, s. 2: 1999-3605csee 
15; 2000-140, ss. 63(c), 88; 2001-414, s. 10; 2002-87, s. 6.) 


Section Set Out Twice. — The section 
above is effective until January 1, 2007. For the 
section as amended January 1, 2007, see the 
following section, also numbered G.S. 105- 
129819) 

Editor’s Note. — Session Laws 2000-140, s. 
88, effective July 21, 2000, rewrites Session 
Laws 1999-360, s. 33, to read: “Part III of this 
act is effective for taxable years beginning on or 
after January 1, 2000. Sections 10 through 15 
of Part III [which affected the head to Article 
3B and G.S. 105-129.16B, 105-129.17, 105- 
129.18, and 105-129.19] apply to buildings to 
which federal credits are allocated on or after 
January 1, 2000.” 


Session Laws 2005-429, s. 3, provides: “The 
Economic Development Oversight Committee 
shall study the issue of public disclosure as it 
relates to economic development efforts. Specif- 
ically, the Committee shall study ways of pro- 
viding the public information about the employ- 
ment levels, and any changes in employment 
levels, of businesses that receive economic de- 
velopment incentives from the State or local 
governments. The Committee may make an 
interim report on this study, including any 
recommendations for legislative proposals, to 
the 2006 Regular Session of the 2005 General 
Assembly and shall make a final report on this 
study to the 2007 General Assembly.” 


§ 105-129.19. (Effective January 1, 2007) Reports. 


The Department of Revenue must publish by May 1 of each year the 
following information for the 12-month period ending the preceding December 


Ou 


(1) The number of taxpayers that took the credits allowed in this Article. 
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G.S. 105-129.19 is set out twice. See notes. 


ee 
(2) The cost of business property and renewable energy property with 
respect to which credits were taken. 
(2a) Repealed by Session Laws 2002-87, s. 6, effective August 22, 2002. 
(3) The her cost to the General Fund of the credits taken. (2005-429, s. 
WA e3%, 


Section Set Out Twice. — The section Effect of Amendments. — Session Laws 
above is effective January 1, 2007. For the 2005-429, s. 2.3, effective January 1, 2007, 
section as in effect until January 1, 2007, see rewrote the introductory paragraph and made 


the preceding section, also numbered G.S. 105- minor stylistic changes throughout. 
ZO 19% 


$§ 105-129.20 through 105-129.24: Reserved for future codification 


purposes. 


ARTICLE 3C. 


Tax Incentives For Recycling Facilities. 


§ 105-129.25. Definitions. 


The following definitions apply in this Article: 

(1) Reserved. 

(2) Reserved. 

(3) Large recycling facility. — A recycling facility that qualifies under G.S. 
105-129.26(b). 

(4) Machinery and equipment. — Engines, machinery, tools, and imple- 
ments used or designed to be used in the business for which the credit 
is claimed. The term does not include real property as defined in G.S. 
105-273 or rolling stock as defined in G.S. 105-333. 

(5) Major recycling facility. — A recycling facility that qualifies under G.S. 
105-129.26(a). 

(6) Owner. — A person who owns or leases a recycling facility. 

(7) Post-consumer waste material. — Any product that was generated by 
a business or consumer, has served its intended end use, and has been 
separated from the solid waste stream for the purpose of recycling. 
The term includes material acquired by a recycling facility either 
directly or indirectly, such as through a broker or an agent. 

(8) Purchase. — Defined in section 179 of the Code. 

(9) Recycling facility. — A manufacturing plant at least three-fourths of 
whose products are made of at least fifty percent (50%) post-consumer 
waste material measured by weight or volume. The term includes real 
and personal property located at or on land in the same county and 
reasonably near the plant site and used to perform business functions 
related to the plant or to transport materials and products to or from 
the plant. The term also includes utility infrastructure and transpor- 
tation infrastructure to and from the plant. (1998-55, s. 12) 


§ 105-129.26. Qualification; forfeiture. 


(a) Major Recycling Facility. — A recycling facility qualifies for the tax 
benefits provided in this Article and in Article 5 of this Chapter for major 
recycling facilities if it meets all of the following conditions: 
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G.S. 105-129.26(e) is set out twice. 


(1) The facility is located in an area that, at the time the owner began 
construction of the facility, was an enterprise tier one area pursuant 
to G.S. 105-129.3. 

(2) The Secretary of Commerce has certified that the owner will, by the 
end of the fourth year after the year the owner begins construction of 
the recycling facility, invest at least three hundred million dollars 
($300,000,000) in the facility and create at least 250 new, full-time 
jobs at the facility. 

(3) The jobs at the recycling facility meet the wage standard in effect 
pursuant to G.S. 105-129.4(b) as of the date the owner begins 
construction of the facility. 

(b) Large Recycling Facility. — A recycling facility qualifies for the tax credit 
provided in G.S. 105-129.27 for large recycling facilities if it meets all of the 
following conditions: 

(1) The facility is located in an area that, at the time the owner began 
construction of the facility, was an enterprise tier one area pursuant 
to G.S. 105-129.3. 

(2) The Secretary of Commerce has certified that the owner will, by the 
end of the second year after the year the owner begins construction of 
the recycling facility, invest at least one hundred fifty million dollars 
($150,000,000) in the facility and create at least 155 new, full-time 
jobs at the facility. 

(3) The jobs at the recycling facility meet the wage standard in effect 
pursuant to G.S. 105-129.4(b) as of the date the owner begins 
construction of the facility. 

(c) Forfeiture. — If the owner of a large or major recycling facility fails to 
make the required minimum investment or create the required number of new 
jobs within the period certified by the Secretary of Commerce under this 
section, the recycling facility no longer qualifies for the applicable recycling 
facility tax benefits provided in this Article and in Article 5 of this Chapter and 
forfeits all tax benefits previously received under those Articles. Forfeiture 
does not occur, however, if the failure was due to events beyond the owner’s 
control. Upon forfeiture of tax benefits previously received, the owner is liable 
under Part 1 of Article 4 of this Chapter for a tax equal to the amount of all past 
taxes under Articles 3, 4, and 5 previously avoided as a result of the tax 
benefits received plus interest at the rate established in G.S. 105-241.1(i), 
computed from the date the taxes would have been due if the tax benefits had 
not been received. The tax and interest are due 30 days after the date of the 
forfeiture. An owner that fails to pay the tax and interest is subject to the 
penalties provided in G.S. 105-236. 

(d) Substantiation. — To claim a credit allowed by this Article, the owner 
must provide any information required by the Secretary of Revenue. Every 
owner claiming a credit under this Article shall maintain and make available 
for inspection by the Secretary of Revenue any records the Secretary considers 
necessary to determine and verify the amount of the credit to which the owner 
is entitled. The burden of proving eligibility for the credit and the amount of 
the credit shall rest upon the owner, and no credit shall be allowed to an owner 
that fails to maintain adequate records or to make them available for 
inspection. 

(e) (Effective until January 1, 2007) Reports. — The Department of 
Commerce shall report to the Fiscal Research Division of the General Assem- 
bly by May 1 of each year the following information for the 12-month period 
ending the preceding April 1: 

(1) The number and location of large and major recycling facilities 
qualified under this Article. 
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G.S. 105-129.26(e) is set out twice. 


(2) The number of new jobs created by each recycling facility. 
(3) The amount of investment in each recycling facility. 
(4) The amount of reinvestment credit refunded to each major recycling 


facility under G.S. 105-129.28. 


(e) (Effective January 1, 2007) Reports. — The Department of Commerce 
and the Department of Revenue shall jointly publish by May 1 of each year the 
following information itemized by taxpayer for the 12-month period ending the 


preceding December 31: 


(1) The number and location of large and major recycling facilities 


qualified under this Article. 


(2) The number of new jobs created by each recycling facility. 
(3) The amount of investment in each recycling facility. 
(4) The amount of credits taken under this Article. (1998-55, s. 12; 


2005-429, s. 2.4.) 


G.S. 105-129.26(e) is set out twice. — The 
first version of subsection (e) set out above is 
effective until January 1, 2007. The second 
version of subsection (e) set out above is effec- 
tive January 1, 2007. 

Editor’s Note. — Session Laws 2005-429, s. 
3, provides: “The Economic Development Over- 
sight Committee shall study the issue of public 
disclosure as it relates to economic develop- 
ment efforts. Specifically, the Committee shall 
study ways of providing the public information 
about the employment levels, and any changes 


in employment levels, of businesses that re- 
ceive economic development incentives from 
the State or local governments. The Committee 
may make an interim report on this study, 
including any recommendations for legislative 
proposals, to the 2006 Regular Session of the 
2005 General Assembly and shall make a final 
report on this study to the 2007 General Assem- 
bly.” 

Effect of Amendments. — Session Laws 
2005-429, s. 2.4, effective January 1, 2007, 
rewrote subsection (e) and subdivision (e)(4). 


§ 105-129.27. Credit for investing in large or major recy- 


cling facility. 


(a) Credit. — An owner that purchases or leases machinery and equipment 
for a major recycling facility in this State during the taxable year is allowed a 
credit equal to fifty percent (50%) of the amount payable by the owner during 
the taxable year to purchase or lease the machinery and equipment. An owner 


that purchases or leases machinery and 
in this State during the taxable year is a 


equipment for a large recycling facility 
llowed a credit equal to twenty percent 


(20%) of the amount payable by the owner during the taxable year to purchase 


or lease the machinery and equipment. 


(b) Taxes Credited. — The credit provided in this section is allowed against 
the franchise tax levied in Article 3 of this Chapter and the income tax levied 
in Part 1 of Article 4 of this Chapter. Any other nonrefundable credits allowed 
the owner are subtracted before the credit allowed by this section. 

(c) Carryforwards. — The credit provided in this section may not exceed the 
amount of tax against which it is claimed for the taxable year, reduced by the 
sum of all other credits allowed against that tax, except tax payments made by 
or on behalf of the owner. Any unused portion of the credit may be carried 


forward for the succeeding 25 years. 


(d) Change in Ownership of Facility. — The sale, merger, consolidation, 
conversion, acquisition, or bankruptcy of a recycling facility, or any transaction 
by which the facility is reformulated as another business, does not create new 
eligibility in a succeeding owner with respect to a credit for which the 
predecessor was not eligible under this section. A successor business may, 
however, take any carried-over portion of a credit that its predecessor could 


have taken if it had a tax liability. 
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(e) Forfeiture. — If any machinery or equipment for which a credit was 
allowed under this section is not placed in service within 30 months after the 
credit was allowed, the credit is forfeited. A taxpayer that forfeits a credit 
under this section is liable for all past taxes avoided as a result of the credit 
plus interest at the rate established under G.S. 105-241.1G), computed from 
the date the taxes would have been due if the credit had not been allowed. The 
past taxes and interest are due 30 days after the date the credit is forfeited; a 
taxpayer that fails to pay the past taxes and interest by the due date is subject 
to the penalties provided in G.S. 105-236. 

(f) No Double Credit. — A recycling facility that is eligible for the credit 
allowed in this section is not allowed the credit for investing in machinery and 
equipment provided in G.S. 105-129.9. (1998-55, s. 12; 1999-369, s. 5.3.) 


Legal Periodicals. — See legislative sur- 
vey, 21 Campbell L. Rev. 323 (1999). 


§ 105-129.28. (Repealed effective January 1, 2008. See 
note) Credit for reinvestment. 


(a) Credit. — A major recycling facility that is accessible by neither ocean 
barge nor ship and that transports materials to the facility or products away 
from the facility is allowed a credit against the tax imposed by Part 1 of Article 
4 of this Chapter equal to its additional transportation and transloading 
expenses incurred with respect to the materials and products due to its 
inability to use ocean barges or ships. The additional expenses for which credit 
is allowed are expenses due to using river barges and expenses due to having 
to use another mode of transportation because the quantity that is transported 
by river barge is insufficient to meet the facility’s needs. In order to claim the 
credit allowed by this section, the facility must provide the Secretary of 
Commerce audited documentation of the amount of its additional transporta- 
tion and transloading expenses incurred during the taxable year. . 

(b) Cap. — The credit allowed to a major recycling facility under this section 
for the taxable year may not exceed the applicable annual cap provided in the 
following table: 


Taxable Year Cap 

1998 $ 150,000 

1999 $ 640,000 

2000 $ 3,860,000 

2001 $ 8,050,000 

2002 $ 9,550,000 

2003 $ 10,100,000 

2004-2007 $ 10,400,000 

(c) Reduction. — For the first ten taxable years after the owner begins 


transporting materials and products to and from the major recycling facility, 
the credit allowed by this section must be reduced by the amount of credit 
allowed in previous years that was used for a purpose other than an allowable 
purpose under subsection (d) of this section, as certified by the Secretary of 
Commerce. 

(d) Use of Credited Amount. — For the first ten taxable years after the 
owner begins construction of the major recycling facility, the owner must use 
the amount of credit allowed under this section to pay for (i) investment in rail 
or roads associated with the facility, (1) investment in water system infrastruc- 
ture designed to reduce the expense of transporting materials and products to 
and from the recycling facility, and (iii) investment in land and infrastructure 
for other industrial sites located in the same county as the recycling facility. If 
the owner determines that there are no reasonable economic opportunities in 
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a given year to use the total amount of credit for the expenditures described 
above, the owner may use the excess for investment at or in connection with 
the recycling facility above the initial required investment of three hundred 


million dollars ($300,000,000). 


Expenses incurred for the purposes allowed in this subsection during a 
taxable year in the ten-year period may be counted toward a credit allowed in 
a later taxable year in the ten-year period. If the owner is not able to use the 


full amount of the credit during a taxa 


ble year for any of the purposes allowed 


by this subsection, the excess may be used for these purposes in subsequent 


taxable years. 


The owner must provide the Secretary of Commerce with annual audited 
documentation demonstrating that the amount of credit received under this 
section during the previous twelve-month period has not been used for a 
purpose inconsistent with this subsection. If the Secretary of Commerce 
determines that the owner has used any of the credit for a purpose that is 
inconsistent with the requirements of this subsection, the Secretary of Com- 
merce shall certify the amount so used to the Secretary of Revenue and the 
credit allowed the owner under this section for the following taxable year shall 
be reduced by that amount in accordance with subsection (c) of this section. 


After the end of the ten-year period, the amount of any credit allowed under 


this section that has not yet been use 


d may be used for investment at or in 


connection with the recycling facility above the initial required investment of 
three hundred million dollars ($300,000,000). 

(e) Credit Refundable. — If the credit allowed by this section exceeds the 
amount of tax imposed by Part 1 of Article 4 of this Chapter for the taxable year 
reduced by the sum of all credits allowable, the Secretary shall refund the 


excess to the taxpayer. The refundab 
governing a refund of an overpaymen 


le excess is governed by the provisions 
t by the taxpayer of the tax imposed in 


Part 1 of Article 4 of this Chapter. In computing the amount of tax against 
which multiple credits are allowed, nonrefundable credits are subtracted 
before refundable credits. (1998-55, s. 12.) 


Editor’s Note. — Session Laws 1998-55, s. 
19 provides in part that this section, as enacted 
by Session Laws 1998-55, s. 12, is repealed 
effective for taxable years beginning on or after 
January 1, 2008. This section does not affect 
the rights or liabilities of the State, a taxpayer, 
or another person arising under G.S. 105- 
129.28 before the effective date of its repeal; nor 
does it affect the right to any refund or credit of 
a tax that accrued under G.S. 105-129.28 before 
the effective date of its repeal. 

Further, the purpose of this ten-year sunset 


provision is to allow a determination to be 
made whether any major recycling facility con- 
tinues to experience additional transportation 
and transloading expenses due to its inability 
to use ocean barges or ships. It is the expecta- 
tion and intent that the General Assembly will 
postpone the sunset of G.S. 1053029723 misiteis 
determined that any major recycling facility 
continues to experience these additional trans- 
portation and transloading expenses as of 2008. 

Legal Periodicals. — See legislative sur- 
vey, 21 Campbell L. Rev. 323 C999): 


§§ 105-129.29 through 105-129.34: Reserved for future codification 


purposes. 


§ 105-129.36A. Rules; fees. 


(a) Rules. — The North Carolina Historical Commission, in consultation 


with the State 


Historic Preservation Officer, may adopt rules needed to 


administer the certification process required by this section. . 
(b) Fees.— The North Carolina Historical Commission, in consultation with 


the State Historic Preservation Officer, may adopt a 


schedule of fees for 
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providing certifications required by this Article. In establishing the fee 
schedule, the Commission shall consider the administrative and personnel 
costs incurred by the Department of Cultural Resources. An application fee 
may not exceed one percent (1%) of the completed qualifying rehabilitation 
expenditures. The proceeds of the fees are receipts of the Department of 
Cultural Resources and must be used for performing its duties under this 
Article, (1993;62527, ss) 1,2; 1997-139 ss.41,/2; 1998-98 Sssna6n69; tooo seo 


ss. 3, 5, 6; 2002-159, s. 35(e); 2003-284, s. 35A.2.) 


Editor’s Note. — Session Laws 1999-389, s. 
6, provides that Article 3D of Chapter 105 of the 
General Statutes, as amended by this act, in- 
corporates both G.S. 105-130.42 and G.S. 105- 
15d23: 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 


“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2003-284, s. 35A.2, effective July 15, 2003, 


recodified and rewrote former G.S. 105- 
129.36(c) as present G.S. 105-129.36A. 


amendment or repeal.” 


Session Laws 2003-284, s. 1.2, provides: 


ARTICLE 3D. 
Historic Rehabilitation Tax Credits. 


§ 105-129.35. Credit for rehabilitating income-producing 
historic structure. 


(a) Credit. — A taxpayer who is allowed a federal income tax credit under 
section 47 of the Code for making qualified rehabilitation expenditures for a 
certified historic structure located in this State is allowed a credit equal to 
twenty percent (20%) of the expenditures that qualify for the federal credit. To 
claim the credit allowed by this subsection, the taxpayer must provide a copy 
of the certification obtained from the State Historic Preservation Officer 
verifying that the historic structure has been rehabilitated in accordance with 
this subsection. 

(b) (Repealed January 1, 2008, for property placed in service on or 
after January 1, 2008) Allocation. — Notwithstanding the provisions of G.S. 
105-131.8 and G.S. 105-269.15, a pass-through entity that qualifies for the 
credit provided in this section may allocate the credit among any of its owners 
in its discretion as long as an owner’s adjusted basis in the pass-through entity, 
as determined under the Code, at the end of the taxable year in which the 
certified historic structure is placed in service, is at least forty percent (40%) of 
the amount of credit allocated to that owner. Owners to whom a credit is 
allocated are allowed the credit as if they had qualified for the credit directly. 
A pass-through entity and its owners must include with their tax returns for 
every taxable year in which an allocated credit is claimed a statement of the 
allocation made by the pass-through entity and the allocation that would have 
been required under G.S. 105-131.8 or G.S. 105-269.15. 

(c) Definitions. — The following definitions apply in this section: 

(1) Certified historic structure. — Defined in section 47 of the Code. 
(2) Pass-through entity. — Defined in G.S. 105-228.90. 
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(3) Qualified rehabilitation expenditures. — Defined in section 47 of the 


Code. 


(4) State Historic Preservation Officer. 


— Defined in G.S. 105-129.36. 


(1993, c. 527, ss. 1, 2; 1997-139, ss. 1, 2; 1998-98, ss. 36, 69; 1999-389, 


ss. 2, 5, 6; 2001-476, s. 


19(a); 2003-284, s. 35A.1; 2003-415, ss. 1, 2; 


2003-416, s. 4(c); 2004-170, s. 14.) 


Editor’s Note. — Session Laws 1999-389, s. 
6, provides that Article 3D of Chapter 105 of the 
General Statutes, as amended by this act, in- 
corporates both G.S. 105-130.42 and G.S. 105- 
Loh23: 

Session Laws 1999-389, s. 9, as amended by 
Session Laws 2001-476, s. 19(a), and as 
amended by Session Laws 2003-415, s. 1, pro- 
vides that G.S. 105-129.35(b), as amended by 
Session Laws 1999-389, is repealed effective 
January 1, 2008, for property placed in service 
on or after that date. 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a _ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003.” 


Session Laws 2003-284, s. 49.3 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2003-2005 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2003-284, s. 35A.1, effective July 15, 2003, 
added the last sentence in subsection (a); and 
added subdivision (c)(4). 

Session Laws 2003-415, s. 2, effective for 
taxable years beginning on or after January Ie 
2003, in the first sentence of subsection (b), 
deleted “the amount of credit allocated to an 
owner does not exceed” following “discretion as 
long as,” substituted “an owner’s” for “the own- 
er’s,” and inserted “is at least forty percent 
(40%) of the amount of credit allocated to that 
owner” following “is placed in service.” 

Session Laws 2003-416, s. 4.(c), effective Au- 
gust 14, 2003, rewrote subdivision (c)(2). 

Session Laws 2004-170, s. 14, effective Au- 
gust 2, 2004, substituted “105-129.36” for “105- 
129.6” in subdivision (c)(4). 


§ 105-129.36. Credit for rehabilitating nonincome-produc- 
ing historic structure. 


(a) Credit. — A taxpayer who is not allowed a federal income tax credit 
under section 47 of the Code and who makes rehabilitation expenses for a 


State-certified historic structure locate 


d in this State is allowed a credit equal 


to thirty percent (30%) of the rehabilitation expenses. To qualify for the credit, 


the taxpayer’s rehabilitation expenses 


must exceed twenty-five thousand 


dollars ($25,000) within a 24-month period. To claim the credit allowed by this 

subsection, the taxpayer must provide a copy of the certification obtained from 

the State Historic Preservation Officer verifying that the historic structure has 
been rehabilitated in accordance with this subsection. 

(b) Definitions. — The following definitions apply in this section: 

(1) Certified rehabilitation. — Repairs or alterations consistent with the 

Secretary of the Interior’s Standards for Rehabilitation and certified 

as such by the State Historic Preservation Officer prior to the 


commencement of the work. 


(2) Rehabilitation expenses. — Expenses incurred in the certified reha- 
bilitation of a certified historic structure and added to the property’s 
basis. The term does not include the cost of acquiring the property, the 


cost attributable to the enlargement of an existing building, the cost 
of sitework expenditures, or the cost of personal property. 
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(3) State-certified historic structure. — A structure that is individually 
listed in the National Register of Historic Places or is certified by the 
State Historic Preservation Officer as contributing to the historic 
significance of a National Register Historic District or a locally 
designated historic district certified by the United States Department 


of the Interior. 


(4) State Historic Preservation Officer. — The Deputy Secretary of Ar- 
chives and History or the Deputy Secretary’s designee who acts to 
administer the historic preservation programs within the State. 

(c) Recodified as G.S. 105-129.36A by Session Laws 2003-284, s. 35A.2, 
effective July 15, 2003. (1993, c. 527, ss. 1, 2; 1997-139, ss. 1, 2; 1998-98, ss. 36, 
69; 1999-389, ss. 3, 5, 6; 2002-159, s. 35(e); 2003-284, ss. 35A.2, 35A.3.) 


Editor’s Note. — Session Laws 1999-389, s. 
6, provides that Article 3D of Chapter 105 of the 
General Statutes, as amended by this act, in- 
corporates both G.S. 105-130.42 and G.S. 105- 
lego 

Subdivisions (b)(1) to (b)(3) were designated 
as such by the Revisor of Statutes, the designa- 
tions in Session Laws 1999-389, s. 5 having 
been subdivisions (b)(2), (b)(3), and (b)(8a). 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 


Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2003-284, ss. 35A.2 and 35A.3, effective July 
15, 2003, in the third sentence of subsection (a), 
substituted “provide” for “attach to the return’; 
and recodified and rewrote former subsection 
(c) as present G.S. 105-129.36A. 


§ 105-129.37. Tax credited; credit limitations. 


(a) Tax Credited. — The credits provided in this Article are allowed against 
the income taxes levied in Article 4 of this Chapter. 

(b) Credit Limitations. — The entire credit may not be taken for the taxable 
year in which the property is placed in service but must be taken in five equal 
installments beginning with the taxable year in which the property is placed in 
service. Any unused portion of the credit may be carried forward for the 
succeeding five years. A credit allowed under this Article may not exceed the 
amount of the tax against which it is claimed for the taxable year reduced by 
the sum of all credits allowed, except payments of tax made by or on behalf of 
the taxpayer. 

(c) Forfeiture for Disposition. — A taxpayer who is required under section 
50 of the Code to recapture all or part of the federal credit for rehabilitating an 
income-producing historic structure located in this State forfeits the corre- 
sponding part of the State credit allowed under G.S. 105-129.35 with respect to 
that historic structure. If the credit was allocated among the owners of a 
pass-through entity, the forfeiture applies to the owners in the same proportion 
that the credit was allocated. 

(d) Forfeiture for Change in Ownership. — If an owner of a pass-through 
entity that has qualified for the credit allowed under G.S. 105-129.35 disposes 
of all or a portion of the owner’s interest in the pass-through entity within five 
years from the date the rehabilitated historic structure is placed in service and 
the owner’s interest in the pass-through entity is reduced to less than 
two-thirds of the owner’s interest in the pass-through entity at the time the 
historic structure was placed in service, the owner forfeits a portion of the 
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credit. The amount forfeited is determined by multiplying the amount of credit 
by the percentage reduction in ownership and then multiplying that product 
by the forfeiture percentage. The forfeiture percentage equals the recapture 
percentage found in the table in section 50(a)(1)(B) of the Code. The remaining 
pee credit is allocated equally among the five years in which the credit is 
claimed. 


(e) Exceptions to Forfeiture. — Forfeiture as provided in subsection (d) of 
this section is not required if the change in ownership 1s the result of any of the 
following: 


(1) The death of the owner. 

(2) A merger, consolidation, or similar transaction requiring approval by 
the shareholders, partners, or members of the taxpayer under appli- 
cable State law, to the extent the taxpayer does not receive cash or 
tangible property in the merger, consolidation, or other similar 
transaction. 

(f) Liability From Forfeiture. — A taxpayer or an owner of a pass-through 
entity that forfeits a credit under this section is liable for all past taxes avoided 
as a result of the credit plus interest at the rate established under G.S. 
105-241.1(i), computed from the date the taxes would have been due if the 
credit had not been allowed. The past taxes and interest are due 30 days after 
the date the credit is forfeited. A taxpayer or owner of a pass-through entity 
that fails to pay the taxes and interest by the due date is subject to the 
penalties provided in G.S. Mee 1008 6 527, sy Le Oo ao ace 2, 
1998-98, ss. 36, 69; 1999-389, ss. 4, 5, 6.) 


Editor’s Note. — Session Laws 1999-389, s. corporates both G.S. 105-130.42 and G.S. 105- 
6, provides that Article 3D of Chapter 1050fthe 151.23. 
General Statutes, as amended by this act, in- 


§ 105-129.38. (Effective January 1, 2007) Reports. 


The Department of Revenue must publish by May 1 of each_year the 
following information for the 12-month period ending the preceding December 
ol: 

(1) The number of taxpayers that took the credits allowed in this Article. 

(2) The amount of rehabilitation expenses and qualified rehabilitation 
expenditures with respect to which credits were taken. 

(3) The total cost to the General Fund of the credits taken. (2005-429, s. 
25") 


Effect of Amendments. — Session Laws 
2005-429, s. 4, makes this section effective 
January 1, 2007: 


§ 105-129.39: Reserved for future codification purposes. 
ARTICLE 3E. 


Low-Income Housing Tax Credits. 
(See Editor’s note for repeal of this Article.) 
§ 105-129.40. (See Editor’s note for repeal) Scope and def- 
initions. 
(a) Scope. —G.S. 105-129.41 applies to buildings that are awarded a federal 
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credit allocation before January 1, 2003. G.S. 105-129.42 applies to buildings 
that are awarded a federal credit allocation on or after January 1, 2003. 
(b) Definitions. — The definitions in section 42 of the Code and the following 
definitions apply in this Article: 
(1) Housing Finance Agency. — The North Carolina Housing Finance 
Agency established in G.S. 122A-4. 
(2) Pass-through entity. — Defined in G.S. 105-228.90. (2002-87, s. 1; 
2003-416, s. 3.) 


Article Has a Delayed Repeal Date. — Effect of Amendments. — Session Laws 
For repeal of this Article, see G.S. 105-129.45. 2003-416, s. 3, effective August 14, 2008, re- 
Session Laws 2002-87, s. 10, made this Arti- wrote the section. 
cle effective August 22, 2002. 


§ 105-129.41. (See note for repeal) Credit for low-income 
housing awarded a federal credit allocation 
before January 1, 20083. 


(a) Credit. — A taxpayer that is allowed for the taxable year a federal 
income tax credit for low-income housing under section 42 of the Code with 
respect to a qualified North Carolina low-income building, is allowed a credit 
under this Article equal to a percentage of the total federal credit allowed with 
respect to that building. For the purposes of this section, the total federal credit 
allowed is the total allowed during the 10-year federal credit period plus the 
disallowed first-year credit allowed in the 11th year. For the purposes of this 
section, the total federal credit is calculated based on qualified basis as of the 
end of the first year of the credit period and is not recalculated to reflect 
subsequent increases in qualified basis. For buildings that meet condition 
(c)(1) or (c)\(1a) of this section, the credit percentage is seventy-five percent 
(75%). For other buildings, the credit percentage is twenty-five percent (25%). 

(al) Tax Election. — The credit allowed in this section is allowed against the 
franchise tax levied in Article 3 of this Chapter, the income taxes levied in 
Article 4 of this Chapter, or the gross premiums tax levied in Article 8B of this 
Chapter. The taxpayer must elect the tax against which the credit will be 
claimed when filing the return on which the first installment of the credit is 
claimed. This election is binding. Any carryforwards of the credit must be 
claimed against the same tax. 

(a2) Cap. — The credit allowed in this section may not exceed fifty percent 
(50%) of the tax against which it is claimed for the taxable year, reduced by the 
sum of all other credits made by or on behalf of the taxpayer. This limitation 
applies to the cumulative amount of credit, including carryforwards, claimed 
by the taxpayer under this section against each tax for the taxable year. Any 
unused portion of the credit may be carried forward for the succeeding five 
years. 

(b) Timing. — The credit must be taken in equal installments over the five 
years beginning in the first taxable year in which the federal credit is claimed 
for that building. During the first taxable year in which the credit allowed 
under this section may be taken with respect to a building, the amount of the 
installment must be multiplied by the applicable fraction under section 
42(f)(2)(A) of the Code. Any reduction in the amount of the first installment as 
a result of this multiplication is carried forward and may be taken in the first 
taxable year after the fifth installment is allowed under this section. 

(b1) Allocation. — Notwithstanding the provisions of G.S. 105-131.8 and 
G.S. 105-269.15, a pass-through entity that qualifies for the credit provided in 
this section may allocate the credit among any of its owners in its discretion as 
long as an owner’s adjusted basis in the pass-through entity, as determined 
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under the Code at the end of the taxable year in which the federal credit is first 
claimed, is at least forty percent (40%) of the amount of credit allocated to that 
owner. Owners to whom a credit is allocated are allowed the credit as if they 
had qualified for the credit directly. A pass-through entity and its owners must 
include with their tax returns for every taxable year in which an allocated 
credit is claimed a statement of the allocation made by the pass-through entity 
and the allocation that would have been required under G.S. 105-131.8 or G.S. 
105-269.15. 

(c) Qualifying Buildings. — As used in this section the term “qualified North 
Carolina low-income building” means a qualified low-income building that was 
allocated a federal credit under section 42(h)(1) of the Code, was not allowed a 
federal credit under section 42(h)(4) of the Code, and meets any of the following 
conditions: 

(1) It is located in an area that, at the time the federal credit is allocated 
to the building, is a tier one or two enterprise area, as defined in G.S. 
105-129.3. 

(1a) (Expires January 1, 2005) It is located in a county that, at the time 
the federal credit is allocated to the building, has been designated as 
having sustained severe or moderate damage from a hurricane or a 
hurricane-related disaster, according to the Federal Emergency Man- 
agement Agency impact map, revised on September 25, 1999. Those 
counties are Bertie, Beaufort, Bladen, Brunswick, Carteret, Colum- 
bus, Craven, Dare, Duplin, Edgecombe, Greene, Halifax, Hertford, 
Jones, Lenoir, Martin, Nash, New Hanover, Northampton, Onslow, 
Pasquotank, Pender, Pitt, Washington, Wayne, and Wilson Counties. 

(2) It is located in an area that, at the time the federal credit is allocated 
to the building, is a tier three or four enterprise area, and forty 
percent (40%) of its residential units are both rent-restricted and 
occupied by individuals whose income is fifty percent (50%) or less of 
area median gross income as defined in the Code. 

(3) It is located in an area that, at the time the federal credit is allocated 
to the building, is a tier five enterprise area, and forty percent (40%) 
of its residential units are both rent-restricted and occupied by 
‘ndividuals whose income is thirty-five percent (35%) or less of area 
median gross income as defined in the Code. 

(d) Expiration. — If, in one of the five years in which an installment of the 
credit under this section accrues, the taxpayer 1s no longer eligible for the 
corresponding federal credit with respect to the same qualified North Carolina 
low-income building, then the credit under this section expires and the 
taxpayer may not take any remaining installment of the credit. If, in one of the 
five years in which an installment of the credit under this section accrues, the 
building no longer qualifies as a low-income building under subdivision (2) or 
(3) of subsection (c) of this section because less than forty percent (40%) of its 
residential units are both rent-restricted and occupied by individuals who 
meet the income requirements, then the credit under this section expires and 
the taxpayer may not take any remaining installments of the credit. The 
taxpayer may, however, take the portion of an installment that accrued in a 
previous year and was carried forward to the extent permitted under G.S. 
105-129.17. 

(e) Forfeiture for Disposition. — If the taxpayer is required under section 
42(j) of the Code to recapture all or part of a federal credit under that section 
with respect to a qualified North Carolina low-income building, the taxpayer 
must report the recapture event to the Secretary and to the Housing Finance 
Agency. The taxpayer forfeits the corresponding part of the credit allowed 
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under this section with respect to that qualified North Carolina low-income 
building. If the credit was allocated among the owners of a pass-through entity, 
the forfeiture applies to the owners in the same proportion that the credit was 
allocated. This subsection does not apply when the recapture of part or all of 
the federal credit is the result of an event that occurs after the credit period 
described in subsection (b) of this section. 

(f) Forfeiture for Change in Ownership. — If an owner of a pass-through 
entity that has qualified for the credit allowed under this section disposes of all 
or a portion of the owner’s interest in the pass-through entity within five years 
from the date the federal credit is first claimed and the owner’s interest in the 
pass-through entity is reduced to less than two-thirds of the owner’s interest in 
the pass-through entity at the time the federal credit is first claimed, the owner 
must report the change to the Secretary and to the Housing Finance Agency. 
The owner forfeits a portion of the credit. The amount forfeited is determined 
by multiplying the amount of credit by the percentage reduction in ownership 
and then multiplying that product by the forfeiture percentage. The forfeiture 
percentage equals the recapture percentage found in the table in section 
50(a)(1)(B) of the Code. The remaining allowable credit is allocated equally 
among the five years in which the credit is claimed. Forfeiture as provided in 
this subsection is not required if the change in ownership is the result of any 
of the following: 

(1) The death of the owner. 

(2) A merger, consolidation, or similar transaction requiring approval by 
the shareholders, partners, or members of the taxpayer under appli- 
cable State law, to the extent the taxpayer does not receive cash or 
tangible property in the merger, consolidation, or other similar 
transaction. 

(g) Liability From Forfeiture. — A taxpayer or an owner of a pass-through 
entity that forfeits a credit under this section is liable for all past taxes avoided 
as a result of the credit plus interest at the rate established under G.S. 
105-241.10), computed from the date the taxes would have been due if the 
credit had not been allowed. The past taxes and interest are due 30 days after 
the date the credit is forfeited. A taxpayer or owner of a pass-through entity 
that fails to pay the taxes and interest by the due date is subject to the 
penalties provided in G.S. 105-236. (1999-360, s. 11; 2000-56, s. 7; 2000-140, s. 
88; 2001-431, s. 2; 2002-87, s. 2; 2003-416, s. 1.) 


Cross References. — For delayed repeal of 
Article 3E, see G.S. 105-129.45. 

Editor’s Note. — Session Laws 1999-360, s. 
33, as amended by Session Laws 2000-140, s. 
88, made this section effective for taxable years 
beginning on or after January 1, 2000, and 
applicable to buildings to which federal credits 
are allocated on or after January 1, 2000. 

The number of this section was assigned by 
the Revisor of Statutes, the number in Session 
Laws 1999-360, s. 11 having been G.S. 105- 
129.16A. 

Session Laws 1999-360, s. 21 provides that 
this act does not affect the rights or liabilities of 
the State, a taxpayer, or another person arising 
under a statute amended or repealed by this act 
before the effective date of its amendment or 
repeal; nor does it affect the right to any refund 
or credit of a tax that accrued under the 


amended or repealed statute before the effec- 
tive date of its amendment or repeal. 

Session Laws 2000-56, s. 10(f), as amended 
by Session Laws 2002-126, s. 30H, makes the 
amendment to subsection (d) by s. 7 of the act 
effective for taxable years beginning on or after 
January 1, 2000, and makes the amendment to 
subsection (a) and the addition of subdivision 
(c)(1a) effective for taxable years beginning on 
or after January 1, 2001, and applicable to 
buildings to which federal credits are allocated 
on or after January 1, 2000. Session Laws 
2000-56, s. 10(f) had provided for the expiration 
of the amendment to subsection (a) by that act, 
and for the expiration of subdivision (c)(1a) on 
January 1, 2005. However, Session Laws 2002- 
87, s. 2 apparently superseded the sunset date 
as to subsection (a) by striking through the 
statutory language of the second version, but in 
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subdivision (c)(1a) simply deleted the editori- 
ally inserted parenthetical reflecting the sunset 
date. At the direction of the Revisor of Statutes, 
subdivision (c)(1la) is set out as above. 

Session Laws 2002-87, s. 1, which enacted 
Article 3E, G.S. 105-129.40 et seq., originally 
designated this section as “Reserved.” 

Effect of Amendments. — Session Laws 
2000-56, s. 7, effective for taxable years begin- 
ning on or after January 1, 2001, and applica- 
ble to buildings to which federal credits are 
allocated on or after January 1, 2000, in the last 
sentence of subsection (a), inserted “or (c)(1a)” 
following “condition (c)(1)”; and added subdivi- 
sion (c)(1a). 
ie 

Session Laws 2002-87, s. 2, as amended by 
Session Laws 2003-416, s. 1, effective August 
22, 2002, and applicable to credits for buildings 
for which a federal tax credit is first claimed for 
a taxable year beginning on or after January ib 
2002, recodified former G.S. 105-129.16B as 
this section and in the section, added “awarded 
a federal credit allocation before January 1, 


§ 105-129.42. (See note for repeal) 


ART. 3E. HISTORIC REHABILITATION 


§105-129.42 


2003” in the catchline; deleted the version of 
subsection (a) that would have gone into effect 
on January 1, 2005; added subsections (al) and 
(a2); at the end of the first sentence of subsec- 
tion (b1), substituted “an owner’s adjusted ba- 
sis in the pass-through entity ... credit allo- 
cated to that owner” for “the amount of credit 
allocated to an owner does not exceed the 
owner’s adjusted basis in the pass-through en- 
tity, as determined under the Code, at the end 
of the taxable year in which the federal credit is 
first claimed”; substituted “Qualifying Build- 
ings — As” for “Definitions — The definitions in 
section 42 of the Code apply to this section. In 
addition, as” at the beginning of subsection (c); 
deleted “(Expires January 1, 2005)” at the be- 
ginning of subdivision (c)(1a); in subsection (e), 
inserted “must report the recapture event to 
the Secretary and to the Housing Finance 
Agency. The taxpayer” and inserted the last 
sentence; and in subsection (f), inserted “must 
report the change to the Secretary and to the 
Housing Finance Agency. The owner.” See edi- 
tor’s note. 


Credit for low-income 


housing awarded a federal credit allocation on 
or after January 1, 2003. 


(a) Definitions. — The following defi 
(1) Qualified Allocation Plan. — 


federal low-income 


° 


approved by the Governor aft 


the North Carolina Register. 
(2) Qualified North Carolina 


nitions apply in this section: 

The plan governing the allocation of 
housing tax credits for a particular year, as 
er a public hearing and publication in 


low-income housing development. — A 


qualified low-income project or building that is allocated a federal tax 
credit under section 42(h)(1) of the Code and is described in subsection 


(c) of this section. 


(3) Qualified residential unit. — A housing unit that meets the require- 
ments of section 42 of the Code. 

(b) Credit. — A taxpayer who is allocated a federal low-income housing tax 
credit under section 42 of the Code to construct or substantially rehabilitate a 
qualified North Carolina low-income housing development is allowed a credit 
equal to a percentage of the development’s qualified basis, as determined 
pursuant to section 42 of the Code. For the purpose of this section, qualified 
basis is calculated based on the information contained in the carryover 
allocation and is not recalculated to reflect subsequent increases or decreases. 


No credit is allowed for a development 


that uses tax-exempt bond financing. 


(c) Developments and Amounts. — The following table sets out the housing 
developments that are qualified North Carolina low-income housing develop- 
ments and are allowed a credit under this section. The table also sets out the 
percentage of the development’s qualified basis for which a credit is allowed. 
The designation of a county or city as Low Income, Moderate Income, or High 
Income and determinations of affordability are made by the Housing Finance 
Agency in accordance with the Qualified Allocation Plan in effect as of the time 
the federal credit is allocated. A change in the income designation of a county 
or city after a federal credit is allocated does not affect the percentage of the 
developer’s qualified basis for which a credit is allowed. The affordability 
requirements set out in the chart apply for the duration of the federal tax 
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credit compliance period. If in any year a taxpayer fails to meet these 
affordability requirements, the credit is forfeited under subsection (h) of this 
section. 


Percentage of 
Basis for 


Type of Development Wien Gronit 
is Allowed 

Forty percent (40%) of the qualified residential units 
are affordable to households whose income is fifty Thirty percent 
percent (50%) or less of area median income and the (30%) 
units are in a Low-Income county or city. 
Fifty percent (50%) of the qualified residential units 
are affordable to households whose income is fifty Twenty percent 
percent (50%) or less of the area median income and (20%) 
the units are in a Moderate-Income county or city. 
Fifty percent (50%) of the qualified residential units 
are affordable to households whose income is forty Ten percent 
percent (40%) or less of the area median income and (10%) 


the units are in a High-Income county or city. 
Twenty-five percent (25%) of the qualified residential 
units are affordable to households whose income is 


thirty percent (30%) or less of the area median in- Ten percent 


come and the units are in a High-Income county or (10%) 
city. 
(d) Election. — When a taxpayer to whom a federal low-income housing 


credit is allocated submits to the Housing Finance Agency a request to receive 
a carryover allocation for that credit, the taxpayer must elect a method for 
receiving the tax credit allowed by this section. A taxpayer may elect to receive 
the credit in the form of either a direct tax refund or a loan generated by 
transferring the credit to the Housing Finance Agency. Neither a direct tax 
refund nor a loan received as the result of the transfer of the credit is 
considered taxable income under this Chapter. 

Under the direct tax refund method, a taxpayer elects to apply the credit 
allowed by this section to the taxpayer’s liability under Article 4 of this 
Chapter. If the credit allowed by this section exceeds the amount of tax 
imposed by Article 4 for the taxable year, reduced by the sum of all other 
credits allowable, the Secretary must refund the excess. In computing the 
amount of tax against which multiple credits are allowed, nonrefundable 
credits are subtracted before this credit. The provisions that apply to an 
overpayment of tax apply to the refundable excess of a credit allowed under 
this section. 

Under the loan method, a taxpayer elects to transfer the credit allowed by 
this section to the Housing Finance Agency and receive a loan from that 
Agency for the amount of the credit. The terms of the loan are specified by the 
Housing Finance Agency in accordance with the Qualified Allocation Plan. 

(e) Exception When No Carryover. — If a taxpayer does not submit to the 
Housing Finance Agency a request to receive a carryover allocation, the 
taxpayer must elect the method for receiving the credit allowed by this section 
when the taxpayer submits to the Agency federal Form 8609. A taxpayer to 
whom this subsection applies claims the credit for the taxable year in which 
the taxpayer submits federal Form 8609. 

(f) Pass-Through Entity. — Notwithstanding the provisions of G.S. 105- 
131.8 and G.S. 105-269.15, a pass-through entity that qualifies for the credit 
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iuiab’ Meteo) bei or sete 
provided in this Article does not distribute the credit among any of its owners. 
The pass-through entity is considered the taxpayer for purposes of claiming 
the credit allowed by this Article. If a return filed by a pass-through entity 
‘ndicates that the entity is paying tax on behalf of the owners of the entity, the 
credit allowed under this Article does not affect the entity’s payment of tax on 
behalf of its owners. 

(g) Return and Payment. — A taxpayer may claim the credit allowed by this 
section on a return filed for the taxable year in which the taxpayer receives a 
carryover allocation of a federal low-income housing credit. The return must 
state the name and location of the qualified low-income housing development 
for which the credit is claimed. 

If a taxpayer chooses the loan method for receiving the credit allowed under 
this section, the Secretary must transfer to the Housing Finance Agency the 
amount of credit allowed the taxpayer. The Agency must loan the taxpayer the 
amount of the credit on terms consistent with the Qualified Allocation Plan. 
The Housing Finance Agency is not required to make a loan to a qualified 
North Carolina low-income housing development until the Secretary transfers 
the credit amount to the Agency. 

If the taxpayer chooses the direct tax refund method for receiving the credit 
allowed under this section, the Secretary must transfer to the Housing Finance 
Agency the refundable excess of the credit allowed the taxpayer. The Agency 
holds the refund due the taxpayer in escrow, with no interest accruing to the 
taxpayer during the escrow period. The Agency must release the refund to the 
taxpayer upon the occurrence of the earlier of the following: 

(1) The Agency determines that the taxpayer has complied with the 
Qualified Allocation Plan and has completed at least fifty percent 
(50%) of the activities included in the development’s qualified basis. 

(2) Within 30 days after the date the development is placed in service. 

(h) Forfeiture. — A taxpayer that receives a credit under this section must 
immediately report any recapture event under section 42 of the Code to the 
Housing Finance Agency. If the taxpayer or any of its owners are required 
under section 42(j) of the Code to recapture all or part of a federal credit with 
respect to a qualified North Carolina low-income development, the taxpayer 
forfeits the corresponding part of the credit allowed under this section. This 
requirement does not apply in the following circumstances: 

(1) When the recapture of part or all of the federal credit is the result of 
an event that occurs in the sixth or a subsequent calendar year after 
the calendar year in which the development was awarded a federal 
credit allocation. 

(2) The taxpayer elected to transfer the credit allowed by this section to 
the Housing Finance Agency. 

(i) Liability From Forfeiture. — A taxpayer that forfeits all or part of the 
credit allowed under this section is liable for all past taxes avoided and any 
refund claimed as a result of the credit plus interest at the rate established 
under G.S. 105-241.1G). The interest is computed from the date the Secretary 
transferred the credit amount to the Housing Finance Agency. The past taxes, 
refund, and interest are due 30 days after the date the credit is forfeited. A 
taxpayer that fails to pay the taxes, refund, and interest by the due date is 
subject to the penalties provided in G.S. 105-236. (2002-87, s. 1; 2003-416, ss. 
6-8: 2004-110, s. 4.2.) 


Cross References. — For delayed repeal of 8.1, provides: “This act does not affect the 
Article 3E, see G.S. 105-129.45. rights or liabilities of the State, a taxpayer, or 
Editor’s Note. — Session Laws 2004-110, s. another person arising under a_ statute 
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amended or repealed by this act before the 
effective date of its amendment or repeal; nor 
does this act affect the right to any refund or 
credit of a tax that accrued under the amended 
or repealed statute before the effective date of 
its amendment or repeal.” 

Effect of Amendments. — Session Laws 
2003-416, ss. 6, 7, and 8, effective August 14, 
2003, in subdivision (a)(3), made minor stylistic 
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§105-129.44 


changes; in subdivision (g)(2), inserted “date 
the” following “after the,” and deleted “date” 
following “service”; in the second sentence of 
subsection (i), deleted “rate” following “inter- 
est.” 

Session Laws 2004-110, s. 4.2, effective July 
17, 2004, substituted “qualified” for “eligible” 
throughout subsections (b) and (c) and once in 
subdivision (g)(1). 


§ 105-129.43. (See note for repeal) Substantiation. 


A taxpayer allowed a credit under this Article must maintain and make 
available for inspection any information or records required by the Secretary of 
Revenue or the Housing Finance Agency. The burden of proving eligibility for 
a credit and the amount of the credit rests upon the taxpayer. (2002-87, s. 1.) 


Cross References. — For delayed repeal of 
Article 3E, see G.S. 105-129.45. 


§ 105-129.44. (Effective until January 1, 2007) (See note for 
repeal) Report. 


The Department of Revenue must report to the Revenue Laws Study 
Committee and the Fiscal Research Division of the General Assembly by May 
1 of each year the following information for the 12-month period ending the 
preceding April 1: 

(1) The number of taxpayers that claimed the credit allowed in this 
Article. 

(2) The location of each qualified North Carolina low-income building or 
housing development for which a credit was claimed. 

(3) The total cost to the General Fund of the credits claimed. (2002-87, s. 
ie) 


Section Set Out Twice. — The section Cross References. — For delayed repeal of 
above is effective until January 1, 2007. For the Article 3E, see G.S. 105-129.45. 
section as in effect January 1, 2007, see the 
following section, also numbered G.S. 105- 
129.44. 


§ 105-129.44. (Effective January 1, 2007) (See note for re- 
peal.) Report. 


The Department of Revenue must publish by May 1 of each year the 
following information for the 12-month period ending the preceding December 
ol: 

(1) The number of taxpayers that took the credit allowed in this Article. 

(2) The location of each qualified North Carolina low-income building or 
housing development for which a credit was taken. 

(3) The total cost to the General Fund of the credits taken. (2005-429, s. 
2.6.) 


Section Set Out Twice. — The section Cross References. — For delayed repeal of 
above is effective January 1, 2007. For the Article 3E, see G.S. 105-129.45. 
section as in effect until January 1, 2007, see Editor’s Note. — Session Laws 2005-429, s. 
the preceding section, also numbered G.S. 105- 3, provides: “The Economic Development Over- 
129.44. sight Committee shall study the issue of public 
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disclosure as it relates to economic develop- 
ment efforts. Specifically, the Committee shall 
study ways of providing the public information 
about the employment levels, and any changes 
in employment levels, of businesses that re- 
ceive economic development incentives from 
the State or local governments. The Committee 
may make an interim report on this study, 
including any recommendations for legislative 


§ 105-129.45. Sunset. 


ART. 3F. RESEARCH AND DEVELOPMENT 


§105-129.50 


proposals, to the 2006 Regular Session of the 
9005 General Assembly and shall make a final 
report on this study to the 2007 General Assem- 
bly.” 

Effect of Amendments. — Session Laws 
2005-429, s. 2.6, effective January 1, 2007, 
rewrote the introductory language and made 
minor stylistic changes throughout. 


This Article is repealed effective January 1, 2010. The repeal applies to 
developments to which federal credits are allocated on or after January 1, 


9010. (2002-87, s. 1; 2004-110, s. 4.1.) 


Editor’s Note. — Session Laws 2004-110, s. 
8.1, provides: “This act does not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a statute 
amended or repealed by this act before the 
effective date of its amendment or repeal; nor 
does this act affect the right to any refund or 


credit of a tax that accrued under the amended 
or repealed statute before the effective date of 
its amendment or repeal.” 

Effect of Amendments. — Session Laws 
2004-110, s. 4.1, effective July 17, 2004, substi- 
tuted “2010” for “2006” twice. 


§§ 105-129.46 through 105-129.49: Reserved for future codification 


purposes. 


ARTICLE 3F. 


Research and Development. 


(See note for effective date and repeal of Article) 


§ 105-129.50. (See note for effective date and repeal) Def- 


initions. 


The definitions in section 41 of the Code apply in this Article. In addition, the 
following definitions apply in this Article: 


(1) through (3): Reserved. 


(4) North Carolina university research expenses. — Any amount the 


taxpayer paid or incurred to a research 


university for qualified 


research performed in this State or basic research performed in this 


State. 
(5) Period of measurement. 


__ Defined in the Small Business Size 


Regulations of the federal Small Business Administration. 


(6) Qualified 


expenses, other than North Carolina univers! 


North Carolina research expenses. 


— Qualified research 
ty research expenses, for 


research performed in this State. 


(7) Receipts. 


— Defined in the Sma 


Il Business Size Regulations of the 


federal Small Business Administration. 
(8) Related person. — Defined in G.S. 105-163.010. 


(9) Research university. — An institut 


on of higher education that meets 


one or both of the following conditions: 


a. It is classified as one of the following 1 
“A Classification of Institutions of Hi 


n the most recent edition of 
gher Education”, the official 


Bi 
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report of The Carnegie Foundation for the Advancement of 

Teaching: 

1. Doctoral/Research Universities, Extensive or Intensive. 

2. Masters Colleges and Universities, I or II. 

3. Baccalaureate Colleges, Liberal Arts or General. 
b. It is a constituent institution of The University of North Carolina. 

(10) Small business. — A business whose annual receipts, combined with 

the annual receipts of all related persons, for the applicable period of 
measurement did not exceed one million dollars ($1,000,000). (2004- 
124,.s. 32D.2.) 


“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 


Article has a Delayed Repeal Date. — For 
repeal of this Article, see G.S. 105-129.51(b). 

Session Laws 2004-124, s. 32D.5, made this 
Article effective for business activities occur- 
ring on or after May 1, 2005. 


Session Laws 2004-124, s. 1.2, provides: 


§ 105-129.51. (See notes) Administration; sunset. 


(a) A taxpayer is eligible for the credit allowed in this Article if it satisfies 
the requirements of G.S. 105-129.4(b), (b2), (b3), and (b4) relating to wage 
standard, health insurance, environmental impact, and safety and health 
programs, respectively. 

(b) This Article is repealed for taxable years beginning on or after J anuary 
1, 2009. 

(c) (Repealed for taxable years beginning on or after January 1, 
2006) The credit allowed in this Article and the credits allowed in G:S. 
105-129.10 are exclusive. A taxpayer may elect to take only one of the three 
credits with respect to its research activities in a taxable year. It may elect a 
different credit for different expenses in a subsequent taxable year. (2004-124, 
Soon emo Wet) 


Article has a Delayed Repeal Date — For 
repeal of this Article, see G.S. 105-129.51(b). 

Session Laws 2004-124, s. 32D.5, made this 
Article effective for business activities occur- 
ring on or after May 1, 2005. 


Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2004-124, s. 32D.4, effective for taxable years 
beginning on or after January 1, 2006, repealed 


Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 


subsection (c). 


§ 105-129.52. (See notes) Tax election; cap. 


(a) Tax Election. — The credit allowed in this Article is allowed against the 
franchise tax levied in Article 3 of this Chapter or the income taxes levied in 
Article 4 of this Chapter. The taxpayer must elect the tax against which a 
credit will be claimed when filing the return on which the credit is first 
claimed. This election is binding. Any carryforwards of a credit must be 
claimed against the same tax. 

(b) Cap. — Acredit allowed in this Article may not exceed fifty percent (50%) 
of the amount of tax against which it is claimed for the taxable year, reduced 
by the sum of all other credits allowed against that tax, except tax payments 
made by or on behalf of the taxpayer. This limitation applies to the cumulative 
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aaa Ear 
amount of credit, including carryforwards, claimed by the taxpayer under this 
Article against each tax for the taxable year. Any unused portion of a credit 
allowed in this Article may be carried forward for the succeeding 195 years. 


(20042124 s. 32D.2.) 


Cross References. — For delayed repeal of 
Article 3F, see G.S. 105-129.51(b). 

Editor’s Note. — Session Laws 2004-124, s. 
32D.5, made this Article effective for business 
activities occurring on or after May 1, 2005. 

Session Laws 2004-124, s. 1.2, provides: 


“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 


§ 105-129.53. (See notes) Substantiation. 


To claim a credit allowed by this Article, the taxpayer must provide any 
information required by the Secretary. Every taxpayer claiming a credit under 
this Article must maintain and make available for inspection by the Secretary 


any records the Secretary considers 


necessary to determine and verify the 


amount of the credit to which the taxpayer is entitled. The burden of proving 


eligibility for a credit and the amount 0 
no credit may be allowed to a taxpayer 


f the credit rests upon the taxpayer, and 
that fails to maintain adequate records 


or to make them available for inspection. (2004-124, s. SVADI ) 


Cross References. — For delayed repeal of 
Article 3F, see G.S. 105-129.51(b). 

Editor’s Note. — Session Laws 2004-124, s. 
32D.5, made this Article effective for business 
activities occurring on or after May 1, 2005. 

Session Laws 2004-124, s. 1.2, provides: 


“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 


§ 105-129.54. (Effective until January 1, 2007) (See notes) 


Reports. 


The Department of Revenue must report to the Revenue Laws Study 
Committee and to the Fiscal Research Division of the General Assembly by 
May 1 of each year the following information for the 12-month period ending 


the preceding December 31: 


(1) The number of taxpayers that claimed a credit allowed in this Article, 
itemized by the categories of small business, low-tier, other, and 


university research. 


(2) The amount of each credit claimed in each category. 
(3) The total cost to the General Fund of the credits claimed. (2004-124, s. 


321) 2.) 


Section Set Out Twice. — The section 
above is effective until January 1, 2007. For the 
section as amended January 1, 2007, see the 
following section, also numbered G.S. 105- 
129.54. 

Cross References. — For delayed repeal of 
Article 3F, see G.S. 105-129.51(b). 

Editor’s Note. — Session Laws 2004-124, s. 


32D.5, made this Article effective for business 
activities occurring on or after May 1, 2005. 

Session Laws 2004-124, s. 1.2; provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 
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§ 105-129.54. (Effective January 1, 2007) (See notes) Re- 


ports. 


The Department of Revenue must publish by May 1 of each year the 
following information itemized by taxpayer for the 12-month period ending the 


preceding December 31: 


(1) The number of taxpayers that took a credit allowed in this Article, 
itemized by the categories of small business, low-tier, other, and 


university research. 


(2) The amount of each credit taken in each category. 
(3) The total cost to the General Fund of the credits taken. (2005-429, s. 


Dale) 


Section Set Out Twice. — The section 
above is effective January 1, 2007. For the 
section as in effect until January 1, 2007, see 
the preceding section, also numbered G.S. 105- 
129754, 

Cross References. — For delayed repeal of 
Article 3F, see G.S. 105-129.51(b). 

Editor’s Note. — Session Laws 2005-429, s. 
3, provides: “The Economic Development Over- 
sight Committee shall study the issue of public 
disclosure as it relates to economic develop- 
ment efforts. Specifically, the Committee shall 
study ways of providing the public information 
about the employment levels, and any changes 
in employment levels, of businesses that re- 
ceive economic development incentives from 


the State or local governments. The Committee 
may make an interim report on this study, 
including any recommendations for legislative 
proposals, to the 2006 Regular Session of the 
2005 General Assembly and shall make a final 
report on this study to the 2007 General Assem- 
bly.” 

Effect of Amendments. — Session Laws 
2005-429, s. 2.6, effective January 1, 2007, in 
the introductory language, substituted “pub- 
lish” for “report to the Revenue Laws Study 
Committee and the Fiscal Research Division of 
the General Assembly” and “December 31” for 
“April 1”; substituted “took” for “claimed” in 
subdivision (1); and substituted “taken” for 
“claimed” in subdivisions (2) and (3). 


§ 105-129.55. (See notes) Credit for North Carolina re- 
search and development. 


(a) Qualified North Carolina Research Expenses. — A taxpayer that has 
qualified North Carolina research expenses for the taxable year is allowed a 
credit equal to a percentage of the expenses, determined as provided in this 
subsection. Only one credit is allowed under this subsection with respect to the 
same expenses. If more than one subdivision of this subsection applies to the 
same expenses, then the credit is equal to the higher percentage, not both 
percentages combined. If part of the taxpayer’s qualified North Carolina 
research expenses qualifies under subdivision (2) of this subsection and the 
remainder qualifies under subdivision (3) of this subsection, the applicable 
percentages apply separately to each part of the expenses. 

(1) Small business. — If the taxpayer was a small business as of the last 
day of the taxable year, the applicable percentage is three percent 
(3%). 

(2) Low-tier research. — For expenses with respect to research performed 
in an enterprise tier one, two, or three area, the applicable percentage 
is three percent (3%). 

(3) Other research. — For expenses not covered under subdivision (1) or 
(2) of this subsection, the percentages provided in the table below 
apply to the taxpayer’s qualified North Carolina research expenses 
during the taxable year at the following levels: 


Expenses Over Up To Rate 
=()3 $50 million 1% 
$50 million $200 million 2% 
$200 million = 3% 
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Article 3F has a delayed repeal date. See notes. 


Oler Se ORs eye ee ON ee ee eee eee 
(b) North Carolina University Research Expenses. — A taxpayer that has 

North Carolina university research expenses for the taxable year is allowed a 

credit equal to fifteen percent (15%) of the expenses. Q004194) sx32Di2)) 


Cross References. — For delayed repeal of “This act shall be known as ‘The Current Op- 
Article 3F, see G.S. 105-129.51(b). erations and Capital Improvements Appropria- 

Editor’s Note. — Session Laws 2004-124, s. tions Act of 2004” 
32D.5, made this Article effective for business Session Laws 2004-124, s. 33.5, contains a 
activities occurring on or after May 1, 2005. severability clause. 

Session Laws 2004-124, s. 1.2, provides: 


§§ 105-129.56 through 105-129.59: Reserved for future codification 


purposes. 


ARTICLE 3G. 


Tax Incentives for Major Computer Manufacturing Facilities. 
(See G.S. 105-129.66 for repeal of the Article.) 


§ 105-129.60. Legislative findings. 


The General Assembly finds that: 

(1) It is the policy of the State to stimulate economic activity and to create 
and maintain sustainable jobs for the citizens of the State in strate- 
gically important industries. 

(2) Both short-term and long-term economic trends at the regional, State, 
national, and international levels have made the successful imple- 
mentation of the State’s economic development policies and programs 
both more critical and more challenging; in particular, national trade 
policies and the resulting impact on domestic competitiveness have 
made the retention of manufacturing jobs more difficult at a time of 
transition in the national, State, and regional economies. 

(3) Manufacturing employment in the State has been disproportionately 
affected by trade policies and global economic trends, resulting in the 
loss of jobs by many in the State’s capable industrial workforce. 

(4) Computer manufacturing and distribution has been an important 
industry for the State and has prospered in this State due to our 
strong and productive worktforce, focused worker training programs, 
research capabilities, tradition of innovation, and concentration of 
companies. 

(5) The computer manufacturing and distribution industry will remain a 
vital part of the world’s, nation’s, and State’s future economy as 
society becomes more dependent on advanced computer technology. 

(6) It is the intent of the State to encourage the sustainability of this 
industry cluster in this State and to encourage the maintenance and 
erowth of computer manufacturing and distribution employment in 
the State through tax policies, investments in training capacity, and 
other policies and programs. 

(7) The State must be an innovative leader in creating policies and 
programs that encourage the maintenance of manufacturing jobs in 
this country and State and in the development of efforts to support 
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manufacturers during the transitional period as they adapt to rapidly 
changing global conditions. (2004-204, Ist Ex. Sess., s. 1.) 


Editor’s Note. — Session Laws 2004-204, s. and for taxable years beginning on or after 
5, made this Article effective for business activ- January 1, 2005. 
ities occurring on or after November 1, 2004, 


§ 105-129.61. Definitions. 


The following definitions apply in this Article: 

(1) Computer manufacturing. — Defined in G.S. 105-164.14. 

(2) Facility. — A single building or structure or a group of buildings or 
structures that are located on a single parcel of land or on contiguous 
parcels of land under common ownership and any other related real 
property contained on the parcel or parcels. 

(3) Full-time job. — A permanent position that requires at least 1,600 
hours of work per year and is intended to be held by one employee 
during the entire year. 

(4) Increased employment level. — The total number of new full-time jobs 
and new permanent part-time jobs converted into full-time equiva- 
lences created by the taxpayer at the facility with respect to which the 
credit is claimed, either directly or indirectly through a related entity 
or strategic partner, as of December 31 as compared to the employ- 
ment level of the taxpayer as of December 31 in the year in which the 
taxpayer begins construction of the facility with respect to which the 
credit is claimed or as of the date the Secretary makes the written 
determination required under G.S. 105-129.62, whichever is earlier. 
Jobs transferred from one area in the State to another area in the 
State are not considered new jobs for the purposes of this Article and 
may not be included in the increased employment level. 

(5) Related entity. — An entity for which the taxpayer possesses directly 
or indirectly at least eighty percent (80%) of the control and value. 

(6) Strategic partner. — A business that is engaged in activities at the 
facility that directly contribute to the manufacture and distribution of 
computers and computer peripherals and with whom the taxpayer 
has contracted to provide those activities at the facility in direct 
support of its manufacturing and distribution activities. 

(7) Successor in business. — A corporation that through amalgamation, 
merger, acquisition, consolidation, or other legal succession becomes 
invested with the rights and assumes the burdens of the predecessor 
corporation and continues the computer manufacturing and distribu- 
tion business. 

(8) Unit output. — The total number of computers and computer periph- 
erals produced, assembled, or manufactured at the facility during the 
taxable year. (2004-204, 1st Ex. Sess., s. 1.) 


§ 105-129.62. Eligibility. 


(a) Determination by Secretary of Commerce. — A taxpayer is eligible for 
the credit allowed under this Article with respect to a facility in this State only 
if the Secretary of Commerce makes a written determination that the taxpayer 
has or is expected to have an increased employment level at the facility of at 
least 1,200 within five years after the time that the facility is first used as a 
computer manufacturing and distribution facility and that the taxpayer, either 
directly or indirectly through a related entity or strategic partner, has invested 
or 1s expected to invest at least one hundred million dollars ($100,000,000) in 
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private funds to construct a computer manufacturing and distribution facility 
over a five-year period. For the purposes of this Article, costs of construction 
may include costs of acquiring and improving land for the facility, costs for 
renovations or repairs to existing buildings, and costs of equipping or reequip- 
ping the facility. 

(b) Health Insurance. — A taxpayer is eligible for the credit allowed under 
this Article with respect to a facility in this State only if the taxpayer and the 
taxpayer’s related entities and strategic partners whose employees are in- 
cluded in the taxpayer’s increased employment level provide health insurance 
for all of the full-time jobs at the facility with respect to which the credit is 
claimed each year it claims a credit or carryforward of a credit. For the 
purposes of this subsection, an entity provides health insurance if it pays at 
least fifty percent (50%) of the premiums for health care coverage that equals 
or exceeds the minimum provisions of the basic health care plan of coverage 
recommended by the Small Employer Carrier Committee pursuant to G.S. 
58-50-125. 

Each year that a taxpayer claims a credit or carryforward of a credit allowed 
under this Article, the taxpayer must provide with the tax return the 
taxpayer’s certification that the taxpayer and the taxpayer’s related entities 
and strategic partners whose employees are included in the taxpayer’s 
increased employment level continue to provide health insurance for all the 
full-time jobs at the facility with respect to which the credit is claimed. If the 
taxpayer, or a related entity or strategic partner of the taxpayer whose 
employees are included in the increased employment level of the taxpayer, 
ceases to provide health insurance for the jobs during a taxable year, the credit 
sans and the taxpayer may not take any remaining carryforward of the 
credit. 

(c) Environmental Impact. — A taxpayer 1s eligible for the credit allowed 
under this Article with respect to a facility in this State only if as of the last day 
of the taxable year for which a credit or carryforward is claimed the taxpayer 
and the taxpayer’s related entities and strategic partners whose employees are 
included in the taxpayer’s increased employment level have no pending 
administrative, civil, or criminal enforcement actions based on alleged signif- 
icant violations of any program implemented by an agency of the Department 
of Environment and Natural Resources, and have had no final determination 
of responsibility for any significant administrative, civil, or criminal violation 
of any program implemented by an agency of the Department of Environment 
and Natural Resources within the last five years. For the taxpayer’s related 
entities and strategic partners, this subsection applies only to the activities of 
the related entity or strategic partner at the facility with respect to which a 
credit is claimed. A significant violation is a violation or alleged violation that 
does not satisfy any of the conditions of G.5. 143-215.6B(d). Upon request, the 
Secretary of Environment and Natural Resources must notify the Department 
of Revenue of whether a person currently has any of these pending actions or 
has had any of these final determinations within the last five years. 

(d) Safety and Health Programs. — A taxpayer is eligible for the credit 
allowed under this Article with respect to a facility in this State only if as of the 
last day of the taxable year for which a credit or carryforward is claimed the 
taxpayer and the taxpayer’s related entities and strategic partners whose 
employees are included in the taxpayer’s increased employment level have no 
citations under the Occupational Safety and Health Act at the facility with 
respect to which the credit is claimed that have become a final order within the 
past three years for willful serious violations or for failing to abate serious 
violations. For the purposes of this subsection, “serious violation” has the same 
meaning as in G.S. 95-127. Upon request, the Secretary of Labor must notify 
the Department of Revenue of whether a person has had these citations 
become final orders within the past three years. 
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(e) Overdue Tax Debts. — A taxpayer is eligible for the credit allowed under 
this Article with respect to a facility only if as of the last day of the taxable year 
for which a credit or carryforward is claimed the taxpayer and the taxpayer’s 
related entities and strategic partners whose employees are included in the 
taxpayer’s increased employment level have no overdue tax debts that have 
not been satisfied or otherwise resolved. 

(f) Relationship With Related Entities and Strategic Partners. — A taxpayer 
must obtain the written consent of related entities and strategic partners to 
include jobs created by those entities in the taxpayer’s increased employment 
level. If a taxpayer fails to obtain this written consent, the taxpayer may not 
include jobs created by the applicable business in its increased employment 
level. This consent, once granted, is irrevocable. A job may not be included in 
the increased employment level of more than one entity. The taxpayer is 
responsible for providing all information needed to verify eligibility for the 
credit, including information relating to the related entities or strategic 
partners of the taxpayer. (2004-204, Ist Ex. Sess., s. 1; 2005-435, s. 29(a), (b), 
Oe, 


Effect of Amendments. — Session Laws “section” in the introductory language of sub- 
2005-435, ss. 29.(a) through 29.(c), effective sections (c) through (e). 
September 27, 2005, substituted “Article” for 


§ 105-129.63. Determination by the Secretary of Com- 
merce. 


The taxpayer must apply to the Secretary of Commerce for the determina- 
tion required under G.S. 105-129.62. The application must be made under oath 
and must provide any information the Secretary requires in order to make the 
determination. The determination by the Secretary of Commerce is a factual 
determination. The Secretary must make this determination in any case in 
which the taxpayer can demonstrate performance or can provide a credible 
plan for performance. 

If the taxpayer fails to create the required number of new jobs or to make the 
required investment, the information provided by the taxpayer on the appli- 
cation proves to have been false at the time it was given, and the person 
making the application knew or should have known that the information was 
false, the taxpayer forfeits any credits claimed under this Article with respect 
to the facility. A taxpayer that forfeits a credit under this Article is liable for all 
past taxes avoided as a result of the credit plus interest at the rate established 
under G.S. 105-241.10), computed from the date the taxes would have been 
due if the credit had not been allowed. The past taxes and interest are due 30 
days after the date the credit is forfeited; a taxpayer that fails to pay the past 
taxes and interest by the due date is subject to the penalties provided in G.S. 
105-236. (2004-204, Ist Ex. Sess., s. 1; 2005-435, s. 29(d).) 


Effect of Amendments. — Session Laws 2005, substituted “Article” for “section” in the 
2005-435, s. 29(d), effective September 27, second sentence of the second paragraph. 


§ 105-129.64. Credit for major computer manufacturing 
facilities. 


(a) General Credit. — A taxpayer that meets the eligibility requirements of 
G.S. 105-129.62 is eligible for a credit against the taxes imposed by Articles 3 
and 4 of this Chapter. For taxable years beginning with the 2006 taxable year, 
the amount of the credit allowable in a year is determined based on the taxable 
year, the unit output of the facility, the production factor, and the increased 
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employment level at the facility in the current taxable year and previous 
taxable years. 

(b) 2005 Taxable Year. — For taxable years beginning on or after January l, 
2005, but before January 1, 2006, the amount of the credit is equal to ten 
million dollars ($10,000,000) if the taxpayer, either directly or through a 
related entity, has invested at least twenty-five million dollars ($25,000,000) in 
private funds by the end of the taxable year to construct a computer 
manufacturing and distribution facility in this State. 

(c) 2006-2009 Taxable Years. — For taxable years beginning on or after 
January 1, 2006, but before January 1, 2010, the maximum amount of the 
credit is ten million dollars ($10,000,000). The amount of the credit that may 
be claimed is determined by multiplying the employment level adjustment 
factor by the lesser of ten million dollars ($10,000,000) and the product of the 
unit output of the facility and the applicable production factor listed in 
subsection (f) of this section. For the purposes of this subsection, the employ- 
ment level adjustment factor is the lesser of one and the number derived by 
dividing the taxpayer’s increased employment level for the year by the 
applicable target increased employment level provided in the table below: 


Year Target Increased Employment Level 
2006 600 
2007 1,000 
2008 1,100 
2009 1,500 


(d) 2010-2014 Taxable Years. — For taxable years beginning on or after 
January 1, 2010, but before January 1, 2015, the maximum amount of the 
credit is fifteen million dollars ($15,000,000) if the taxpayer has in any year 
attained an increased employment level of 1,500. Otherwise the maximum 
amount of the credit is ten million dollars ($10,000,000). The amount of the 
credit is determined as follows: 

(1) If the taxpayer has ever attained an increased employment level of at 
least 1,500, the amount of the credit that may be claimed is the lesser 
of fifteen million dollars ($15,000,000) and the amount determined by 
multiplying the unit output of the facility by the applicable production 
factor listed in subsection (f) of this section. If the taxpayer's increased 
employment level has decreased by more than forty percent (40%) 
from that of the previous taxable year, the amount of the credit that 
may be claimed must be reduced by multiplying the amount deter- 
mined under this subdivision by a fraction, the numerator of which is 
the taxpayer’s increased employment level for the taxable year and 
the denominator of which is 1,500. 

(2) If the taxpayer has never attained an increased employment level of at 
least 1,500, the amount of the credit that may be claimed is equal to 
the employment level adjustment factor multiplied by the lesser of ten 
million dollars ($10,000,000) and the product of the unit output of the 
facility and the applicable production factor listed in subsection (f) of 
this section. For the purposes of this subdivision, the employment 
level adjustment factor is the lesser of one and the number derived by 
dividing the taxpayer’s increased employment level for the year by 
Poe0d: 

foe 015-2019 Taxable Years. —— For taxable years beginning on or after 
January 1, 2015, but before January 1, 2020, the maximum amount of the 
credit is twenty million dollars ($20,000,000) if the taxpayer has in any year 
attained an increased employment level of 2,500. If the taxpayer has in any 
year attained an increased employment level of at least 1,500, but in no year 
has attained an increased employment level of at least 2,500, the maximum 
amount of the credit is fifteen million dollars ($15,000,000). Otherwise the 
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maximum amount of the credit is ten million dollars ($10,000,000). The 
amount of the credit is determined as follows: 

(1) If the taxpayer has ever attained an increased employment level of at 
least 2,500 and the taxpayer’s increased employment level for the 
current year is at least 1,500, the amount of the credit is the lesser of 
twenty million dollars ($20,000,000) and the amount determined by 
multiplying the unit output of the facility by the applicable production - 
factor listed in subsection (f) of this section. 

(2) If the taxpayer has ever attained an increased employment level of at 
least 1,500 but has never attained an increased employment level of 
at least 2,500, or if the taxpayer has ever attained an increased 
employment level of at least 2,500 and the taxpayer’s current in- 
creased employment level is less than 1,500, the amount of the credit 
that may be claimed is the lesser of fifteen million dollars 
($15,000,000) and the amount determined by multiplying the unit 
output of the facility by the applicable production factor listed in 
subsection (f) of this section. If the taxpayer’s increased employment 
level has decreased by more than forty percent (40%) from that of the 
previous taxable year and (i) the increased employment level of the 
previous year was 1,500 or less or (11) the increased employment level 
of the current year is 900 or less, the amount of the credit that may be 
claimed must be reduced by multiplying the amount determined 
under this subdivision by a fraction, the numerator of which is the 
taxpayer’s increased employment level for the taxable year and the 
denominator of which is 1,500. 

(3) Ifthe taxpayer has never attained an increased employment level of at 
least 1,500, the amount of the credit that may be claimed is equal to 
the employment level adjustment factor multiplied by the lesser of ten 
million dollars ($10,000,000) and the product of the unit output of the 
facility and the applicable production factor listed in subsection (f) of 
this section. For the purposes of this subdivision, the employment 
level adjustment factor is the lesser of one and the number derived by 
dividing the taxpayer’s employment level for the year by 1,500. 

(f) Production Factor. — For taxable years beginning on or after January 1, 
2006, but before January 1, 2007, the production factor is fifteen dollars 
($15.00). For all other taxable years, the production factor is six dollars and 
twenty-five cents ($6.25). 

(g) Expiration. — If the taxpayer fails to attain an increased employment 
level of at least 1,200, either directly or in conjunction with its strategic 
partners and related entities, within five years after beginning construction of 
the facility with respect to which a credit is claimed or the taxpayer fails to 
invest at least one hundred million dollars ($100,000,000) in private funds to 
construct a computer manufacturing and distribution facility over a five-year 
period, the taxpayer may not take any further credits under this Article with 
respect to that facility. Failure to attain an increased employment level of 
1,200 within the five years or to invest at least one hundred million dollars 
($100,000,000) in private funds to construct the facility does not result in 
forfeiture of credits previously taken under this section unless the provisions 
of G.S. 105-129.63 apply. (2004-204, 1st Ex. Sess., s. 1.) 


§ 105-129.65. Allocation; cap; makeup; and carryforward. 


(a) Allocation. — The credit allowed by this Article may be taken against the 
franchise taxes levied under Article 3 of this Chapter and the income taxes 
levied under Article 4 of this Chapter. When the taxpayer claims a credit under 
this Article, the taxpayer must elect the percentage of the credit to be applied 
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against the taxes levied under Article 3 of this Chapter with any remaining 
percentage to be applied against the taxes levied under Article 4 of this 
Chapter. This election is not binding for the year in which it is made or for any 
carryforwards of that credit. A taxpayer may elect a different allocation for 
each year in which the taxpayer qualifies for a credit. 

(b) Cap. — The amount of credit claimed in a taxable year under this Article 
may not exceed the lesser of the amount determined under G.S. 105-129.64 
and the total amount of tax imposed under Articles 3 and 4 of this Chapter, 
reduced by the sum of all other credits allowed against those taxes, except tax 
payments made by or on behalf of the taxpayer. Credits that may eliminate 
only a portion of the taxpayer’s liability must be taken before credits that may 
eliminate all of a taxpayer’s liability, which in turn must be taken before any 
credits that are refundable. This limitation applies to the cumulative amount 
of the credit allowed in any tax year, including carryforwards claimed by the 
taxpayer under this Article for previous tax years. 

(c) Makeup. — In any year in which the amount of the credit calculated 
based on output exceeds the applicable cap under G.S. 105-129.64, the excess 
credit may be credited to a make up account. Amounts credited to the make up 
account may remain in the account for seven years or until they are used as 
provided in this subsection, whichever 1s earlier. In any year in which the 
amount of the credit calculated based on output is less than the applicable cap 
under G.S. 105-129.64, the taxpayer may increase the credit allowed for that 
taxable year to the cap amount, as adjusted by any applicable employment 
level adjustment factor, by using excess credit available in the make up 
account. A successor in business may take the amounts available in a make up 
account of a predecessor corporation as if they were excess credits available in 
a make up account of the successor in business. 

(d) Carryforward. — Any unused portion of a credit allowed under this 
Article may be carried forward for the next succeeding 25 years. A successor in 
business may take the carryforwards of a predecessor corporation as if they 
were carryforwards of a credit allowed to the successor in business. (2004-204, 
Ist Ex. Sess., s. 1.) 


§ 105-129.65A. (Effective January 1, 2007) Reports. 


The Department of Revenue must publish by May 1 of each year the 
following information itemized by taxpayer for the 12-month period ending the 
preceding December 31: 

(1) The number of taxpayers taking a credit allowed in this Article. 

(2) The number of new jobs created with respect to which credits were 
taken. 

(3) The amount of investment in real property and machinery and 
equipment with respect to which credits were taken. 

(4) The total cost to the General Fund of the credits taken. (2005-429, s. 
Zo) 


Editor’s Note. — Session Laws 2005-429, s. 
3, provides: “The Economic Development Over- 
sight Committee shall study the issue of public 
disclosure as it relates to economic develop- 
ment efforts. Specifically, the Committee shall 
study ways of providing the public information 
about the employment levels, and any changes 
in employment levels, of businesses that re- 
ceive economic development incentives from 
the State or local governments. The Committee 


may make an interim report on this study, 
including any recommendations for legislative 
proposals, to the 2006 Regular Session of the 
2005 General Assembly and shall make a final 
report on this study to the 2007 General Assem- 
bly.” 

Effect of Amendments. — Session Laws 
2005-429, s. 4, makes this section effective 
January 1, 2007. 
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CH. 105. TAXATION 


§105-130.2 


This Article is repealed for business activities occurring in taxable years 
beginning on or after January 1, 2020. (2004-204, 1st Ex. Sess., s. 1.) 


ARTICLE 4. 


Income Tax. 


Part 1. Corporation Income Tax. 


§ 105-130. Short title. 


This Part of the income tax Article shall be known and may be cited as the 
Corporation Income Tax Act. (1939, c. 158, s. 300; 1967, c. 1110, s. 3; 1998-98, 


ss. 42, 61, 68.) 


Editor’s Note. — Session Laws 2003-349, s. 
9, provides: “The Revenue Laws Study Commit- 
tee shall establish a study group composed of 
State tax professionals from accounting firms 
and representatives of the Department of Rev- 
enue to work together on gathering appropriate 
data to conduct an analysis of the potential 
revenue impact of modifying the corporate in- 
come tax law to require consolidated returns.” 

Session Laws 2003-415, s. 3, provides: “The 
Department of Revenue shall modify the tax 
credit form for income tax filers to provide 
separate lines for each of the tax credits cur- 
rently aggregated in a single line, so that the 
Department may capture data about the fiscal 
impact of the specific credits.” 

Section 14.13(1) of Session Laws 2004-161 


§ 105-130.1. Purpose. 


provides that the Revenue Laws Study Com- 
mittee may study comprehensive reform and 
simplification of the existing State taxes on 
business entities, including repealing the cor- 
porate income tax, Part 1 of Article 4 of Chapter 
105 of the General Statutes. 

Legal Periodicals. — For discussion of 
changes made in this Article by the Session 
Laws of 1947 and 1949, respectively, see 25 
N.C.L. Rev. 467 (1947); 27 N.C.L. Rev. 482 
(1949). 

For note, “A Matter of (Statutory) Interpre- 
tation: North Carolina Recognizes the Func- 
tional Test for Corporate Taxation in Polaroid 
Corp. v. Offerman,” see 77 N.C. L. Rev. 2326 
(CSRS) 


The general purpose of this Part is to impose a tax for the use of the State 
government upon the net income of every domestic corporation and of every 
foreign corporation doing business in this State. 

The tax imposed upon the net income of corporations in this Part is in 
addition to all other taxes imposed under this Subchapter. (1939, c. 158, s. 301; 


LOGE Ce ALON or BIO 93-03 aouooy) 


§ 105-130.2. Definitions. 


The following definitions apply in this Part: 
(1) Code. — Defined in G.S. 105-228.90. 
(la) Corporation. — A joint-stock company or association, an insurance 
company, a domestic corporation, a foreign corporation, or a limited 


hability company. 


(1b) C Corporation. — A corporation that is not an S Corporation. 
(lec) Department. — The Department of Revenue. 
(2) Domestic corporation. — A corporation organized under the laws of 


this State. 


(3) Fiscal year. — An income year, ending on the last day of any month 
other than December. A corporation that pursuant to the provisions of 
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the Code has elected to compute its federal income tax liability on the 
basis of an annual period varying from 52 to 53 weeks shall compute 
its taxable income under this Part on the basis of the same period 
used by the corporation in computing its federal income tax lability 
for the income year. 

(4) Foreign corporation. — Any corporation other than a domestic corpo- 
ration. 

(4a) Income year. — The calendar year or the fiscal year upon the basis of 
which the net income is computed under this Part. Ifno fiscal year has 
been established, the income year is the calendar year. In the case of 
a return made for a fractional part of a year under the provisions of 
this Part or under rules adopted by the Secretary, the income year is 
the period for which the return is made. 

(5) Limited liability company. — Either a domestic limited lability 
company organized under Chapter 57C of the General Statutes or a 
foreign limited liability company authorized by that Chapter to 
transact business in this State that is classified for federal income tax 
purposes as a corporation. As applied to a limited hability company 
that is a corporation under this Part, the term “shareholder” means a 
member of the limited liability company and the term “corporate 
officer” means a member or manager of the limited liability company. 

(5a) S Corporation. — Defined in G.S. 105-131(b). 

(5b) Secretary. — The Secretary of Revenue. 

(5c) State net income. — The taxpayer’s federal taxable income as 
determined under the Code, adjusted as provided in G.S. 105-130.5 
and, in the case of a corporation that has income from business 
activity that is taxable both within and without this State, allocated 
and apportioned to this State as provided in G.S. 105-130.4. 

(5d) Taxable year. — Income year. 

(6) Taxpayer. — A corporation subject to the tax imposed by this Part. 
(1939, c. 158, s. 302; 1941, c. 50, s. 5; 1955, c. 1331, s. 2; 1957, c. 1340, 
s. 4; 1963, c. 1169, s. 2; 1967, c. 1110, s. 3; 1973, c. 476, s. hOBe leo: 
eemlaess. 68, 82: 1985, 1c. 656, 8.7, 1985 (Reg. Sess., 1986), c. 853, s. 
1; 1987, c. 778, s. 1; 1987 (Reg. Sess., 1988), c. 1015, s. 3; 1989, c. 36, 
s. 3; 1989 (Reg. Sess., 1990), c. 981, s. 3; 1991, c. 689s. 257; 1991 (Reg. 
Beasts o92),c. 922s, 491993) ¢. 12,8. 5, °c. Bit ice 12) LOG a cal fas. 
3; 1998-98, s. 69.) 


Editor’s Note. — Session Laws 1993, c. 354, __ tively. Subdivision (5) has been redesignated as 
s. 12 originally enacted subdivision (5) as sub- (4a), subdivision (5a) as (5), and (5a), (5b), and 
division (5a), and redesignated subdivisions (5c) have not been changed, at the direction of 
(5a), (5b), and (5c) as (5b), (5c), and (5d), respec- the Revisor of Statutes. 


§ 105-130.3. Corporations. 


A tax is imposed on the State net income of every C Corporation doing 
business in this State. An S Corporation is not subject to the tax levied in this 
section. The tax is a percentage of the taxpayer’s State net income computed as 
follows: 


Income Years Beginning Tax 
lig, 10S 7.5% 
in) 1998 7.25% 
In 1999 T% 
After 1999 6.9%. 


(1939, c. 158, s. 311; 1941, c. 50, s. 5; 19438, c. 400, s. 4; 1945, c. SYS 5 1 er 
c. 1302, s. 4; 1955, c. 1350, s. 18; Onc LO40 554 O59) conla9 ey 4: 1963, 
e. 1169, s. 2; c. 1186; 1967, c. TITO Re STON coleS esas LO Toc: DID: Sek 
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LOG INCL65 785 431 97 ONCRI/ 9 SSe2 AOS Tele: oss ee 1Shs692 1987.) C2622. 
s. 8; 1987 (Reg. Sess., 1988), c. 1089, s. 5; 1989, c. 728, s. 1.33; 1991, c. 689, s. 
258; 1996, 2nd Ex. Sess., c. 13, s. 2.1.) 


Legal Periodicals. — For article, “Foreign 
Corporations in North Carolina: The ‘Doing 
Business’ Standards of Qualification, Taxation, 


and Jurisdiction,” see 16 Wake Forest L. Rev. 
711 (1980). 


CASE NOTES 


Every corporation doing business in 
North Carolina is required to pay an an- 
nual income tax equivalent to 6% of its net 
taxable income. Gulf Oil Corp. v. Clayton, 267 
N.C. 15, 147 S.E.2d 522 (1966), decided under 
§§ 105-134 and 105-140 prior to the 1967 
amendments thereto. Section 105-140 was re- 
pealed by 8.L. 1989, c. 728, s. 1.3. 

“Taxable Income” Defined. — Under the 
Internal Revenue Code, “taxable income” 
means gross income minus specified allowable 
deductions. Mutual Sav. & Loan Ass’n v. Lanier, 
219 N.C; 2997 182)S:0.20d°368 (1971): 

Income Tax and Franchise Tax Distin- 
guished. — A comparison of Article 3 of this 
Chapter, relating to franchise taxes, and Article 
4, relating to income taxes, indicates a clear 
legislative intent to differentiate between these 
two types of taxes, for a clear distinction has 
been made by the General Assembly between 
an excise tax imposed on domestic and foreign 
corporations for the privilege of transacting 
business within the State, and an income tax 
on net corporate income, which is based on a 
past fact of earned net profits. The statutes 
under which these taxes were assessed in the 
instant case in precise words preclude a conten- 
tion that it was the legislative intent that the 
taxes assessed and paid here were excise or 
privilege taxes. ET & WNC Transp. Co. v. 
Currie, 248 N.C. 560, 104 S.E.2d 403 (1958), 
aff d; 359 U:5728; 79 SPCt.602) sili id- 2d 625; 
rehearing denied, 359 U.S. 976, 79 S. Ct. 874, 3 
L. Ed. 2d 843 (1959), construing § 105-134 


§ 105-130.3A. Expired. 


Editor’s Note. — This section expired for 
taxable years beginning on or after January 1, 


prior to the 1967 amendment. 

Foreign Corporation Taxed on Income 
Earned in State. — The incidence of the tax 
on a foreign corporation is that part of its net 
income earned within North Carolina by reason 
of its interstate business, and reasonably at- 
tributable to its interstate business done or 
performable within the borders of North Caro- 
lina, and not upon its franchise to engage in 
interstate business in North Carolina. ET & 
WNC Transp. Co. v. Currie, 248 N.C. 560, 104 
§.E.2d 403 (1958), aff'd, 359 U.S. 28, 79'S. Ct. 
602, 3 L. Ed. 2d 625, rehearing denied, 359 U.S. 
976, 79°S?- Cty 874,°3 Lb Hdt2dne43cd959), 
construing § 105-134 prior to the 1967 amend- 
ment. 

North Carolina Secretary of Revenue did not 
exceed his authority in imposing franchise and 
income taxes on out-of-state trademark holding 
companies that entered into licensing agree- 
ments with related retail companies that oper- 
ated in North Carolina, whereby the retail 
companies paid the holding companies royal- 
ties for the use of the trademarks in North 
Carolina; the holding companies were doing 
business in North Carolina, and the Secretary’s 
attempt to assess the taxes did not offend the 
Commerce Clause of the United States Consti- 
tution. A&F Trademark, Inc. v. Tolson, 167 N.C. 
App. 150, 605 S.E.2d 187, 2004 N.@y App; 
LEXIS 2162 (2004), appeal dismissed, 359 N.C. 
320, — S.E.2d — (2005). 

Cited in Fieldcrest Mills, Inc. v. Coble, 290 
N.C. 586, 227 S.E.2d 562 (1976). 


1995, pursuant to Session Laws 1991, c. 689, s. 
307(2). 


§ 105-130.4. Allocation and apportionment of income for 


corporations. 


(a) As used in this section, unless the context otherwise requires: 
(1) “Apportionable income” means all income that is apportionable under 
the United States Constitution. 
(2) “Commercial domicile” means the principal place from which the trade 
or business of the taxpayer is directed or managed. 


690 


$105-130.4 ART. 4. INCOME TAX $105-130.4 


(3) “Compensation” means wages, salaries, commissions and any other 
form of remuneration paid to employees for personal services. 

(4) “Excluded corporation” means any corporation engaged in business as 
a building or construction contractor, a securities dealer, or a loan 
company or a corporation that receives more than fifty percent (50%) 
of its ordinary gross income from intangible property. 

(5) “Nonapportionable income” means all income other than 
apportionable income. 

(6) “Public utility” means any corporation that is subject to control of one 
or more of the following entities: the North Carolina Utilities Com- 
mission, the Federal Communications Commission, the Interstate 
Commerce Commission, the Federal Energy Regulatory Commission, 
or the Federal Aviation Agency; and that owns or operates for public 
use any plant, equipment, property, franchise, or license for the 
transmission of communications, the transportation of goods or per- 
sons, or the production, storage, transmission, sale, delivery or 
furnishing of electricity, water, steam, oil, oil products, or gas. The 
term also includes a motor carrier of property whose principal 
business activity is transporting property by motor vehicle for hire 
over the public highways of this State. 

(7) “Sales” means all gross receipts of the corporation except for the 
following receipts: 

a. Receipts from a casual sale of property. 

b. Receipts allocated under subsections (c) through (h) of this section. 

c. Receipts exempt from taxation. 

d. The portion of receipts realized from the sale or maturity of 
preumaiies or other obligations that represents a return of princi- 

: al. 

(8) “Casual sale of property” means the sale of any property which was not 
purchased, produced or acquired primarily for sale in the corpora- 
tion’s regular trade or business. 

(9) “State” means any state of the United States, the District of Columbia, 
the Commonwealth of Puerto Rico, any territory or possession of the 
United States, and any foreign country or political subdivision 
thereof. 

(b) Acorporation having income from business activity which is taxable both 
within and without this State shall allocate and apportion its net income or net 
loss as provided in this section. For purposes of allocation and apportionment, 
a corporation is taxable in another state if (i) the corporation’s business activity 
in that state subjects it to a net income tax or a tax measured by net income, 
or (ii) that state has jurisdiction based on the corporation's business activity in 
that state to subject the corporation to a tax measured by net income 
regardless whether that state exercises its jurisdiction. For purposes of this 
section, “business activity” includes any activity by a corporation that would 
establish a taxable nexus pursuant to 15 United States Code section 381. 

(c) Rents and royalties from real or tangible personal property, gains and 
losses, interest, dividends, patent and copyright royalties and other kinds of 
income, to the extent that they constitute nonapportionable income, less 
related expenses shall be allocated as provided in subsections (d) through (h) 
of this section. 

(d)(1) Net rents and royalties from real property located in this State are 

allocable to this State. 

(2) Net rents and royalties from tangible personal property are allocable 
to this State: 

a. If and to the extent that the property is utilized in this State, or 

b. In their entirety if the corporation’s commercial domicile is in this 
State and the corporation is not organized under the laws of, or is 
not taxable in, the state in which the property 1s utilized. 
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(3) The extent of utilization of tangible personal property in a state is 
determined by multiplying the rents and royalties by a fraction, the 
numerator of which is the number of days of physical location of the 
property in the state during the rental or royalty period in the income 
year and the denominator of which is the number of days of physical 
location of the property everywhere during all rental or royalty 
periods in the income year. If the physical location of the property 
during the rental or royalty period is unknown or unascertainable by 
the corporation, tangible personal property is utilized in the state in 
which the property was located at the time the rental or royalty payer 
obtained possession. 

(e)(1) Gains and losses from sales or other disposition of real property 

located in this State are allocable to this State. 

(2) Gains and losses from sales or other disposition of tangible personal 
property are allocable to this State if 
a. The property had a situs in this State at the time of the sale, or 
b. The corporation’s commercial domicile is in this State and the 

corporation is not taxable in the state in which the property has 
a situs. 

(3) Gains and losses from sales or other disposition of intangible personal 
property are allocable to this State if the corporation’s commercial 
domicile is in this State. 

(f) Interest and net dividends are allocable to this State if the corporation’s 
commercial domicile is in this State. For purposes of this section, the term “net 
dividends” means gross dividend income received less related expenses. 

(g)(1) Royalties or similar income received from the use of patents, copy- 

rights, secret processes and other similar intangible property are 

allocable to this State: 

a. If and to the extent that the patent, copyright, secret process or 
other similar intangible property is utilized in this State, or 

b. If and to the extent that the patent, copyright, secret process or 
other similar intangible property is utilized in a state in which 
the taxpayer is not taxable and the taxpayer’s commercial domi- 
cile is in this State. 

(2) Apatent, secret process or other similar intangible property is utilized 
in a state to the extent that it is employed in production, fabrication, 
manufacturing, processing, or other use in the state or to the extent 
that a patented product is produced in the state. If the basis of 
receipts from such intangible property does not permit allocation to 
states or if the accounting procedures do not reflect states of utiliza- 
tion, the intangible property is utilized in the state in which the 
taxpayer’s commercial domicile is located. 

(3) A copyright is utilized in a state to the extent that printing or other 
publication originates in the state. If the basis of receipts from 
copyright royalties does not permit allocation to states or if the 
accounting procedures do not reflect states of utilization, the copy- 
right is utilized in the state in which the taxpayer’s commercial 
domicile is located. 

(h) The income less related expenses from any other nonbusiness activities 
or investments not otherwise specified in this section is allocable to this State 
if the business situs of the activities or investments are located in this State. 

(i) All apportionable income of corporations other than public utilities and 
excluded corporations shall be apportioned to this State by multiplying the 
income by a fraction, the numerator of which is the property factor plus the 
payroll factor plus twice the sales factor, and the denominator of which is four. 
Provided, that where the sales factor does not exist, the denominator of the 
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fraction shall be the number of existing factors and where the sales factor 
exists but the payroll factor or the property factor does not exist, the 
denominator of the fraction shall be the number of existing factors plus one. 

(j)(1) The property factor is a fraction, the numerator of which is the 


average value of the corporation’s real and tangible personal property 
owned or rented and used in this State during the income year and the 
denominator of which is the average value of all the corporation’s real 
and tangible personal property owned or rented and used during the 
income year. 


(2) Property owned by the corporation is valued at its original cost. 


Property rented by the corporation is valued at eight times the net 
annual rental rate. Net annual rental rate is the annual rental rate 
paid by the corporation less any annual rental rate received by the 
corporation from subrentals except that subrentals shall not be 
deducted when they constitute apportionable income. Any property 
under construction and any property the income from which consti- 
tutes nonapportionable income shall be excluded in the computation 
of the property factor. 


(3) The average value of property shall be determined by averaging the 


(k)(1) 


values at the beginning and end of the income year, but in all cases the 
Secretary of Revenue may require the averaging of monthly or other 
periodic values during the income year if reasonably required to 
reflect properly the average value of the corporation’s property. A 
corporation that ceases its operations in this State before the end of its 
income year because of its intention to dissolve or to relinquish its 
certificate of authority, or because of a merger, conversion, or consol- 
idation, or for any other reason whatsoever shall use the real estate 
and tangible personal property values as of the first day of the income 
year and the last day of its operations in this State in determining the 
average value of property, but the Secretary may require averaging of 
monthly or other periodic values during the income year if reasonably 
required to reflect properly the average value of the corporation’s 
property. 

The payroll factor is a fraction, the numerator of which is the total 
amount paid in this State during the income year by the corporation 
as compensation, and the denominator of which is the total compen- 
sation paid everywhere during the income year. All compensation paid 
to general executive officers and all compensation paid in connection 
with nonapportionable income shall be excluded in computing the 
payroll factor. General executive officers shall include the chairman of 
the board, president, vice-presidents, secretary, treasurer, comptrol- 
ler, and any other officers serving in similar capacities. 


(2) Compensation is paid in this State if: 


a. The individual’s service is performed entirely within the State; or 

b. The individual’s service is performed both within and without the 
State, but the service performed without the State is incidental to 
the individual’s service within the State; or 

c. Some of the service is performed in this State and (i) the base of 
operations or, if there is no base of operations, the place from 
which the service is directed or controlled is in this State, or (1) 
the base of operations or the place from which the service is 
directed or controlled is not in any state in which some part of the 
service is performed, but the individual's residence is in this 
State. 


(1)(1) The sales factor is a fraction, the numerator of which is the total sales 


of the corporation in this State during the income year, and the 
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denominator of which is the total sales of the corporation everywhere 
during the income year. Notwithstanding any other provision under 
this Part, the receipts from any casual sale of property shall be 
excluded from both the numerator and the denominator of the sales 
factor. Where a corporation is not taxable in another state on its 
apportionable income but is taxable in another state only because of 
nonapportionable income, all sales shall be treated as having been 
made in this State. 

(2) Sales of tangible personal property are in this State if the property is 
received in this State by the purchaser. In the case of delivery of goods 
by common carrier or by other means of transportation, including 
transportation by the purchaser, the place at which the goods are 
ultimately received after all transportation has been completed shall 
be considered as the place at which the goods are received by the 
purchaser. Direct delivery into this State by the taxpayer to a person 
or firm designated by a purchaser from within or without the State 
shall constitute delivery to the purchaser in this State. 

(3) Other sales are in this State if: 

a. The receipts are from real or tangible personal property located in 
this State; or 

b. The receipts are from intangible property and are received from 
sources within this State; or 

c. The receipts are from services and the income-producing activities 
are in this State. 

(m) All apportionable income of a railroad company shall be apportioned to 
this State by multiplying the income by a fraction, the numerator of which is 
the “railway operating revenue” from business done within this State and the 
denominator of which is the “total railway operating revenue” from all 
business done by the company as shown by its records kept in accordance with 
the standard classification of accounts prescribed by the Interstate Commerce 
Commission. 

“Railway operating revenue” from business done within this State shall 
mean “railway operating revenue” from business wholly within this State, plus 
the equal mileage proportion within this State of each item of “railway 
operating revenue” received from the interstate business of the company. 
“Equal mileage proportion” shall mean the proportion which the distance of 
movement of property and passengers over lines in this State bears to the total 
distance of movement of property and passengers over lines of the company 
receiving such revenue. “Interstate business” shall mean “railway operating 
revenue’ from the interstate transportation of persons or property into, out of, 
or through this State. If the Secretary of Revenue finds, with respect to any 
particular company, that its accounting records are not kept so as to reflect 
with exact accuracy such division of revenue by State lines as to each 
transaction involving interstate revenue, the Secretary of Revenue may adopt 
such regulations, based upon averages, as will approximate with reasonable 
accuracy the proportion of interstate revenue actually earned upon lines in 
this State. Provided, that where a railroad is being operated by a partnership 
which is treated as a corporation for income tax purposes and pays a net 
income tax to this State, or if located in another state would be so treated and 
so pay as if located in this State, each partner’s share of the net profits shall be 
considered as dividends paid by a corporation for purposes of this Part and 
shall be so treated for inclusion in gross income, deductibility, and separate 
allocation of dividend income. 

(n) All apportionable income of a telephone company shall be apportioned to 
this State by multiplying the income by a fraction, the numerator of which is 
gross operating revenue from local service in this State plus gross operating 
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revenue from toll services performed wholly within this State plus the 
proportion of revenue from interstate toll services attributable to this State as 
shown by the records of the company plus the gross operating revenue in North 
Carolina from other service less the uncollectible revenue in this State, and the 
denominator of which is the total gross operating revenue from all business 
done by the company everywhere less total uncollectible revenue. Provided, 
that where a telephone company is required to keep its records in accordance 
with the standard classification of accounts prescribed by the Federal Com- 
munications Commission the amounts in such accounts shall be used in 
computing the apportionment fraction as provided in this subsection. 

(0) All apportionable income of a motor carrier of property shall be appor- 
tioned by multiplying the income by a fraction, the numerator of which is the 
number of vehicle miles in this State and the denominator of which is the total 
number of vehicle miles of the company everywhere. The words “vehicle miles” 
shall mean miles traveled by vehicles owned or operated by the company 
hauling property for a charge or traveling on a scheduled route. 

(p) All apportionable income of a motor carrier of passengers shall be 
apportioned by multiplying the income by a fraction, the numerator of which 
is the number of vehicle miles in this State and the denominator of which is the 
total number of vehicle miles of the company everywhere. The words “vehicle 
miles” shall mean miles traveled by vehicles owned or operated by the company 
carrying passengers for a fare or traveling on a scheduled route. 

(q) All apportionable income of a telegraph company shall be apportioned by 
multiplying the income by a fraction, the numerator of which is the property 
factor plus the payroll factor plus the sales factor and the denominator of 
which is three. 

The property factor shall be as defined in subsection (j) of this section, the 
payroll factor shall be as defined in subsection (k) of this section, and the sales 
factor shall be as defined in subsection (/) of this section. 

(r) All apportionable income of an excluded corporation and of all other 
public utilities shall be apportioned by multiplying the income by the sales 
factor as determined under subsection (/) of this section. 

(s) All apportionable income of an air or water transportation corporation 
shall be apportioned by a fraction, the numerator of which is the corporation’s 
revenue ton miles in this State and the denominator of which is the corpora- 
tion’s revenue ton miles everywhere. The term “revenue ton mile” means one 
ton of passengers, freight, mail, or other cargo carried one mile. In making this 
computation, a passenger is considered to weigh two hundred pounds. 

(t)(1) If any corporation believes that the method of allocation or apportion- 
ment as administered by the Secretary has operated or will so operate 
as to subject it to taxation on a greater portion of its income than is 
reasonably attributable to business or earnings within the State, it 
may file with the Tax Review Board a petition setting forth the facts 
upon which its belief is based and its argument with respect to the 
application of the allocation formula. This petition shall be filed in 
such form and within such time as the Tax Review Board may 
prescribe. The Board shall grant a hearing on the petition. The time 
imitations set in G.S. 105-241.2 for the date of the hearing, notifica- 
tion to the taxpayer, and a decision following the hearing apply to a 
hearing held pursuant to this subsection. At least three members of 
the Tax Review Board shall attend any hearing pursuant to such 
petition. In such cases, the Tax Review Board’s membership shall be 
augmented by the addition of the Secretary, who shall sit as a member 
of the Board with full power to participate in its deliberations and 
decisions with respect to petitions filed under the provisions of this 
subsection. An informal record containing in substance the evidence, 
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contentions and arguments presented at the hearing shall be made. 
All members of the augmented Tax Review Board shall consider such 
evidence, contentions and arguments and the decisions thereon shall 
be made by a majority vote of the augmented Board. 

(2) If the corporation employs in its books of account a detailed allocation 
of receipts and expenditures which reflects more clearly than the 
applicable allocation formula prescribed by this section the income 
attributable to the business within this State, application for permis- 
sion to base the return upon the taxpayer’s books of account shall be 
considered by the Tax Review Board. The Board may permit such 
separate accounting method in lieu of applying the applicable alloca- 
tion formula if the Board finds that method best reflects the income 
and earnings attributable to this State. 

(3) If the corporation shows that any other method of allocation than the 
applicable allocation formula prescribed by this section reflects more 
clearly the income attributable to the business within this State, 
application for permission to base the return upon such other method 
shall be considered by the Tax Review Board. The application shall be 
accompanied by a statement setting forth in detail, with full expla- 
nations, the method the corporation believes will more nearly reflect 
its income from business within this State. If the Board concludes that 
the allocation formula prescribed by this section allocates to this State 
a greater portion of the net income of the corporation than is 
reasonably attributable to business or earnings within this State, it 
shall determine the allocable net income by such other method as it 
finds best calculated to assign to this State for taxation the portion of 
the corporation’s net income reasonably attributable to its business or 
earnings within this State. 

(4) There shall be a presumption that the appropriate allocation formula 
reasonably attributes to this State the portion of the corporation’s 
income earned in this State, and the burden shall rest upon the 
corporation to show the contrary. The relief herein authorized shall be 
eranted by the Board only in cases of clear, cogent and convincing 
proof that the petitioning corporation is entitled thereto. No corpora- 
tion shall use any alternative formula or method other than the 
applicable allocation formula provided by statute in making a report 
or return of its income to this State except upon order in writing of the 
Board, and any return in which any alternative formula or other 
method, other than the applicable allocation formula prescribed by 
statute, is used without permission of the Board shall not be a lawful 
return. 

When the Board determines, pursuant to the provisions of this 
subsection, that an alternative formula or other method more accu- 
rately reflects the income allocable to North Carolina and renders its 
decision with regard thereto, the corporation shall allocate its net 
income for future years in accordance with such determination and 
decision of the Board so long as the conditions constituting the basis 
upon which the decision was made remain unchanged or until such 
time as the business method of operation of the corporation changes. 
Provided, however, that the Secretary may, with respect to any 
subsequent year, require the corporation to furnish information 
relating to its property, operations, and activities. 

(5) A corporation which proposes to do business in this State may file a 
petition with the Board setting forth the facts upon which it contends 
that the applicable allocation formula will allocate a greater portion of 
the corporation’s future income to North Carolina than will be 
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reasonably attributable to its proposed business or contemplated 
earnings within the State. Upon a proper showing in accordance with 
the procedure described above for determinations by the Board, the 
Board may authorize such corporation to allocate income from its 
future business to North Carolina on the basis prescribed by the 
Board under the provisions of this section for such future years if the 
conditions constituting the basis upon which the Board’s decision is 
made remain unchanged and the business operations of the corpora- 
tion continue to conform to the statement of proposed methods of 
business operation presented by the corporation to the Board. 


(6) When the Secretary asserts liability under the formula adjustment 


decision of the Tax Review Board, an aggrieved corporation may pay 
the tax and bring a civil action for recovery under the provisions of 
Article 9. (1939, c. 158, s. 311; 1941, c. 50, s. 5; 1943, c. 400, s. 4; 1945, 
c. 752, s. 3; 1953, c. 1302, s. 4; 1955, c. 1350, s. 18; 1957, c. 1340, s. 4; 
1959, c. 1259, s. 4; 1963, c. 1169, s. 2; c. 1186; 1967, c. iO MSars eo ieae 
c. 476, s. 193; c. 1287, s. 4; 1981 (Reg. Sess., 1982), c. IAD alos aC: 
804, s. 2; 1987 (Reg. Sess., 1988), c. 994, s. 1; 1993, c. Ho 2esuel2 ehI95; 
c. 350, s. 3; 1996, 2nd Ex. Sess., c. 14, s. 5; 1998-98, s. 69; 1999-369, s. 
5.4; 2000-126, s. 5; 2001-327, s. 1(c); 2002-126, s. 30G.1(a); 2003-349, 
gs. 1.2, 1.3; 2003-416, ss. 5(a)-5(h); 2004-170, s. 15; 2005-435, s. 53.) 


Editor’s Note. — Session Laws 2001-327, s. 
1(f), provides that: “This section is effective for 
taxable years beginning on or after January 1, 
2001. Notwithstanding G.S. 105-163.41, no ad- 
dition to tax may be made under that statute 
for a taxable year beginning on or after Janu- 
ary 1, 2001, and before January 1, 2002, with 
respect to an underpayment of corporation in- 
come tax by a payer of royalties who adds the 
payments to State net income pursuant to 
G.S.105-130.7A(c), to the extent the underpay- 
ment was created or increased by this section.” 

Effect of Amendments. — Session Laws 
2003-349, ss. 1.2 and 1.3, effective for taxable 
years beginning on or after January 1, 2003, in 
subsection (c), deleted “less the portion deduct- 
ible under G.S. 105-130.7” following “interest, 
dividends” and made a minor punctuation 
change; and in subsection (f), deleted “and less 
that portion of the dividends deductible under 
G.S. 105-130.7” following “expenses.” 


Session Laws 2003-416, ss. 5.(a)-(h), effective 
August 14, 2003, substituted “apportionable 
income” for “business income” and 
“nonapportionable income” for “nonbusiness in- 
come” throughout the section; and in subsection 
(m), substituted “finds” for “shall find” in the 
fourth sentence of the second paragraph. 

Session Laws 2004-170, s. 15, effective Au- 
gust 2, 2004, substituted “Energy Regulatory” 
for “Power” in subdivision (a)(6). 

Session Laws 2005-435, s. 53, effective Jan- 
uary 1, 2006, made a minor stylistic change in 
the introductory language of subdivision (a)(6). 

Legal Periodicals. — For note on constitu- 
tionality of income allocation formulae under 
former G.S. 105-134 as applied to corporations, 
see 9 N.C.L. Rev. 470 (1931). 

For note as to allocation of interstate corpo- 
rate income, etc., under former G.S. 105-134, 
see 36 N.C.L. Rev. 156 (1958). 

For survey of 1982 law on taxation, see 61 
NEC, Rey. 1217 (1983), 


CASE NOTES 


Editor’s Note. — A number of the cases cited 
below were decided under provisions similar to 
this section appearing in G.S. 105-134 prior to 
the 1967 amendment thereto. 

Purpose of Apportionment. — The impo- 
sition of the income tax upon a base which 
reasonably represents the proportion of the 
trade or business carried on within the State is 
designed to meet the due process requirement 
that a state show a sufficient nexus between 
such a tax and the transaction within a state 
for which the tax is an exaction, and the pro- 
scriptions of the Commerce Clause of the fed- 


eral Constitution which permit a state to tax 
only that part of a corporation’s net income 
from multistate operations which is attribut- 
able to earnings within the taxing state. Gulf 
Oil Corp. v. Clayton, 267 NC) 5, 14755. be2d 
522 (1966). 

Reversion of Funds from Pension Fund. 
— Court must consider both transactional and 
functional tests in determining if the reversion 
of funds from a pension fund is business income 
the court must consider both the transactional 
test and the functional test. Union Carbide 
Corp. v. Offerman, 132 N.C. App. 665, 513 
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Sik 207341401999), saffd.. ShluN. Cy 310.526 
S.E.2d 167 (2000) (decided prior to the 2002 
amendment to the definition of “business in- 
come” in this section). 

Reversion of funds from a _ corporation’s 
overfunded pension plan was not business in- 
come under the functional test, since the pen- 
sion fund was not essential to the corporation’s 
regular course of manufacturing and selling 
chemicals. Union Carbide Corp. v. Offerman, 
132 N.C. App. 665, 513 S.E.2d 341 (1999), aff'd, 
351 N.C. 310, 526 S.E.2d 167 (2000) (decided 
prior to the 2002 amendment to the definition 
of “business income” in this section). 

Plaintiff’s reversion of pension plan contribu- 
tions was not business income under the func- 
tional test of subsection (a)(1) of this section 
because plaintiff’s contingent property right in 
the pension plan was not integral to its busi- 
ness nor used to generate income in its regular 
business operations. Union Carbide Corp. v. 
Offerman, 351 N.C. 310, 526 S.E.2d 167, 2000 
N.C. LEXIS 2 (2000). 

“Compensation”. — Article 4 of the Reve- 
nue Act was extensively revised in 1967, and 
this new section dealing with the payroll factor 
clarified the provisions of former G.S. 105-134 
so as to make it plain that “compensation” to be 
included means “wages, salaries, commissions 
and any other form of remuneration paid to 
employees for personal services.” Myrtle Desk 
Co. v. Clayton, 8 N.C. App. 452, 174 S.E.2d 619 
(1970) 

“Excluded Corporation.” — North Caro- 
lina Secretary of Revenue did not exceed his 
authority in imposing franchise and income 
taxes on out-of-state trademark holding compa- 
nies that entered into licensing agreements 
with related retail companies that operated in 
North Carolina, whereby the retail companies 
paid the holding companies royalties for the use 
of the trademarks in North Carolina; the hold- 
ing companies were were not excluded corpora- 
tions under G.S. 105-130.4. A&F Trademark, 
Inc. v. Tolson, 167 N.C. App. 150, 605 S.E.2d 
187, 2004 N.C. App. LEXIS 2162 (2004), appeal 
dismissed, 359 N.C. 320, — S.E.2d — (2005). 

“Integral Part” of Business. — Even 
though corporate taxpayer was not in business 
of leasing equipment, lease arrangement which 
was means of gaining working capital and 
increasing cash flow for all corporation busi- 
ness operations was considered an “integral 
part” of the corporation’s business. National 
Serv. Indus., Inc. v. Powers, 98 N.C. App. 504, 
391 S.E.2d 509 (1990). 

Once a corporation’s assets are found to con- 
stitute integral parts of the corporation’s regu- 
lar trade or business, income resulting from the 
acquisition, management, and/or disposition of 
those assets constitutes business income re- 
gardless of how that income is received. 
Polaroid Corp. v. Offerman, 349 N.C. 290, 507 
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S.E.2d 284 (1998), cert. denied, 526 U.S. 1098, 
119 Sie Ch, 15767143. Load 2d. eG ile loos 
(decided prior to the 2002 amendment to the 
definition of “business income” in this section). 

State has right to collect nondiscrimina- 
tory income taxes imposed on foreign cor- 
poration if the taxes are imposed solely on 
that part of the corporation’s income earned 
within the State in its interstate business, and 
reasonably attributable to its interstate busi- 
ness done or performed within the borders of 
this State. American Bakeries Co. v. Johnson, 
209 N Cl4T9o, oS. 2d 1Cr963)) 

Burden of Showing Statutory Assess- 
ment Unconstitutional. — Where the Com- 
missioner (now Secretary) of Revenue assessed 
an income tax against a foreign corporation 
operating a manufacturing plant in this State 
in accordance with the provisions of G.S. 311 of 
the Revenue Act of 1929, without regard to its 
intangible property, the Commissioner’s (now 
Secretary's) assessment was upheld upon ap- 
peal where the corporation failed to show that 
such method of allocation was unconstitutional 
in its application to the corporation. State ex 
rel. Maxwell v. Kent-Coffey Mfg. Co., 204 N.C. 
365, 168 S.E. 397 (1933), aff'd, 291 U.S. 642, 54 
S. Ct. 437, 78 L. Ed. 1040 (1934). 

Method of Apportionment Not Unrea- 
sonable and Arbitrary Will Be Sustained. 
— In determining the amount of income of a 
foreign corporation subject to taxation by a 
state the difficulty of making an exact appor- 
tionment is apparent and hence, when the state 
has adopted a method not intrinsically arbi- 
trary, it will be sustained until proof is offered 
of an unreasonable and arbitrary application in 
particular cases. American Bakeries Co. v. 
Johnson, 259 N.C. 419, 131 S.E.2d 1 (1963). 

Evidence May Be Received to Show Ar- 
bitrariness of Method Fair on Its Face. — 
When there are different taxing jurisdictions, 
each competent to lay a tax with respect to 
what lies within, and is done within, its own 
borders, and the question is necessarily one of 
apportionment, evidence may always be re- 
ceived which tends to show that a state has 
applied a method, which, albeit fair on its face, 
operates so as to reach profits which are in no 
just sense attributable to transactions within 
its jurisdiction. American Bakeries Co. v. 
Johnson, 259 N.C. 419, 131 S.E.2d 1 (1963). 

If Result Unjust, Additional Factors May 
Be Added to Formula. — If the apportion- 
ment formula produces an unjust result, differ- 
ing and additional factors may be added. Clark 
Equip. Co. v. Johnson, 261 N.C. 269, 134 S.H.2d 
327 (1964). 

Use of Corporation’s Own Accounting 
System. — When a complaining taxpayer es- 
tablishes by evidence, clear, cogent and con- 
vincing, an inequitable result, the Tax Review 
Board may, in cases where the corporation 
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keeps its books in such manner as to establish 
the income earned in this State, use the com- 
pany’s separate bookkeeping and accounting 
system to ascertain that portion of the income 
earned in North Carolina. Clark Equip. Co. v. 
Johnson, 261 N.C. 269, 134 S.E.2d 327 (1964). 

Purpose of Subsection(s). — The purpose 
of provisions such as subsection (s) of this 
section was not to provide either a substitute 
for, or an alternative to, G.S. 105-267, but to 
afford relief from the apportionment formula of 
this section when it operates to tax a greater 
portion of a corporation’s income than is rea- 
sonably attributable to business in this State. 
CultOiuleCorp.yv.aClayton, 267 N.C, 15, 147 
S.E.2d 522 (1966). 

Taxpayer May Pay Under Protest and 
Sue for Refund. — A taxpayer contending 
that an additional assessment of income tax is 
invalid is not required to proceed under provi- 
sions such as subsection (s) of this section, but 
may pay the tax under protest, make proper 
demand for refund and, upon refusal, bring suit 
under G.S. 105-267. Sayles Biltmore 
Bleacheries, Inc. v. Johnson, 266 N.C. 692, 147 
S.E.2d 177 (1966). 

Tax Review Board Ruling Not Required 
Before Seeking Relief in Superior Court. 
— It was not the intention of the legislature, 
when it amended the predecessor of this section 
in 1953, to require a corporation to secure a 
ruling from the augmented Tax Review Board 
before it might have the superior court deter- 
mine the legality of a tax assessment against 
specific items of its income earned outside of 
North Carolina, no part of which, it contends, is 
allocable to North Carolina. Gulf Oil Corp. v. 
Clayton, 267 N.C. 15, 147 S.E.2d 522 (1966). 

No Appellate Review of Augmented Tax 
Review Board’s Decision. — Appellate juris- 
diction does not lie in a North Carolina superior 
court for an Augmented Tax Review Board’s 
(ATRB’s) decision; as a result, when a corpora- 
tion is contesting the application of the appor- 
tionment formula before the ATRB, G.S. 105- 
130.4(t)(6) requires aggrieved corporations to 
pay the tax and bring an original civil action, 
thus directing them to G.S. 105-241.4, which 
provides that an aggrieved corporation bypass 
administrative review and proceed to litigate 
the tax liability at issue in the superior court de 
novo pursuant to that court’s original jurisdic- 
tion. In re Cent, Tel. Co., 167 N.C. App. 14, 604 
S.E.2d 680, 2004 N.C. App. LEXIS 2058 (2004), 
appeal dismissed, cert. denied, — N.C. —, 610 
S.E.2d 203 (2005). 

Tax on Foreign Corporation Doing Ex- 
clusively Interstate Business. — An income 
tax imposed under former G.S. 105-134 on a 
foreign corporation doing an exclusively inter- 
state business as a motor carrier of freight did 
not impose a burden on interstate commerce in 
contravention of the United States Constitu- 
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tion, since no tax would be imposed if such 
corporation should have no net income earned 
in North Carolina by reason of its interstate 
business, and the tax was imposed only upon 
that portion of its net income which was rea- 
sonably attributable to its interstate business 
done within the borders of the State, without 
any discrimination against the taxpayer either 
in the admeasurement of the tax or the means 
for enforcing it, and the tax not being upon the 
franchise to engage in business. ET & WNC 
Transp. Co. v. Currie, 248 N.C. 560, 104 S.E.2d 
403 (1958), aff’d, 359 U.S. 28, 79S. Ct. 602, 3 L. 
Ed. 2d 625, rehearing denied, 359 U.S. 976, 79 
S, Ct. 874, 3 L. Ed. 2d 842 (1959), construing 
§ 105-134 as it stood before the 1957 amend- 
ment. 

In the collection of income taxes under 
former G.S. 105-134 from a foreign corporation 
doing an exclusively interstate business in 
North Carolina there was no violation of the 
“due process of law” provision of U.S. Const., 
Amend. XIV or of the “law of the land” provision 
of N.C. Const., Art. I, § 19. ET & WNC Transp. 
Co. v. Currie, 248 N.C. 560, 104 S.E.2d 403 
(1958), aff’d, 359 U.S. 28, 79 S. Ct. 602, 3 L. Ed. 
2d 625, rehearing denied, 359 U.S. 976, 79 S. 
Ct. 874, 3 L. Ed. 2d 843 (1959), construing 
§ 105-134 as it stood before the 1957 amend- 
ment. 

Transactional Test For Business In- 
come. — Under the transactional test, to de- 
termine whether business income as defined in 
this section prior to the 2002 amendment was 
derived from a transaction or activity in the 
regular course of the corporation’s trade or 
business, one had to consider the frequency and 
regularity of similar transactions, the former 
practices of the business, and the taxpayer’s 
subsequent use of the income. Polaroid Corp. v. 
Offerman, 349 N.C. 290, 507 S.E.2d 284 (1998), 
cert. denied, 526 U.S. 1098, 119 S. Ct. 1576, 143 
L. Ed. 2d 671 (1999) (decided prior to the 2002 
amendment to the definition of “business in- 
come” in this section); Union Carbide Corp. v. 
Offerman, 132 N.C. App. 665, 513 S.H.2d 341 
(1999), aff'd, 351 N.C. 310, 526 S.E.2d 167 
(2000) (decided prior to the 2002 amendment to 
the definition of “business income” in this sec- 
tion). 

Functional Test for Business Income. — 
Under the functional test, income was classi- 
fied as business income as defined in this sec- 
tion prior to the 2002 amendment if it arose 
from the acquisition, management, and/or dis- 
position of an asset that was used by the 
taxpayer in the regular course of business, and 
when determining whether a source of income 
constitutes business income under the func- 
tional test, the extraordinary nature or infre- 
quency of the event was irrelevant. Polaroid 
Corp. v. Offerman, 349 N.C. 290, 507 S.E.2d 
284 (1998), cert. denied, 526 U.S. 1098, 119 S. 
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Ct. 1576, 143 L. Ed. 2d 671 (1999) (decided 
prior to the 2002 amendment to the definition 
of “business income” in this section). 

Prejudgment and postjudgment interest re- 
covered by a taxpayer as part of a judgment for 
patent infringement was properly character- 
ized as business income, where the patents 
arose out of and were created by the taxpayer’s 
business activities, and the interest repre- 
sented compensation received in lieu of income 
that the taxpayer would have earned in the 
marketplace absent the infringement. Polaroid 
Corp. v. Offerman, 349 N.C. 290, 507 S.E.2d 
284 (1998), cert. denied, 526 U.S. 1098, 119 S. 
Ct. 1576, 143 L. Ed. 2d 671 (1999) (decided 
prior to the 2002 amendment to the definition 
of “business income” in this section). 

In determining if income is business income 
under the functional test, the court considers 
whether there are indicia of corporate owner- 
ship of the property and whether the property 
is essential to completeness of the regular trade 
or business. Union Carbide Corp. v. Offerman, 
132 N.C. App. 665, 513 S.E.2d 341 (1999), aff’d, 
351 N.C. 310, 526 S.E.2d 167 (2000) (decided 
prior to the 2002 amendment to the definition 
of “business income” in this section). 

Functional Test for Business Income Ap- 
plied to Liquidation. — The sale and liqui- 
dation of plaintiff’s fine jewelry manufacturing 
division generated nonbusiness income for the 
purpose of its corporate return where the plain- 
tiff continued to manufacture and sell other 
consumer products but not fine jewelry and 
where the proceeds were not reinvested in the 
company to pay off debts or meet other needs 
but were immediately distributed to the share- 
holder; because the sale was a partial liquida- 
tion, the court looked to the totality of the 
circumstances in applying the functional test. 
Lenox, Inc. v. Offerman, 140 N.C. App. 662, 538 
S.E.2d 203, 2000 N.C. App. LEXIS 1263 (2000), 
aff'd sub nom. Lenox, Inc. v. Tolson, 353 N.C. 
659, 548 S.E.2d 513 (2001) (decided prior to the 
2002 amendment to the definition of “business 
income” in this section). 

When a transaction involves a complete or 
partial liquidation and cessation of a company’s 
particular line of business, and the proceeds 
are distributed to shareholders rather than 
reinvested in the company, any gain or loss 
generated from that transaction is nonbusiness 
income under the functional test. Lenox, Inc. v. 
Tolson, 353 N.C. 659, 548 S.E.2d 513, 2001 N.C. 
LEXIS 671 (2001), (decided prior to the 2002 
amendment to the definition of “business in- 
come” in this section). 

Apportionment of Income of Unitary 
Business. — The fact that the corporate enter- 
prise is a unitary one, in the sense that the 
ultimate gain is derived from the entire busi- 
ness, does not mean that for the purpose of 
taxation the activities which are conducted in 
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different jurisdictions are to be regarded as 
component parts of a single unit so that the 
entire net income may be taxed in one state 
regardless of the extent to which it may be 
derived from the conduct of the enterprise in 
another state. American Bakeries Co. v. 
Johnson, 259 N.C. 419, 131 S.E.2d 1 (1963). 

Although a unitary business (a concern that 
is carrying on one kind of business, the compo- 
nent parts of which are too closely connected 
and necessary to each other to justify division 
or separate consideration, as independent 
units) may produce an income which must be 
allocated to two or more states in which its 
activities are carried on, such business may not 
be split up arbitrarily and conventionally in 
applying the tax laws; there must be some 
logical reference to the production of income. 
American Bakeries Co. v. Johnson, 259 N.C. 
A19, 131 S.E.2d 11963). 

In apportioning the income of a unitary busi- 
ness to determine how much of it is subject to 
state taxation the formula used must give ade- 
quate weight to the essential elements respon- 
sible for the earning of the income. American 
Bakeries Co. v. Johnson, 259 N.C. 419, 131 
S.E.2d 1 (1963). 

Lost Profit Damages Award for Patent 
Infringement. — The Secretary of Revenue’s 
interpretation of business income to include a 
lost profit damages award for infringement of 
the taxpayer’s patents was correct, in that the 
recovery was an extraordinary or unusual 
transaction that provided the taxpayer with 
income from assets that were integral parts of 
its regular trade or business operations. 
Polaroid Corp. v. Offerman, 349 N.C. 290, 507 
S.E.2d 284 (1998), cert. denied, 526 U.S. 1098, 
119 Ss Ct) 1576; 143 Lhd 2d ee7teago9) 
(decided prior to the 2002 amendment to the 
definition of “business income” in this section). 

Mutual Dependency of Interrelated Ac- 
tivities Sustains Apportionment Formula. 
— In allocating for taxation by this State a part 
of the net income of a unitary business operat- 
ing in this State and several other states, it is 
not required that its equipment appropriately 
employed in this State be equally productive 
with that employed in the other states, but the 
mutual dependency of the interrelated activi- 
ties in furtherance of the entire business sus- 
tains an apportionment formula which results 
in a reasonable approximation of its income 
earned here, it being required only that the 
formula not be intrinsically arbitrary or pro- 
duce an unreasonable result. VEPCO v. Currie, 
254 N.C. 17, 118 S.E.2d 155, appeal dismissed, 
367 U.S. 910, 81S. Ct. 1919, 6 L. Ed: 2d 1250 
(1961). 

Taxation of Dividends Received by For- 
eign Corporation from Foreign Subsid- 
iary. — For purposes of taxation in a parent- 
subsidiary relationship, where the corporate 
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separation is maintained and the subsidiary 
conducts its own business, the subsidiary, not 
the parent, is doing the business. American 
Bakeries Co. v. Johnson, 259 N.C. 419, 131 
Sale2o C1963). 

The mere fact that a foreign corporation 
engaged in business in this and other states, 
owns a subsidiary corporation in another state, 
which subsidiary does no business in North 
Carolina and owns no property in this State but 
is engaged in a similar business to that of the 
parent corporation, does not of itself require the 
parent corporation to prorate the dividends 
received from such subsidiary to all the states 
in which the parent corporation does business. 
American Bakeries Co. v. Johnson, 259 N.C. 
AVO 13S.H.20 11963). 

There was no legal basis for requiring a 
foreign corporation to pay income taxes to the 
State on the dividends received from its subsid- 
iary, where the subsidiary was neither a cus- 
tomer nor a retail outlet of the parent corpora- 
tion, and the dividends were paid out of 
earnings of the subsidiary no part of which was 
earned from business conducted or transacted 
in the State. American Bakeries Co. v. Johnson, 
259 N.C. 419, 131 S.E.2d 1 (1963). 

Taxation of Dividends Received by Do- 
mesticated Corporation from Foreign 
Subsidiary. — Where the separate entities of 
the domesticated parent and its foreign, divi- 
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dend-paying subsidiary (engaged in a similar 
business outside of North Carolina) are main- 
tained — each transacting its own business as 
a distinct corporation and dealing with the 
other as if no parent-subsidiary relation existed 
— North Carolina cannot tax the subsidiary’s 
dividends even though they are included in the 
parent’s ultimate gains. Gulf Oil Corp. v. Clay- 
ton, 267 N.C. 15, 147 S.E.2d 522 (1966). 

The test for determining whether income of a 
foreign subsidiary may be taxed in this State 1s 
not solely whether the business of a foreign 
subsidiary is similar to that in which the do- 
mesticated parent is engaging in North Caro- 
lina or elsewhere, or whether it has had busi- 
ness transactions with the parent elsewhere in 
the world. Conceding both similarity of busi- 
nesses and intercorporate transactions outside 
the State, yet the dividend income which the 
subsidiary pays the parent cannot be constitu- 
tionally allocated to North Carolina and pro- 
rated for income taxation unless (1) it is attrib- 
utable to business activities within this 
jurisdiction or (2) the activities of the corpora- 
tions are so interrelated as to make it impossi- 
ble to identify the various sources of the tax- 
payer’s total earnings with reasonable 
certainty. Gulf Oil Corp. v. Clayton, 267 N.C. 
15)55147'S.E.2d 522 (1966): 

Cited in In re Dickinson, 281 N.C. 552, 189 
SE.2d 141 (1972); Fieldcrest Mills, Inc. v. 
Coble, 290 N.C. 586, 227 S.E.2d 562 (1976). 


OPINIONS OF ATTORNEY GENERAL 


Mortgage Guaranty Insurance Com- 
pany Not “Excluded Corporation”. — A 
mortgage guaranty insurance company is not 
an “excluded corporation” under subdivision 


(a)(4). See opinion of Attorney General to Mr. 
WB. Matthews, Director, Corporate Income 
and Franchise Tax Division, North Carolina 
Department of Revenue, 46 N-CACG 34.1976). 


§ 105-130.5. Adjustments to federal taxable income in de- 
termining State net income. 


(a) The following additions to federal taxable income shall be made in 


determining State net income: 
(1) 


and excess profits taxes; 


Taxes based on or measured by net income by whatever name called 


Interest paid in connection with income exempt from taxation under 


subdivisions, less allowable amortization on any 


been offset by the capital loss 


(2) 
this Part; 

(3) The contributions deduction allowed by the Code; 

(4) Interest income earned on bonds and other obligations of other states 
or their political 
bond acquired on or after January 1, 1963; 

(5) The amount by which gains have 
carryover allowed under the Code. All gains recognized on the sale or 
other disposition of assets must be included in determining State net 
income or loss in the year of disposition; 

(6) The net operating loss deduction allowed by the Code; and 

(7) 


Repealed by Session Laws 2001-327, s. 3(a), effective for taxable years 


beginning on or after January e7v0r 
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(8) Repealed by Session Laws 1987, c. 778, s. 2. 

(9) Payments to or charges by a parent, subsidiary or affiliated corpora- 
tion in excess of fair compensation in all intercompany transactions of 
any kind whatsoever pursuant to the Revenue Laws of this State. 

(10) The total amounts allowed under this Chapter during the taxable 
year as a credit against the taxpayer’s income tax. A corporation that 
apportions part of its income to this State shall make the addition 
required by this subdivision after it determines the amount of its 
income that is apportioned and allocated to this State and shall not 
apply to a credit taken under this Chapter the apportionment factor 
used by it in determining the amount of its apportioned income. 

(11) The amount by which the percentage depletion allowance allowed by 
sections 613 and 613A of the Code for mines, oil and gas wells, and 
other natural deposits exceeds the cost depletion allowance for these 
items under the Code, except as otherwise provided herein. This 
subdivision does not apply to depletion deductions for clay, gravel, 
phosphate rock, lime, shells, stone, sand, feldspar, gemstones, mica, 
talc, lithium compounds, tungsten, coal, peat, olivine, pyrophyllite, 
and other solid minerals or rare earths extracted from the soil or 
waters of this State. Corporations required to apportion income to 
North Carolina shall first add to federal taxable income the amount of 
all percentage depletion in excess of cost depletion that was sub- 
tracted from the corporation’s gross income in computing its federal 
income taxes and shall then subtract from the taxable income appor- 
tioned to North Carolina the amount by which the percentage 
depletion allowance allowed by sections 613 and 613A of the Code for 
solid minerals or rare earths extracted from the soil or waters of this 
State exceeds the cost depletion allowance for these items. 

(12) The amount allowed under the Code for depreciation or as an expense 
in lieu of depreciation for a utility plant acquired by a natural gas 
local distribution company, to the extent the plant is included in the 
company’s rate base at zero cost in accordance with G.S. 62-158. 

(13) Repealed by Session Laws 2001-427, s. 4(b), effective for taxable 
years beginning on or after January 1, 2002. 

(14) Royalty payments required to be added by G.S. 105-130.7A, to the 
extent deducted in calculating federal taxable income. 

(15) The applicable percentage of the amount allowed as a special 
accelerated depreciation deduction under section 168(k) or section 
1400L of the Code, as set out in the table below. In addition, a 
taxpayer who was allowed a special accelerated depreciation deduc- 
tion under section 168(k) or section 1400L of the Code in a taxable 
year beginning before January 1, 2002, and whose North Carolina 
taxable income in that earlier year reflected that accelerated depre- 
ciation deduction must add to federal taxable income in the taxpayer’s 
first taxable year beginning on or after January 1, 2002, an amount 
equal to the amount of the deduction allowed in the earlier taxable 
year. These adjustments do not result in a difference in basis of the 
affected assets for State and federal income tax purposes. The 
applicable percentage is as follows: 


Taxable Year Percentage 
2002 100% 
2003 70% 
2004 10% 
2005 and thereafter 0% 
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(16) (Effective for taxable years beginning on or after January 1, 2005.) 
The amount excluded from gross income under Subchapter R of 
Chapter 1 of the Code. 

(17) (Effective for taxable years beginning on or after January 1, 2005.) 
ee amount excluded from gross income under section 199 of the 
Code. 

(18) (Effective for taxable years beginning on or after January 1, 2005.) To 
the extent not included in federal taxable income, the amount of 
qualifying expenses for which the taxpayer claims a credit under G.S. 
105-130.47. 

(b) The following deductions from federal taxable income shall be made in 
determining State net income: 

(1) Interest upon the obligations of the United States or its possessions, to 
the extent included in federal taxable income: Provided, interest upon 
the obligations of the United States shall not be an allowable 
deduction unless interest upon obligations of the State of North 
Carolina or any of its political subdivisions 1s exempt from income 
taxes imposed by the United States. 

(1a) Interest upon the obligations of any of the following, net of related 
expenses, to the extent included in federal taxable income: 

a. This State, a political subdivision of this State, or a commission, an 
authority, or another agency of this State or of a political 
subdivision of this State. 

b. A nonprofit educational institution organized or chartered under 
the laws of this State. 

(2) Payments received from a parent, subsidiary or affiliated corporation 
in excess of fair compensation in intercompany transactions which in 
the determination of the net income or net loss of such corporation 
were not allowed as a deduction under the Revenue Laws of this 
State. 

(3) Repealed by Session Laws 2003-349, s. 1.1, effective January 1, 2003. 

(3a) Dividends treated as received from sources outside the United States 
as determined under section 862 of the Code, net of related expenses, 
to the extent included in federal taxable income. Notwithstanding the 
proviso in subdivision (c)\(3) of this section, the netting of related 
expenses shall be calculated in accordance with subdivision (c)(3) of 
this section and G.S. 105-130.6A. 

(3b) Any amount included in federal taxable income under section 78 or 
section 951 of the Code, net of related expenses. 

(4) Losses in the nature of net economic losses sustained by the corpora- 
tion in any or all of the 15 preceding years pursuant to the provisions 
of G.S. 105-130.8. A corporation required to allocate and apportion its 
net income under the provisions of G.S. 105-130.4 shall deduct its 
allocable net economic loss only from total income allocable to this 
State pursuant to the provisions of G.S. 105-130.8. 

(5) Contributions or gifts made by any corporation within the income year 
to the extent provided under G.S. 105-130.9. 

(6) Amortization in excess of depreciation allowed under the Code on the 
cost of any sewage or waste treatment plant, and facilities or equip- 
ment used for purposes of recycling or resource recovery of or from 
solid waste, or for purposes of reducing the volume of hazardous waste 
generated as provided in G.S. 105-130.10. 

(7) Depreciation of emergency facilities acquired prior to January 1, 1955. 
Any corporation shall be permitted to depreciate any emergency 
facility, as such is defined in section 168 of the Code, over its useful 
life, provided such facility was acquired prior to January 1, 1955, and 
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no amortization has been claimed on such facility for State income tax 

purposes. 

(8) The amount of losses realized on the sale or other disposition of assets 
not allowed under section 1211(a) of the Code. All losses recognized on 
the sale or other disposition of assets must be included in determining 
State net income or loss in the year of disposition. 

(9) With respect to a shareholder of a regulated investment company, the 
portion of undistributed capital gains of such regulated investment 
company included in such shareholder’s federal taxable income and 
on which the federal tax paid by the regulated investment company is 
allowed as a credit or refund to the shareholder under section 852 of 
the Code. 

(10) Repealed by Session Laws 1987, c. 778, s. 2. 

(11) If a deduction for an ordinary and necessary business expense was 
required to be reduced or was not allowed under the Code because the 
corporation claimed a federal tax credit against its federal income tax 
liability for the income year in leu of a deduction, the amount by 
which the deduction was reduced and the amount of the deduction 
that was disallowed. 

(12) Reasonable expenses, in excess of deductions allowed under the 
Code, paid for reforestation and cultivation of commercially grown 
trees; provided, that this deduction shall be allowed only to those 
corporations in which the real owners of all the shares of such 
corporation are natural persons actively engaged in the commercial 
growing of trees, or the spouse, siblings, or parents of such persons. 
Provided, further, that in no case shall a corporation be allowed a 
deduction for the same reforestation or cultivation expenditure more 
than once. 

(13) The eligible income of an international banking facility to the extent 
included in determining federal taxable income, determined as fol- 
lows: 

a. “International banking facility” shall have the same meaning as is 
set forth in the laws of the United States or regulations of the 
board of governors of the federal reserve system. 

b. The eligible income of an international banking facility for the 
taxable year shall be an amount obtained by multiplying State 
taxable income as determined under G.S. 105-130.3 (determined 
without regard to eligible income of an international banking 
facility and allocation and apportionment, if applicable) for such 
year by a fraction, the denominator of which shall be the gross 
receipts for such year derived by the bank from all sources, and 
the numerator of which shall be the adjusted gross receipts for 
such year derived by the international banking facility from: 

1. Making, arranging for, placing or servicing loans to foreign 
persons substantially all the proceeds of which are for use 
outside the United States; 

2. Making or placing deposits with foreign persons which are 
banks or foreign branches of banks (including foreign subsid- 
iaries or foreign branches of the taxpayer) or with other 
international banking facilities; or 

3. Entering into foreign exchange trading or hedging transac- 
tions related to any of the transactions described in this 
paragraph. 

c. The adjusted gross receipts shall be determined by multiplying the 
gross receipts of the international banking facility by a fraction 
the numerator of which is the average amount for the taxable 
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year of all assets of the international banking facility which are 

employed outside the United States and the denominator of 

which is the average amount for the taxable year of all assets of 
the international banking facility. 

d. For the purposes of this subsection the term “foreign person” 
means: 

1. An individual who is not a resident of the United States; 

2. A foreign corporation, a foreign partnership or a foreign trust, 
as defined in section 7701 of the Code, other than a domestic 
branch thereof; 

3. A foreign branch of a domestic corporation (including the 
taxpayer); 

4. A foreign government or an international organization or an 
agency of either, or 

5. An international banking facility. 

For purposes of this paragraph, the terms “foreign” and “do- 

mestic” shall have the same meaning as set forth in section 7701 

of the Code. 

(14) The amount by which the basis of a depreciable asset is required to 
be reduced under the Code for federal tax purposes because of a tax 
credit allowed against the corporation’s federal income tax liability. 
This deduction may be claimed only in the year in which the Code 
requires that the asset’s basis be reduced. In computing gain or loss on 
the asset’s disposition, this deduction shall be considered as depreci- 
ation. 

(15) The amount paid during the income year, pursuant to 7 U.S.C. 
§ 1445-2, as marketing assessments on tobacco grown by the corpo- 
ration in North Carolina. 

(16) The amount of natural gas expansion surcharges collected by a 
natural gas local distribution company under G.S. 62-158. 

(17) To the extent included in federal taxable income, the following: 

a. The amount of 911 charges collected under G.S. 62A-5 and remit- 
ted to a local government under G.S. 62A-6. 

b. The amount of wireless Enhanced 911 service charges collected 
under G.S. 62A-23 and remitted to the Wireless Fund under G.S. 
62A-24. 

(18) Interest, investment earnings, and gains of a trust, the settlors of 
which are two or more manufacturers that signed a settlement 
agreement with this State to settle existing and potential claims of the 
State against the manufacturers for damages attributable to a prod- 
uct of the manufacturers, if the trust meets all of the following 
conditions: 

a. The purpose of the trust is to address adverse economic conse- 
quences resulting from a decline in demand of the manufactured 
product potentially expected to occur because of market restric- 
tions and other provisions in the settlement agreement. 

b. A court of this State approves and retains jurisdiction over the 
trust. 

c. Certain portions of the distributions from the trust are made in 
accordance with certifications that meet the criteria in the 
agreement creating the trust and are provided by a nonprofit 
entity, the governing board of which includes State officials. 

(19) To the extent included in federal taxable income, the amount paid to 
the taxpayer during the taxable year from the Hurricane Floyd 
Reserve Fund in the Office of State Budget and Management for 
hurricane relief or assistance, but not including payments for goods or 
services provided by the taxpayer. 
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(20) Royalty payments received from a related member who added the 
payments to income under G.S. 105-130.7A for the same taxable year. 

(21) In each of the taxpayer’s first five taxable years beginning on or after 
January 1, 2005, an amount equal to twenty percent (20%) of the 
amount added to taxable income in a previous year as accelerated 
depreciation under subdivision (a)(15) of this section. 

(22) To the extent included in federal taxable income, the amount paid to 
the taxpayer during the taxable year from the Disaster Relief Reserve 
Fund in the Office of State Budget and Management for hurricane 
relief or assistance, but not including payments for goods or services 
provided by the taxpayer. 

(c) The following other adjustments to federal taxable income shall be made 
in determining State net income: 

(1) In determining State net income, no deduction shall be allowed for 
annual amortization of bond premiums applicable to any bond ac- 
quired prior to January 1, 1963. The amount of premium paid on any 
such bond shall be deductible only in the year of sale or other 
disposition. 

(2) Federal taxable income must be increased or decreased to account for 
any difference in the amount of depreciation, amortization, or gains or 
losses applicable to property which has been depreciated or amortized 
by use of a different basis or rate for State income tax purposes than 
used for federal income tax purposes prior to the effective date of this 
Part. 

(3) No deduction is allowed for any direct or indirect expenses related to 
income not taxed under this Part; provided, no adjustment shall be 
made under this subsection for adjustments addressed in G.S. 105- 
130.5(a) and (b). G.S. 105-130.6A applies to the adjustment for 
expenses related to dividends received that are not taxed under this 
Rant 

(4) The taxpayer shall add to federal taxable income the amount of any 
recovery during the taxable year not included in federal taxable 
income, to the extent the taxpayer’s deduction of the recovered 
amount in a prior taxable year reduced the taxpayer’s tax imposed by 
this Part but, due to differences between the Code and this Part, did 
not reduce the amount of the taxpayer’s tax imposed by the Code. The 
taxpayer may deduct from federal taxable income the amount of any 
recovery during the taxable year included in federal taxable income 
under section 111 of the Code, to the extent the taxpayer’s deduction 
of the recovered amount in a prior taxable year reduced the taxpayer’s 
tax imposed by the Code but, due to differences between the Code and 
this Part, did not reduce the amount of the taxpayer’s tax imposed by 
this Part. 

(5) Asavings and loan association may deduct interest earned on deposits 
at the Federal Home Loan Bank of Atlanta, or its successor, to the 
extent included in federal taxable income. 

(d) Repealed by Session Laws 1987, c. 778, s. 3. 

(e) Notwithstanding any other provision of this section, any recapture of 
depreciation required under the Code must be included in a corporation’s State 
net income to the extent required for federal income tax purposes. 

(f) Expired (1967;cn1110, 623; 1969pccs11113)112491971, c9 820; sleet 
8. 1) 1973,1051287, 1874; 19750764) sicd: 197 Te2ndiSess. pc. 200 fe eng 79: 
evh79, sa2e C801, se32m198 Wow /04)ise20:<enesarsn il: 1983omo bre. 7 ieee 
10-73; 82, 83;:1985;c. 720,'s. 1c) 791, s: 43511985 (Reg. Sess# 1986), ciS25: 
1987, c. 89; c. 637, s. 1; c. 778, ss. 2, 3; c. 804, s. 3; 1991, c. 598, ss. 3, 10; 1991 
(Reg. Sess., 1992), c. 857, s. 1; 1993 (Reg. Sess., 1994), c. 745, ss. 4, 5; LOShae 
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509, s. 50; 1996, 2nd Ex. Sess., c. 14, ss. 4, 10; 1997-439, s. 1; 1998-98, ss. 1(c), 
4, 69; 1998-158, s. 5; 1998-171, s. 7; 1999-333, s. 2: 1999-337, s. 1; 1999-463, Ex. 
Sess., s. 4.6(b); 2000-140, s. 93.1(a); 2000-173, s. 19(C)72001-327ss. (dd) te), 
3(a), (b); 2001-424, s. 12.2(b); 2001-427, ss. A(b), 10(a); 2002-72, s. 14; 2002-126, 
ss. 30C.2(a), 30C.2(c); 2002-136, ss. 1, 4; 2003-284, s. OV AVSe 2000-340) ce lee. 
2005-1, s. 5.7(b); 2005-276, ss. 35.1(b), 39.1(e).) 


Editor’s Note. — For the Hurricane Floyd 
Recovery Fund, see the Hurricane Floyd Recov- 
ery Act, Session Laws 1999-463. 

Session Laws 1999-463, s. 4.5 and Session 
Laws 2005-1, s. 5.6, provide that a written 
statement of State and federal income tax 
treatment be included with the disbursement of 
funds or property for hurricane relief or assis- 
tance by each agency disbursing same. 

Session Laws 2001-327, s. 1(a), provides: 
“The General Assembly finds that most corpo- 
rations engaged in manufacturing and retailing 
activities in this State comply with the State 
tax on income generated from using trade- 
marks in those activities. Taxpayers who do not 
comply, however, create an unfair burden on 
these corporate citizens. It is the intent of this 
section to reward taxpayers who comply, by 
giving them an option on how to file tax returns 
involving royalty income.” 

Session Laws 2001-327, ss. 1(d), 1(e), 3(a) 
and 3(b), effective for taxable years beginning 
on or after January 1, 2001, added subsections 
(a)(14), (b)(3a), (b)(3b), and (b)(20), and re- 
pealed subdivision (a)(7), which read: “Special 
deductions allowable under sections 241 to 247, 
inclusive, of the Code.” 

Session Laws 2001-327, s. 1(f), provides in 
part: “Notwithstanding G.S. 105-163.41, no ad- 
dition to tax may be made under that statute 
for a taxable year beginning on or after Janu- 
ary 1, 2001, and before January 1, 2002, with 
respect to an underpayment of corporation in- 
come tax by a payer of royalties who adds the 
payments to State net income pursuant to 
G.S.105-130.7A(c), to the extent the underpay- 
ment was created or increased by this section 
[s. 1 of Session Laws 2001-327].” 

Session Laws 2001-327, s.3(c) provides: “Not- 
withstanding G.S. 105-163.41, no addition to 
tax may be made under that statute fore a, 
taxable year beginning on or after January 1, 
9001, and before January 1, 2002, with respect 
to an underpayment of corporation income tax 
to the extent the underpayment was created or 
increased by this section.” 

Session Laws 2001-427, s. 10(b), provides 
that notwithstanding G.S. 105-163.41, no addi- 
tion to tax may be made under that statute for 
a taxable year beginning on or after January l, 
2001, and before January 1, 2002, with respect 
to an underpayment of corporation income tax 
to the extent the underpayment was created or 
increased by s. 10 of the act, which amended 


subdivisions (b)(3a) and (b)(3b) of G.S. 105- 
130.5. 

Session Laws 2002-136, ss. 1, 4, effective for 
taxable years beginning on or after January 1, 
2001, added the second sentence in subdivision 
(b)(3a); and added the second sentence in sub- 
division (c)(3). 

Session Laws 2002-136, s. 5, provides: “It is 
the intent of the General Assembly that the 
provisions of this act are to remain in effect for 
taxable years beginning in 2001 and 2002. The 
Revenue Laws Study Committee shall study 
the treatment of expenses related to dividends 
received and other income not taxed and the 
taxation of affiliated corporations, of holding 
companies, and of financial institutions under 
current law. The Committee shall report to the 
2003 General Assembly its recommendations 
for modifying the provisions of this act and 
other provisions of the taxes on corporations 
and businesses in order to provide for a more 
equitable and stable source of revenue. Itis the 
intent of the General Assembly to address the 
issues raised by this act during the 2003 Reg- 
ular Session and enact changes effective for 
taxable years beginning on or after January 1, 
2008s 

Session Laws 2002-136, s. 6(a)-(c), provides: 
“(a) Ifa taxpayer meets the condition set out in 
subsection (c) of this section [Session Laws 
2002-136, s. 6(c)], then, notwithstanding G.S. 
105-162.41, no addition to tax may be made 
under that statute for a taxable year beginning 
on or after January 1, 2002, and before January 
1, 2003, with respect to an underpayment of 
corporate income tax to the extent the under- 
payment was created or increased by Section 3 
of S.L. 2001-327. This subsection does not apply 
to any underpayment of an installment of esti- 
mated tax that is due more than 15 days after 
the date this act becomes law. 

“(b) Ifa taxpayer meets the condition set out 
in subsection (c) of this section [Session Laws 
2002-136, s. 6(c)], then, notwithstanding G.S. 
105-236(4), the penalty under that statute for a 
taxable year beginning on or after January 1, 
2001, and before January 1, 2002, is waived 
with respect to failure to pay an amount of 
corporate income tax due to the extent the 
amount of tax due was created by Section 3 of 
SL. 2001-327. This subsection does not apply 
to any amount of corporate income tax that was 
due more than 15 days after the date this act 
becomes law. 

“(c) In order to qualify for the benefit of this 
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section [Session Laws 2002-136, s. 6], a tax- 
payer must pay within 15 days after the date 
this act becomes law all tax due by that date 
that was created or increased by Section 3 of 
Sle 2001-32727 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Session Laws 2005-1, s. 1, provides that 
2005-1 shall be known as “The Hurricane Re- 
covery Act of 2005.” 

For Session Laws 2005-1, ss. 2.1 and 4, 
containing provisions for legislative findings 
regarding critical hurricane recovery needs not 
met by existing state and federal programs and 
funds, and establishment of the Disaster Relief 
Reserve Fund, see note at G.S. 143-1. 

Session Laws 2005-276, s. 1.2, provides: 


CASE 


Cited in Fieldcrest Mills, Inc. v. Coble, 290 
N.C. 586, 227 S.E.2d 562 (1976). 
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“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2001-427, s. 4(b), effective for taxable years 
beginning on or after January 1, 2002, repealed 
subdivision (a)(13), relating to income excluded 
because attributed under section 925 of the 
Code to a foreign sales corporation. 

Session Laws 2001-427, s. 10(a), effective for 
taxable years beginning on or after January 1, 
2001, in this section as enacted by Session 
Laws 2001-327, inserted “net of related ex- 
penses” in subdivisions (b)(3a) and (b)(3b). 

Session Laws 2003-284. s. 37A.3, effective 
June 30, 2003, in subdivision (a)(15), twice 
substituted “special accelerated depreciation” 
for “thirty percent (830%) accelerated deprecia- 
tion,” changed the applicable percentage for 
2004 to “70%,” and added an applicable per- 
centage of “O” for “2005 and thereafter.” 

Session Laws 2003-349, s. 1.1, effective for 
taxable years beginning on and after January 
1, 2003, repealed subdivision (b)(3). 

Session Laws 2005-1, s. 5.7(b), effective for 
taxable years beginning on or after January 1, 
2004, added subdivision (b)(22). 

Session Laws 2005-276, s. 35.1(b), effective 
for taxable years beginning on or after January 
1, 2005, added subdivisions (a)(16), (a)(17). 

Session Laws 2005-276, s. 39.1(e), effective 
for taxable years beginning on or after January 
1, 2005, and applicable to qualifying expenses 
incurred on or after July 1, 2005, added subdi- 
vision (a)(18). 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 481. 


NOTES 


§ 105-130.6. Subsidiary and affiliated corporations. 


The net income of a corporation doing business in this State that is a parent, 
subsidiary, or affiliate of another corporation shall be determined by eliminat- 
ing all payments to or charges by the parent, subsidiary, or affiliated corpora- 
tion in excess of fair compensation in all intercompany transactions of any kind 
whatsoever. If the Secretary finds as a fact that a report by a corporation does 
not disclose the true earnings of the corporation on its business carried on in 
this State, the Secretary may require the corporation to file a consolidated 
return of the entire operations of the parent corporation and of its subsidiaries 
and affiliates, including its own operations and income. The Secretary shall 
determine the true amount of net income earned by such corporation in this 
State. The combined net income of the corporation and of its parent, subsid- 
laries, and affiliates shall be apportioned to this State by use of the applicable 
apportionment formula required to be used by the corporation under GS. 
105-130.4. The return shall include in the apportionment formula the property, 
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for which the return is made. For the 


purposes of this section, a corporation is considered a subsidiary of another 
corporation when, directly or indirectly, it is subject to control by the other 
corporation by stock ownership, interlocking directors, or by any other means 


whatsoever exercised by the same or associated financial interests, whether 
the control is direct or through one or more subsidiary, affiliated, or controlled 
corporations. A corporation is considered an affiliate of another corporation 
when both are directly or indirectly controlled by the same parent corporation 
or by the same or associated financial interests by stock ownership, interlock- 
ing directors, or by any other means whatsoever, whether the control is direct 
or through one or more subsidiary, affiliated, or controlled corporations. The 
secretary may require a consolidated return under this section regardless of 
whether the parent or controlling corporation or interests or its subsidiaries or 
affiliates, other than the taxpayer, are or are not doing business in this State. 

If a consolidated return required by this section is not filed within 60 days 
after it is demanded, then the corporation is subject to the penalties provided 


in G.S. 105-230 and G.S. 105-236. 


The parent, subsidiary, or affiliated corporation must incorporate in its 
return required under this section information needed to determine the net 
income taxable under this Part, and must furnish any additional information 
the Secretary requires. If the return does not contain the information required 
or the additional information requested is not furnished within 30 days after 
it is demanded, the corporation is subject to the penalties provided in G.5. 


105-230 and G.S. 105-236. 
If the Secretary finds that the 
subsidiary,or affiliated corporation un 


determination of the income of a parent, 
der a consolidated return will produce a 


greater or lesser figure than the amount of income earned in this State, the 
Secretary may readjust the determination by reasonable methods of compu- 
tation to make it conform to the amount of income earned in this State. If the 
corporation contends the figure produced is greater than the earnings in this 
State, it must file with the Secretary within 30 days after notice of the 


determination a statement of its objec 


tions and of an alternative method of 


determination. The Secretary must consider the statement in determining the 
income earned in this State. The findings and conclusions of the Secretary 
shall be presumed to be correct and shall not be set aside unless shown to be 
plainly wrong. (1939, c. 158, s. S18 2a OAc Oe po, lo onc. 400, s. 4; 1945, 
c. 708, s. 4; 1959, c. 1259, ss. 4, 8; 1967, c. 1110, s. 3; 1971, c. 1223, s. 1; 1973, 
c. 476, s. 193; 1998-98, s. 69; 1998-212, s. 29A.14(f).) 


CASE NOTES 


Taxation of Dividends Received by Do- 
mesticated Corporation from Foreign 
Subsidiary. — Where the separate entities of 
the domesticated parent and its foreign, divi- 
dend-paying subsidiary (engaged in a similar 
business outside of North Carolina) are main- 
tained, each transacting its own business as a 
distinct corporation and dealing with the other 
as if no parent-subsidiary relation existed, 
North Carolina cannot tax the subsidiary’s div- 
idends, even though they are included in the 
parent’s ultimate gains. Gulf Oil Corp. v. Clay- 
ton, 267 N.C. 15, 147 S.E.2d 522 (1966). 

The test for determining whether in- 


come of a foreign subsidiary may be taxed 
in this State is not solely whether the business 
of a foreign subsidiary is similar to that in 
which the domesticated parent is engaging in 
North Carolina or elsewhere, or whether it has 
had business transactions with the parent else- 
where in the world. Conceding both similarity 
of businesses and intercorporate transactions 
outside the State, yet the dividend income 
which the subsidiary pays the parent cannot be 
constitutionally allocated to North Carolina 
and prorated for income taxation unless (1) it is 
attributable to business activities within this 
jurisdiction, or (2) the activities of the corpora- 
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tions are so interrelated as to make it impossi- Applied in NCNB Mtg. Corp. v. Coble, 31 
ble to identify the various sources of the tax- N.C. App. 2438, 228 S.E.2d 776 (1976). 

payer’s total earnings with reasonable cer- 

tainty. Gulf Oil Corp. v. Clayton, 267 N.C. 15, 

147 S.E.2d 522 (1966). 


§ 105-130.6A. Adjustment for expenses related to divi- 
dends. 


(a) Definitions. — The provisions of G.S. 105-130.6 govern the determina- 
tion of whether a corporation is a subsidiary or an affiliate of another 
corporation. In addition, the following definitions apply in this section: 

(1) Affiliated group. — A group that includes a corporation, all other 
corporations that are affiliates or subsidiaries of that corporation, and 
all other corporations that are affiliates or subsidiaries of another 
corporation in the group. 

(2) Bank holding company. — A holding company with an affiliate that is 
subject to the privilege tax on banks levied in G.S. 105-102.3. 

(3) Dividends. — Dividends received that are not taxed under this Part. 

(4) Electric power holding company. — A holding company with an 
affiliate or a subsidiary that is subject to the franchise tax on electric 
power companies levied in G.S. 105-116. 

(5) Expense adjustment. — The adjustment required by G.S. 105- 
130.5(c)(3) for expenses related to dividends not taxed under this Part. 

(6) Holding company. — Defined in G.S. 105-120.2. 

(b) General Rule. — For corporations other than bank holding companies 
and electric power holding companies, the adjustment under G.S. 105- 
130.5(c)(3) for expenses related to dividends not taxed under this Part may not 
exceed an amount equal to fifteen percent (15%) of the dividends. 

(c) Bank Holding Companies. — For bank holding companies the adjust- 
ment under G.S. 105-130.5(c)(3) for expenses related to dividends not taxed 
under this Part may not exceed an amount equal to twenty percent (20%) of the 
dividends. 

(d) Electric Power Holding Companies. — For electric power holding com- 
panies, the adjustment under G.S. 105-130.5(c)(3) for expenses related to 
dividends not taxed under this Part may not exceed an amount equal to fifteen 
percent (15%) of its total interest expenses. 

(e) Cap for Bank Holding Companies. — After calculating the expense 
adjustment as provided in subsection (c) of this section, each bank holding 
company must calculate the amount of additional tax that results from the 
expense adjustments for the holding company and for every corporation in the 
holding company’s affiliated group for the taxable year. If the expense adjust- 
ments result in additional tax exceeding eleven million dollars ($11,000,000) 
for a taxable year for the affiliated group, the affiliated group may reduce the 
amount of the expense adjustment so that the resulting additional tax does not 
exceed this maximum. This maximum applies once to each affiliated group 
each taxable year, whether or not the group includes more than one bank 
holding company. 

The members of the affiliated group may allocate this reduction among 
themselves in their discretion. In order to take this reduction, each member of 
the affiliated group that is required to file a return under this Part and that has 
dividends for the taxable year must provide a schedule with its return that 
lists every member of the group that has dividends, the amount of the 
dividends, and whether the member is a bank holding company. In addition, 
the schedule must show the expense adjustments for those members whose 
additional tax as a result of the expense adjustment constitutes the maximum 
amount. In addition, each member must provide any other documentation 
required by the Secretary. 
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If the expense adjustment for an affiliated group is reduced under this 
subsection, and the return of a member of the group is later changed in a 
manner that reduces below the maximum the amount of additional tax for the 
group resulting from the expense adjustment, the Secretary may increase the 
expense adjustment for any member of the group in order to increase to the 
maximum the amount of additional tax for the group resulting from the 
expense adjustment. In this situation, the amount of the increase is considered 
a forfeited tax benefit with respect to the affiliated group for the purposes of 
G.S. 105-241.1(e). The date of the forfeiture is the date of the change that 
triggers the Secretary's authority to increase the expense adjustment. Any 
member whose expense adjustment the Secretary increases is liable for 
interest on the amount of the increase at the rate established under G:S. 
105-241.1(i), computed from the date the taxes would have been due if the 
expense adjustment had been calculated correctly on the original return. The 
amount of the increase and the interest are due 60 days after the date of the 
forfeiture. A taxpayer that fails to pay the amount of the increase and interest 
by the due date is subject to the penalties provided in G.S. 105-236. 

(f) Credits for Bank Holding Companies. — If the affiliated group of which 
a bank holding company is a member 1s eligible for the reduction provided in 
subsection (e) of this section for a taxable year, the affiliated group is also 
eligible for a credit equal to two million dollars ($2,000,000). If the affiliated 
group of which a bank holding company is a member is not eligible for the 
reduction provided in subsection (e) of this section for a taxable year, the 
affiliated group is eligible for a credit equal to the amount of additional tax that 
results from its expense adjustments in excess of the amount of additional tax 
that would result from the expense adjustments if the expense adjustment of 
any bank holding company in the group were equal to fifteen percent (15%) of 
the holding company’s dividends for that taxable year. 

A credit allowed by this subsection may be taken in four equal, annual 
installments beginning with the later of the following taxable year or the 
taxpayer’s taxable year beginning in 2003. The members of the affiliated group 
may allocate a credit allowed by this subsection among themselves in their 
discretion. 

(g) Credit for Electric Power Holding Companies. — After calculating the 
adjustment for expenses related to dividends under G.S. 105-130.5(c)(3), each 
electric power holding company must calculate the amount of additional tax 
under this Part that results from the expense adjustment for the taxable year. 
The electric power holding company is allowed a credit for the following 
taxable year equal to one-half of this amount of additional tax. 

‘As an alternative to taking this credit against its own tax liability, an electric 
power holding company may elect to allocate the credit among the members of 
its affiliated group. In this case, the credit must be taken in four equal 
installments beginning in the later of the following taxable year or the taxable 
year for which the taxpayer’s final return 1s due in 2004. 

(h) Limitation on Credits. — The credits provided in this section are allowed 
against the tax levied in this Part and the franchise tax levied in Article 3 of 
this Chapter. A taxpayer may claim a credit against only one of the taxes 
against which it is allowed. Each taxpayer must elect the tax against which the 
credit will be taken when filing the return on which the first installment of the 
credit is claimed. This election is binding. All installments and carryforwards 
of the credit must be taken against the same tax. 

In order for a member of an affiliated group to take a credit, each member of 
the affiliated group that is required to file a return under this Part or under 
Article 3 of this Chapter must attach a schedule to its return that shows for 
every member of the group the amount of the credit taken by 1t, the tax against 
which it is taken, and the amount of the resulting tax. In addition, each 
member must provide any other documentation required by the Secretary. 
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A credit allowed in this section may not exceed the amount of tax against 
which it is taken for the taxable year reduced by the sum of all credits 
allowable, except tax payments made by or on behalf of the taxpayer. Any 
unused portion of the credit may be carried forward to succeeding taxable 


years. (2002-136, s. 2.) 


Editor’s Note. — Session Laws 2002-136, s. 
7, made this section effective for taxable years 
beginning on or after January 1, 2001. 

Session Laws 2002-136, s. 5, provides: “It is 
the intent of the General Assembly that the 
provisions of this act are to remain in effect for 
taxable years beginning in 2001 and 2002. The 
Revenue Laws Study Committee shall study 
the treatment of expenses related to dividends 
received and other income not taxed and the 
taxation of affiliated corporations, of holding 
companies, and of financial institutions under 
current law. The Committee shall report to the 
2003 General Assembly its recommendations 
for modifying the provisions of this act and 
other provisions of the taxes on corporations 
and businesses in order to provide for a more 
equitable and stable source of revenue. It is the 
intent of the General Assembly to address the 
issues raised by this act during the 2003 Reg- 
ular Session and enact changes effective for 
taxable years beginning on or after January 1, 
2003 

Session Laws 2002-136, s. 6(a)-(c), provides: 
“(a) If a taxpayer meets the condition set out in 
subsection (c) of this section [Session Laws 
2002-136, s. 6(c)], then, notwithstanding G.S. 
105-163.41, no addition to tax may be made 


under that statute for a taxable year beginning 
on or after January 1, 2002, and before January 
1, 2003, with respect to an underpayment of 
corporate income tax to the extent the under- 
payment was created or increased by Section 3 
of S.L. 2001-327. This subsection does not apply 
to any underpayment of an installment of esti- 
mated tax that is due more than 15 days after 
the date this act becomes law. 

“(b) If a taxpayer meets the condition set out 
in subsection (c) of this section [Session Laws 
2002-136, s. 6(c)], then, notwithstanding G.S. 
105-236(4), the penalty under that statute for a 
taxable year beginning on or after January 1, 
2001, and before January 1, 2002, is waived 
with respect to failure to pay an amount of 
corporate income tax due to the extent the 
amount of tax due was created by Section 3 of 
S.L. 2001-327. This subsection does not apply 
to any amount of corporate income tax that was 
due more than 15 days after the date this act 
becomes law. 

“(c) In order to qualify for the benefit of this 
section [Session Laws 2002-136, s. 6], a tax- 
payer must pay within 15 days after the date 
this act becomes law all tax due by that date 
that was created or increased by Section 3 of 
Sale2Z 001327 


§ 105-130.7: Repealed by Session Laws 2003-349, s. 1.1, effective January 


1, 2003. 


§ 105-130.7A. Royalty income reporting option. 


(a) Purpose. — Royalty payments received for the use of trademarks in this 
State are income derived from doing business in this State. This section 
provides taxpayers with an option concerning the method by which these 
royalties can be reported for taxation when the recipient and the payer are 
related members. As provided in this section, these royalty payments can be 
either (i) deducted by the payer and included in the income of the recipient, or 
(11) added back to the income of the payer and excluded from the income of the 
recipient. 

(b) Definitions. — The following definitions apply in this section: 

(1) Component member. — Defined in section 1563(b) of the Code. 

(2) North Carolina royalty. — An amount charged that is for, related to, or 
in connection with the use in this State of a trademark. The term 
includes royalty and technical fees, licensing fees, and other similar 
charges. 

(3) Own. — To own directly, indirectly, beneficially, or constructively. The 
attribution rules of section 318 of the Code apply in determining 
ownership under this section. 

(4) Related entity. — Any of the following: 
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a. Astockholder who is an individual, or a member of the stockhold- 
er’s family enumerated in section 318 of the Code, if the stock- 
holder and the members of the stockholder’s family own in the 
aggregate at least eighty percent (80%) of the value of the 
taxpayer’s outstanding stock. 

b. A stockholder, or a stockholder’s partnership, limited liability 
company, estate, trust, or corporation, if the stockholder and the 
stockholder’s partnerships, limited liability companies, estates, 
trusts, and corporations own in the aggregate at least fifty 
percent (50%) of the value of the taxpayer’s outstanding stock. 

c. A corporation, or a party related to the corporation in a manner 
that would require an attribution of stock from the corporation to 
the party or from the party to the corporation under the attribu- 
tion rules of section 318 of the Code, if the taxpayer owns at least 
pea percent (80%) of the value of the corporation’s outstanding 
stock. 

(5) Related member. — A person that, with respect to the taxpayer during 
any part of the taxable year, is one or more of the following: 

a. Arelated entity. 

b. A component member. 

c. A person to or from whom there would be attribution of stock 
ownership in accordance with section 1563(e) of the Code if the 
phrase “5 percent or more” were replaced by “twenty percent 
(20%) or more” each place it appears in that section. 

(6) Royalty payment. — Either of the following: 

a. Expenses, losses, and costs paid, accrued, or incurred for North 
Carolina royalties, to the extent the amounts are allowed as 
deductions or costs in determining taxable income before operat- 
ing loss deduction and special deductions for the taxable year 
under the Code. 

b. Amounts directly or indirectly allowed as deductions under section 
163 of the Code, to the extent the amounts are paid, accrued, or 
incurred for a time price differential charged for the late payment 
of any expenses, losses, or costs described in this subdivision. 

(7) Trademark. — A trademark, trade name, service mark, or other 
similar type of intangible asset. 

(Siitises— Use of a trademark includes direct or indirect maintenance, 
management, ownership, sale, exchange, or disposition of the trade- 
mark. 

(c) Election. — For the purpose of computing its State net income, a 
taxpayer must add royalty payments made to, or in connection with transac- 
tions with, a related member during the taxable year. This addition is not 
required for an amount of royalty payments that meets either of the following 
conditions: 

(1) The related member includes the amount as income on a return filed 
under this Part for the same taxable year that the amount is deducted 
by the taxpayer, and the related member does not elect to deduct the 
amount pursuant to G.S. 105-130.5(b)(20). 

(2) The taxpayer can establish that the related member during the same 
taxable year directly or indirectly paid, accrued, or incurred the 
amount to a person who is not a related member. 

(d) Indirect Transactions. -—— For the purpose of this section, an indirect 
transaction or relationship has the same effect as if it were direct. (2001-327, 
s. 1(b); 2003-416, s. 15.) 
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Editor’s Note. — Session Laws 2001-327, s. 
l(a), provides: “The General Assembly finds 
that most corporations engaged in manufactur- 
ing and retailing activities in this State comply 
with the State tax on income generated from 
using trademarks in those activities. Taxpayers 
who do not comply, however, create an unfair 
burden on these corporate citizens. It is the 
intent of this section to reward taxpayers who 
comply, by giving them an option on how to file 
tax returns involving royalty income.” 

Session Laws 2001-327, s. 1(f) makes this 
section effective for taxable years beginning on 
or after January 1, 2001. 

Session Laws 2001-327, s. 1(f), provides in 
part: “Notwithstanding G.S. 105-163.41, no ad- 
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dition to tax may be made under that statute 
for a taxable year beginning on or after Janu- 
ary 1, 2001, and before January 1, 2002, with 
respect to an underpayment of corporation in- 
come tax by a payer of royalties who adds the 
payments to State net income pursuant to 
G.S.105-130.7A(c), to the extent the underpay- 
ment was created or increased by this section 
Is. 1 of Session Laws 2001-327].” 

Effect of Amendments. — Session Laws 
2003-416, s. 15, effective August 14, 2003, sub- 
stituted “own in the aggregate at least fifty 
percent (50%) of the value of the taxpayer’s 
outstanding stock” for “are component mem- 
bers with respect to the taxpayer” in subdivi- 
sion (b)(4)b. 


§ 105-130.8. Net economic loss. 


(a) Net economic losses sustained by a corporation in any or all of the 15 
preceding income years shall be allowed as a deduction to the corporation 


subject to the following limitations: 


(1) The purpose in allowing the deduction of a net economic loss of a prior 
year is to grant some measure of relief to the corporation that has 
incurred economic misfortune or is otherwise materially affected by 
strict adherence to the annual accounting rule in the determination of 
net income. The deduction allowed in this section does not authorize 
the carrying forward of any particular items or category of loss except 
to the extent that the loss results in the impairment of the net 
economic situation of the corporation so as to result in a net economic 


loss as defined in this section. 


(2) The net economic loss for any year means the amount by which 
allowable deductions for the year other than prior year losses exceed 
income from all sources in the year including any income not taxable 


under this Part. 


(3) Any net economic loss of prior years brought forward and claimed as a 
deduction in any income year may be deducted from net income of the 
year only to the extent that the loss carried forward from the prior 
years exceeds any income not taxable under this Part received in the 
same year in which the deduction is claimed, except that in the case 
of a corporation required to allocate and apportion to North Carolina 
its net income, only that proportionate part of the net economic loss of 
a prior year shall be deductible from total income allocable to this 
State as would be determined by the use of the allocation and 
apportionment provisions of G.S. 105-130.4 for the year of the loss. 

(4) Anet economic loss carried forward from any year shall first be applied 
to, or offset by, any income taxable or nontaxable of the next 
succeeding year before any portion of the loss may be carried forward 


to a succeeding year. 


(5) For purposes of this section, any income item deductible in determin- 
ing State net income under the provisions of G.S. 105-130.5 and any 
nonapportionable income not allocable to this State under the provi- 
sions of G.S. 105-130.4 shall be considered as income not taxable 
under this Part. The amount of the income item considered income not 
taxable under this Part is determined after subtracting related 
expenses for which a deduction was allowed under this Part. 

(6) No loss shall either directly or indirectly be carried forward more than 


15 years. 
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(b) A corporation claiming a deduction for a loss for the current year or 
carried forward from a prior year must maintain and make available for 
inspection by the Secretary all records necessary to determine and verify the 
amount of the deduction. The Secretary or the taxpayer may redetermine an 
item originating in a taxable year that is closed under the statute of limitations 


for the purpose of determining the amount of net economic loss that can be 
carried forward to a taxable year that remains open under the statute of 
limitations. (1939, c. 158, s. 322; 1941, c. 50, s. 5; 1943, c. 400, s. 4; c. 668; 1945, 


eavOSuse4: c.°752)'s; 3; 1947, c. bOMss: 


4: c. 894; 1949, c. 392, s. 3; 1951, c. 643, 


s. 4; c. 937, s. 4; 1953, c. TOs emt ce) 1302.6. 4;,1955. c. 1LOOeS Wc. loots. 
1; ce. 1332, 1342; c. 1343, s. 1; 1957, ¢. 1340, ss. 4, 3, 1959, c. 1259, s. 4; 1961, 


c. 201, s. 1; c. 1148; 1963, c. 1169, s. 2; ih) 
5. 69; 1998-171, ss. 6, 8; 2002-136, s. 3} 


Editor’s Note. — Session Laws 2002-136, s. 
5, provides: “It is the intent of the General 
Assembly that the provisions of this act are to 
remain in effect for taxable years beginning in 
2001 and 2002. The Revenue Laws Study Com- 
mittee shall study the treatment of expenses 
related to dividends received and other income 
not taxed and the taxation of affiliated corpora- 
tions, of holding companies, and of financial 
institutions under current law. The Committee 
shall report to the 2003 General Assembly its 
recommendations for modifying the provisions 
of this act and other provisions of the taxes on 
corporations and businesses in order to provide 
for a more equitable and stable source of reve- 
nue. It is the intent of the General Assembly to 
address the issues raised by this act during the 
2003 Regular Session and enact changes effec- 
tive for taxable years beginning on or after 
January 1, 2003.” 

Session Laws 2002-136, s. 6(a)-(c), provides: 
“(a) Ifa taxpayer meets the condition set out in 
subsection (c) of this section [Session Laws 
2002-136, s. 6(c)], then, notwithstanding G.S. 
105-163.41, no addition to tax may be made 
under that statute for a taxable year beginning 
on or after January 1, 2002, and before January 
1, 2003, with respect to an underpayment of 
corporate income tax to the extent the under- 
payment was created or increased by Section 3 


65, c. 1048; 1967, c. 1110, s. 3; 1998-98, 


2003-416, s. 5(@).) 


of S.L. 2001-327. This subsection does not apply 
to any underpayment of an installment of esti- 
mated tax that is due more than 15 days after 
the date this act becomes law. 

“(b) Ifa taxpayer meets the condition set out 
in subsection (c) of this section [Session Laws 
9002-136, s. 6(c)], then, notwithstanding Gist 
105-236(4), the penalty under that statute fora 
taxable year beginning on or after January l, 
2001, and before January 1, 2002, is waived 
with respect to failure to pay an amount of 
corporate income tax due to the extent the 
amount of tax due was created by Section 3 of 
SL. 2001-327. This subsection does not apply 
to any amount of corporate income tax that was 
due more than 15 days after the date this act 
becomes law. 

“(¢) In order to qualify for the benefit of this 
section [Session Laws 2002-136, s. 6], a tax- 
payer must pay within 15 days after the date 
this act becomes law all tax due by that date 
that was created or increased by Section 3 of 
Sie 2 00d 821.4 

Effect of Amendments. — Session Laws 
2003-416, s. 5.(), effective August 14, 2003, 
substituted “nonapportionable” for “nonbusi- 
ness” in the first sentence of subdivision (a)(5). 

Legal Periodicals. — For survey of 1976 
case law on taxation, see 55 N.C.L. Rev. 1083 
CLOT: 


CASE NOTES 


Editor’s Note. — Many of the cases in the 
following note were decided under G.S. 105-147 
prior to the amendment thereof by Session Laws 
1967, c. 1110. Section 105-147 was repealed by 
Session Laws 1989, c. 728, s. 1.3. 

Section Patterned After Internal Reve- 
nue Code. — This section is patterned after 
the net operating loss carryover deduction 
found in the 1939 federal Internal Revenue 
Code (see now Internal Revenue Code of 1954). 
Fieldcrest Mills, Inc. v. Coble, 290 N.C. 586, 227 
S.E.2d 562 (1976). 

Federal Case Law Applicable. — The Su- 


preme Court of North Carolina in construing 
this section has looked to and relied upon 
federal cases applying the analogous federal 
deduction. Fieldcrest Mills, Inc. v. Coble, 290 
N.C. 586, 227 S.E.2d 562 (1976). 

Carry-Over Provisions Enacted as a 
Matter of Grace. — The General Assembly 
was under no constitutional or other legal com- 
pulsion to permit a net economic loss or losses 
deduction for a corporation from taxable in- 
come in a subsequent year or years. It enacted 
the carry-over provisions purely as a matter of 
grace, gratuitously conferring a benefit but 
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limiting such benefit to the net economic loss of 
the taxpayer after deducting therefrom the 
allocable portion of such taxpayer’s nontaxable 
income. Aberfoyle Mfg. Co. v. Clayton, 265 N.C. 
165, 143 S.E.2d 113 (1965). 

The General Assembly was under no consti- 
tutional compulsion to allow any deduction 
whatever from income otherwise taxable in this 
State, because of a “net economic loss” in a prior 
year. Dayco Corp. v. Clayton, 269 N.C. 490, 153 
S.E.2d 28 (1967). 

Determination of Deduction of Loss for 
Prior Years. — This section requires the inclu- 
sion of nontaxable income in arriving at an 
allowable deduction for carry-over purposes to 
be deducted from taxable income in a succeed- 
ing year. Dayton Rubber Co. v. Shaw, 244 N.C. 
170, 92 S.E.2d 799 (1956), decided prior to the 
1963 amendment to former § 105-147. 

As to process provided for determining 
amount of deduction allowable to corporation 
on account of a “net economic loss” in a prior 
year, see Dayco Corp. v. Clayton, 269 N.C. 490, 
153 S.E.2d 28 (1967). 

Out-of-State Dividends and Capital 
Gains Received by Foreign Corporation 
Must Be Deducted. — Dividends received by 
a foreign corporation from shares of stock 
owned by it in nonsubsidiary corporations and 
capital gains received by it from the sale of 
shares of stock in such nonsubsidiary corpora- 
tions, even though such income is derived from 
out-of-state transactions and is not taxable 
here, must be deducted from the amount of loss 
carry-over claimed by the corporation against 
its income taxable by this State in succeeding 
years, since the income derived from dividends 
and capital gains is “income not taxable under 
this Division.” Dayco Corp. v. Clayton, 269 N.C. 
490, 153 S.E.2d 28 (1967). 

As Must Nonrecognized Gain on Liqui- 
dation of Subsidiaries. — Plaintiff’s gain 
realized from the sale of its two wholly-owned 
subsidiaries constituted “income from all 
sources in the year including any income not 
taxable under this division”; consequently, 
plaintiff was not entitled to any net economic 
losses deduction as sought in its complaint. 
Aberfoyle Mfg. Co. v. Clayton, 265 N.C. 165, 143 
Sab 2d) 113s9G65). 

Deduction by Successor Corporation of 
Loss Sustained by Submerged Corpora- 
tion. — Whether a successor corporation is 
entitled to deduct from its gross income an 
economic loss sustained by another corporation 
depends upon whether the successor corpora- 
tion is for practical purposes the same and is 
engaged in continuing the business of the kind 
and character conducted by the corporation 
whose loss is claimed as a deduction. Good Will 
Distribs. (N.), Inc. v. Shaw, 247 N.C. 157, 100 
S.E.2d 334 (1957); Good Will Distribs., Inc. v. 
Currie, 251 N.C. 120, 110 S.E.2d 880 (1959). 
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Where a corporation surviving a merger 
seeks to establish its right to deduct from its 
gross income an economic loss of one of its 
submerged corporations for a prior year as a 
carry-over under this section, and it appears 
from the facts alleged that the submerged cor- 
poration had a profit in the months of the fiscal 
year prior to the merger and that it had de- 
ducted its prior economic loss from such net 
income, leaving a balance on the loss side, and 
further, that as far as the facts alleged dis- 
closed, to allow the surviving corporation to 
make such deduction would result in reducing 
the surviving corporation’s income tax liability 
which had accrued on the date of the merger, 
such deduction by the surviving corporation 
was disallowed. Good Will Distribs. (N.), Inc. v. 
Shaw, 247 N.C. 157, 100 S.E.2d 334 (1957). 

The enactment of loss carry-over legislation 
by the General Assembly was purely a matter 
of grace. The provision should not be construed 
to give a “windfall” to a taxpayer who happens 
to have merged with other corporations. Its 
purpose is not to give a merged taxpayer a tax 
advantage over others who have not merged. 
Good Will Distribs., Inc. v. Currie, 251 N.C. 120, 
110 S.E.2d 880 (1959). 

In determining whether a successor corpora- 
tion may claim a net economic loss suffered by 
a predecessor corporation, the court must find 
that the two corporations are the “same,” ap- 
plying the continuity of business enterprise 
test. Fieldcrest Mills, Inc. v. Coble, 290 N.C. 
586, 227 S.E.2d 562 (1976). 

Continuity of business enterprise the- 
ory, the test used in determining whether a 
successor corporation may claim a net economic 
loss suffered by its predecessor, means that 
where a loss corporation and a gain corporation 
are merged, premerger losses may be offset 
against post-merger gains only to the extent 
that the business (or group of assets) which was 
previously operating at a loss is now operating 
at a profit. Fieldcrest Mills, Inc. v. Coble, 290 
N.C 586; 227 S-Fi20 562'(1976): 

The forgiveness of an indebtedness by 
an officer-stockholder constitutes a contri- 
bution to capital and does not constitute income 
of the corporation. Hence, the forgiveness of 
such indebtedness does not offset a net operat- 
ing loss of a corporation for a taxable year, and 
the corporation is entitled to carry forward such 
loss. Foreman Mfg. Co. v. Johnson, 261 N.C. 
504, 135 S.E.2d 205 (1964). 

Applied in Royle & Pilkington Co. v. Currie, 
250 N.C. 726, 110 S.E.2d 339 (1959), decided 
prior to the 1963 amendment to former § 105- 
147. 

Cited in Bellsouth Telecommunications, Inc. 
v. North Carolina Dep’t of Revenue, 126 N.C. 
App. 409, 485 S.E.2d 333 (1997). 
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Life insurance proceeds constitute “in- Wiley A. Warren, Jr., Assistant Director, Corpo- 
come not taxable” for Purposes of Computing rate Income and Franchise Tax Division, 47 
the Net Economic Loss Deduction under this NEG AIG 29 19 77): 

Section. See opinion of Attorney General to Mr. 


§ 105-130.9. Contributions. 


Contributions shall be allowed as a deduction to the extent ang im the 
manner provided as follows: 

(1) Charitable contributions as defined in section 170(c) of the Code, 
exclusive of contributions allowed in subdivision (2) of this section, 
shall be allowed as a deduction to the extent provided herein. The 
amount allowed as a deduction hereunder shall be limited to an 
amount not in excess of five percent (5%) of the corporation’s net 
income as computed without the benefit of this subdivision or subdi- 
vision (2) of this section. Provided, that a carryover of contributions 
shall not be allowed and that contributions made to North Carolina 
donees by corporations allocating a part of their total net income 
outside this State shall not be allowed under this subdivision, but 
shall be allowed under subdivision (3) of this section. 

(2) Contributions by any corporation to the State of North Carolina, any 
of its institutions, instrumentalities, or agencies, any county of this 
State, its institutions, instrumentalities, or agencies, any municipal- 
ity of this State, its institutions, instrumentalities, or agencies, and 
contributions or gifts by any corporation to educational institutions 
located within North Carolina, no part of the net earnings of which 
inures to the benefit of any private stockholders or dividend. For the 
purpose of this subdivision, the words “educational institution” shall 
mean only an educational institution which normally maintains a 
regular faculty and curriculum and normally has a regularly orga- 
nized body of students in attendance at the place where the educa- 
tional activities are carried on. The words “educational institution” 
shall be deemed to include all of such institution’s departments, 
schools and colleges, a group of “educational institutions” and an 
organization (corporation, trust, foundation, association or other 
entity) organized and operated exclusively to receive, hold, invest and 
administer property and to make expenditures to or for the sole 
benefit of an “educational institution” or group of “educational insti- 
tutions.” 

(3) Corporations allocating a part of their total net income outside North 
Carolina under the provisions of G.S. 105-130.4 shall deduct from 
total income allocable to North Carolina contributions made to North 
Carolina donees qualified under subdivisions (1) and (2) of this section 
or made through North Carolina offices or branches of other donees 
qualified under the above-mentioned subdivisions of this section; 
provided, such deduction for contributions made to North Carolina 
donees qualified under subdivision (1) of this section shall be limited 
in amount to five percent (5%) of the total income allocated to North 
Carolina as computed without the benefit of this deduction for 
contributions. 

(4) The amount of a contribution for which the taxpayer claimed a tax 
credit pursuant to G.S. 105-130.34 shall not be eligible for a deduction 
under this section. The amount of the credit claimed with respect to 
the contribution is not, however, required to be added to income under 
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G.S. 105-130.5(a)(10). (1939, c. 158, s. 322; 1941, c. 50, s. 5; 1943, ¢: 
400, s. 4; ¢. 668; 1945, cc, 708, s. 4° ¢.752)'s) 37194 7c, 501s Se4: crag 
1949, ¢. 392.8) 3; 1951) Cx643, so4:cn93 tis. 4358958) en LOSiaeaie 
1302, s: 471955; MOO}s/1s'c. 13319 'sy1ce? 1332) 1342) eee as eae 
1957, ¢c. 1340) ss3482 1959) c. 1259s" 42° 196) co 20 ea tae eee 
1963; c. 1169))822: 1965, c. L048;.1967, c_ 1110, s. 3. 1969.6. lio ee 
1973, c. 1287, s*43.1983,c: 713,.8:.82;.c. 793.8: 2; 1995: c.3 (0 neeeae 


§ 105-130.10. Amortization of air-cleaning devices, waste 
treatment facilities and recycling facilities. 


In lieu of any depreciation allowance, at the option of the corporation, a 
deduction shall be allowed for the amortization, based on a period of 60 
months, of the cost of: 

(1) Any air-cleaning device, sewage or waste treatment plant, including 
waste lagoons, and pollution abatement equipment purchased or 
constructed and installed which reduces the amount of air or water 
pollution resulting from the emission of air contaminants or the 
discharge of sewage, industrial waste, or other polluting materials or 
substances into the outdoor atmosphere or streams, lakes, rivers, or 
coastal waters. The deduction provided herein shall apply also to the 
facilities or equipment of private or public utilities built and installed 
primarily for the purpose of providing sewer service to residential and 
outlying areas. The deduction provided for in this subdivision shall be 
allowed by the Secretary of Revenue only upon the condition that the 
corporation claiming such allowance shall furnish to the Secretary a 
certificate from the Department of Environment and Natural Re- 
sources or from a local air pollution control program for air-cleaning 
devices located in an area where the Environmental Management 
Commission has certified a local air pollution control program pursu- 
ant to G.S. 143-215.112 certifying that the Environmental Manage- 
ment Commission or local air pollution control program has found as 
a fact that the air-cleaning device, waste treatment plant or other 
pollution abatement equipment purchased or constructed and in- 
stalled as above described has actually been constructed and installed 
and that such construction, plant or equipment complies with the 
requirements of the Environmental Management Commission or local 
air pollution control program with respect to such devices, construc- 
tion, plants or equipment, that such device, plant or equipment is 
being effectively operated in accordance with the terms and conditions 
set forth in the permit, certificate of approval, or other document of 
approval issued by the Environmental Management Commission or 
local air pollution control program, and that the primary purpose 
thereof is to reduce air or water pollution resulting from the emission 
of air contaminants or the discharge of sewage and waste and not 
merely incidental to other purposes and functions. 

(2) Purchasing and installing equipment or constructing facilities for the 
purpose of recycling or resource recovering of or from solid waste, or 
for the purpose of reducing the volume of hazardous waste generated. 
The deduction provided for in this subdivision shall be allowed by the 
Secretary of Revenue only upon the condition that the corporation 
claiming such allowance shall furnish to the Secretary a certificate 
from the Department of Environment and Natural Resources certify- 
ing that the Department of Environment and Natural Resources has 
found as a fact that the equipment or facility has actually been 
purchased, installed or constructed, that it is in conformance with all 
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rules and regulations of the Department of Environment and Natural 
Resources, and that recycling or resource recovering is the primary 
purpose of the facility or equipment. (1939, c. 158, s. 322; 1941, c. 50, 
s. 5: 1943, c. 400, s. 4; c. 668; 1945, c. 708, s. 4; c. 752, s. 3; 1947, c. 001, 
Siete 894194 No) BON Mera LGD Iie. 43,8) 45 c, DST Sr, LIS3NC. 
MOS 1S Meee 020s A195 owe L00Pe Fr ice oases, cog 321842; 
ce, 1343, s. 1; 1957, c. 1340, ss. 4, 8; 1959, c. 1259, s. 4; 1961, c. 201, s. 
1; c. 1148; 1963, c. 1169, s. 2; 1965, c. 1048; 1967, c. 1110, s. 3; 1969, c. 
By OT onc (Osel9s col262 6) 23,1919, C. 104,855, L971, co iid 
ey 0a tens 04,06, 193 1987 ca c04as. 4: HOSORCAIAS Ceo Cm 2G Ss: 
218(40), 219(28); 1997-448, s. 11A.119(a).) 


§ 105-130.10A. Amortization of equipment mandated by 
OSHA. 


(a) In lieu of any depreciation allowance, at the option of the corporation, a 
deduction shall be allowed for the amortization, based on a period of 60 
months, of the cost of any equipment mandated by the Occupational Safety and 
Health Act (OSHA), including the cost of planning, acquiring, constructing, 
modifying, and installing said equipment. 

(b) For the purposes of this section and G.S. 105-147(13)d, the term 
“equipment mandated by the Occupational Safety and Health Act” is any 
tangible personal property and other buildings and structural components of 
buildings, which is acquired, constructed, reconstructed, modified, or erected 
after January 1, 1979; and which the taxpayer must acquire, construct, install, 
or make available in order to comply with the occupational safety and health 
standards adopted and promulgated by the United States Secretary of Labor 
or the Commissioner of Labor of North Carolina, and the term “occupational 
safety and health standards” includes but is not limited to interim federal 
standards, consensus standards, any proprietary standards or permanent 
standards, as well as temporary emergency standards which may be adopted 
by the United States Secretary of Labor, promulgated as provided by the 
Occupational Safety and Health Act of 1970, (Public Law 91-596, 91st 
Congress, Act of December 29, 1970, 84 Stat. 1950) and which standards or 
regulations are published in the Code of Federal Regulations or otherwise 
properly promulgated under the Occupational Safety and Health Act of 1970 or 
any alternative rule, regulation or standard promulgated by the Commissioner 
of Labor of North Carolina as provided in G.S. 95-131. (1979, c. 776, s. 1.) 


Editor’s Note. — Section 105-147(13)d, re- taxable years beginning on or after January 1, 
ferred to in this section, was repealed by Ses- 1989. 
sion Laws 1989, c. 728, s. 13, effective for 


§ 105-130.11. Conditional and other exempticns. 


(a) Exempt Organizations. -—— Except as provided in subsections (b) and (c), 
the following organizations and any organization that is exempt from federal 
income tax under the Code are exempt from the tax imposed under this Part. 

(1) Fraternal beneficiary societies, orders or associations 
a. Operating under the lodge system or for the exclusive benefit of the 
members of a fraternity itself operating under the lodge system, 
and 
b. Providing for the payment of life, sick, accident, or other benefits to 
the members of such society, order or association, or their 
dependents. 
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(2) 


(3) 


(4) 


(5) 


(6) 


(7) 


(8) 


(9) 


Cooperative banks without capital stock organized and operated for 
mutual purposes and without profit; and electric and telephone 
membership corporations organized under Chapter 117 of the General 
Statutes. 

Cemetery corporations and corporations organized for religious, char- 
itable, scientific, literary, or educational purposes, or for the preven- 
tion of cruelty to children or animals, no part of the net earnings of 
which inures to the benefit of any private stockholder or individual. 
Business leagues, chambers of commerce, merchants’ associations, or 
boards of trade not organized for profit, and no part of the net 
earnings of which inures to the benefit of any private stockholder or 
individual. 

Civic leagues or organizations not organized for profit, but operated 
exclusively for the promotion of social welfare. 

Clubs organized and operated exclusively for pleasure, recreation, and 
other nonprofitable purposes, no part of the net earnings of which 
inures to the benefit of any private stockholder or member. 
Farmers’ or other mutual hail, cyclone, or fire insurance companies, 
mutual ditch or irrigation companies, mutual or cooperative tele- 
phone companies, or like organizations of a purely local character the 
income of which consists solely of assessments, dues, and fees col- 
lected from members for the sole purpose of meeting expenses. 
Farmers’, fruit growers’, or like organizations organized and operated 
as sales agents for the purpose of marketing the products of members 
and turning back to them the proceeds of sales, less the necessary 
selling expenses, on the basis of the quantity of product furnished by 
them. 

Mutual associations formed under G.S. 54-111 through 54-128 to 
conduct agricultural business on the mutual plan and marketing 
associations organized under G.S. 54-129 through 54-158. 

Nothing in this subdivision shall be construed to exempt any 
cooperative, mutual association, or other organization from an income 
tax on net income that has not been refunded to patrons on a 
patronage basis and distributed either in cash, stock, or certificates, 
or in some other manner that discloses the amount of each patron’s 
refund. Provided, in arriving at net income for purposes of this 
subdivision, no deduction shall be allowed for dividends paid on 
capital stock. Patronage refunds made after the close of the taxable 
year and on or before the fifteenth day of the ninth month following 
the close of the taxable year are considered as to be made on the last 
day of the taxable year to the extent the allocations are attributable to 
income derived before the close of the year; provided, that no stabili- 
zation or marketing organization that handles agricultural products 
for sale for producers on a pool basis is considered to have realized any 
net income or profit in the disposition of a pool or any part of a pool 
until all of the products in that pool have been sold and the pool has 
been closed; provided, further, that a pool is not considered closed 
until the expiration of at least 90 days after the sale of the last 
remaining product in that pool. These cooperatives and other organi- 
zations shall file an annual information return with the Secretary on 
forms to be furnished by the Secretary and shall include the names 
and addresses of all persons, patrons, or shareholders whose patron- 
age refunds amount to ten dollars ($10.00) or more. 


(10) Insurance companies paying the tax on gross premiums as specified 


in G.S. 105-228.5. 


(11) Corporations or organizations, such as condominium associations, 


homeowner associations, or cooperative housing corporations not 
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organized for profit, the membership of which is limited to the owners 
or occupants of residential units in the condominium, housing devel- 
opment, or cooperative housing corporation, and operated exclusively 
for the management, operation, preservation, maintenance, or land- 
scaping of the common areas and facilities owned by the corporation 
or organization or its members situated contiguous to the houses, 
apartments, or other dwellings or for the management, operation, 
preservation, maintenance, and repair of the houses, apartments, or 
other dwellings owned by the corporation or organization or its 
members, but only if no part of the net earnings of the corporation or 
organization inures (other than through the performance of related 
services for the members of such corporation or organization) to the 
benefit of any member of such corporation or organization or other 
erson. 

(b) Unrelated Business Income. — Except as provided in this subsection, an 
organization described in subdivision Can save oe (6) NC) (S) ror or tis 
section and any organization exempt from federal income tax under the Code 
is subject to the tax provided in G.S. 105-130.3 on its unrelated business 
taxable income, as defined in section 512 of the Code, adjusted as provided in 
G.S. 105-130.5. The tax does not apply, however, to net income derived from 
any of the following: 

(1) Research performed by a college, university, or hospital. 

(2) Research performed for the United States or its instrumentality or for 
a state or its political subdivision. 

(3) Research performed by an organization operated primarily to carry on 
fundamental research, the results of which are freely available to the 
general public. 

(c) Homeowner Association Income. — An organization described in subdi- 
vision (a)(11) of this section is subject to the tax provided in G.S. 105-130.3 on 
its gross income other than membership income less the deductions allowed by 
this Article that are directly connected with the production of the gross income 
other than membership income. The term “membership income” means the 
gross income from assessments, fees, charges, or similar amounts received 
from members of the organization for expenditure in the preservation, main- 
tenance, and management of the common areas and facilities of or the 
residential units in the condominium or housing development. 

(d) Real Estate Mortgage Investment Conduits. — An entity that qualifies 
as a real estate mortgage investment conduit, as defined in section 860D of the 
Code, is exempt from the tax imposed under this Part, except that any net 
income derived from a prohibited transaction, as defined in section 860F of the 
Code, is taxable to the real estate mortgage investment conduit under G.S. 
105-130.3 and G.S. 105-130.3A, subject to the adjustments provided in G.S. 
105-130.5. This subsection does not exempt the holders of a regular or residual 
interest in a real estate mortgage investment conduit as defined in section 
860G of the Code from any tax on the income from that interest. @9s9Reals, 
s. 314; 1945, c. 708, s. 4; c. 752, s. 3; 1949, c. 392, s. Sloper Osis IelO55; 
c. 1313, s. 1; 1957, c. 1840, s. 4; 1959, c. 1259, s. 4; LOGS) CeLLGONs eas 196 fc: 
its 9VSnc: 476,80 1935 c: LOS 3acetl O otter Ose237c: Holes 2 LIS 
Me 0esa2 1983, 10028) Ss aliens le 1985 (Reg. Sess., 1986), c. 826, s. 5; 1991 (Reg. 
Sess., 1992), c. 921, s. 1; 1993, c. 494, s. 2; 1998-98, ss. 1(b), 69.) 


CASE NOTES 


Income realized by an educational insti- income taxes under this section, when such 
tution of another state from the rental ofreal income is placed in the general fund of such 
estate owned by it in this State is exempt from educational institution and is used exclusively 
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for educational purposes. In re Vanderbilt Cited in North Carolina Div. of Sons of 
Univ., 252 N.C. 743, 114 S.E.2d 655 (1960), Confederate Veterans v. Faulkner, 131 N.C. 
decided under former § 105-138. App. 775, 509 S.E.2d 207 (1998). 


§ 105-130.12. Regulated investment companies and real 
estate investment trusts. 


Any organization or trust which, in the opinion of the Secretary of Revenue 
of North Carolina, qualifies as either a “regulated investment company” under 
section 851 of the Code or as a “real estate investment trust” under section 856 
of the Code and which files with the North Carolina Department of Revenue its 
election to be treated as a “regulated investment company,” or as a “real estate 
investment trust” shall be taxed under this Part upon only that part of its net 
income which is not distributed or declared for distribution to shareholders 
during the income year or by the time required by law for the filing of the 
return for the income year including the period of any extension of time 
granted for filing such return. (1963.c. L169.s..2; L9G 7. callOss oo 200 (ees aun 
See lLOOnC a4 (Ons. 19S e198 on. ilo, Stl el 990-9545. Os) 


§ 105-130.13: Repealed by Session Laws 1987 (Regular Session, 1988), c. 
1089, s. 2, as amended by Session Laws 1989, c. 728, s. 1.33. 


§ 105-130.14. Corporations filing consolidated returns for 
federal income tax purposes. 


Any corporation electing or required to file a consolidated income tax return 
with the Internal Revenue Service shall not file a consolidated return with the 
Secretary of Revenue, unless specifically directed to do so in writing by the 
Secretary, and shall determine its State net income as if a separate return had 
been filed for federal purposes. (1967, c. 1110, s. 3; 1973, c. 476, s. 193.) 


§ 105-130.15. Basis of return of net income. 


(a) The net income of a corporation shall be computed in accordance with the 
method of accounting it regularly employs in keeping its books. The method 
must be consistent with respect to both income and deductions. If this method 
does not clearly reflect the income, the computation shall be made in accor- 
dance with a method that, in the Secretary’s opinion, does clearly reflect the 
income, but shall follow as nearly as practicable the federal practice, unless 
contrary to the context and intent of this Part. 

The Secretary may adopt the rules and regulations and any guidelines 
administered or established by the Internal Revenue Service unless contrary 
to any provisions of this Part. 

(b) Change of Income Year. — 

(1) A corporation may change the income year upon which it reports for 
income tax purposes without prior approval by the Secretary of 
Revenue if such change in income year has been approved by or is 
acceptable to the Federal Commissioner of Internal Revenue and is 
used for filing income tax returns under the provisions of the Code. 

If a corporation desires to make a change in its income year other 
than as provided above, it may make such change in its income year 
with the approval of the Secretary of Revenue, provided such approval 
is requested at least 30 days prior to the end of its new income year. 

A corporation which has changed its income year without request- 
ing the approval of the Secretary of Revenue as provided in the first 
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paragraph of this subdivision shall submit to the Secretary of Reve- 
nue notification of any change in the income year after the change has 
been approved by the Federal Commissioner of Internal Revenue or 
his agent where application for permission to change is required by 
the Federal Commissioner of Internal Revenue with such notification 
stating that such approval has been received. Where application for 
change of the income year is not required by the Federal Commis- 
sioner of Internal Revenue, notification of the change of income year 
shall be submitted to the Secretary of Revenue with the short period 
return. 

(2) A return for a period of less than 12 months (referred to in this 
subsection as “short period”) shall be made when the corporation 
changes its income year. In such a case, the return shall be made for 
the short period beginning on the day after the close of the former 
taxable year and ending at the close of the day before the day 
designated as the first day of the new taxable year, except that a 
corporation changing to, or from, a taxable year varying from 52 to 53 
weeks shall not be required to file a short period return if such change 
results in a short period of 359 days or more, or less than seven days. 
Short period income tax returns shall be filed within the same period 
following the end of such short period as is required for full year 
returns under the provisions of G.S. 105-130.17. 

(c) Any foreign corporation not domesticated in this State shall not use the 
installment method of reporting income to this State unless such corporation 
files a bond with the Secretary of Revenue in such amount and with such 
sureties as the Secretary shall deem necessary to secure the payment of any 
taxes which were deferred with respect to any installment transaction. 

(d) Notwithstanding any other provision of this Part, any corporation which 
uses the installment method of reporting income to this State and which is 
planning to withdraw from this State, merge, or consolidate its business, or 
terminate its business in this State by any other means whatsoever, shall be 
required to make a report for income tax purposes, to the Secretary of Revenue, 
of any unrealized or unreported income from installment sales made while 
doing business in this State and to pay any tax which may be due on such 
income. The manner and form for making such report and paying the tax shall 
be as prescribed by the Secretary. (1939, c. 158, s. 318; 1943, c. 400, s. 4; 1945, 
c. 708, s. 4; 1949, c. 392, s. 3; 1955, c. 1313, s. 1; 1957, c. 1340 65.45 106accull6o% 
s, 2; 1967, c. 1110, s. 3; 1973, c. 476, s. 193; 1983, c. Tl Suse 8291 993-93 eno: 
2000-140, s. 64(a).) 


§ 105-130.16. Returns. 


(a) Return. — Every corporation doing business in this State must file with 
the Secretary an income tax return showing specifically the items of gross 
income and the deductions allowed by this Part and any other facts the 
Secretary requires to make any computation required by this Part. The return 
of a corporation must be signed by its president, vice-president, treasurer, 
assistant treasurer, secretary, or assistant secretary. The officer signing the 
return must furnish an affirmation verifying the return. The affirmation must 
be in the form required by the Secretary. 
~ (b) Correction of Distortions. — When the Secretary has reason to believe 

that any corporation so conducts its trade or business in such manner as to 
either directly or indirectly distort its true net income and the net income 
properly attributable to the State, whether by the arbitrary shifting of income, 
through price fixing, charges for service, or otherwise, whereby the net income 
is arbitrarily assigned to one or another unit in a group of taxpayers carrying 


723 


§105-130.17 CH. 105. TAXATION §105-130)1% 


on business under a substantially common control, the Secretary may require 
any facts the Secretary considers necessary for the proper computation of the 
entire net income and the net income properly attributable to the State, and in 
determining these computations, the Secretary must have regard to the fair 
profit that would normally arise from the conduct of the trade or business. 

(c) Other Corrections. — When any corporation liable to taxation under this 
Part conducts its business in such a manner as to either directly or indirectly 
benefit the members or stockholders thereof or any person interested in the 
business by selling its products or goods or commodities in which it deals at 
less than the fair price which might be obtained therefor, or when a corpora- 
tion, a substantial portion of whose capital stock is owned either directly or 
indirectly by another corporation, acquires and disposes of the products of the 
corporation so owning a substantial portion of its stock in such a manner as to 
create a loss or improper net income for either of the corporations, or when a 
corporation, owning directly or indirectly a substantial portion of the stock of 
another corporation, acquires and disposes of the products of the corporation of 
which it so owns a substantial portion of the stock in such manner as to create 
a loss or improper net income for either of the corporations, the Secretary may 
determine the amount of taxable income of the such corporations for the 
calendar or fiscal year, having due regard to the reasonable profits which, but 
for such arrangement or understanding, might or could have been obtained by 
the corporations liable to taxation under this Part from dealing in such 
products, goods or commodities. (1939, c. 158, s. 326; 1941, c. 50, s. 5; 1943, c. 
A0Q0, s. 4, 1945) c. 708, 5s. 4; 1951) c.643 5. 4719572 ce 1340 rsa we ee 
s. 3; 1973, c. 476, s. 193; 1998-98, s. 69; 1999-337, s. 22.) 


§ 105-130.17. Time and place of filing returns. 


(a) Returns must be filed as prescribed by the Secretary at the place 
prescribed by the Secretary. Returns must be in the form prescribed by the 
Secretary. The Secretary shall furnish forms in accordance with G.S. 105-254. 

(b) Except as otherwise provided in this section, the return of a corporation 
shall be filed on or before the fifteenth day of the third month following the 
close of its income year. An income year ending on any day other than the last 
day of the month shall be deemed to end on the last day of the calendar month 
ending nearest to the last day of a taxpayer’s actual income year. 

(c) In the case of mutual associations formed under G.S. 54-111 through 
54-128 to conduct agricultural business on the mutual plan and marketing 
associations organized under G.S. 54-129 through 54-158, which are required 
to file under subsection (a)(9) of G.S. 105-130.11, a return made on the basis of 
a calendar year shall be filed on or before the fifteenth day of the September 
following the close of the calendar year, and a return made on the basis of a 
fiscal year shall be filed on or before the fifteenth day of the ninth month 
following the close of the fiscal year. 

(d) Ataxpayer may ask the Secretary for an extension of time to file a return 
under G.S. 105-263. 

(d1) Organizations described in G.S. 105-130.11(a)(1), (8), (4), (5), (6), (7) 
and (8) that are required to file a return under G.S. 105-130.11(b) shall file a 
return made on the basis of a calendar year on or before the fifteenth day of 
May following the close of the calendar year and a return made on the basis of 
a fiscal year on or before the fifteenth day of the fifth month following the close 
of the fiscal year. 

(e) Any corporation that ceases its operations in this State before the end of 
its income year because of its intention to dissolve or to withdraw from this 
State, or because of a merger, conversion, or consolidation or for any other 
reason whatsoever shall file its return for the then current income year within 
75 days after the date it terminates its business in this State. 
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(f) Repealed by Session Laws 1998-217, s. 42, effective October Lele. 
(1939, c. 158, s. 329; 19438, c. 400, s. 4; 1951, c. 643, s. 4; 1953, c. 1302, s. 4; 1955; 
fy I 1957, c. 1340, s. 4; 1963; c: 1169, s. 2, 1967, ¢. 1110, 5.3; 1973, c 476, 
g, 193: c. 1287, s. 4; 1981, c. 56; 1989 (Reg. Sess., 1990), c. 984; s. 8; 1997-300, 
5, 3; 1998-217, s. 42; 1999-369, s. 5.5; 2000-140, s. 64(b).) 


§ 105-130.18. Failure to file returns; supplementary re- 
turns. 


If the Secretary determines that a corporation has failed to file a return or 
to include in a return filed, either intentionally or through error, items of 
taxable income, the Secretary may require from the corporation a return or 
supplementary return, under affirmation, of all the items of income that the 
corporation received during the year for which the return is made, whether or 
not taxable under this Part. If from a supplementary return or otherwise the 
Secretary finds that any items of income, taxable under this Part, have been 
omitted from the original return, that any items returned as taxable are not 
taxable, or that any item of taxable income is overstated or understated, the 
Secretary may require that the item be disclosed under affirmation of the 
corporation, and be added to or deducted from the original return. The filing of 
a supplementary return and the correction of the original return does not 
relieve the corporation from any of the penalties under G.S. 105-236. The 
Secretary may proceed under the provisions of G.5. 105-241.1, whether or not 
the Secretary requires a return or a supplementary return under this section. 
(1939, c. 158, s. 331; 1959, c. 1259, s. 8; 1967, c. 1110, s. 3; LO V3 cr4 Ons 13; 
1998-98, s. 69; 2000-140, s. 64(c).) 


§ 105-130.19. When tax must be paid. 


(a) Except as provided in Article 4C of this Chapter, the full amount of the 
tax payable as shown on the return must be paid to the Secretary within the 
time allowed for filing the return. 

(b), (c) Repealed by Session Laws 1989, c. Sess 

(d) Repealed by Session Laws 1993, c. 450, s. 30(1989, C2 158) se332) 1943) 
c. 400, s. 4; 1947, c. 501, s. 4; 1951, c. 648, s. 4; 1955, c. 17, s. Be 1959 For 2509: 
F221 963) 1c) 1169%s)2; 1967, 'c: 1110)s: 3; TO StenA 1G els MO ieee, Tae: 
7; 1989, c. 37, s. 1; 1989 (Reg. Sess., 1990), ¢. 984, s. 9; 1991 (Reg. Sess., 1992), 
€n930) s) 1471993, c. 450, s. 3.) 


§ 105-130.20. Federal corrections. 


If a taxpayer’s federal taxable income 1s corrected or otherwise determined 
by the federal government, the taxpayer must, within two years after being 
notified of the correction or final determination by the federal government, file 
an income tax return with the Secretary reflecting the corrected or determined 
taxable income. The Secretary shall determine from all available evidence the 
taxpayer’s correct tax liability for the income year. As used in this section, the 
term “all available evidence” means evidence of any kind that becomes 
available to the Secretary from any source, whether or not the evidence was 
considered in the federal correction or determination. 

The Secretary shall assess and collect any additional tax due from the 
taxpayer as provided in Article 9 of this Chapter. The Secretary shall refund 
any overpayment of tax as provided in Article 9 of this Chapter. A taxpayer that 
fails to comply with this section is subject to the penalties in G.S. 105-236 and 
forfeits its rights to any refund due by reason of the determination. (1939, c. 
1560's. 33471947) ¢. 501, 8. 4; 1949, c. 392, s. 3; 1957, c. 1840, s. 14; 1963, c. 
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11G9-s 52: L967) 1d 0asha: 1973) ch47G6s60193 71998 Kes: Sess., 1994), c. 582, 
s3/25) 


§ 105-130.21. Information at the source. 


(a) Every corporation having a place of business or having one or more 
employees, agents or other representatives in this State, in whatever capacity 
acting, including lessors or mortgagors of real or personal property, or having 
the control, receipt, custody, disposal, or payment of interest (other than 
interest coupons payable to the bearer), rent, salaries, wages, premiums, 
annuities, compensations, remunerations, emoluments or other fixed or deter- 
minable annual or periodical gains or profits paid or payable during any year 
to any taxpayer, shall make complete return thereof to the Secretary of 
Revenue under such regulations and in such form and manner and to such 
extent as may be prescribed by him. The filing of any report in compliance with 
the provisions of this section by a foreign corporation shall not constitute an act 
in evidence of and shall not be deemed to be evidence that such corporation is 
doing business in this State. 

(b) Every corporation doing business or having a place of business in this 
State shall file with the Secretary of Revenue, on such form and in such 
manner as he may prescribe, the names and addresses of all taxpayers, 
residents of North Carolina, to whom dividends have been paid and the 
amount of such dividends during the income year. (1939, c. 158, s. 328; 1945, 
ce 108) s) 41957, cP 13840) 641967 Ne 110 ese a9 PS her a Osceeeoas 


§ 105-130.22. Tax credit for construction of dwelling units 
for handicapped persons. 


There is allowed to corporate owners of multifamily rental units located in 
this State as a credit against the tax imposed by this Part, an amount equal to 
five hundred fifty dollars ($550.00) for each dwelling unit constructed by the 
corporate owner that conforms to Volume I-C of the North Carolina Building 
Code for the taxable year within which the construction of the dwelling unit is 
completed. The credit is allowed only for dwelling units completed during the 
taxable year that were required to be built in compliance with Volume I-C of 
the North Carolina Building Code. If the credit allowed by this section exceeds 
the tax imposed by this Part reduced by all other credits allowed, the excess 
may be carried forward for the next succeeding year. In order to secure the 
credit allowed by this section the corporation shall file with its income tax 
return a copy of the occupancy permit on the face of which is recorded by the 
building inspector the number of units completed during the taxable year that 
conform to Volume I-C of the North Carolina Building Code. After recording 
the number of these units on the face of the occupancy permit, the building 
inspector shall promptly forward a copy of the permit to the Building 
Accessibility Section of the Department of Insurance. (1973, c. 910, s. 1; 1979, 
ev803iss21 6271198 1 scuGS2 ise161997-Gyisiis? 1998 OS sauGoy 


§ 105-130.23: Repealed by Session Laws 1999-342, s. 1, effective for 
taxable years beginning on or after January 1, 2000. 


Editor’s Note. — Session Laws 1999-342,s. the act does not affect the rights or liabilities of 
4, provides that the act is effective for taxable the State, a taxpayer, or another person arising 
years beginning on or after January 1, 2000. under a statute repealed by the act before the 

Session Laws 1999-342, s. 3, provides that effective date of its repeal, nor does it affect the 
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right to any refund or credit of a tax that 
accrued under the repealed statute before the 
effective date of its repeal. 


§ 105-130.24: Repealed by Session Laws 1983 (Regular Session, 1984), c. 
1004, s. 2. 


§ 105-130.25. Credit against corporate income tax for con- 
struction of cogenerating power plants. 


(a) Credit. — A corporation or a partnership, other than a public utility as 
defined in G.S. 62-3(23), that constructs a cogenerating power plant in North 
Carolina is allowed as a credit against the tax imposed by this Part an amount 
equal to ten percent (10%) of the costs paid during the taxable year to purchase 
and install the electrical or mechanical power generation equipment of that 
plant. The credit may not be taken for the year in which the costs are paid but 
shall be taken for the taxable year beginning during the calendar year 
following the calendar year in which the costs were paid. To be eligible for the 
credit allowed by this section, the corporation or partnership must own or 
control the power plant at the time of construction. The credit allowed by this 
section may not exceed the amount of tax imposed by this Part for the year 
reduced by the sum of all credits allowed, except payments of tax made by or 
on behalf of the taxpayer. 

(b) Cogenerating Power Plant Defined. — For purposes of this section, a 
cogenerating power plant is a power plant that sequentially produces electrical 
or mechanical power and useful thermal energy using natural gas as its 
primary energy source. 

(c) Alternative Method. — A taxpayer eligible for the credit allowed by this 
section may elect to treat the costs paid during an earlier year as if they were 
paid during the year the plant becomes operational. This election must be 
made on or before April 15 following the calendar year in which the plant 
becomes operational. The election must be in the form prescribed by the 
Secretary and must contain any supporting documentation the Secretary may 
require. An election with respect to costs paid by a partnership must be made 
by the partnership and is binding on any partners to whom the credit is passed 
through. 

The costs with respect to which this election is made will be treated, for the 
purposes of this section, as if they had actually been paid in the year the plant 
becomes operational. If a taxpayer makes this election, however, the credit 
may not exceed one-fourth the amount of tax imposed by this Part for the year 
reduced by the sum of all credits allowed, except payments of tax by or on 
behalf of the taxpayer, but any unused portion of the credit may be carried 
forward for the next 10 taxable years. An election made under this subsection 
is irrevocable. 

(d) Application. — To be eligible for the credit allowed in this section, a 
taxpayer must file an application for the credit with the Secretary on or before 
April 15 following the calendar year in which the costs were paid. The 
application shall be in the form prescribed by the Secretary and shall include 
any supporting documentation the Secretary may require. An application with 
respect to costs paid by a partnership must be made by the partnership on 
behalf of its partners. 

(e) Ceiling. — The total amount of all tax credits allowed to taxpayers under 
this section for payments for construction and installation made in a calendar 
year may not exceed five million dollars ($5,000,000). The Secretary shall 
calculate the total amount of tax credits claimed from the applications filed 
pursuant to subsection (d). If the total amount of tax credits claimed for 
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payments made in a calendar year exceeds five million dollars ($5,000,000), 
the Secretary shall allow a portion of the credits claimed by allocating the total 
allowable amount among all taxpayers claiming the credits in proportion to the 
size of the credit claimed by each taxpayer. In no case may the total amount of 
all tax credits allowed under this section for costs paid in a calendar year 
exceed five million dollars ($5,000,000). 

If a credit claimed under this section is reduced as provided in this 
subsection, the Secretary shall notify the taxpayer of the amount of the 
reduction of the credit on or before December 31 of the year the taxpayer 
applied for the credit. The amount of the reduction of the credit may be carried 
forward and claimed for the next 10 taxable years if the taxpayer reapplies for 
a credit for the amount of the reduction, as provided in subsection (d). In such 
a reapplication, the costs for which a credit is claimed shall be considered as if 
they had been paid in the year preceding the reapplication. The Secretary’s 
allocations based on applications filed pursuant to subsection (d) are final and 
shall not be adjusted to account for credits applied for but not claimed. (1979, 
c. 801, s. 34; 1993 (Reg. Sess., 1994), c. 674, ss. 1, 2, 4; 1995, c. 17, s 271998-938; 
s. 69.) 


Editor’s Note. — Subsections (al) and (b) 
through (d) were redesignated as subsections 


(b) through (e), respectively, at the direction of 
the Revisor of Statutes. 


§ 105-130.26: Repealed by Session Laws 1999-342, s. 1, effective for 
taxable years beginning on or after January 1, 2000. 


Editor’s Note. — Session Laws 1999-342, s. 
4, provides that the act is effective for taxable 
years beginning on or after January 1, 2000. 

Session Laws 1999-342, s. 3, provides that 
the act does not affect the rights or liabilities of 
the State, a taxpayer, or another person arising 


§ 105-130.27: Expired. 


Editor’s Note. — Pursuant to former sub- 
section (g) of this section, this section applied 


under a statute repealed by the act before the 
effective date of its repeal, nor does it affect the 
right to any refund or credit of a tax that 
accrued under the repealed statute before the 
effective date of its repeal. 


only to costs incurred during taxable years 
beginning prior to January 1, 1998. 


§ 105-130.27A: Repealed by Session Laws 1999-342, s. 1, effective for 
taxable years beginning on or after January 1, 2000. 


Editor’s Note. — Session Laws 1999-342, s. 
4, provides that the act is effective for taxable 
years beginning on or after January 1, 2000. 

Session Laws 1999-342, s. 3, provides that 
the act does not affect the rights or liabilities of 
the State, a taxpayer, or another person arising 


under a statute repealed by the act before the 
effective date of its repeal, nor does it affect the 
right to any refund or credit of a tax that 
accrued under the repealed statute before the 
effective date of its repeal. 


§ 105-130.28. (Repealed effective for costs incurred during 
taxable years beginning on or after January 1, 
2006) Credit against corporate income tax for 
construction of a renewable energy equipment 


facility. 


(a) Credit. — A corporation that constructs in North Carolina a facility for 
the manufacture of renewable energy equipment is allowed a credit against the 
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§ 105-130.28 has a delayed repeal date. See notes. 


er eeaG SI0lns Die) 60) Iabite Downs 2 One pe eh le eee 
tax imposed by this Part equal to twenty-five percent (25%) of the installation 
and equipment costs of construction paid during the taxable year. The entire 
credit may not be taken for the taxable year in which the costs are paid but 
must be taken in five equal installments beginning with the taxable year in 
which the costs are paid. 

No credit is allowed, however, to the extent that any of the costs of the 
equipment were provided by federal, State, or local grants. To secure the credit 
allowed by this section, the taxpayer must own or control the facility at the 
time of construction. 

(b) Definitions. — The following definitions apply in this section: 

(1) Biomass equipment. — Products designed to use renewable biomass 
resources for biofuel production of ethanol, methanol, and biodiesel; 
anaerobic biogas production of methane utilizing agricultural and 
animal waste or garbage; or commercial thermal or electrical gener- 
ation from renewable energy crops or wood waste materials. The term 
also includes related devices for converting, conditioning, and storing 
the liquid fuels, gas, and electricity produced with biomass equip- 
ment. 

(2) Hydroelectric generator. — Defined in G.S. HOS teal 

(3) Renewable biomass resources. — Defined in G.S. 105-129.15. 

(4) Renewable energy equipment. — Biomass equipment, hydroelectric 
generators, solar electric or thermal equipment, and wind energy 
equipment. 

(5) Solar electric or thermal equipment. — Products designed to convert 
sunlight into electricity or heat. 

(6) Wind energy equipment. — Products designed to capture and convert 
wind energy into electricity or mechanical power. 

(c) Cap. — The credit allowed by this section may not exceed fifty percent 
(50%) of the amount of the tax imposed by this Part for the taxable year 
reduced by the sum of all credits allowable, except payments of tax made by or 
on behalf of the taxpayer. This limitation applies to the cumulative amount of 
the credit, including carryforwards, claimed by the taxpayer under this section 
for the taxable year. Any unused portion of the credit may be carried forward 
for the succeeding 10 years. 

(d) No Double Credit. — A taxpayer that claims any other credit allowed 
under this Chapter with respect to construction of a facility for the manufac- 
ture of renewable energy equipment may not take the credit allowed in this 
section with respect to the same facility. (1981, c. 921, s. 1; 1993 (Reg. Sess., 
1994), c. 584, s. 2; 1998-98, s. 82; 2000-128, s. 1.) 


Section Repealed Effective for Costs In- 
curred During Taxable Years Beginning 
on or after January 1, 2006. — This section 
is repealed effective for costs incurred during 
taxable years beginning on or after January di, 
2006, by Session Laws 2000-128, s. oe 

Session Laws 2000-128, s. 4, effective July 
14, 2000, provides: “This act does not affect the 


rights or liabilities of the State, a taxpayer, or 
another person arising under the statute re- 
pealed by this act before the effective date of its 
repeal, nor does it affect the right to any refund 
or credit of a tax that accrued under the re- 
pealed statute before the effective date of its 
repeal.” 


§§ 105-130.29 through 105-130.33: Repealed by Session Laws 1999- 


342, s. 1, effective for taxable years beginning on or after 


January 1, 2000. 
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Editor’s Note. — Session Laws 1999-342, s. 
4, provides that the act is effective for taxable 
years beginning on or after January 1, 2000. 

Session Laws 1999-342, s. 3, provides that 
the act does not affect the rights or liabilities of 
the State, a taxpayer, or another person arising 
under a statute repealed by the act before the 
effective date of its repeal, nor does it affect the 
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right to any refund or credit of a tax that 
accrued under the repealed statute before the 
effective date of its repeal. 

Repealed G.S. 105-130.33 was amended by 
Session Laws 1999-337, s. 23, effective July 22, 
1999, which, in subsection (a), inserted a sec- 
ond instance of “generator” and deleted “under 
this Part” following “allowable.” 


§ 105-130.34. Credit for certain real property donations. 


(a) Any corporation that makes a qualified donation of an interest in real 
property located in North Carolina during the taxable year that is useful for 
public beach access or use, public access to public waters or trails, fish and 
wildlife conservation, or other similar land conservation purposes is allowed a 
credit against the tax imposed by this Part equal to twenty-five percent (25%) 
of the fair market value of the donated property interest. To be eligible for this 
credit, the interest in real property must be donated in perpetuity to and 
accepted by the State, a local government, or a body that is both organized to 
receive and administer lands for conservation purposes and qualified to receive 
charitable contributions pursuant to G.S. 105-130.9. Lands required to be 
dedicated pursuant to local governmental regulation or ordinance and dedica- 
tions made to increase building density levels permitted under a regulation or 
ordinance are not eligible for this credit. The credit allowed under this section 
may not exceed five hundred thousand dollars ($500,000). To support the credit 
allowed by this section, the taxpayer must file with its income tax return, for 
the taxable year in which the credit is claimed, a certification by the 
Department of Environment and Natural Resources that the property donated 
is suitable for one or more of the valid public benefits set forth in this 
subsection. 

(b) The credit allowed by this section may not exceed the amount of tax 
imposed by this Part for the taxable year reduced by the sum of all credits 
allowed, except payments of tax made by or on behalf of the taxpayer. 

(c) Any unused portion of this credit may be carried forward for the next 
succeeding five years. 

(d) That portion of a qualifying donation that is the basis for a credit allowed 
under this section is not eligible for deduction as a charitable contribution 
under 4:5; 105-130:9:;, (1988, c..793,.s..1; 1989, ¢: 7.16) sul; e:-727) suelo ae 
1997-226, s. 1; 1997-443, s. 11A.119(a); 1998-98, s. 69; 1998-212, s. 29A.13(c); 
2002-72, s. 15(a).) 


§ 105-130.35: Recodified as § 105-269.5 by Session Laws 1991, c. 45, s. 20. 


§ 105-130.36. Credit for conservation tillage equipment. 


(a) Any corporation that purchases conservation tillage equipment for use 
in a farming business, including tree farming, shall be allowed a credit against 
the tax imposed by this Part equal to twenty-five percent (25%) of the cost of 
the equipment paid during the taxable year. This credit may not exceed two 
thousand five hundred dollars ($2,500) for any taxable year for any taxpayer. 
The credit may be claimed only by the first purchaser of the equipment and 
may not be claimed by a corporation that purchases the equipment for resale 
or for use outside this State. This credit may not exceed the amount of tax 
imposed by this Part for the taxable year reduced by the sum of all credits 
allowable, except tax payments made by or on behalf of the taxpayer. If the 
credit allowed by this section exceeds the tax imposed under this Part, the 
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excess may be carried forward for the succeeding five years. The basis in any 
equipment for which a credit is allowed under this section shall be reduced by 
the amount of credit allowable. 

(b) As used in this section, “conservation tillage equipment” means: 

(1) A planter such as a planter commonly known as a “no-till” planter 
designed to minimize disturbance of the soil in planting crops or trees, 
including equipment that may be attached to equipment already 
owned by the taxpayer; or, 

(2) Equipment designed to minimize disturbance of the soil in reforesta- 
tion site preparation, including equipment that may be attached to 
equipment already owned by the taxpayer; provided, however, this 
shall include only those items of equipment generally known as a 
“KG-Blade”, a “drum-chopper”, or a “V-Blade”. (1983 (Reg. Sess., 
1984), c. 969, s. 1; 1998-98, s. 88.) 


§ 105-130.37. Credit for gleaned crop. 


(a) Any corporation that grows a crop and permits the gleaning of the crop 
during the taxable year is allowed a credit against the tax imposed by this Part 
equal to ten percent (10%) of the market price of the quantity of the gleaned 
crop. This credit may not exceed the amount of tax imposed by this Part for the 
taxable year reduced by the sum of all credits allowable, except tax payments 
made by or on behalf of the taxpayer. No deduction is allowed under G.S. 
105-130.5(b)(5) for the items for which a credit is claimed under this section. 
Any unused portion of the credit may be carried forward for the succeeding five 

ears. 

(b) The following definitions apply to this section: 

(1) “Gleaning” means the harvesting of a crop that has been donated by 
the grower to the nonprofit organization which will distribute the crop 
to individuals or other nonprofit organizations it considers appropri- 
ate recipients of the food; 

(2) “Market price” means the season average price of the crop as deter- 
mined by the North Carolina Crop and Livestock Reporting Service in 
the Department of Agriculture and Consumer Services, or the average 
price of the crop in the nearest local market for the month in which the 
crop is gleaned if the Crop and Livestock Reporting Service does not 
determine the season average price for that crop; and 

(3) “Nonprofit organization” means an organization to which charitable 
contributions are deductible from gross income under the Code. (1983 
(Reg. Sess., 1984), c. 1018, s. 1; 1993 (Reg. Sess., 1994), c. 745, s. 6; 
1997-261, s. 12; 1998-98, s. 89.) 


§ 105-130.38: Repealed by Session Laws 1996, Second Extra Session, c. 14, 
s. 1, effective for taxable years beginning on or after January l, 
1996. 


§ 105-130.39. Credit for certain telephone subscriber line 
charges. 


(a) A corporation that provides local telephone service to low-income resi- 
dential consumers at reduced rates pursuant to an order of the North Carolina 
Utilities Commission is allowed a credit against the tax imposed by this Part 
equal to the difference between the following: 

(1) The amount of receipts the corporation would have received during the 
taxable year from those low-income customers had the customers 
been charged the regular rates for local telephone service and fees. 
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(2) The amount billed those low-income customers for local telephone 
service during the taxable year. 

(b) This credit is allowed only for a reduction in local telephone service rates 
and fees and is not allowed for any reduction in interstate subscriber line 
charges. This credit may not exceed the amount of tax imposed by this Part for 
the taxable year reduced by the sum of all credits allowable, except tax 
payments made by or on behalf of the corporation. (1985, c. 694, s. 2; 1998-98, 
pelt, 


§ 105-130.40: Recodified as § 105-129.8 by Session Laws 1996, Second 
Extra Session, c. 13, s. 3.2, effective for taxable years beginning 
on or after January 1, 1996. 


§ 105-130.41. (Effective for taxable years ending before 
January 1, 2009) Credit for North Carolina 
State Ports Authority wharfage, handling, and 
throughput charges. 


(a) Credit. — A taxpayer whose waterborne cargo is loaded onto or unloaded 
from an ocean carrier calling at the State-owned port terminal at Wilmington 
or Morehead City, without consideration of the terms under which the cargo is 
moved, is allowed a credit against the tax imposed by this Part. The amount of 
credit allowed is equal to the excess of the wharfage, handling (in or out), and 
throughput charges assessed on the cargo for the current taxable year over an 
amount equal to the average of the charges for the current taxable year and the 
two preceding taxable years. The credit applies to forest products, break-bulk 
cargo and container cargo, including less-than-container-load cargo, that is 
loaded onto or unloaded from an ocean carrier calling at either the Wilmington 
or Morehead City port terminal and to bulk cargo that is loaded onto or 
unloaded from an ocean carrier calling at the Morehead City port terminal. To 
obtain the credit, taxpayers must provide to the Secretary a statement from 
the State Ports Authority certifying the amount of charges for which a credit 
is claimed and any other information required by the Secretary. 

(b) Limitations. — This credit may not exceed fifty percent (50%) of the 
amount of tax imposed by this Part for the taxable year reduced by the sum of 
all credits allowable, except tax payments made by or on behalf of the 
corporation. Any unused portion of the credit may be carried forward for the 
succeeding five years. The maximum cumulative credit that may be claimed by 
a corporation under this section is two million dollars ($2,000,000). 

(c) Definitions. — For purposes of this section, the terms “handling” (in or 
out) and “wharfage” have the meanings provided in the State Ports Tariff 
Publications, “Wilmington Tariff, Terminal Tariff #6,” and “Morehead City 
Tariff, Terminal Tariff #1.” For purposes of this section, the term “throughput” 
has the same meaning as “wharfage” but applies only to bulk products, both 
dry and liquid. 

(cl) (Effective January 1, 2007) Report. — The Department of Revenue 
must publish by May 1 of each year the following information itemized by 
taxpayer for the 12-month period ending the preceding December 31: 

(1) The number of taxpayers taking a credit allowed in this section. 
(2) The total amount of charges with respect to which credits were taken. 
(3) The total cost to the General Fund of the credits taken. 

(d) Sunset. — This section is repealed effective for taxable years beginning 
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G.S. 105-130.41 has a postponed repeal date. See notes. 


a a ee 
on or after January 1, 2009. (1991 (Reg. Sess., 1992), c. 977, s. 1; 1993 (Reg. 
Sess., 1994), c. 681, s. 1; 1995, c. 17, s. 17; c. 495, ss. 1, 3, 4; 1996, 2nd Ex. Sess., 
c. 18, s. 15.3(a); 1997-443, s. 29.1(a)-(c); 1998-98, s. 69 = 2001-5 17) ss.ely 2. 


2002-99, s. 6(c); 2003-414, s. 7; 2005-429, s. 2.9.) 


Editor’s Note. — Session Laws 2002-99, s. 
6(a), effective August 29, 2002, amended Ses- 
sion Laws 1991 (Reg. Sess., 1992), c. 977, s. 4, 
which, as amended by Session Laws 1995, c. 17, 
s. 17, by Session Laws 1995, c. 495, s. 3, by 
Session Laws 1997-443, s. 29.1(a), and by Ses- 
sion Laws 2001-517, s. 1, made this section 
effective for taxable years beginning on or after 
March 1, 1992, and provided for its expiration 
for taxable years beginning on or after January 
1, 2003, by deleting the sunset provision. For 
sunset, see now subsection (d) of this section. 

Session Laws 1991 (Reg. Sess., 1992), c. 977, 
which enacted this section, in s. 3, as amended 
by Session Laws 1993 (Reg. Sess., 1994), c. 681, 
s. 3, and by Session Laws 1995, c. 495, s. ay 
provides: “The North Carolina State Ports Au- 
thority shall report annually to the General 
Assembly regarding the impact of the income 
tax credit enacted by this act on shipping and 
economic growth. Each report shall show the 
overall annual increase in shipping at each 
State port for the most recent year for which 
data is available and for each of the previous 10 
years. Each report shall estimate the number of 
jobs created at each port and in businesses 
related to port activity at each port since July 1, 
1992, as compared to the number of similar jobs 
created during the 10 years preceding July 1, 
1992. Each report shall state the net economic 
impact on the State as a result of the allowance 
of the tax credit. Each report shall include the 
number of persons using the tax credit who 
have stopped, or are likely to stop, using a 
North Carolina port when the credit expires 
and to then use a port in another state. The 
Ports Authority shall file a report on May 1 of 
1993, 1994, 1995, 1996, and 1997, by submit- 
ting a copy to the Fiscal Research Division and 
five copies to the Legislative library. The De- 


partment of Revenue and the Department of 
Commerce shall cooperate with the Ports Au- 
thority in providing the information required in 
the annual reports.” 

Session Laws 2002-99, s. 6(b), effective Au- 
gust 29, 2002, amended Session Laws 1993, c. 
681, s. 4, which, as amended by Session Laws 
1995, c. 17, s. 17, by Session Laws 1995, c. 495, 
s. 4, by Session Laws 1997-443, s. 29.1(b), and 
by Session Laws 2001-517, s. 2, made the 
amendments to this section by the 1993 act 
effective for taxable years beginning on or after 
January 1, 1994, by deleting the sunset provi- 
sion. For sunset, see now subsection (d) of this 
section. 

Session Laws 2001-517, s. 3, provides that 
the act, which extended the sunset for this 
section, is effective for taxable years beginning 
on or after March 2, 2000. 

Session Laws 2005-429, s. 3, provides: “The 
Economic Development Oversight Committee 
shall study the issue of public disclosure as it 
relates to economic development efforts. Specif- 
ically, the Committee shall study ways of pro- 
viding the public information about the employ- 
ment levels, and any changes in employment 
levels, of businesses that receive economic de- 
velopment incentives from the State or local 
governments. The Committee may make an 
interim report on this study, including any 
recommendations for legislative proposals, to 
the 2006 Regular Session of the 2005 General 
Assembly and shall make a final report on this 
study to the 2007 General Assembly.” 

Effect of Amendments. — Session Laws 
2003-414, s. 7, effective August 14, 2003, sub- 
stituted “January 1, 2009” for “January 1, 
2004” in subsection (d). 

Session Laws 2005-429, s. 2.9, effective Jan- 
uary 1, 2007, added subsection (cl). 


§ 105-130.42: Recodified as §§ 105-129.35 through 105-129.37 by Session 
Laws 1999-389, ss. 2-4, effective for taxable years beginning on 
or after January 1, 1999. 


Editor’s Note. — Session Laws 1999-3839, s. 
6 provides that Article 3D of Chapter 105, as 
amended by Session Laws 1999-389, incorpo- 


rates both G.S. 105-130.42 and G.S. 105- 
EWE ® 
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§ 105-130.43. Credit for savings and loan supervisory fees. 


Every savings and loan association is allowed a credit against the tax 
imposed by this Part for a taxable year equal to the amount of supervisory fees, 
paid by the association during the taxable year, that were assessed by the 
Commissioner of Banks of the Department of Commerce for the State fiscal 
year beginning during that taxable year. This credit may not exceed the 
amount of tax imposed by this Part for the taxable year, reduced by the sum of 
all credits allowed against the tax, except tax payments made by or on behalf 
of the taxpayer. A taxpayer that claims the credit allowed under this section 
may not deduct the supervisory fees in determining taxable income. (1985, c. 
150, sh191989, c. 768124: c, 751,08: 7(8);. 1991 (Ree aSess), 1992) ,c2950ecee a 
1998-98, s. 1(d), (e); 2001-193, s. 16.) 


Editor’s Note. — Session Laws 1998-98, s. _ effective for taxable years beginning on or after 
1(d), recodified 105-228.24A as this section, January 1, 1999. 


§ 105-130.44. Credit for construction of poultry 
composting facility. 


A taxpayer who constructs in this State a poultry composting facility, as 
defined in G.S. 106-549.51 for the composting of whole, unprocessed poultry 
carcasses from commercial operations in which poultry is raised or produced, 
is allowed as a credit against the tax imposed by this Part an amount equal to 
twenty-five percent (25%) of the installation, materials, and equipment costs of 
construction paid during the taxable year. This credit may not exceed one 
thousand dollars ($1,000) for any single installation. The credit allowed by this 
section may not exceed the amount of tax imposed by this Part the taxable year 
reduced by the sum of all credits allowable, except payments of tax by or on 
behalf of the taxpayer. The credit allowed by this section does not apply to costs 
paid with funds provided the taxpayer by a State or federal agency. (1998-134, 
s, 1; 1998-93775. 69)) 


§ 105-130.45. (Effective for cigarettes exported before 
January 1, 2005 and repealed effective Janu- 
ary 1, 2018) Credit for manufacturing ciga- 
rettes for exportation. 


(a) Definitions. — The following definitions apply in this section: 
(1) Base year exportation volume. — The number of cigarettes manufac- 
tured and exported by a corporation during the calendar year 1998. 
(2) Exportation. — The shipment of cigarettes manufactured in the 
United States to any of the following sufficient to relieve the cigarettes 
in the shipment of the federal excise tax on cigarettes: 
a. A foreign country. 
b. A possession of the United States. 
c. Acommonwealth of the United States that is not a state. 

(b) Credit. — A corporation engaged in the business of manufacturing 
cigarettes for exportation to a foreign country is allowed a credit against the 
taxes levied by this Part. The amount of credit allowed under this section is 
determined by comparing the exportation volume of the corporation in the year 
for which the credit is claimed with the corporation’s base year exportation 
volume, rounded to the nearest whole percentage. The amount of credit 
allowed is as follows: 
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Current Year’s Exportation 
Volume Compared to its 
Base Year’s Exportation Volume 
120% or more 
119% — 100% 


99% — 80% 
79% — 60% 
59% — 50% 


Less than 50% 


Amount of Credit 
per Thousand 
Cigarettes Exported 


(c) Cap. — The credit allowed under this section may not exceed the lesser 
of six million dollars ($6,000,000) or fifty percent (50%) of the amount of tax 
imposed by this Part for the taxable year reduced by the sum of all other 


credits allowable, except tax payments 


made by or on behalf of the taxpayer. 


This limitation applies to the cumulative amount of the credit allowed in any 
tax year, including carryforwards claimed by the taxpayer under this section 


for previous tax years. Any unused por 


tion of a credit allowed in this section 


may be carried forward for the next succeeding five years. 
(d) Documentation of Credit. — A corporation that claims the credit under 
this section must include the following with its tax return: 
(1) A statement of the base year exportation volume. 
(2) A statement of the exportation volume on which the credit is based. 
(3) Alist of the corporation’s export volumes shown on its monthly reports 
to the Bureau of Alcohol, Tobacco, and Firearms of the United States 
Treasury for the months in the tax year for which the credit is 
claimed. (1999-333, s. 4; 2003-435, 2nd Ex. Sess., ss. 5.1, joy) 


Section Set Out Twice. — The section 
above is effective for cigarettes exported before 
January 1, 2005. For the section as in effect for 
cigarettes exported on or after January 1, 2005, 
see the following section, also numbered G.S. 
105-130.45. 

Editor’s Note. — Session Laws 1999-333, s. 
10, made this section effective for taxable years 


beginning on or after January 1, 1999. Section 
10 provides that this section 1s repealed effec- 
tive for cigarettes exported on or after January 
1, 2005. 

Effect of Amendments. — Session Laws 
2003-435, 2nd Ex. Sess., s. 5.3 effective for 
taxable years beginning on or after January iv 
2004, rewrote subdivision (a)(2). 


§ 105-130.45. (Effective for cigarettes exported on or after 
January 1, 2005 and repealed effective Janu- 


ary 1, 2018) Cre 


dit for manufacturing ciga- 


rettes for exportation. 


(a) Definitions. — The following definitions apply in this section: 
(1) Base year exportation volume. — The number of cigarettes manufac- 
tured and exported by a corporation during the calendar year 1998. 


(2) Exportation. 


— The shipment of cigarettes 


manufactured in the 


United States to any of the following sufficient to relieve the cigarettes 
in the shipment of the federal excise tax on cigarettes: 


a. A foreign country. 


b. A possession of the United States. 
c. A commonwealth of the United States that is not a state. 


(b) Credit. — A corporation engage 


d in the business of manufacturing 


cigarettes for exportation to a foreign country is allowed a credit against the 
taxes levied by this Part. The amount of credit allowed under this section is 
determined by comparing the exportation volume of the corporation in the year 
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§ 105-130.45 has a delayed repeal date. See notes. 


for which the credit is claimed with the corporation’s base year exportation 
volume, rounded to the nearest whole percentage. The amount of credit 
allowed is as follows: 


Amount of Credit 
per Thousand 
Cigarettes Exported 


Current Year’s Exportation 
Volume Compared to its 
Base Year’s Exportation Volume 


120% or more 40¢ 

119% — 100% 35¢ 
99% — 80% 30¢ 
719% — 60% 25¢ 
59% — 50% 20¢ 

Less than 50% None 


(c) Cap. — The credit allowed under this section may not exceed the lesser 
of six million dollars ($6,000,000) or fifty percent (50%) of the amount of tax 
imposed by this Part for the taxable year reduced by the sum of all other 
credits allowable, except tax payments made by or on behalf of the taxpayer. 
This limitation applies to the cumulative amount of the credit allowed in any 
tax year, including carryforwards claimed by the taxpayer under this section 
for previous tax years. Any unused portion of a credit allowed in this section 
may be carried forward for the next succeeding five years. 

(d) Documentation of Credit. — A corporation that claims the credit under 
this section must include the following with its tax return: 

(1) A statement of the base year exportation volume. 

(2) A statement of the exportation volume on which the credit is based. 

(3) Alist of the corporation’s export volumes shown on its monthly reports 
to the Bureau of Alcohol, Tobacco, and Firearms of the United States 
Treasury for the months in the tax year for which the credit is 
claimed. 

(e) Reserved for future codification purposes. 

(f) (Effective January 1, 2007) Report. — The Department of Revenue must 
publish by May 1 of each year the following information itemized by taxpayer 
for the 12-month period ending the preceding December 31: 

(1) The number of taxpayers taking a credit allowed in this section. 

(2) The total amount of exports with respect to which credits were taken. 

(3) The total cost to the General Fund of the credits taken. (1999-333, s. 
4; 2003-435, 2nd Ex. Sess., ss. 5.1, 5.2, 5.38; 2005-429, s. 2.10.) 


Section Set Out Twice. — The section ceive economic development incentives from 


above is effective for cigarettes exported on or 
after January 1, 2005. For the section as in 
effect for cigarettes exported before January 1, 
2005, see the preceding section, also numbered 
G.S. 105-130.45. 

Editor’s Note. — Session Laws 2005-429, s. 
3, provides: “The Economic Development Over- 
sight Committee shall study the issue of public 
disclosure as it relates to economic develop- 
ment efforts. Specifically, the Committee shall 
study ways of providing the public information 
about the employment levels, and any changes 
in employment levels, of businesses that re- 


the State or local governments. The Committee 
may make an interim report on this study, 
including any recommendations for legislative 
proposals, to the 2006 Regular Session of the 
2005 General Assembly and shall make a final 
report on this study to the 2007 General Assem- 
bly.” 

Effect of Amendments. — Session Laws 
2003-435, 2nd Ex. Sess., s. 5.2, effective for 
cigarettes exported on or after January 1, 2005, 
rewrote the section. 

Session Laws 2003-435, 2nd Ex. Sess., s. 5.3, 
effective for taxable years beginning on or after 
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January 1, 2004, rewrote subdivision (a)(2). 
Session Laws 2005-429, s. 2.10, effective Jan- 
uary 1, 2007, added subsection (f). 


§ 105-130.46. (This section has a delayed effective date 
and an expiration date — see notes) Credit for 
manufacturing cigarettes for exportation 
while increasing employment and utilizing 
State Ports. 


(a) Purpose. — The credit authorized by this section is intended to enhance 
the economy of this State by encouraging qualifying cigarette manufacturers 
to increase employment in this State with the purpose of expanding this State’s 
economy, the use of the North Carolina State Ports, and the use of other State 
goods and services, including tobacco. 

(b) Definitions. — The following definitions apply in this section: 

(1) Employment level. — The total number of full-time jobs and part-time 
jobs converted into full-time equivalences. A job is included in the 
employment level for a year only if that job is located within the State 
for more than six months of the year. A job is located in this State if 
more than fifty percent (50%) of the employee’s duties are performed 
in this State. 

(2) Exportation. — The shipment of cigarettes manufactured in the 
United States to a foreign country sufficient to relieve the cigarettes in 
the shipment of the federal excise tax on cigarettes. 

(3) Full-time job. — A position that requires at least 1,600 hours of work 
per year and is intended to be held by one employee during the entire 
year. 

(4) Successor in business. — A corporation that through amalgamation, 
merger, acquisition, consolidation, or other legal succession becomes 
invested with the rights and assumes the burdens of the predecessor 
corporation and continues the cigarette exportation business. 

(c) Employment Level. — In order to be eligible for a full credit allowed 
under this section, the corporation must maintain an employment level in this 
State for the taxable year that exceeds the corporation’s employment level in 
this State at the end of the 2004 calendar year by at least 800 full-time jobs. In 
the case of a successor in business, the corporation must maintain an 
employment level in this State for the taxable year that exceeds all its 
predecessor corporations’ combined employment levels in this State at the end 
of the 2004 calendar year by at least 800 full-time jobs. 

(d) Credit. — A corporation that satisfies the employment level requirement 
under subsection (c) of this section, is engaged in the business of manufactur- 
ing cigarettes for exportation, and exports cigarettes and other tobacco 
products through the North Carolina State Ports during the taxable year is 
allowed a credit as provided in this section. The amount of credit allowed under 
this section is equal to forty cents (40¢) per one thousand cigarettes exported. 
The amount of credit earned during the taxable year may not exceed ten 
million dollars ($10,000,000). 

(e) Reduction of Credit. — A corporation that has previously satisfied the 
qualification requirements of this section but that fails to satisfy the employ- 
ment level requirement in a succeeding year may still claim a partial credit for 
the year in which the employment level requirement is not satisfied. The 
partial credit allowed is equal to the credit that would otherwise be allowed 
under subsection (d) of this section multiplied by a fraction. The numerator of 
the fraction is the number of full-time jobs by which the corporation’s 
employment level in this State for the taxable year exceeds the corporation's 
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employment level in this State at the end of the 2004 calendar year. The 
denominator of the fraction is 800. In the case of a successor in business, the 
numerator of the fraction is the number of full-time jobs by which the 
corporation’s employment level in this State for the taxable year exceeds all its 
predecessor corporations’ combined employment levels in this State at the end 
of the 2004 calendar year. 

(f) Allocation. — The credit allowed by this section may be taken against the 
income taxes levied under this Part or the franchise taxes levied under Article 
3 of this Chapter. When the taxpayer claims a credit under this section, the 
taxpayer must elect the percentage of the credit to be applied against the taxes 
levied under this Part with any remaining percentage to be applied against the 
taxes levied under Article 3 of this Chapter. This election is binding for the year 
in which it is made and for any carryforwards. A taxpayer may elect a different 
allocation for each year in which the taxpayer qualifies for a credit. 

(g) Ceiling. — The total amount of credit that may be taken in a taxable year 
under this section may not exceed the lesser of the amount of credit which may 
be earned for that year under subsection (d) of this section or fifty percent 
(50%) of the amount of tax against which the credit is taken for the taxable 
year reduced by the sum of all other credits allowable, except tax payments 
made by or on behalf of the taxpayer. This limitation applies to the cumulative 
amount of the credit allowed in any tax year, including carryforwards claimed 
by the taxpayer under this section or G.S. 105-130.45 for previous tax years. 

(h) Carryforward. — Any unused portion of a credit allowed in this section 
may be carried forward for the next succeeding 10 years. All carryforwards of 
a credit must be taken against the tax against which the credit was originally 
claimed. A successor in business may take the carryforwards of a predecessor 
corporation as if they were carryforwards of a credit allowed to the successor 
in business. 

(i) Documentation of Credit. — A corporation that claims the credit under 
this section must include the following with its tax return: 

(1) A statement of the exportation volume on which the credit is based. 

(2) Alist of the corporation’s export volumes shown on its monthly reports 
to the Alcohol and Tobacco Tax and Trade Bureau of the United States 
Treasury for the months in the tax year for which the credit is 
claimed. 

(3) Any other information required by the Department of Revenue. 

(j) No Double Credit. — A taxpayer may not claim this credit and the credit 
allowed under G.S. 105-130.45 for the same activity. 

(k) Reports. — Any corporation that takes a credit under this section must 
submit an annual report by May 1 of each year to the Senate Finance 
Committee, the House of Representatives Finance Committee, the Senate 
Appropriations Committee, the House of Representatives Appropriations Com- 
mittee, and the Fiscal Research Division of the General Assembly. The report 
must state the amount of credit earned by the corporation during the previous 
year, the amount of credit including carryforwards claimed by the corporation 
during the previous year, and the percentage of domestic leaf content in 
cigarettes produced by the corporation during the previous year. The first 
reports required under this section are due by May 1, 2006. (2003-435, 2nd Ex. 
pess., Ss, 6.1: 2004-170) Ss: 16(a)) 


Editor’s Note. — Session Laws 2003-435, 
2nd Ex. Sess., s. 6.2, provides that this section 
is effective for taxable years beginning on or 
after January 1, 2006, and expires for exports 
occurring on or after January 1, 2018. 

Effect of Amendments. — Session Laws 
2004-170, s. 16.(a), effective for taxable years 


beginning on or after January 1, 2006, and 
expires for exports occurring on or after Janu- 
ary 1, 2018, added the second and last sen- 
tences in subdivision (b)(1); in subsection (c), 
inserted “for the taxable year” preceding “that 
exceeds” two times, and deleted the former last 
sentence which read: “A job is located in this 
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State if more than fifty percent (50%) of the inserted “for the taxable year” preceding “ex- 
employee’s duties are performed in this State.”; ceeds” two times; and substituted “(d)” for “(c)” 
substituted “(c)” for “(b)” in subsection (d); in in subsection (g). 

subsection (e), substituted “(d)” for “(c),” and 


§ 105-130.47. Credit for qualifying expenses of a produc- 
tion company. 


(a) Definitions. — The following definitions apply in this section: 

(1) Highly compensated individual. — An individual who receives com- 
pensation in excess of one million dollars ($1,000,000) with respect to 
a single production. 

(2) Live sporting event. — A scheduled sporting competition, game, or 
race that is not originated by a production company, but originated 
solely by an amateur, collegiate, or professional organization, institu- 
tion, or association for live or tape-delayed television or satellite 
broadcast. A live sporting event shall not include commercial adver- 
tising, an episodic television series, a television pilot, music video, 
motion picture, or documentary production where any sporting events 
are presented through archived historical footage or similar footage 
depicting earlier live sporting events that originated more than thirty 
days before the time of such usage. 

(3) Production company. — Defined in G.S. 105-164.3. 


(4) Qualifying expenses. — The sum of the total amount spent in this 
State for the following by a production company in connection with a 
production: 


a. Goods and services leased or purchased by the production com- 
pany. For goods with a purchase price of twenty-five thousand 
dollars ($25,000) or more, the amount included in qualifying 
expenses is the purchase price less the fair market value of the 
good at the time the production is completed. 

b. Compensation and wages paid by the production company, other 
than amounts paid to a highly compensated individual, on which 
the production company remitted withholding payments to the 
Department of Revenue under Article 4A of this Chapter. 

(b) Credit. — A taxpayer that is a production company and has qualifying 
expenses of at least two hundred fifty thousand dollars ($250,000) with respect 
to a production is allowed a credit against the taxes imposed by this Part equal 
to fifteen percent (15%) of the production company’s qualifying expenses. For 
the purposes of this section, in the case of an episodic television series, an 
entire season of episodes is one production. The credit is computed based on all 
of the taxpayer’s qualifying expenses incurred with respect to the production, 
not just the qualifying expenses incurred during the taxable year. 

(c) Pass-Through Entity. — Notwithstanding the provisions of G.S. 105- 
131.8 and GS. 105-269.15, a pass-through entity that qualifies for the credit 
provided in this section does not distribute the credit among any of its owners. 
The pass-through entity 1s considered the taxpayer for purposes of claiming 
the credit allowed by this section. If a return filed by a pass-through entity 
indicates that the entity is paying tax on behalf of the owners of the entity, the 
credit allowed under this section does not affect the entity’s payment of tax on 
behalf of its owners. 

(d) Return. — A taxpayer may claim the credit allowed by this section on a 
return filed for the taxable year in which the production activities are 
completed. The return must state the name of the production, a description of 
the production, and a detailed accounting of the qualifying expenses with 
respect to which a credit is claimed. 
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(e) Credit Refundable. — If the credit allowed by this section exceeds the 
amount of tax imposed by this Part for the taxable year reduced by the sum of 
all credits allowable, the Secretary must refund the excess to the taxpayer. The 
refundable excess is governed by the provisions governing a refund of an 
overpayment by the taxpayer of the tax imposed in this Part. In computing the 
amount of tax against which multiple credits are allowed, nonrefundable 
credits are subtracted before refundable credits. 

(f) Limitations. — The amount of credit allowed under this section with 
respect to a production that is a feature film may not exceed seven million five 
hundred thousand dollars ($7,500,000). No credit is allowed under this section 
for any production that satisfies one of the following conditions: 

(1) It is political advertising. 

(2) It is a television production of a news program or live sporting event. 

(3) It contains material that is obscene, as defined in G.S. 14-190.1. 

(4) It is a radio production. 

(g) Substantiation. — A taxpayer allowed a credit under this section must 
maintain and make available for inspection any information or records 
required by the Secretary of Revenue. The taxpayer has the burden of proving 
eligibility for a credit and the amount of the credit. The Secretary may consult 
with the North Carolina Film Office of the Department of Commerce and the 
regional film commissions in order to determine the amount of qualifying 
expenses. 

(h) Report. — The Department of Revenue must publish by May 1 of each 
year the following information, itemized by taxpayer for the 12-month period 
ending the preceding December 31: 

(1) The location of sites used in a production for which a credit was 
claimed. 

(2) The qualifying expenses for which a credit was claimed, classified by 
whether the expenses were for goods, services, or compensation paid 
by the production company. 

(3) The number of people employed in the State with respect to credits 


claimed. 
(4) The total cost to the General Fund of the credits claimed. 
(i) No Double Benefit. — A taxpayer may not claim a credit under this 


section for qualifying expenses for which it claimed a deduction under the 
Code. A taxpayer that claims a credit provided under this section must adjust 
taxable income as provided in G.S. 105-130.5(a)(18). 

(j) Sunset. — This section is repealed for qualifying expenses occurring on or 
after January 1, 2010. (2005-276, s. 39.1(a); 2005-345, ss. 47(a), 47(b).) 


Editor’s Note. — Session Laws 2005-345, s. Session Laws 2005-276, s. 1.2, provides: 


47(a), amended this section by adding subdivi- 
sion (a)(2a); to maintain alphabetical order, the 
subdivisions in subsection (a) were subse- 
quently renumbered at the direction of the 
Revisor of Statutes. 

Session Laws 2005-276, s. 39.1(g), made this 
section effective for taxable years beginning on 
or after January 1, 2005, and applicable to 
qualifying expenses incurred on or after July 1, 
2005. 


“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-345, ss. 47(a) and 47(b), effective July 1, 
2005, added subdivision (a)(2); and inserted 
“live” preceding “sporting event” in subdivision 


(f)(2). 


Part 1A. S Corporation Income Tax. 


§ 105-131. Title; definitions; interpretation. 


(a) This Part of the income tax Article shall be known and may be cited as 


the S Corporation Income Tax Act. 
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(b) For the purpose of this Part, unless otherwise required by the context: 

(1) “Code” has the same meaning as in G.S. 105-228.90. 

(2) “C Corporation” means a corporation that is not an S Corporation and 
is subject to the tax levied under Part 1 of this Article. 

(3) “Department” means the Department of Revenue. 

(4) “Income attributable to the State” means items of income, loss, 
deduction, or credit of the S Corporation apportioned and allocated to 
this State pursuant to G.S. 105-130.4. 

(5) “Income not attributable to the State” means all items of income, loss, 
deduction, or credit of the S Corporation other than income attribut- 
able to the State. 

(6) “Post-termination transition period” means that period defined in 
section 1377(b)(1) of the Code. 

(7) “Pro rata share” means the share determined with respect to an 8 
Corporation shareholder for a taxable period in the manner provided 
in section 1377(a) of the Code. 

(8) “S Corporation” means a corporation for which a valid election under 
section 1362(a) of the Code is in effect. 

(9) “Secretary” means the Secretary of Revenue. 

(10) “Taxable period” means any taxable year or portion of a taxable year 
during which a corporation is an 8 Corporation. 

(c) Except as otherwise expressly provided or clearly appearing from the 
context, any term used in this Part shall have the same meaning as when used 
in a comparable context in the Code, or in any statute relating to federal 
income taxes, in effect during the taxable period. Due consideration shall be 
given in the interpretation of this Part to applicable sections of the Code in 
effect and to federal rulings and regulations interpreting those sections, except 
where the Code, ruling, or regulation conflicts with the provisions of this Part. 
(1987 (Reg. Sess., 1988), c. 1089, s. 1; 1989, c. 728, ss. 1.33, 1.35; 1989 (Reg. 
Sess., 1990), c. 981, s. 4; 1991, ¢. 689, s. 251; 1991 (Reg. Sess., T99D) e922 7s. 
5; 1993, c. 12, s. 6; 1998-98, ss. 43, 68-70.) 


Editor’s Note. — Another section, also num- Section 105-132, at the end of this Division, is 
bered G.S. 105-131, which was in Division I of reserved for future codification purposes. An- 
Article 4 of this Chapter, was repealed by other section, also numbered G.S. 105-132, was 
Session Laws 1967, c. 1110, s. 3. For present transferred to G.S. 105-135 by Session Laws 
provisions similar to the repealed section, see 1967, c. 1110, s. 3, but was repealed by Session 
G.S. 105-130.1, 105-134. Laws 1989, c. 728, s. 1.3. 


§ 105-131.1. Taxation of an S Corporation and its share- 
holders. 


(a) An S Corporation shall not be subject to the tax levied under G.S. 
105-130.3. 

(b) Each shareholder’s pro rata share of an S Corporation’s income attrib- 
utable to the State and each resident shareholder’s pro rata share of income 
not attributable to the State, shall be taken into account by the shareholder in 
the manner and subject to the adjustments provided in Parts 2 and 3 of this 
Article and section 1366 of the Code and shall be subject to the tax levied under 
Parts 2 and 8 of this Article. (1987 (Reg. Sess., 1988), c. 1089, s. 1; 1989, c. 728, 
ss. 1.33, 1.35; 1998-98, ss. 5, 68.) 


§ 105-131.2. Adjustment and characterization of income. 


(a) Adjustment. The pro rata share of each shareholder in the income 
attributable to the State of an S Corporation shall be adjusted as provided in 
G.S. 105-130.5. The pro rata share of each resident shareholder in the income 
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not attributable to the State of an S Corporation shall be adjusted as provided 
in G.S. 105-134.6(b), (c), and (d). 

(b) Repealed by Session Laws 1989, c. 728, s. 1.35. 

(c) Characterization of Income. S Corporation items of income, loss, deduc- 
tion, and credit taken into account by a shareholder pursuant to G.S. 
105-131.1(b) shall be characterized as though received or incurred by the S 
Corporation and not its shareholder. (1987 (Reg. Sess., 1988), c. 1089, s. 1; 
1989) tc 265655035, 3021995 cr stones 2S) 


§ 105-131.3. Basis and adjustments. 


(a) The initial basis of a resident shareholder in the stock of an S Corpora- 
tion and in any indebtedness of the corporation owed to that shareholder shall 
be determined, as of the later of the date the stock is acquired, the effective 
date of the S Corporation election, or the date the shareholder became a 
resident of this State, as provided under the Code. 

(b) The basis of a resident shareholder in the stock and indebtedness of an 
S Corporation shall be adjusted in the manner and to the extent required by 
section 1011 of the Code except that: 

(1) Any adjustments made (other than for income exempt from federal or 
State income taxes) pursuant to G.S. 105-131.2 shall be taken into 
account; and 

(2) Any adjustments made pursuant to section 1367 of the Code for a 
taxable period during which this State did not measure S Corporation 
shareholder income by reference to the corporation’s income shall be 
disregarded. 

(c) The initial basis of a nonresident shareholder in the stock of an S 
Corporation and in any indebtedness of the corporation to that shareholder 
shall be zero. 

(d) The basis of a nonresident shareholder in the stock and indebtedness of 
an 5 Corporation shall be adjusted as provided in section 1367 of the Code, 
except that adjustments to basis shall be limited to the income taken into 
account by the shareholder pursuant to G.S. 105-131.1(b). 

(e) The basis of a shareholder in the stock of an S Corporation shall be 
reduced by the amount allowed as a loss or deduction pursuant to G.S. 
105-131.4(c). 

(f) The basis of a resident shareholder in the stock of an S Corporation shall 
be reduced by the amount of any cash distribution that is not taxable to the 
shareholder as a result of the application of G.S. 105-131.6(b). 

(g) For purposes of this section, a shareholder shall be considered to have 
acquired stock or indebtedness received by gift at the time the donor acquired 
the stock or indebtedness, if the donor was a resident of this State at the time 
of the gift. (1987 (Reg. Sess., 1988), c. 1089, s. 1; 1989, c. 728, ss. 1.33, 1.35.) 


§ 105-131.4. Carryforwards; carrybacks; loss limitation. 


(a) Carryforwards and carrybacks to and from an S Corporation shall be 
restricted in the manner provided in section 1371(b) of the Code. 

(b) The aggregate amount of losses or deductions of an S Corporation taken 
into account by a shareholder pursuant to G.S. 105-131.1(b) may not exceed 
the combined adjusted bases, determined in accordance with G.S. 105-131.3, of 
the shareholder in the stock and indebtedness of the S Corporation. 

(c) Any loss or deduction that is disallowed for a taxable period pursuant to 
subsection (b) of this section shall be treated as incurred by the corporation in 
the succeeding taxable period with respect to that shareholder. 

(d)(1) Any loss or deduction that is disallowed pursuant to subsection (b) of 

this section for the corporation’s last taxable period as an S Corpora- 
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tion shall be treated as incurred by the shareholder on the last day of 
any post-termination transition period. 
(2) The aggregate amount of losses and deductions taken into account by 
a shareholder pursuant to subdivision (1) of this subsection may not 
exceed the adjusted basis of the shareholder in the stock of the 
corporation (determined in accordance with G.S. 105-13 ep atathe 
close of the last day of any post-termination transition period and 
without regard to this subsection). 
(e) Expired. (1987 (Reg. Sess., 1988), c. 1089, s. 1; 1989, c. 728, ss. 1.33, 1.35; 
1989 (Reg. Sess., 1990), c. 984, s. 1; 1991, c. ee le) 


§ 105-131.5. Part-year resident shareholder. 


If a shareholder of an S Corporation is both a resident and nonresident of 
this State during any taxable period, the shareholder’s pro rata share of the S 
Corporation’s income attributable to the State and income not attributable to 
the State for the taxable period shall be further prorated between the 
shareholder’s periods of residence and nonresidence, in accordance with the 
number of days in each period, as provided in G.S. 105-134.5. (1987 (Reg. Sess., 
1988), c. 1089, s. 1; 1989, c. 728, ss. 1.33, oo.) 


§ 105-131.6. Distributions. 


(a) Subject to the provisions of subsection (c) of this section, a distribution 
made by an S Corporation with respect to its stock to a resident shareholder is 
taxable to the shareholder as provided in Parts 2 and 3 of this Article to the 
extent that the distribution is characterized as a dividend or as gain from the 
sale or exchange of property pursuant to section 1368 of the Code. 

(b) Subject to the provisions of subsection (c) of this section, any distribution 
of money made by a corporation with respect to its stock to a resident 
shareholder during a post-termination transition period is not taxable to the 
shareholder as provided in Parts 2 and 3 of this Article to the extent the 
distribution is applied against and reduces the adjusted basis of the stock of 
the shareholder in accordance with section 1371(e) of the Code. 

(c) In applying sections 1368 and 1371(e) of the Code to any distribution 
referred to in this section: 

(1) The term “adjusted basis of the stock” means the adjusted basis of the 
shareholder’s stock as determined under G.S. 105-131.3. 

(2) The accumulated adjustments account maintained for each resident 
shareholder must be equal to, and adjusted in the same manner as, 
the corporation’s accumulated adjustments account defined in section 
1368(e)(1)(A) of the Code, except that: 

a. The accumulated adjustments account shall be modified in the 
manner provided in G.S. A0da13 Lat )CL): 

b. The amount of the corporation’s federal accumulated adjustments 
account that existed on the day this State began to measure the 
S Corporation shareholders’ income by reference to the income of 
the S Corporation is ignored and is treated for purposes of this 
Article as additional accumulated earnings and profits of the 
corporation. (1987 (Reg. Sess., 1988), c. 1089, s. 1; 1989, c. 125. 85. 
1,33; 1.352 1998-98, s. 6.) 


§ 105-131.7. Returns; shareholder agreements; mandatory 
withholding. 

(a) An S Corporation incorporated or doing business in the State shall file 

with the Department an annual return, on a form prescribed by the Secretary, 
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on or before the due date prescribed for the filing of C Corporation returns in 
G.S. 105-130.17. The return shall show the name, address, and social security 
or federal identification number of each shareholder, income attributable to the 
State and the income not attributable to the State with respect to each 
shareholder as defined in G.S. 105-131(4) and (5), and such other information 
as the Secretary may require. 

(b) The Department shall permit S Corporations to file composite returns 
and to make composite payments of tax on behalf of some or all nonresident 
shareholders. The Department may permit S Corporations to file composite 
returns and make composite payments of tax on behalf of some or all resident 
shareholders. 

(c) An S Corporation shall file with the Department, on a form prescribed by 
the Secretary, the agreement of each nonresident shareholder of the corpora- 
tion (i) to file a return and make timely payment of all taxes imposed by this 
State on the shareholder with respect to the income of the S Corporation, and 
(ii) to be subject to personal jurisdiction in this State for purposes of the 
collection of any unpaid income tax, together with related interest and 
penalties, owed by the nonresident shareholder. If the corporation fails to 
timely file an agreement required by this subsection on behalf of any of its 
nonresident shareholders, then the corporation shall at the time specified in 
subsection (d) of this section pay to the Department on behalf of each 
nonresident shareholder with respect to whom an agreement has not been 
timely filed an estimated amount of the tax due the State. The estimated 
amount of tax due the State shall be computed at the rates levied in G.S. 
105-134.2(a)(3) on the shareholder’s pro rata share of the S Corporation’s 
income attributable to the State reflected on the corporation’s return for the 
taxable period. An S Corporation may recover a payment made pursuant to the 
Ee cae sentence from the shareholder on whose behalf the payment was 
made. 

(d) The agreements required to be filed pursuant to subsection (c) of this 
section shall be filed at the following times: 

(1) At the time the annual return is required to be filed for the first 
taxable period for which the S Corporation becomes subject to the 
provisions of this Part. 

(2) At the time the annual return is required to be filed for any taxable 
period in which the corporation has a nonresident shareholder on 
whose behalf such an agreement has not been previously filed. 

(e) Amounts paid to the Department on account of the corporation’s share- 
holders under subsections (b) and (c) constitute payments on their behalf of the 
income tax imposed on them under Parts 2 and 3 of this Article for the taxable 
period. (1987 (Reg. Sess., 1988), c. 1089, s. 1; 1989, c. 728, ss. 1.33, 1.35; 1991, 
c: 689, s. 301; 1998-98, s. 7; 1999-337, s. 24.) 


Editor’s Note. — The reference in subsec- 
tion’ €a)otor "GS. 10521814 ands G)? should 
probably be to “G.S. 105-131(b)(4) and (5).” 


§ 105-131.8. Tax credits. 


(a) For purposes of G.S. 105-151 and G.S. 105-160.4, each resident share- 
holder is considered to have paid a tax imposed on the shareholder in an 
amount equal to the shareholder’s pro rata share of any net income tax paid by 
the S Corporation to a state that does not measure the income of S Corporation 
shareholders by the income of the S Corporation. For purposes of the preceding 
sentence, the term “net income tax” means any tax imposed on or measured by 
a corporation’s net income. 
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(b) Except as otherwise provided in G.S. 105-160.3, each shareholder of an 
S Corporation is allowed as a credit against the tax imposed by Parts 2 and 3 
of this Article an amount equal to the shareholder’s pro rata share of the tax 
credits for which the S Corporation is eligible. (1987 (Reg. Sess., 1988), c. 1089, 
Pee O80 cay 20 ea Goal ope lool, C. 40,1) 1998-0893 107) 


§ 105-132: Recodified as G.S. 105-135 by Session Laws 1967, c. 1110, s. 3. 
Part 2. Individual Income Tax. 


§ 105-133. Short title. 


This Part of the income tax Article shall be known as the Individual Income 
Tea cy. ULoGiac. 11b0NSsh331989)c8728, s2 1 1998-98, ss. 44, 68.) 


Legal Periodicals. — For comment on def- 
inition of rents from foreign real estate, see 17 
N:C.L. Rev. 382 (1939). 

For discussion of the provisions of this and 
other sections of the North Carolina income tax 
law designed to guard against excessive dupli- 
cate taxation, see 27 N.C.L. Rev. 582 (1949). 

For note on income tax consequences of ali- 
mony payments, see 29 N.C.L. Rev. 319 (1951). 

For notes as to employees’ death benefits and 
the relation between trust income and benefi- 
ciary income under the 1957 amendments, see 
36 N.C.L. Rev. 163, 166 (1958). 

For comment discussing state adoption of 


federal taxing concepts, see 51 N.C.L. Rev. 834 
(O73) 

For survey of 1977 tax law, see 56 N.C.L. Rev. 
1128 1973): 

For survey of 1979 tax law, see 58 N.C.L. Rev. 
1548 (1980). 

For comment on the tax effects of equitable 
distribution upon divorce, see 18 Wake Forest 
eReveooo (1932): 

For survey of 1982 law on taxation, see 61 
N.C.L. Rev. 1217 (1983) 

For note, “Stone v. Lynch: North Carolina 
Takes a Different Approach to Defining Gift,” 
see 64 N.C.L. Rev. 677 (1986). 


CASE NOTES 


I. General Consideration. 

II. Decisions under Prior Law. 

. Individuals. 

. Gross Income Defined. 

. Basis of Return of Net Income. 
. Determination of Gain or Loss. 
. Deductions. 

. In General. 

. Ordinary and Necessary Expenses. 
. Capital Expenditures. 

. Rentals or Other Payments. 
. Interest. 

. Casualty Losses. 
Carry-Over Losses. 
Depletion. 

Gifts. 
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I. GENERAL CONSIDERATION. 


Cited in In re Dickinson, 281 N.C. 552, 189 
S E.2d 141 (1972); State v. Sinnott, 163 N.C. 
App. 268, 593 8.H.2d 439, 2004 N.C. App. 
LEXIS 370 (2004), appeal dismissed, 358 N.C. 
738, 602 S.E.2d 678 (2004), cert. denied, — U.S. 
mei) 8) Ct, 1740,.161L) Ed. 2d 604 (2005). 


_ Nonresident Individuals and Partnerships. 
. Payments to Estate or Heirs of Deceased Employee. 


II. DECISIONS UNDER PRIOR LAW. 


Editor’s Note. — Session Laws 1989, c. 728, 
effective for taxable years beginning on or after 
January 1, 1989, repealed former sections 105- 
135 to 105-149, relating to individual income 
tax, and enacted new sections 105-134.1 to 105- 
134.8. The following annotations were taken 
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from the repealed sections and arranged under 
this analysis for convenience. 


A. Individuals. 


Editor’s Note. — The cases cited below were 
decided under former G.S. 105-136. 

Former § 105-136 imposed a tax on all of a 
resident’s net income. In re Dickinson, 281 N.C. 
552, 189 S.E.2d 141 (1972). 

Only Portion of Income Derived from 
This State Taxed. — Former G.S. 105-136 
imposed a tax only on that portion of the net 
income of a nonresident which is derived from 
North Carolina sources. In re Dickinson, 281 
N.C. 552, 189 §.E.2d 141 (1972). 

Basis for Taxation of Nonresident Part- 
ner. — Former G.S. 105-142(c) determined the 
basis on which this section levied an income tax 
on a nonresident partner. In re Dickinson, 281 
N.C) 552, 1189'S E.2d 141 (1972); 


B. Gross Income Defined. 


Editor’s Note. — The cases cited below were 
decided under former G.S. 105-141. 

This Division taxes income derived from 
any source whatever and in whatever 
form paid. Foreman Mfg. Co. v. Johnson, 261 
N.C. 504, 135'8.E.2d: 205 (1964). 

Section Does Not Include Loans. — Nei- 
ther former G.S. 105-141, which defined in- 
come, nor former G.S. 105-147, which specified 
deductions, included loans. In re Fleishman, 
264 N.C. 204, 141 S.E.2d 256 (1965). 

Loans to a taxpayer do not constitute taxable 
income and should not, therefore, be included 
as gross income on his income tax return. In re 
Fleishman, 264 N.C. 204, 141 S.E.2d 256 
(1965). 

Nor Value of Property Acquired by Gift. 
— The value of property acquired by gift is 
excluded from both State and federal income 
tax. Foreman Mfg. Co. v. Johnson, 261 N.C. 
504, 135) S)E:2d 205 (1964), 

Meaning of “Gift.” — For North Carolina 
income tax purposes the definition of gift re- 
mains what it was at common law: “A voluntary 
transfer of property by one to another without 
any consideration therefor.” Stone v. Lynch, 68 
N.C. App. 441, 315 S.E.2d 350 (1984), aff’d, 312 
N.C. 739, 325 S.E.2d 230 (1985). 

Federal Practice Not Controlling. — 
Whereas the General Assembly has specifically 
provided at numerous places in the income tax 
statutes that the state shall follow federal prac- 
tice, the absence of such language in former 
G.S. 105-141(b)(3) leads to the inference that, 
by exclusion, the legislature intended federal 
practice not to control it. Stone v. Lynch, 68 
N.C. App. 441, 315 S.E.2d 350 (1984), aff’d, 312 
NEC? 739) B25 Si. 2a230 Goss 

Union strike benefits are not taxable as 
income to the recipient under North Carolina 
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law; such strike benefits qualify as a gift, 
thereby allowing the taxpayer to exclude them 
from taxable income. Stone v. Lynch, 68 N.C. 
App. 441, 315 S.E.2d 350 (1984), aff'd, 312 N.C. 
129320 yt, 20200. (L985), 

Damages for Wrongful Death Not Ex- 
empt. — It is reversible error for the trial court 
to instruct the jury that damages awarded in a 
wrongful death action are exempt from federal 
and State income taxes. Scallon v. Hooper, 58 
N.C. App. 551, 293 S.E.2d 843, cert. denied, 306 
N.C. 744, 295 S.E.2d 480 (1982). 


C. Basis of Return of Net Income. 


Editor’s Note. — The cases cited below were 
decided under former G.S. 105-142. 

Statutes providing exemption from tax- 
ation are strictly construed. In re Dickin- 
son, 261, N.C..502, 189 5.1K. 2d 441 1g) 

Taxation is the rule; exemption the ex- 
ception. In re Dickinson, 281 N.C. 552, 189 
5.H.2d,141 (1972). 

Former § 105-142(a) does not authorize 
any deductions not specifically autho- 
rized by North Carolina statute, nor does it 
require use of federal tax treatments. Stone v. 
Lynch, 68 N.C. App. 441, 315 S.E.2d 350 (1984), 
aff'd, 312-N.C. 739; 325.S.E.2d 23041985); 

Former § 105-142(a) authorizes no de- 
ductions not included in former § 105-147. 
In re Fleishman, 264 N.C. 204, 141 S.E.2d 256 
(1965). 

Accounting Practices. — While it is true 
that former G.S. 105-142(a) provided that ac- 
counting methods selected by the state shall 
follow as nearly as practicable the federal prac- 
tice, this provision, however, does not mandate 
use of federal accounting practices. Stone v. 
Lynch, 68 N.C. App. 441, 315 S.E.2d 350 (1984), 
aff'd, 312.N'C? 739; 325 S:Hi2d 23081985): 

Determining Basis of Income Tax on 
Nonresident Partner. — Former G.S. 105- 
142(c) determined the basis on which former 
G.S. 105-136 levied an income tax on a nonres- 
ident partner. In re Dickinson, 281 N.C. 552, 
189 S.E.2d 141 (1972). 

Determination of Net Income of 
Multistate Partnerships Attributable to 
This State. — The proviso following the third 
sentence of former G.S. 105-142(c) relates 
solely to the second and third sentences of that 
subsection and its sole purpose was to provide 
how the net income of a multistate partnership 
attributable to North Carolina was to be deter- 
mined. In re Dickinson, 281 N.C. 552, 189 
S.E.2d 141 (1972). 

The proviso of former G.S. 105-142(c) relates 
solely to the method for determining the por- 
tion of the net income attributable to North 
Carolina of a multistate partnership with non- 
resident members. In re Dickinson, 281 N.C. 
552, 189 S.B.2d 141 (1972). 
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Proviso Not Enacted in Substitution for 
Former § 105-147(10)(b). — The contention 
that the proviso of former G.S. 105-142(c) was 
enacted in substitution for former G.S. 105- 
147(10)(b) is without substance. In re Dickin- 
son, 281 N.C. 552, 189 S.E.2d 141 (1972). 

Loan Not Income and Repayment Not 
Deductible. — The classification of a loan as 
income for the year in which the money was 
borrowed and as a deduction for the year in 
which the money was repaid, not only is not an 
approved and generally accepted method of 
accounting but also is a procedure directly 
contrary to “the context and intent” of this 
Article. In re Fleishman, 264 N.C. 204, 141 
S.E.2d 256 (1965). 

A gain resulting from the involuntary 
conversion of a capital asset by fire was 
taxable under the State law as income, not- 
withstanding that the proceeds of the fire in- 
surance plus additional cash were necessary for 
and used in the restoration of the building, 
under former G.S. 105-142 and 105-141, prior 
to the passage of former G.S. 105-144.1. State v. 
Speizman, 230 N.C. 459, 53 S.BH.2d 533 (1949). 

Requirement That Secretary of Revenue 
Follow Federal Practice. — Subsection (a) of 
former G.S. 105-142, stipulating that the Sec- 
retary of Revenue shall follow the federal prac- 
tice as nearly as practicable in instances where 
the method of accounting of the taxpayer does 
not clearly reflect the income of the taxpayer, 
does not require the Secretary to apply the 
provisions of G.S. 112(f), 26 U.S.C.A. 95, in 
computing the income of a taxpayer from invol- 
untary conversion of a capital asset. State v. 
Speizman, 230 N.C. 459, 53 S.E.2d 533 (1949). 

Necessity of Reliance on Federal Tax 
Returns. — Recognizing the practical neces- 
sity for the North Carolina Department of Rev- 
enue to rely upon tax returns accepted by the 
Federal Internal Revenue Service for a proper 
reflection of taxable income upon foreign corpo- 
rations, the General Assembly enacted this 
section. In re Virginia-Carolina Chem. Corp., 
948 N.C. 531, 103 S.E.2d 823 (1958). 


D. Determination of Gain or Loss. 


Editor’s Note. — The cases cited below were 
decided under former G.S. 105-144. 

Former § 105-144 had to do only with fixing 
for tax purposes the mode of ascertaining real- 
ized gains or losses sustained in respect to the 
disposal of property. Hence the statute was not 
applicable to a gift of property to a charitable 
institution. Wiscassett Mills Co. v. Shaw, 235 
N.C. 14, 68 S.E.2d 816 (1952). 

Former G.S. 105-144 prescribed the method 
for ascertaining the amount of a loss resulting 
“from the sale or other disposition of property.” 
Ward v. Clayton, 276 N.C. 411, 172 S.E.2d 531 
(1970). 
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When Method for Ascertaining Loss Is 
Applicable. — The method for ascertaining 
the amount of a loss prescribed is applicable 
whenever property is disposed of by sale, casu- 
alty or otherwise, in such manner as to result in 
a taxable gain or a deductible loss. Ward v. 
Clayton, 276 N.C. 411, 172 S.E.2d 531 (1970). 

Income tax law is concerned only with 
realized losses, as with realized gains. 
Ward v. Clayton, 5 N.C. App. 53, 167 8.E.2d 808 
(1969), aff'd, 276 N.C. 411, 172 S.B.2d 531 
(1970): 

Basis Where Loss Is from Sale or Other 
Disposition of Property. — Former G.S. 105- 
144 clearly provided that in ascertaining a loss 
from the sale or other disposition of property, 
the basis shall be the adjusted cost of the 
property. Ward v. Clayton, 5 N.C. App. 53, 167 
S.E.2d 808 (1969), aff'd, 276 N.C. 411, 172 
S Bi2d 531°(1970). 

Casualty loss is an “other disposition of 
property.” Ward v. Clayton, 5 N.C. App. 53, 
167 S.E.2d 808 (1969), aff'd, 276 N.C. 411, 172 
Sake Zdtoo la 1970): 

A taxpayer’s loss of timber by fire is an “other 
disposition of property”, and therefore the in- 
come tax deduction allowable under former 
G.S. 105-147 for such casualty loss may not 
exceed the taxpayer’s cost basis of the property 
so destroyed. Ward v. Clayton, 276 N.C. 411, 
WO2tS sh d153 970), 

And Is Not Treated Differently Than a 
Loss from a Sale. — Nothing indicates the 
General Assembly intended a taxpayer’s de- 
ductible loss by fire or other casualty to be 
treated differently from a loss resulting from a 
sale. Ward v. Clayton, 276 N.C. 411, 172 S.E.2d 
bo 1.1970)! 

Taxpayer showed no cost basis whereby 
a realized loss could be measured. See 
Ward v. Clayton, 5 N.C. App. 53, 167 S.E.2d 808 
(1969), aff’d, 276 N.C. 411, 172 S.E.2d 531 
(1970). 


E. Deductions. 
1. In General. 


Editor’s Note. — The cases cited below were 
decided under former G.S. 105-147. 

Deduction Defined. — A deduction is de- 
fined as “something that is or may be sub- 
tracted.” Ward v. Clayton, 5 N.C. App. 53, 167 
S E.2d 808 (1969), aff'd, 276 N.C. 411, 172 
Simi2d'531 4970). 

Nature of Deductions. — Deductions are 
in the nature of exemptions; they are privi- 
leges, not matters of right, and are allowed as a 
matter of legislative grace. Ward v. Clayton, 5 
N.C. App. 53, 167 S.E.2d 808 (1969), aff'd, 276 
NEC at ees Fea og Ie 978) 

Taxpayer claiming deduction must 
bring himself within the statutory provi- 
sions authorizing the deduction. Ward v. Clay- 
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ton, 5° N. Ce App, S3ri67s. bd 808 7G1969), 
aff'd, 276 N.C) 411; 172 8.H.2d 531 (1970). 

The allowance of a deduction in the compu- 
tation of taxable income is a privilege granted 
as a matter of legislative grace. One claiming 
the deduction must bring himself within the 
statutory provisions authorizing it, and in gen- 
eral the deduction may be taken only by the 
taxpayer to whom it accrues. Holly Farms Poul- 
try Indus., Inc. v. Clayton, 9 N.C. App. 345, 176 
S.E.2d 367, cert. denied, 277 N.C. 351, 177 
S.E.2d 900 (1970). 

Deduction of Particular Charges, Ex- 
penses, or Disbursements. — The states 
may allow deductions in the computation of 
income for income tax purposes as they choose, 
and statutes imposing a tax on incomes ordi- 
narily authorize the deduction from gross in- 
come of particular charges, expenses, or dis- 
bursements, in arriving at the income on which 
the tax is to be imposed. Ward v. Clayton, 5 N.C. 
App. 53, 167 S.E.2d 808 (1969), aff'd, 276 N.C. 
AVI 7205.E. 2d) 53 (1970): 

Strict Accounting on Annual Basis For- 
merly Required. — The North Carolina in- 
come tax statutes formerly required all taxpay- 
ers to account strictly on an annual basis, 
reporting for each taxable year all items of 
gross income and claiming as deductions for 
that year only items properly pertaining to that 
accounting period. Holly Farms Poultry Indus., 
Inc. v. Clayton, 9 N.C. App. 345, 176 S.E.2d 367, 
cert. adenieds, 277 (N.C. 351017 75 he 2d 8900 
GiG70): 

Burden of proof to establish a deduct- 
ible loss and the amount of it is on the plain- 
tiff. Ward v. Clayton, 5 N.C. App. 53, 167 S.E.2d 
808 (1969), aff'd, 276 N.C. 411, 172 $.K.2d 531 
(1970). 

Section Does Not Include Loans. — Nei- 
ther former G.S. 105-141, which defined in- 
come, nor former G.S. 105-147, which specified 
deductions, included loans. In re Fleishman, 
264 N.C. 204, 141 S.E.2d 256 (1965). 

Amounts expended to repay the principal of a 
loan are not allowed as deductions from taxable 
income. In re Fleishman, 264 N.C. 204, 141 
S.E.2d 256 (1965). 

Income from Business Situated in An- 
other State. — In order for a resident taxpayer 
to be entitled to deduct income derived from a 
business situated in another state from his 
income taxable by this State, the taxpayer 
must show that he has a business or invest- 
ment in such other state, that the income 
therefrom is taxable in that state, and that the 
questioned income is derived from such busi- 
ness or investment. Sabine v. Gill, 229 N.C. 
599, 51 S.E.2d 1 (1948). 


2. Ordinary and Necessary Expenses. 


What are “ordinary and necessary” ex- 
penses necessarily vary in individual 


CH. 105. TAXATION 


§105-133 


cases, and depend upon the nature of a partic- 
ular business, its size, its location, its mode of 
operations, and to some extent the business 
customs and practices prevailing at the time 
and in the locality or area where the taxpayer 
operates. Therefore, in order to take care of the 
varying situations as they arise, former G.S. 
105-147 should be left flexible in form for ap- 
plication in individual cases according to the 
practical meaning of the statutory language. 
Wiscassett Mills Co. v. Shaw, 235 N.C. 14, 68 
S.E.2d 816 (1952). 

In order for an item of expense to be 
deductible it must be both an “ordinary” 
expense and a “necessary” expense, since 
these words are used conjunctively. Also of 
controlling significance is this phrase appear- 
ing in the section: “in carrying on any trade or 
business.” Here, the connotation is that the 
expense in order to be deductible must relate to 
the cost of “carrying on” the business, and 
carrying on a business in plain language means 
operating the business. Therefore, it would 
seem that an expense in order to be deductible 
not only must be an “ordinary and necessary” 
business expense, but as a general rule it must 
relate in a substantial way to the costs of 
current operations, — to the cost of producing 
the gross income from which the deduction is 
sought. Wiscassett Mills Co. v. Shaw, 235 N.C. 
14, 68 S.E.2d 816 (1952). 

Business expenses are proper deduc- 
tions from one’s taxable income. Ward v. Clay- 
ton, 5 N.C. App. 53, 167 S.E.2d538038eigG9): 
alf’d, 276 N:C; 411, 172 SB 2desi igo: 


3. Capital Expenditures. 


Capital Expenditures Not Deductible. — 
Former G.S. 105-147 did not sanction the de- 
duction of an expenditure the underlying pur- 
pose and predominant effect of which are to 
provide permanent improvements or better- 
ments reasonably calculated to enhance the 
value of the taxpayer’s business or property for 
a period substantially beyond the year in which 
the outlay is made. Such an outlay is a capital 
expenditure, as distinguished from an item of 
normal operating business expense, and it is 
not deductible for income tax purposes. 
Wiscassett Mills Co. v. Shaw, 235 N.C. 14, 68 
S.E.2d 816 (1952). 

Ordinarily, the expense of installing 
sewers is treated as a capital expenditure 
and is not deductible. And the fact that the 
taxpayer does not own the property on which 
the mains were laid and did not by contractual 
arrangement with the city acquire some vested 
property rights therein in return for the sums 
paid to the city does not have the effect of 
transforming these capital expenditures into 
ordinary and necessary business expenses to be 
written off entirely within the year. Wiscassett 
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Mills Co. v. Shaw, 235 N.C. 14, 68 S.E.2d 816 
(1952). 


4. Rentals or Other Payments. 


Former § 105-147(4) was intended to 
provide for the deduction only of “rentals 
or other payments” as and when the items 
accrue from year to year, and in no event 
may it be interpreted as authorizing the deduc- 
tion in one year of a prepayment of rentals or 
other like charges for a period of years in 
advance. Wiscassett Mills Co. v. Shaw, 235 N.C. 
14, 68 S.E.2d 816 (1952). 

Advance Rentals, Bonuses, etc., to Be 
Spread over Life of Lease. — Rentals re- 
quired to be paid for the use or possession of 
business property, not owned by the taxpayer 
and in which he has no equity, may usually be 
deducted in computing income tax. However, 
where an expenditure made by a lessee is in the 
nature of an investment in property used in his 
trade or business, or is the cost, or part of the 
cost, of the lease itself, it cannot be deducted in 
toto from the lessee’s taxable income as an 
expense for the year in which it occurred, but 
must be recovered in annual allowances. Thus, 
advances, rentals and bonuses, the price paid 
for an assignment of a lease, and other similar 
expenditures by a lessee are not deductible as 
ordinary and necessary business expenses in 
the year of payment but are required to be 
spread over the entire life of the lease. 
Wiscassett Mills Co. v. Shaw, 235 N.C. 14, 68 
S.E.2d 816 (1952). 


5. Interest. 


Interest on Estate Tax Deficiency Not 
Part of Tax. — Although collected as part of 
the tax, interest paid on an estate or inherit- 
ance tax deficiency is not part of the tax, but 
something in addition to the tax. Holt v. Lynch, 
307 N.C. 234, 297 S.E.2d 594 (1982). 

No distinction between interest paid on 
debt created to pay taxes and interest 
paid on tax itself. To deny a deduction merely 
because the government is the lending party 
has the practical effect of treating such interest 
in the same manner as a penalty if the estate 
does not have sufficient taxable income to ben- 
efit from deducting the interest paid on its 
income tax returns. Interest in the tax law, as 
elsewhere, is merely the cost of the use of 
money and is not a penalty. Holt v. Lynch, 307 
NC. 234 297 S.H.2d 594 (1982). 

Interest on Tax Is Deductible. — Inas- 
much as the definition of “tax” in former G.S. 
105-241.1(i1) specifically applied to the sub- 
chapter dealing with state inheritance taxes, 
interest on tax, although administratively 
treated as tax for assessment, collection and 
payment purposes, remains substantively in- 
terest paid for the use of money and was 
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deductible. Holt v. Lynch, 307 N.C. 234, 297 
S.E.2d 594 (1982). 


6. Casualty Losses. 


Former § 105-147 authorized a deduc- 
tion for certain casualty losses, including 
fire, to property not connected with a trade or 
business. Ward v. Clayton, 5 N.C. App. 53, 167 
S.E.2d 808 (1969), aff'd, 276 N.C. 411, 172 
SEE2d eo siy01970), 

Section Prescribed No Method for Ascer- 
taining Amount of Casualty Loss. — 
Former G.S. 105-147 enumerated the items, 
including casualty losses, which were deduct- 
ible, but prescribed no method for ascertaining 
the amount of such casualty loss. Ward v. Clay- 
ton, 276 N.C. 411, 172 S.E.2d 531 (1970). 

Determining Deduction for Loss of Tim- 
ber by Fire. — A taxpayer’s loss of timber by 
fire was an “other disposition of property” 
within the meaning of former G.S. 105-144, and 
therefore the income tax deduction allowable 
for such casualty loss may not exceed the tax- 
payer’s cost basis of the property so destroyed. 
Ward v. Clayton, 276 N.C. 411, 172 S.E.2d 531 
(1970). 


7. Carry-Over Losses. 


Constitutionality of Carryover Losses 
Requirement. — The requirement that the 
taxpayer reduce his North Carolina carryover 
losses by his non-North Carolina income did 
not result in a sophisticated scheme which 
belatedly taxed the non-North Carolina income 
and did not violate either the due process 
clause of the United States Constitution or the 
law of the land clause of N.C. Const., Art. I, 
§ 20. Aronov v. Secretary of Revenue, 323 N.C. 
132, 371 S.E.2d 468, cert. denied, 323 N.C. 480, 
373 S.E.2d 860 (1988), 489 U.S. 1096, 109. Ct. 
1568, 103 L. Ed. 2d 935 (1989). 

Requirement of Taxpayer to Reduce 
Carryover Losses Does Not Exceed Legis- 
lative Authority. — The Secretary's interpre- 
tation of former G.S. 105-147(9)(d)(2) to require 
a taxpayer to reduce his North Carolina 
carryover losses by his non-North Carolina in- 
come does not exceed legislative authority. 
Aronov v. Secretary of Revenue, 323 N.C. 132, 
371 S.E.2d 468, cert. denied, 323 N.C. 480, 373 
S F.2d 860 (1988), 489 U.S. 1096, 109 S. Ct. 
1568, 103 L. Ed. 2d 935 (1989). 

Deductions, such as that authorized in 
former § 105-147(9)(d)(2), were in the na- 
ture of exemptions: they were privileges, not 
rights, and were allowed as a matter of legisla- 
tive grace. Aronov v. Secretary of Revenue, 323 
N.C. 132, 371 S.E.2d 468, cert. denied, 323 NiG. 
480, 373 S.E.2d 860 (1988), 489 U.S. 1096, 109 
S. Ct. 1568, 103 L. Ed. 2d 935 (1989). 

Deduction of Prior Year’s Net Economic 
Loss from Current Gross Income. — Subdi- 
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vision (9)d of former G.S. 105-147 permits, 
under certain conditions, a deduction of a prior 
year’s net economic loss from current gross 
income in order to determine taxable income. 
The legislature was under no constitutional or 
other legal compulsion to allow any carry-over 
to be deducted from taxable income in a future 
year. It enacted the carry-over provisions 
purely as a matter of grace, gratuitously con- 
ferring a benefit but limiting such benefit to the 
net economic loss of the taxpayer after deduct- 
ing therefrom the allocable portion of such 
taxpayer’s nontaxable income. Holly Farms 
Poultry Indus., Inc. v. Clayton, 9 N.C. App. 345, 
176 S.E.2d 367, cert. denied, 277 N.C. 351, 177 
S.E.2d 900 (1970). 

Loss Carry-Over Provision Was Added 
for Purpose of Tax Relief. — For the purpose 
of granting some measure of relief to taxpayers 
who have incurred economic misfortune of who 
are otherwise materially affected by strict ad- 
herence to the annual accounting rule in the 
determination of taxable income, the legisla- 
ture added a loss carry-over provision to the 
State income tax statute which was subdivision 
(9)d of former G.S. 105-147. Holly Farms Poul- 
try Indus., Inc. v. Clayton, 9 N.C. App. 345, 176 
S.E.2d 367, cert. denied, 277 N.C. 351, 177 
S.E.2d 900 (1970). 

Former § 105-147(9)d required the in- 
clusion of nontaxable income in arriving at 
an allowable deduction for carry-over purposes 
to be deducted from taxable income in a suc- 
ceeding year. Dayton Rubber Co. v. Shaw, 244 
N.C. 170, 92 S.E.2d 799 (1956), decided prior to 
the 1963 amendment. 

Deduction of Loss Carry-Over from 
Post-Merger Income Depends on Continu- 
ity of Business. — A corporation resulting 
from a merger may not deduct from its post- 
merger income the loss carry-over of one or 
more of its constituent corporations unless 
there is a continuity of business enterprise — 
that is, unless the income-producing business 
has not been altered, enlarged, or materially 
affected by the merger. Holly Farms Poultry 
Indus., Inc. v. Clayton, 9 N.C. App. 345, 176 
6: 2d/:367,) cert: *dented;,277 -N.Cy 351,477 
Sik2d' 900 (1970); 

Type of Merger Makes No Difference. — 
In determining whether there is a “continuity 
of business enterprise” after a merger, for pur- 
poses of determining the loss carry-over of the 
surviving corporation it makes no difference 
that there was a “vertical type” merger in which 
the several merged corporations were doing 
jobs in one continuous chain of processing, 
rather than a “horizontal type” in which each of 
the corporations was doing basically the same 
job. Holly Farms Poultry Indus., Inc. v. Clayton, 
9 N.C. App. 345, 176 S.E.2d 367, cert. denied, 
277 N.C. 351, 177 S.E.2d 900 (1970). 

Nor Does Purpose of Merger. — The fact 
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that mergers were made in pursuance of an 
overall plan to bring into being an “integrated” 
operation and were not for tax avoidance pur- 
poses is not determinative of the question of 
whether the surviving corporation can carry 
forward and deduct from its own gross income 
pre-merger losses incurred by corporations 
with which it merged. Holly Farms Poultry 
Indus., Inc. v. Clayton, 9 N.C. App. 345, 176 
S.E.2d 367, cert. denied, 277 N.C. 351, 177 
S.E.2d 900 (1970). 

No Continuity of Business in Surviving 
Corporation after Merger. — There was no 
“continuity of business enterprise” where the 
net worth of the surviving corporation into 
which two other corporations were merged was 
increased substantially by each merger, and 
the surviving corporation was transformed 
from a manufacturer of poultry feeds into a 
combined manufacturing and feeding opera- 
tion; consequently, the surviving corporation 
was not entitled to carry over and deduct for 
North Carolina income tax purposes the pre- 
merger net economic losses of the two sub- 
merged corporations from the post-merger in- 
come earned by the combined corporate 
businesses. Holly Farms Poultry Indus., Inc. v. 
Clayton, 9 N.C. App. 345, 176 S.E.2d 367, cert. 
denied, 277 N.C. 351, 177 S.E.2d 900 (1970). 

A corporation resulting from the merger of 
several separate incorporated businesses was 
not entitled to carry over and deduct the pre- 
merger net operating losses of some of its 
constituent corporations from the post-merger 
income attributable to the other businesses, 
since the income against which the offset was 
claimed was not produced by substantially the 
same businesses which incurred the losses. 
Holly Farms Poultry Indus., Inc. v. Clayton, 9 
N.C. App. 345, 176 S.E.2d 367, cert. denied, 277 
NGvso le Li je 2dr 00selo 1) 

Deduction by Successor Corporation of 
Loss Sustained by Submerged Corpora- 
tion. — See Good Will Distribs. (N.), Inc. v. 
Shaw, 247 N.C. 157, 100 S.E.2d 334 (1957); 
Good Will Distribs., Inc. v. Currie, 251 N.C. 120, 
110 S.E.2d 880 (1959). 

Regulation in Respect to Carry-Over 
Losses Held to Comply. — The Supreme 
Court found no conflict between the Income Tax 
Regulation No. 2, promulgated on 10 February, 
1944, by the Secretary of Revenue and followed 
by the Department of Revenue in its adminis- 
trative practice with respect to carry-over 
losses, and the statutory provisions with re- 
spect thereto. Dayton Rubber Co. v. Shaw, 244 
NG. 70. 92 Si 2de (99. C1 956), 


8. Depletion. 


Deduction for Depletion Not Required 
to Be on Basis of Cost. — Deduction on basis 
of percentage of cost is applicable to deprecia- 
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tion and not to depletion. A reasonable allow- 
ance is provided for depletion. There is no 
requirement that it should be on the basis of 
cost. In re Virginia-Carolina Chem. Corp., 248 
N.C. 531, 103 S.E.2d 823 (1958). 

Prior to the 1953 amendment to former G.S. 
105-147, the section permitted a reasonable 
allowance for depletion without requiring that 
it should be calculated on percentage of cost; 
the 1953 amendment made mandatory that 
which was permissible before. In re Virginia- 
Carolina Chem. Corp., 248 N.C. 531, 103 
S.E.2d 823 (1958). 


9. Gifts. 


“Amount” of Gift. — Former G.S. 105- 
147(15) contained no technical language. Thus, 
it must be interpreted in accordance with the 
ordinary use and common understanding of the 
words used. According to ordinary use, the 
“amount” of a gift and the value of a gift have 
the same meaning and effect. It follows, then, 
that when a contribution was made in property 
rather than in cash, the amount of the gift, and 
the amount of the deduction, was the fair 
market value of the property at the time of the 
gift. Wiscassett Mills Co. v. Shaw, 235 N.C. 14, 
68 S.E.2d 816 (1952). 


10. Nonresident Individuals and 
Partnerships. 


Constitutionality. — Subdivision (18) of 
former G.S. 105-147 limiting the right of a 
nonresident taxpayer, in computing his net 
income taxable by this State, to claim only 
those deductions which are related to his busi- 
ness in this State, was valid and did not consti- 
tute an unlawful discrimination in that resi- 
dents of this State were permitted personal 
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deductions not allowed to the nonresident, 
since only the income of the nonresident earned 
within this State was subject to income taxes 
here. Stiles v. Currie, 254 N.C. 197, 118 S.E.2d 
Aes) MLS oa) 


11. Payments to Estate or Heirs of 
Deceased Employee. 


Legal Obligation Need Not Exist. — The 
contention that payments by an employer to 
the widow of an employee are allowable as 
deductions only when a legal obligation to 
make such payments exists would seem to 
render meaningless the 1957 amendment of 
subsection (23) of former G.S. 105-147. Boylan- 
Pearce, Inc. v. Johnson, 257 N.C. 582, 126 
S.H.2d 492 (1962). 

Preexisting Contract or Resolution Not 
Required. — The 1957 amendment of subsec- 
tion (23) of former G.S. 105-147 made no refer- 
ence to a previous or preexisting “contract, 
resolution of the board of directors, or custom,” 
of the corporation with respect to payments by 
an employer to a deceased employee's estate, 
widow or heirs. Boylan-Pearce, Inc. v. Johnson, 
257 N.C. 582, 126 S.E.2d 492 (1962). 

Payments by an employer to the widow of a 
deceased executive were authorized and allow- 
able as deductions in computing employer’s net 
income, and were not taxable as gifts under 
G.S. 105-188, and no legal significance was 
attached to the fact that there was no preexist- 
ing plan or policy, or to the fact that the 
resolution authorizing the payments was not 
adopted until some 13 months after the death 
of the executive, or to the fact that the employer 
was a so-called family corporation. Boylan- 
Pearce, Inc. v. Johnson, 257 N.C. 582, 126 
S H.2d 492°(1962). 


OPINIONS OF ATTORNEY GENERAL 


Member of Religious Order Not Exempt 
from Tax. — See opinion of Attorney General 
to Mr. J.A. Porter, Jr., Director, Division of 
Auditing and Accounting, State Board of Edu- 
cation, 40 N.C.A.G. 841 (1970), decided under 
former G.S. 105-136. 


§ 105-134. Purpose. 


Court May Not Assign Dependency Ex- 
emption to One Spouse Without Regard to 
Which Furnished More Than One Half the 
Support. — See opinion of Attorney General to 
Representative Marcus Short, 41 N.C.A.G. 866 
(1972), decided under former G.S. 105-149. 


The general purpose of this Part is to impose a tax for the use of the State 
government upon the taxable income collectible annually: 


(1) Of every resident of this State. 


(2) Of every nonresident individual deriving income from North Carolina 
sources attributable to the ownership of any interest in real or 


tangible personal property in this 


State, deriving income from a 


business, trade, profession, or occupation carried on in this State, or 
deriving income from gambling activities in this State. (1939, c. 158, 


fel 
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s. 301; 1967, c. 1110, s:3;1989, c: 728, s11:2; 1998-98, 's. 69;'2005=276; 
s. 31.1(dd); 2005-344, s. 10.3.) 


Editor’s Note. — Session Laws 2005-276, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as the 2005-344, s. 10.3, as added by Session Laws 
‘Current Operations and Capital Improve- 2005-276, s. 31.1(dd), effective August 31, 2005, 


ments Appropriations Act of 2005’.” inserted “or deriving income from gambling 
Session Laws 2005-276, s. 46.5is aseverabil- activities in this state” at the end of subdivision 
ity clause. (2), and made related, stylistic changes. 
CASE NOTES 


Cited in Aronov v. Secretary of Revenue, 323 
N.C. 182, 371 S.E.2d 468 (1988). 


§ 105-134.1. Definitions. 


The following definitions apply in this Part: 

(1) Code. — Defined in G.S. 105-228.90. 

(2) Department. — The Department of Revenue. 

(3) Educational institution. — An educational institution that normally 
maintains a regular faculty and curriculum and normally has a 
regularly organized body of students in attendance at the place where 
its educational activities are carried on. 

(4) Fiscal year. — Defined in section 441(e) of the Code. 

(5) Gross income. — Defined in section 61 of the Code. 

(6) Head of household. — Defined in section 2(b) of the Code. 

(7) Individual. — A human being. 

(7a) Limited liability company. — Either a domestic limited lability 
company organized under Chapter 57C of the General Statutes or a 
foreign limited liability company authorized by that Chapter to 
transact business in this State that is classified for federal income tax 
purposes as a partnership. As applied to a limited lability company 
that is a partnership under this Part, the term “partner” means a 
member of the limited liability company. 

(7b) Repealed by Session Laws 1998-98, s. 9, effective August 14, 1998. 

(8) Married individual. — An individual who is married and is considered 
married as provided in section 7703 of the Code. 

(9) Nonresident individual. — An individual who is not a resident of this 
State. 

(10) North Carolina taxable income. — Defined in G.S. 105-134.5. 

(10a) Partnership. — A domestic partnership, a foreign partnership, or a 
limited liability company. 

(11) Person. — Defined in G.S. 105-228.90. 

(12) Resident. — An individual who is domiciled in this State at any time 
during the taxable year or who resides in this State during the taxable 
year for other than a temporary or transitory purpose. In the absence 
of convincing proof to the contrary, an individual who is present 
within the State for more than 183 days during the taxable year is 
presumed to be a resident, but the absence of an individual from the 
state for more than 183 days raises no presumption that the individ- 
ual is not a resident. A resident who removes from the State during a 
taxable year is considered a resident until he has both established a 
definite domicile elsewhere and abandoned any domicile in this State. 
The fact of marriage does not raise any presumption as to domicile or 
residence. 
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(13) Retirement benefits. — Amounts paid to a former employee or the 
beneficiary of a former employee under a written retirement plan 
established by the employer to provide payments to an employee or 
the beneficiary of an employee after the end of the employee's 
employment with the employer where the right to receive the pay- 
ments is based upon the employment relationship. With respect to a 
self-employed individual or the beneficiary of a self-employed individ- 
ual, the term means amounts paid to the individual or beneficiary of 
the individual under a written retirement plan established by the 
individual to provide payments to the individual or the beneficiary of 
the individual after the end of the self-employment. In addition, the 
term includes amounts received from an individual retirement ac- 
count described in section 408 of the Code or from an individual 
retirement annuity described in section 408 of the Code. For the 
purpose of this subdivision, the term “employee” includes a volunteer 
worker. 

(14) S Corporation. — Defined in G.S. 105-131(b). 

(15) Secretary. — The Secretary of Revenue. 

(16) Taxable income. — Defined in section 63 of the Code. 

(17) Taxable year. — Defined in section 441(b) of the Code. 

(18) Taxpayer. — An individual subject to the tax imposed by this Part. 

(19) This State. — The State of North Carolina. (1989, c. 728, s. 1.4; c. 792, 
s. 1.2; 1989 (Reg. Sess., 1990), c. 814, s. 15; c. 981, s. 5; 1991, c. 689, s. 
952; 1991 (Reg. Sess., 1992), c. 922, s. 6; 1993, c. 12, s. 7; ¢. Soon alar 
1996, 2nd Ex. Sess., c. 13, s. 8.2; 1998-98, ss. 9, 69.) 


§ 105-134.2. Individual income tax imposed. 


(a) (Effective for taxable years beginning before January I, 2008) A 
tax is imposed upon the North Carolina taxable income of every individual. 
The tax shall be levied, collected, and paid annually and shall be computed at 
the following percentages of the taxpayer’s North Carolina taxable income. 

(1) For married individuals who file a joint return under G.S. 105-152 and 
for surviving spouses, as defined in section 2(a) of the Code: 


Over Up To Rate 
-0- Ce 50 6% 
6215250 $100,000 1% 
$100,000 $200,000 (1970 
$200,000 NA 8.25% 
(2) For heads of households, as defined in section 2(b) of the Code: 
Over Up To Rate 
-0- $17,000 6% 
$17,000 $80,000 7% 
$80,000 $160,000 7.159% 
$160,000 NA 8.25% 
(3) For unmarried individuals other than surviving spouses and heads of 
households: 
Over Up To Rate 
-0- Na ES 6% 
i aga $60,000 71% 
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105-134.2(a) is set out twice. See note. 


ele tnanehicioy heiive 1 opie aoenirtis (onyiol 8 TO See 
Over Up To 


Rate 
$60,000 $120,000 7.75% 
$120,000 NA &. 20% 
(4) For married individuals who do not file a joint return under G.S. 
KO Se 
Over Up To Rate 
-0- $10,625 6% 
$10,625 $50,000 T% 
$50,000 $100,000 (above 
$100,000 NA 


8.25% 


(a) (Effective for taxable years beginning on or after January Il, 
2008) A tax is imposed upon the North Carolina taxable income of every 
individual. The tax shall be levied, collected, and paid annually and shall be 
computed at the following percentages of the taxpayer’s North Carolina 
taxable income. 

(1) For married individuals who file a joint return under G.S. 105-152 and 
for surviving spouses, as defined in section 2(a) of the Code: 


Over Up To 


Rate 
-0- $21,250 6% 
$21,250 $100,000 71% 
$100,000 NA TAD 


(2) For heads of households, as defined in section 2(b) of the Code: 
Over Up To 


Rate 
-0- $17,000 6% 
$17,000 $80,000 71% 
$80,000 NA 7.75% 
(3) For unmarried individuals other than surviving spouses and heads of 
households: 
Over Up To Rate 
-0- $12,750 6% 
6125150 $60,000 1% 
$60,000 NA 


Tel ago 
(4) For married individuals who do not file a joint return under G.S 
105-152: 


Over Up To Rate 
-0- $10,625 6% 
$10,625 $50,000 7% 
$50,000 NA 


7.759% 


_ (b) In lieu of the tax imposed by subsection (a) of this section, there is 
imposed for each taxable year upon the North Carolina taxable income of every 
individual a tax determined under tables, applicable to the taxable year, which 
may be prescribed by the Secretary. The amounts of the tax determined under 
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105-134.2(a) is set out twice. See note. 


the tables shall be computed on the basis of the rates prescribed by subsection 
(a) of this section. This subsection does not apply to an individual making a 
return under section 443(a)(1) of the Code for a period of less than 12 months 
on account of a change in the individual’s annual accounting period, or to an 
estate or trust. The tax imposed by this subsection shall be treated as the tax 
imposed by subsection (a) of this section. (1989, c. 728, s. 1.4; 1989 (Reg. Sess., 
1990)c. 814, 's. 16; 1991, c. 45, s. 8; 'c. 689, s. 300; 1991 (Reg. Sess., 1992), c. 
930, s. 15; 2001-424, s. 34.18(a); 2003-284, s. 39.1(a); 2003-284, ss. 39.1, 39.2; 


2005-276, s. 36.1(a).) 


Subsection (a) Set Out Twice. — The first 
version of subsection (a) set out above is effec- 
tive for taxable years ending before January 1, 
2008. The second version of subsection (a) set 
out above is effective for taxable years begin- 
ning on or after January 1, 2008. 

Editor’s Note. — Session Laws 2001-424, s. 
34.18(b), as amended by Session Laws 2003- 
284, s. 39.2, provides: “This section becomes 
effective for taxable years beginning on or after 
January 1, 2001. Notwithstanding G.S. 105- 
163.15, no addition to tax may be made under 
that statute for a taxable year beginning on or 
after January 1, 2001, and before January 1, 
2002, with respect to an underpayment of indi- 
vidual income tax to the extent the underpay- 
ment was created or increased by this section.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 36.5 is a severabil- 
ity clause. 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 


amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2003-284, s. 39.1, as amended by Session Laws 
2005-276, s. 36.1(a), effective for taxable years 
ending before January 1, 2008, rewrote subsec- 
tion (a). 

Session Laws 2003-284, s. 39.1, as amended 
by Session Laws 2005-276, s. 36.1(a), effective 
for taxable years beginning on or after January 
1, 2008, rewrote subsection (a). 


§ 105-134.3. Year of assessment. 


The tax imposed by this Part shall be assessed, collected, and paid in the 
taxable year following the taxable year for which the assessment is made, 
except as provided to the contrary in Article AAof this Chapter. (l9SQscan2o: 


pe 1993-98, s..62.) 


§ 105-134.4. Taxable year. 


A taxpayer shall compute North Carolina taxable income on the basis of the 
taxable year used in computing the taxpayer’s income tax liability under the 


Code. (1989, c. 728, s. 1.4.) 
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CASE NOTES 


Cited in Union Carbide Corp. v. Offerman, prior to the 2002 amendment to the definition 
132 N.C. App. 665, 513 S.E.2d 341 (1999), aff’d, of “business income” in this section). 
351 N.C. 310, 526 S.E.2d 167 (2000) (decided 


§ 105-134.5. North Carolina taxable income defined. 


(a) Residents. — For residents of this State, the term “North Carolina 
taxable income” means the taxpayer’s taxable income as determined under the 
Code, adjusted as provided in G.S. 105-134.6 and G.S. 105-134.7. 

(b) Nonresidents. — For nonresident individuals, the term “North Carolina 
taxable income” means the taxpayer’s taxable income as determined under the 
Code, adjusted as provided in G.S. 105-134.6 and G.S. 105-134.7, multiplied by 
a fraction the denominator of which is the taxpayer’s gross income as 
determined under the Code, adjusted as provided in G.S. 105-134.6 and G.S. 
105-134.7, and the numerator of which is the amount of that gross income, as 
adjusted, that is derived from North Carolina sources and is attributable to the 
ownership of any interest in real or tangible personal property in this State, 1s 
derived from a business, trade, profession, or occupation carried on in this 
State, or is derived from gambling activities in this State. 

(c) Part-year Residents. — If an individual was a resident of this State for 
only part of the taxable year, having moved into or removed from the State 
during the year, the term “North Carolina taxable income” has the same 
meaning as in subsection (b) except that the numerator shall include gross 
income, adjusted as provided in G.S. 105-134.6 and G.S. 105-134.7, derived 
from all sources during the period the individual was a resident. 

(d) S Corporations and Partnerships. — In order to calculate the numerator 
of the fraction provided in subsection (b), the amount of a shareholder’s pro 
rata share of S Corporation income that is includable in the numerator shall be 
the shareholder’s pro rata share of the S Corporation’s income attributable to 
the State, as defined in G.S. 105-131(b)(4). In order to calculate the numerator 
of the fraction provided in subsection (b) for a member of a partnership or other 
unincorporated business with one or more nonresident members that operates 
in one or more other states, the amount of the member’s distributive share of 
income of the business that is includable in the numerator shall be determined 
by multiplying the total net income of the business by the ratio ascertained 
under the provisions of G.S. 105-130.4. As used in this subsection, total net 
income means the entire gross income of the business less all expenses, taxes, 
interest, and other deductions allowable under the Code which were incurred 
in the operation of the business. (1989, c. 728, s. 1.4; 1995, c. 17, s. 4; 2005-276, 
s. 31.1(aa); 2005-344, s. 10.4.) 


Editor’s Note. — Session Laws 2005-276, s. 2005-344, s. 10.4, as added by Session Laws 
1.2, provides: “This act shall be known as the 2005-276, s. 31.1(aa), effective for taxable years 
‘Current Operations and Capital Improve- beginning on or after January 1, 2005, inserted 


ments Appropriations Act of 2005°.” ; “or is derived from gambling activities in this 
_ Session Laws 2005-276, s. 46.5 1s a severabil- state” at the end of subsection (b), and made 
ity clause. related, stylistic changes. 


Effect of Amendments. — Session Laws 


§ 105-134.6. Adjustments to taxable income. 


(a) S Corporations. — The pro rata share of each shareholder in the income 
attributable to the State of an S Corporation shall be adjusted as provided in 
G.S. 105-130.5. The pro rata share of each resident shareholder in the income 
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not attributable to the State of an S Corporation shall be subject to the 
adjustments provided in subsections (b), (c), and (d) of this section. 

(b) Deductions. — The following deductions from taxable income shall be 
made in calculating North Carolina taxable income, to the extent each item is 
included in taxable income: 


(1) 


(2) 
(3) 


(4) 
(5) 


Interest upon the obligations of any of the following: 

a. The United States or its possessions. 

b. This State, a political subdivision of this State, or a commission, an 
authority, or another agency of this State or of a political 
subdivision of this State. 

c. A nonprofit educational institution organized or chartered under 
the laws of this State. 

Gain from the disposition of obligations issued before July 1, 1995, to 

the extent the gain is exempt from tax under the laws of this State. 

Benefits received under Title II of the Social Security Act and amounts 

received from retirement annuities or pensions paid under the provi- 

sions of the Railroad Retirement Act of 1937. 

Repealed by Session Laws 1989 (Reg. Sess., 1990), c. 1002, s. 2. 

Refunds of state, local, and foreign income taxes included in the 

taxpayer’s gross income. 


(5a) Reserved. 
(5b) The amount received during the taxable year from one or more State, 


local, or federal government retirement plans to the extent the 
amount is exempt from tax under this Part pursuant to a court order 
in settlement of the following cases: Bailey v. State, 92 CVS 10221, 94 
CVS 6904, 95 CVS 6625, 95 CVS 8230; Emory v. State, 98 CVS 0738; 
and Patton v. State, 95 CVS 04346. Amounts deducted under this 
subdivision may not also be deducted under subdivision (6) of this 
subsection. 


(6)a. An amount, not to exceed four thousand dollars ($4,000), equal to 


the sum of the amount calculated in subparagraph b. plus the 
amount calculated in subparagraph c. 

b. The amount calculated in this subparagraph is the amount re- 
ceived during the taxable year from one or more state, local, or 
federal government retirement plans. 

c. The amount calculated in this subparagraph is the amount re- 
ceived during the taxable year from one or more retirement plans 
other than state, local, or federal government retirement plans, 
not to exceed a total of two thousand dollars ($2,000) in any 
taxable year. 

d. In the case of a married couple filing a joint return where both 
spouses received retirement benefits during the taxable year, the 
maximum dollar amounts provided in this subdivision for various 
types of retirement benefits apply separately to each spouse’s 
benefits. 


(7) Recodified as G.S. 105-134.6(d)(1). 
(8) Recodified as G.S. 105-134.6(d)(2). 
(9) Income that is (i) earned or received by an enrolled member of a 


federally recognized Indian tribe and (11) derived from activities on a 
federally recognized Indian reservation while the member resides on 
the reservation. Income from intangibles having a situs on the 
reservation and retirement income associated with activities on the 
reservation are considered income derived from activities on the 
reservation. 
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(10) The amount by which the basis of property under this Article exceeds 

the basis of the property under the Code, in the year the taxpayer 
disposes of the property. 

(11) Severance wages received by a taxpayer from an employer as the 
result of the taxpayer’s permanent, involuntary termination from 
employment through no fault of the employee. The amount of sever- 
ance wages deducted as the result of the same termination may not 
exceed thirty-five thousand dollars ($35,000) for all taxable years in 
which the wages are received. 

(12) Repealed by Session Laws 1998-171, s. 2, effective October 1, 1998. 

(13) Repealed by Session Laws 2002-126, s. 30C.4, effective for taxable 
years beginning on or after January 1, 2002. 

(14) The amount paid to the taxpayer by the State under G.S. 148-84 as 
compensation for pecuniary loss suffered by reason of erroneous 
conviction and imprisonment. 

(15) Interest, investment earnings, and gains of a trust, the settlors of 
which are two or more manufacturers that signed a settlement 
agreement with this State to settle existing and potential claims of the 
State against the manufacturers for damages attributable to a prod- 
uct of the manufacturers, if the trust meets all of the following 
conditions: 

a. The purpose of the trust is to address adverse economic conse- 
quences resulting from a decline in demand of the manufactured 
product potentially expected to occur because of market restric- 
tions and other provisions in the settlement agreement. 

b. A court of this State approves and retains jurisdiction over the 
trust. 

c. Certain portions of the distributions from the trust are made in 
accordance with certifications that meet the criteria in the 
agreement creating the trust and are provided by a nonprofit 
entity, the governing board of which includes State officials. 

(16) The amount paid to the taxpayer during the taxable year from the 
Hurricane Floyd Reserve Fund in the Office of State Budget and 
Management for hurricane relief or assistance, but not including 
payments for goods or services provided by the taxpayer. 

(17) In each of the taxpayer’s first five taxable years beginning on or after 
January 1, 2005, an amount equal to twenty percent (20%) of the 
amount added to taxable income in a previous year as accelerated 
depreciation under subdivision (c)(8) of this section. 

(18) The amount paid to the taxpayer during the taxable year from the 
Disaster Relief Reserve Fund in the Office of State Budget and 
Management for hurricane relief or assistance, but not including 
payments for goods or services provided by the taxpayer. 

(c) Additions. — The following additions to taxable income shall be made in 
calculating North Carolina taxable income, to the extent each item is not 
included in taxable income: 

(1) Interest upon the obligations of states other than this State, political 
subdivisions of those states, and agencies of those states and their 
political subdivisions. 

(2) Any amount allowed as a deduction from gross income under the Code 
that is taxed under the Code by a separate tax other than the tax 
imposed in section 1 of the Code. 

(3) (Effective for taxable years ending before January 1, 2005) Any 
amount deducted from gross income under section 164 of the Code as 
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state, local, or foreign income tax to the extent that the taxpayer's 
total itemized deductions deducted under the Code for the taxable 
year exceed the standard deduction allowable to the taxpayer under 
the Code reduced by the amount the taxpayer is required to add to 
taxable income under subdivision (4) of this subsection. 

(3) (Effective for taxable years beginning on or after January 1, 
2005) Any amount deducted from gross income under section 164 of 
the Code as state, local, or foreign income tax or as state or local 
general sales tax to the extent that the taxpayer’s total itemized 
deductions deducted under the Code for the taxable year exceed the 
standard deduction allowable to the taxpayer under the Code reduced 
by the amount the taxpayer is required to add to taxable income under 
subdivision (4) of this subsection. 

(4) (Effective until taxable years beginning on or after January 1, 
2004) The amount by which the taxpayer’s additional standard 
deduction for aged and blind has been increased for inflation under 
section 63(c)(4)(A) of the Code plus the amount by which the taxpay- 
er’s basic standard deduction, including adjustments for inflation, 
under the Code exceeds the appropriate amount in the following chart 
based on the taxpayer’s filing status: 


Filing Status Standard Deduction 
Married filing jointly/Surviving Spouse $5,500 
Head of Household 4,400 
Single 3,000 
Married filing separately ye TOM, 


(4) (Effective for taxable years beginning on or after January 1k 
2004) The amount by which the taxpayer’s additional standard 
deduction for aged and blind has been increased for inflation under 
section 63(c)(4)(A) of the Code plus the amount by which the taxpay- 
er’s basic standard deduction, including adjustments for inflation, 
under the Code exceeds the appropriate amount in the following chart 
based on the taxpayer’s filing status: 


Filing Status Standard Deduction 
Married filing jointly/Surviving Spouse $6,000 
Head of Household 4.400 
Single 3,000 
Married filing separately 3,000 


(4a) The amount by which each of the taxpayer's personal exemptions has 
been increased for inflation under section 151(d)(4)(A) of the Code. 
This amount is reduced by five hundred dollars ($500.00) for each 
personal exemption if the taxpayer's adjusted gross income (AGI), as 
calculated under the Code, is less than the following amounts: 


Filing Status AGI 

Married, filing jointly $100,000 
Head of Household 80,000 
Single 60,000 
Married, filing separately 50,000. 


For the purposes of this subdivision, if the taxpayer’s personal 
exemptions have been reduced by the applicable percentage under 
section 151(d\(3) of the Code, the amount by which the personal 
exemptions have been increased for inflation is also reduced by the 
applicable percentage. 

(5) The market price of the gleaned crop for which the taxpayer claims a 
credit for the taxable year under G.S. 105-151.14. 
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(6) The amount by which the basis of property under the Code exceeds the 
basis of the property under this Article, in the year the taxpayer 
disposes of the property. 

(7) The amount of federal estate tax that is attributable to an item of 
income in respect of a decedent and is deducted from gross income 
under section 691(c) of the Code. 

(8) The applicable percentage of the amount allowed as a special acceler- 
ated depreciation deduction under section 168(k) or section 1400L of 
the Code, as set out in the table below. In addition, a taxpayer who 
was allowed a special accelerated depreciation deduction under sec- 
tion 168(k) or section 1400L of the Code in a taxable year beginning 
before January 1, 2002, and whose North Carolina taxable income in 
that earlier year reflected that accelerated depreciation deduction 
must add to federal taxable income in the taxpayer’s first taxable year 
beginning on or after January 1, 2002, an amount equal to the amount 
of the deduction allowed in the earlier taxable year. These adjust- 
ments do not result in a difference in basis of the affected assets for 
State and federal income tax purposes. The applicable percentage is 


as follows: 
Taxable Year Percentage 
2002 100% 
2003 70% 
2004 70% 
2005 and thereafter 0% 


(9) (Effective for taxable years beginning on or after January lI, 
2005) The amount of qualifying expenses for which the taxpayer 
claims a credit under G.S. 105-151.29. 

(10) (Effective for taxable years beginning on or after January lI, 
2005) The amount excluded from gross income under section 199 of 
the Code. 

(d) Other Adjustments. — The following adjustments to taxable income 
shall be made in calculating North Carolina taxable income: 

(1) The amount of inheritance or estate tax attributable to an item of 
income in respect of a decedent required to be included in gross 
income under the Code, adjusted as provided in G.S. 105-134.5, 
105-134.6, and 105-134.7, may be deducted in the year the item of 
income is included. The amount of inheritance or estate tax attribut- 
able to an item of income in respect of a decedent is (1) the amount by 
which the inheritance or estate tax paid under Article 1 or 1A of this 
Chapter on property transferred to a beneficiary by a decedent 
exceeds the amount of the tax that would have been payable by the 
beneficiary if the item of income in respect of a decedent had not been 
included in the property transferred to the beneficiary by the dece- 
dent, (ii) multiplied by a fraction, the numerator of which is the 
amount required to be included in gross income for the taxable year 
under the Code, adjusted as provided in G.S. 105-134.5, 105-134.6, 
and 105-134.7, and the denominator of which is the total amount of 
income in respect of a decedent transferred to the beneficiary by the 
decedent. For an estate or trust, the deduction allowed by this 
subdivision shall be computed by excluding from the gross income of 
the estate or trust the portion, if any, of the items of income in respect 
of a decedent that are properly paid, credited, or to be distributed to 
the beneficiaries during the taxable year. 
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ats lead ta lent ll Ll een 
The Secretary may provide to a beneficiary of an item of income in 


respect of a decedent any information contained on an inheritance or 
estate tax return that the beneficiary needs to compute the deduction 
allowed by this subdivision. 


(2) The taxpayer may deduct the amount by which the taxpayer’s deduc- 


tions allowed under the Code were reduced, and the amount of the 
taxpayer’s deductions that were not allowed, because the taxpayer 
elected a federal tax credit in lieu of a deduction. This deduction is 
allowed only to the extent that a similar credit is not allowed by this 
Part for the amount. 


(3) The taxpayer shall add to taxable income the amount of any recovery 


during the taxable year not included in taxable income, to the extent 
the taxpayer’s deduction of the recovered amount in a prior taxable 
year reduced the taxpayer’s tax imposed by this Part but, due to 
differences between the Code and this Part, did not reduce the amount 
of the taxpayer’s tax imposed by the Code. The taxpayer may deduct 
from taxable income the amount of any recovery during the taxable 
year included in taxable income under section 111 of the Code, to the 
extent the taxpayer’s deduction of the recovered amount in a prior 
taxable year reduced the taxpayer’s tax imposed by the Code but, due 
to differences between the Code and this Part, did not reduce the 
amount of the taxpayer’s tax imposed by this Part. (1989, c. Th kop Sere 
Come 6 14 c. 710, 50, 41.2, 41 3c 792, 5, 1.1; 1989 (Reg. Sess., 


1990), c. 984, s. 4; c. 1002, 5. 2; 1991, c. 45, s. OG p13. en COU. Ss. 
253, 254; 1991 (Reg. Sess., 1992), c. 1007, s. 3; 1993, c. 12, s. 8; c. 443, 
5. 8: c. 485, s. 9; 1993 (Reg. Sess., 1994), c. 745, s. (EAS ae eo eae 
GeO ecsle 20a) (Db), cad ONs, 8; Cort (Ouse 3: 1996, 2nd Ex. Sess., c. 13, 
s. 8.1; c. 14, s. 9; 1997-226, s. 3; 1997-328, s. 1; 1997-388, s. 4; 
1997-525, s. 1; 1998-98, s. 69; 1998-171, ss. 2, 3; 1998-212, ss. 29A.2(c), 
299A .13(a); 1999-333, s. 3; 1999-463, Ex Sess., s. 4.6 (a); 2000-140, ss. 
65, 93.1(a); 2001-424, ss. 12.2(b), 34.19(a), (b); 2002-126, ss. 30B.1(a), 
30B.1(b), 30C.2(b), 30C.2(d), 30C.4; 2003-284, s. STAc2, 2000 s: 
5.7(a); 2005-276, ss. 35.1(e), 39.1(f); 2005-435, s. J) 


Subdivision (c)(3) Set Out Twice. — The 
first version of subdivision (c)(3) set out above is 
effective for taxable years ending before Janu- 
ary 1, 2005. The second version of subdivision 
(c)(3) set out above is effective for taxable years 
beginning on or after January 1, 2005. 

Subdivision (c)(4) Set Out Twice. — The 
first version of subdivision (c)(4) set out above is 
effective for taxable years beginning on or after 
January 1, 2003 until taxable years beginning 
on or after January 1, 2004. The second version 
of subdivision (c)(4) set out above is effective for 
taxable years beginning on or after January 1, 
2004. 

Editor’s Note. — For the Hurricane Floyd 
Recovery Fund, see the Hurricane Floyd Recov- 
ery Act, Session Laws 1999-463. 

Session Laws 1999-463, s. 4.5 and Session 
Laws 2005-1, s. 5.6, provide that a written 
statement of State and federal income tax 
treatment be included with the disbursement of 
funds or property for hurricane relief or assis- 
tance by each agency disbursing same. 


Session Laws 2001-424, s. 34.18(b), as 
amended by Session Laws 2003-284, s. 39.2, 
provides: “This section becomes effective for 
taxable years beginning on or after January abs 
2001. Notwithstanding G.S. 105-163.15, no ad- 
dition to tax may be made under that statute 
for a taxable year beginning on or after Janu- 
ary 1, 2001, and before January 1, 2002, with 
respect to an underpayment of individual in- 
come tax to the extent the underpayment was 
created or increased by this section.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 
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Session Laws 2001-424, s. 36.5 is a severabil- 
ity clause. 

Session Laws 2008-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Session Laws 2005-1, s. 1, provides that 
2005-1 shall be known as “The Hurricane Re- 
covery Act of 2005.” 

For Session Laws 2005-1, ss. 2.1 and 4, 
containing provisions for legislative findings 
regarding critical hurricane recovery needs not 
met by existing state and federal programs and 
funds, and establishment of the Disaster Relief 
Reserve Fund, see note at G.S. 148-1. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 35.1(f), provides: 
“Notwithstanding any other provision of law, a 
taxpayer whose federal taxable income for 2004 
is reduced due to a charitable contribution of 
cash made in January 2005 for Indian Ocean 
tsunami relief efforts in accordance with P.L. 
109-1 is not required to add back the amount of 
the deduction related to that contribution in 
determining North Carolina taxable income for 
2004.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 


CASE 


Tax Exemption for State and Local Gov- 
ernment Employees’ Retirement Benefits. 
— The tax exemption for retirement benefits of 
state and local employees was a term or condi- 
tion of retirement systems to which the employ- 
ees had a contractual right and it did not 
constitute an unconstitutional contracting 
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the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2001-424, s. 34.19(a), as amended by Session 
Laws 2002-126, s. 30B.1(a), effective for taxable 
years beginning on or after January 1, 2003, in 
subdivision (c)(3), substituted “the taxpayer is 
required to add to taxable income under subdi- 
vision (4) of this subsection” for “by which the 
taxpayer’s allowable standard deduction has 
been increased under section 63(c)(4) of the 
Code,” and in subdivision (c)(4), inserted “addi- 
tional,” “for aged and blind,” and the language 
beginning “plus the amount by which,” and 
added the table. 

Session Laws 2001-424, s. 34.19(b), as 
amended by Session Laws 2002-126, s. 
30B.1(b), effective for taxable years beginning 
on or after January 1, 2004, amended subdivi- 
sion (c)(4), as amended by Session Laws 2001- 
424, s. 34.19(a), by changing the standard de- 
duction for married filing jointly/surviving 
spouse from $5,500 to $6,000 and for married 
filing separately from $2,750 to $3,000. 

Session Laws 2003-284, s. 37A.2, effective 
June 30, 2003, in subdivision (c)(8), twice sub- 
stituted “special accelerated depreciation” for 
“thirty percent (30%) accelerated depreciation,” 
changed the applicable percentage for 2004 to 
“70%,” and added an applicable percentage of 
“QO” for “2005 and thereafter.” 

Session Laws 2005-1, s. 5.7(a), effective for 
taxable years beginning on or after January 1, 
2004, added subdivision (b)(18). 

Session Laws 2005-276, s. 35.1(e), effective 
for taxable years beginning on or after January 
1, 2005, in subdivision (c)(3), inserted “or as 
state or local general sales tax” and added 
subdivision (c)(9); because of a conflicting 
amendment, it was subsequently renumbered 
as subdivision (c)(10) at the direction of the 
Revisor of Statutes. 

Session Laws 2005-276, s. 39.1(f), effective 
for taxable years beginning on or after January 
1, 2005, and applicable to qualifying expenses 
incurred on or after July 1, 2005, added subdi- 
vision (c)(9). 

Session Laws 2005-435, s. 55, effective Sep- 
tember 27, 2005, substituted “G.S. 105-151.29” 
for “G.S. 105-130.47” in subdivision (c)(9). 


NOTES 


away of the state’s sovereign power of taxation. 
Bailey v. State, 348 N.C. 130, 500 S.E.2d 54 
(1998). 

Amendment placing a $4,000 annual exemp- 
tion cap on retirement benefits of state and 
local employees substantially impaired the em- 
ployees’ contractual right to the exemption. 
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Bailey v. State, 348 N.C. 130, 500 S.E.2d 54 
(1998). 

Removal of state and local employees’ tax 
exemption for retirement benefits constituted a 
taking of property without just compensation. 
Bailey v. State, 348 N.C. 130, 500 S.E.2d 54 
(1998). 

Impairment of the contractual right of state 
and local employees’ to the tax exemption for 
retirement benefits was not reasonable nor 
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necessary for achieving an important state pur- 
pose. Bailey v. State, 348 N.C. 130, 500 S.E.2d 
54 (1998). 

Where the collection of taxes on retirement 
benefits of certain state and local government 
employees was held unconstitutional, the trial 
court erred by limiting relief only to those 
taxpayers who protested in accordance with 
G.S. 105-267. Bailey v. State, 348 N.C. 130, 500 
Sii2zdta4201998): 


§ 105-134.7. Transitional adjustments. 


(a) The following adjustments to taxable income shall be made in calculat- 
ing North Carolina taxable income: 

(1) Amounts that were included in the basis of property under federal tax 
law but not under State tax law before January 1, 1989, shall be 
added to taxable income in the year the taxpayer disposes of the 
property. 

(2) Amounts that were included in the basis of property under State tax 
law but not under federal tax law before January 1, 1989, shall be 
deducted from taxable income in the year the taxpayer disposes of the 
property. 

(3) Amounts that were recognized as income under federal law but not 
under State law due to a taxpayer’s use of the installment method set 
out in G.S. 105-142(f) prior to January 1, 1989, shall be added to 
taxable income in the taxpayer’s first taxable year beginning on or 
after January 1, 1989. Amounts that were recognized as income under 
State law but not under federal law due to a taxpayer’s use of a 
different installment method prior to January 1, 1989, shall be 
deducted from taxable income in the taxpayer’s first taxable year 
beginning on or after January 1, 1989. 

(4) Losses in the nature of net economic losses sustained in any or all of 
the five taxable years preceding the taxpayer’s first taxable year 
beginning on or after January 1, 1989, arising from business trans- 
actions, business capital, or business property, may be deducted from 
taxable income subject to the limitations contained in former G.S. 
105-147(9)a., c., and d. (repealed). 

(5) If the taxpayer has a net operating loss for a taxable year beginning on 
or after January 1, 1989, that part of the loss that is carried back to 
and deducted in a taxable year beginning before January 1, 1989, 
pursuant to section 172 of the Code may be deducted from taxable 
income in the taxable year following the taxable year for which the 
loss occurred. 

(6) A loss or deduction that was incurred or paid and deducted from State 
taxable income in a taxable year beginning before January 1, 10598 
and is carried forward and deducted in a taxable year beginning on or 
after January 1, 1989, under the Code shall be added to taxable 
income. 

(7) The transitional adjustments provided in Part 1A of this Article shall 
be made with respect to a shareholder’s pro rata share of S Corpora- 
tion income. 

(b) The Secretary may by rule require other adjustments to be made to 
taxable income as necessary to assure that the transition to the tax changes 
effective January 1, 1989, will not result in double taxation of income, 
exemption of otherwise taxable income from taxation under this Division, or 
double allowance of deductions. (1989, c. 728, s. 1.4; 1993, c. 485, s. 10; 1998-98, 
s. 91.) 
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Editor’s Note. — Sections 105-142 and 105- 
147, referred to in this section, were repealed 
by Session Laws 1989, c. 728, s. 1.3. 


§ 105-134.8. Inventory. 


Whenever, in the opinion of the Secretary, it is necessary in order clearly to 
determine the income of any taxpayer, inventories shall be taken by the 
taxpayer as prescribed by the Secretary, conforming as nearly as possible to 
the best accounting practice in the trade or business and most clearly reflecting 
the income. (1989, c. 728, s. 1.4.) 


§§ 105-135 through 105-149: Repealed by Session Laws 1989, c. 728, 
Seabee 


§ 105-150: Repealed by Session Laws 1973, c. 1287, s. 5. 


§ 105-151. Tax credits for income taxes paid to other 
states by individuals. 


(a) An individual who is a resident of this State is allowed a credit against 
the taxes imposed by this Part for income taxes imposed by and paid to another 
state or country on income taxed under this Part, subject to the following 
conditions: 

(1) The credit is allowed only for taxes paid to another state or country on 
income derived from sources within that state or country that is taxed 
under its laws irrespective of the residence or domicile of the recipi- 
ent, except that whenever a taxpayer who is deemed to be a resident 
of this State under the provisions of this Part is deemed also to be a 
resident of another state or country under the laws of that state or 
country, the Secretary may allow a credit against the taxes imposed 
by this Part for taxes imposed by and paid to the other state or country 
on income taxed under this Part. 

(2) The fraction of the gross income, as calculated under the Code and 
adjusted as provided in G.S. 105-134.6 and G.S. 105-134.7, that is 
subject to income tax in another state or country shall be ascertained, 
and the North Carolina net income tax before credit under this section 
shall be multiplied by that fraction. The credit allowed is either the 
product thus calculated or the income tax actually paid the other state 
or country, whichever is smaller. 

(3) Receipts showing the payment of income taxes to another state or 
country and a true copy of a return or returns upon the basis of which 
the taxes are assessed shall be filed with the Secretary when the 
credit is claimed. If credit is claimed on account of a deficiency 
assessment, a true copy of the notice assessing or proposing to assess 
the deficiency, as well as a receipt showing the payment of the 
deficiency, shall be filed. 

(b) If any taxes paid to another state or country for which a taxpayer has 
been allowed a credit under this section are at any time credited or refunded 
to the taxpayer, a tax equal to that portion of the credit allowed for the taxes 
so credited or refunded is due and payable from the taxpayer and is subject to 
the penalties and interest provided in Subchapter I of this Chapter. (1939, c. 
158; 8.325; 1941, ¢150, s5;.¢..204;.s. 1551943, ¢: 400! se4: 1957. @ be40meaae 
1963, ¢c. 1169458. 2; 1967,.c¢ 11108s..3; 19738. 476 yen O8. 1989) CN 25 cee 
1989 (Reg. Sess., 1990), c. 814, s. 17; 1998-98, s. 92.) 


764 


§105-151.1 


Legal Periodicals. — For discussion of the 
provisions of this and other sections of the 
North Carolina income tax law designed to 
guard against excessive duplicate taxation, see 


CASE 


Statutes providing exemption from tax- 
ation are strictly construed. In re Dickin- 
son, 281 N.C. 552, 189 S.E.2d 141 (1972). 

Taxation is the rule, exemption the ex- 
ception. In re Dickinson, 281 N.C. 552, 189 
E20, 141 (1972). 

Credit Allowed on Income Tax for Pay- 
ments to Another State. — Under this sec- 
tion, instead of allowing a deduction in comput- 
ing taxable net income, a credit is allowed 
against North Carolina tax for the amount of 
the tax paid to another state or country on the 
same income. In re Dickinson, 281 N.C. 552, 
189 S.E.2d 141 (1972). 
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27 N.C.L. Rev. 582 (1949). 

For note, “Stone v. Lynch: North Carolina 
Takes a Different Approach to Defining Gift,” 
see 64 N.C.L. Rev. 677 (1986). 


NOTES 


That “another state or country” can lawfully 
impose an income tax only on that portion of 
the income of a resident of North Carolina 
derived from sources in that “state or country,” 
implies that such income is to be taxed by 
North Carolina, but allows a credit on the 
North Carolina income tax for payments, if any, 
to “another state or country.” In re Dickinson, 
281 N.C. 552, 189 S.E.2d 141 (1972). 

Tax Computed on Basis of Resident’s 
Entire Net Income. — The income tax of a 
resident is computed on the basis of his entire 
net income. In re Dickinson, 281 N.C. 552, 189 
Seee2del 4 (1972): 


§ 105-151.1. Credit for construction of dwelling units for 
handicapped persons. 


An owner of multifamily rental units 


located in this State is allowed a credit 


against the tax imposed by this Part equal to five hundred fifty dollars 


($550.00) for each dwelling unit cons 


tructed by the owner that conforms to 


Volume I-C of the North Carolina Building Code for the taxable year within 
which the construction of the dwelling unit is completed. The credit is allowed 


only for dwelling units completed duri 
to be built in compliance with Volume I- 


ng the taxable year that were required 
C of the North Carolina Building Code. 


If the credit allowed by this section exceeds the tax imposed by this Part 


reduced by all other credits allowed, th 
next succeeding year. In order to claim 


e excess may be carried forward for the 
the credit allowed by this section, the 


taxpayer must file with the income tax return a copy of the occupancy permit 
on the face of which is recorded by the building inspector the number of units 
completed during the taxable year that conform to Volume I-C of the North 


Carolina Building Code. After recording 


the number of these units on the face 


of the occupancy permit, the building inspector shall promptly forward a copy 
of the permit to the Building Accessibility Section of the Department of 
Insurance. (1973, c. 910, s. 2; 1979, c. 803, ss. 3, 4; 1981, c. 682, s. 17; 1989, c. 
728, s. 1.6; 1997-6, s. 4; 1998-98, s. 69; 1998-100, s. 1.) 


§ 105-151.2: Repealed by Session Laws 1999-342, s. 1, effective for taxable 
years beginning on or after January 1, 2000. 


Editor’s Note. — Session Laws 1999-342, s. 
4, provides that the act is effective for taxable 
years beginning on or after January 2000: 

Session Laws 1999-342, s. 3, provides that 
the act does not affect the rights or liabilities of 
the State, a taxpayer, or another person arising 


under a statute repealed by this act before the 
effective date of its repeal, nor does it affect the 
right to any refund or credit of a tax that 
accrued under the repealed statute before the 
effective date of its repeal. 


§ 105-151.3: Repealed by Session Laws 1983 (Regular Session 1984), c. 


1004, s. 2. 
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§ 105-151.4: Repealed by Session Laws 1989, c. 728, s. 1.8. 


§ 105-151.5: Repealed by Session Laws 1999-342, s. 1, effective for taxable 
years beginning on or after January 1, 2000. 


Editor’s Note. — Session Laws 1999-342, s. 
4, provides that the act is effective for taxable 
years beginning on or after January 1, 2000. 

Session Laws 1999-342, s. 3, provides that 
the act does not affect the rights or liabilities of 
the State, a taxpayer, or another person arising 


§ 105-151.6: Expired. 


Editor’s Note. — Pursuant to former sub- 
section (g) of this section, this section applied 


under a statute repealed by this act before the 
effective date of its repeal, nor does it affect the 
right to any refund or credit of a tax that 
accrued under the repealed statute before the 
effective date of its repeal. 


only to costs incurred during taxable years 
beginning prior to January 1, 1998. 


§ 105-151.6A: Repealed by Session Laws 1989, c. 728, s. 1.11. 


§§ 105-151.7 through 105-151.10: Repealed by Session Laws 1999- 


342, s. 1, effective for taxable years beginning on or after 


January 1, 2000. 


Editor’s Note. — Session Laws 1999-342, s. 
4, provides that the act is effective for taxable 
years beginning on or after January 1, 2000. 


under a statute repealed by this act before the 
effective date of its repeal, nor does it affect the 
right to any refund or credit of a tax that 


Session Laws 1999-342, s. 3, provides that 
the act does not affect the rights or liabilities of 
the State, a taxpayer, or another person arising 


accrued under the repealed statute before the 
effective date of its repeal. 


§ 105-151.11. Credit for child care and certain employ- 
ment-related expenses. 


(a) Credit. — A person who is allowed a credit against federal income tax for 
a percentage of employment-related expenses under section 21 of the Code 
shall be allowed as a credit against the tax imposed by this Part an amount 
equal to the applicable percentage of the employment-related expenses as 
defined in section 21(b)(2) of the Code. In order to claim the credit allowed by 
this section, the taxpayer must provide with the tax return the information 
required by the Secretary. 

(al) Applicable Percentage. — For employment-related expenses that are 
incurred only with respect to one or more dependents who are seven years old 
or older and are not physically or mentally incapable of caring for themselves, 
the applicable percentage is the appropriate percentage in the column labeled 
“Percentage A” in the table below, based on the taxpayer’s adjusted gross 
income determined under the Code. For employment-related expenses with 
respect to any other qualifying individual, the applicable percentage is the 
appropriate percentage in the column labeled “Percentage B” in the table 


below, based on the taxpayer’s adjusted gross income determined under the 
Code. 


Filing Status Adjusted Gross Percentage A Percentage B 


Income 
Head of Up to $20,000 9% 13% 
Household Over $20,000 
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Filing Status Adjusted Gross 
Income 

Up to $32,000 
Over $32,000 
Surviving 
Spouse or 
Joint Return Up to $25,000 
Over $25,000 
Up to $40,000 
Over $40,000 


Single Up to $15,000 
Over $15,000 
Up to $24,000 
Over $24,000 

Married 

Filing 

Separately Up to $12,500 


Over $12,500 
Up to $20,000 
Over $20,000 
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Percentage A Percentage B 


8% 11.5% 
1% 10% 
9% 13% 
8% 11.5% 
71% 10% 
9% 13% 
8% 11.5% 
7% 10% 
9% 13% 
8% 11.5% 
T% 10% 


(b) Employment Related Expenses. — The amount of employment-related 
expenses for which a credit may be claimed may not exceed two thousand four 
hundred dollars ($2,400) if the taxpayer's household includes one qualifying 
individual, as defined in section 21(b)(1) of the Code, and may not exceed four 
thousand eight hundred dollars ($4,800) if the taxpayer’s household includes 


more than one qualifying individual. 


(c) Limitations. — Anonresident or part-year resident who claims the credit 
allowed by this section shall reduce the amount of the credit by multiplying it 
by the fraction calculated under G.S. 105-134.5(b) or (c), as appropriate. No 
credit shall be allowed under this section for amounts deducted from gross 


income in calculating taxable income u 
this section may not exceed the amoun 


nder the Code. The credit allowed by 


t of tax imposed by this Part for the 


taxable year reduced by the sum of all credits allowable, except for payments 
of tax made by or on behalf of the taxpayer. (1981, c. 899, s. 1; 1985, c. 656, ss. 
8-11; 1989, c. 728, s. 1.16; 19938, c. 432, s. 1; 1998-98, ss. 69, 99; 1998-100, s. 2.) 


Legal Periodicals. — See legislative sur- 
vey, 21 Campbell L. Rev. 323 (1999): 


CASE NOTES 


Conformity with Federal Tax Law. — 
Section 105-149 was repealed in an apparent 
effort by the General Assembly to bring North 
Carolina’s personal income tax laws into con- 
formity with the 1984 revisions of federal tax 
statutes. Under federal law, the custodial par- 
ent, not the parent paying primary support, is 
entitled to claim the support exemption for the 
child under circumstances such as those in the 
case at bar. However, federal law also provides 
that the custodial parent may waive the right 
to claim an exemption. Cohen v. Cohen, 100 
N.C. App. 334, 396 S.E.2d 344 (1990), decided 


under former § 105-149. 

Trial court may order custodial parent 
to waive right to claim federal and state 
tax exemptions. Cohen v. Cohen, 100 N.C. 
App. 334, 396 S.E.2d 344 (1990), decided under 
former § 105-149. 

Court order assigning federal and state 
tax dependency exemptions to payor of 
child support for all income tax purposes 
was valid. Cohen v. Cohen, 100 N.C. App. 334, 
396 S.E.2d 344 (1990), decided under former 
§ 105-149. 


§ 105-151.12. Credit for certain real property donations. 


(a) A person who makes a qualified donation of an interest in real property 
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located in North Carolina during the taxable year that is useful for (i) public 
beach access or use, (ii) public access to public waters or trails, (iii) fish and 
wildlife conservation, or (iv) other similar land conservation purposes is 
allowed a credit against the tax imposed by this Part equal to twenty-five 
percent (25%) of the fair market value of the donated property interest. To be 
eligible for this credit, the interest in property must be donated in perpetuity 
to and accepted by the State, a local government, or a body that is both 
organized to receive and administer lands for conservation purposes and 
qualified to receive charitable contributions under the Code. Lands required to 
be dedicated pursuant to local governmental regulation or ordinance and 
dedications made to increase building density levels permitted under a 
regulation or ordinance are not eligible for this credit. The credit allowed under 
this section may not exceed two hundred fifty thousand dollars ($250,000). To 
support the credit allowed by this section, the taxpayer must file with the 
income tax return for the taxable year in which the credit is claimed a 
certification by the Department of Environment and Natural Resources that 
the property donated is suitable for one or more of the valid public benefits set 
forth in this subsection. 

(b) The credit allowed by this section may not exceed the amount of tax 
imposed by this Part for the taxable year reduced by the sum of all credits 
allowed, except payments of tax made by or on behalf of the taxpayer. 

Any unused portion of this credit may be carried forward for the next 
succeeding five years. 

(c) Repealed by Session Laws 1998-212, s. 29A.13(b). 

(d) In the case of property owned by a married couple, if both spouses are 
required to file North Carolina income tax returns, the credit allowed by this 
section may be claimed only if the spouses file a joint return. If only one spouse 
is required to file a North Carolina income tax return, that spouse may claim 
the credit allowed by this section on a separate return. 

(e) In the case of marshland for which a claim has been filed pursuant to 
G.S. 113-205, the offer of donation must be made before December 31, 2003 to 
qualify for the credit allowed by this section. 

(f) (Expires for taxable years ending on or after January 1, 2006) 
Notwithstanding G.S. 105-269.15, the maximum dollar limit that applies in 
determining the amount of the credit applicable to a partnership that qualifies 
for the credit applies separately to each partner. (1983, c. 793, s. 3; 1985, c. 278, 
s. 2; 1989, c. 716, s. 2; c. 727, s. 218(43); c. 728, s. 1.17; 1989 (Reg. Sess.,. 1990), 
c. 869, s. 3; 1991, c. 45, s. 10; c. 453, ss. 2, 4; 1991 (Reg. Sess., 1992), c. 930, s. 
21; 1993 (Reg. Sess., 1994), c. 717, s. 4; 1997-226, s. 2; 1997-443, s. 11A.119(a); 
1998-93, Ss. 69; 1998-179) s. 2; 1998-21273, 29A 13(b), (dd): 2001-335 mcue 
2002-72, s. 15(b); 2004-134, s. 1.) 


Editor’s Note. — “December 31, 2003” was 
substituted for “31 December 2003” in subsec- 
tion (e) at the direction of the Revisor of Stat- 
utes. 

Session Laws 2001-335, s. 3, as amended by 
Session Laws 2004-134, s. 1, provides that s. 2 
of the 2001 act, which added subsection (f), 
expires for taxable years beginning on or after 
January 1, 2006. 


Legal Periodicals. — For article, “The Bat- 
tle to Preserve North Carolina’s Estuarine 
Marshes: The 1985 Legislations, Private 
Claims to Estuarine Marshes, Denial of Per- 
mits to Fill, and the Public Trust,” see 64 N.C.L. 
Rev. 565 (1986). 


§ 105-151.13. Credit for conservation tillage equipment. 


(a) A taxpayer who purchases conservation tillage equipment for use in a 
farming business, including tree farming, shall be allowed as a credit against 
the tax imposed by this Part an amount equal to twenty-five percent (25%) of 
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the cost of the equipment paid during the taxable year. This credit may not 
exceed two thousand five hundred dollars ($2,500) for any taxable year. The 
credit may be claimed only by the first purchaser of the equipment and may not 
be claimed by a person who purchases the equipment for resale or for use 
outside this State. This credit may not exceed the amount of tax imposed by 
this Part for the taxable year reduced by the sum of all credits allowable, 
except tax payments made by or on behalf of the taxpayer. If the credit allowed 
by this section exceeds the tax imposed under this Part, the excess may be 
carried forward for the next succeeding five years. The basis in any equipment 
for which a credit is allowed under this section shall be reduced by the amount 
of the credit allowable. 

(b) As used in this section, “conservation tillage equipment” means: 

(1) A planter such as a planter commonly known as a “no-till” planter 
designed to minimize disturbance of the soil in planting crops or trees, 
including equipment that may be attached to equipment already 
owned by the taxpayer; or 

(2) Equipment designed to minimize disturbance of the soil in reforesta- 
tion site preparation, including equipment that may be attached to 
equipment already owned by the taxpayer; provided, however, this 
shall include only those items of equipment generally known as a 
“KG-Blade”, a “drum-chopper”, or a “V-Blade”. 

(c) In the case of conservation tillage equipment owned jointly by a husband 
and wife, if both spouses are required to file North Carolina income tax 
returns, the credit allowed by this section may be claimed only if the spouses 
file a joint return. If only one spouse is required to file a North Carolina income 
tax return, that spouse may claim the credit allowed by this section on a 
separate return. (1983 (Reg. Sess., 1984), c. 969, s. 2; 1989, c. Sue mle lo, loo. 
(Reg. Sess., 1992), c. 930, s. 22; 1998-98, s. 100.) 


§ 105-151.14. Credit for gleaned crop. 


(a) Ataxpayer who grows a crop and permits the gleaning of the crop during 
the taxable year shall be allowed as a credit against the tax imposed by this 
Part an amount equal to ten percent (10%) of the market price of the quantity 
of the gleaned crop. This credit may not exceed the amount of tax imposed by 
this Part for the taxable year reduced by the sum of all credits allowable, 
except tax payments made by or on behalf of the taxpayer. In order to claim the 
credit allowed under this section, the taxpayer must add the market price of 
the gleaned crop to taxable income as provided in G.S. 105-134.6(c). Any 
unused portion of the credit may be carried forward for the next succeeding five 

ears. 

(b) The following definitions apply to this section: 

(1) “Gleaning” means the harvesting of a crop that has been donated by 
the grower to a nonprofit organization which will distribute the crop 
to individuals or other nonprofit organizations it considers appropri- 
ate recipients of the food. 

(2) “Market price” means the season average price of the crop as deter- 
mined by the North Carolina Crop and Livestock Reporting Service 1n 
the Department of Agriculture and Consumer Services, or the average 
price of the crop in the nearest local market for the month in which the 
crop is gleaned if the Crop and Livestock Reporting Service does not 
determine the season average price for that crop; and 

(3) “Nonprofit organization” means an organization to which charitable 
contributions are deductible from gross income under the Code. (1983 
(Reg. Sess., 1984), c. 1018 sane 1989 rc w25; s. 1,19;:1991,;-c..453,'s. 3; 
1997-261, s. 13; 1998-98, s. 101.) 
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§ 105-151.15: Repealed by Session Laws 1996, Second Extra Session, c. 14, 
s. 1, effective for taxable years beginning on or after January 1, 
1996. 


§ 105-151.16: Repealed by Session Laws 1989, c. 728, s. 1.21. 


§ 105-151.17: Recodified as § 105-129.8 by Session Laws 1996, Second 
Extra Session, c. 13, s. 3.4, effective for taxable years beginning 
on or after January 1, 1996. 


§ 105-151.18. Credit for the disabled. 


(a) Disabled Taxpayer. — A taxpayer who (i) is retired on disability, (ii) at 
the time of retirement, was permanently and totally disabled, and (iii) claims 
a federal income tax credit under section 22 of the Code for the taxable year, is 
allowed as a credit against the tax imposed by this Part an amount equal to 
one-third of the amount of the federal income tax credit for which the taxpayer 
is eligible under section 22 of the Code. 

(b) Disabled Dependent. — If a dependent or spouse for whom a taxpayer is 
allowed an exemption under the Code is permanently and totally disabled, the 
taxpayer is allowed a credit against the tax imposed by this Part. In order to 
claim the credit allowed by this subsection, the taxpayer must attach to the tax 
return on which the credit is claimed a statement from a physician or local 
health department certifying that the dependent or spouse for whom the credit 
is claimed is permanently and totally disabled, as defined in this section. The 
amount of the credit allowed shall be determined as follows: For a taxpayer 
whose North Carolina adjusted gross income does not exceed the appropriate 
income amount provided in the table below, based on the taxpayer’s filing 
status, the credit allowed is the appropriate initial credit provided in the table 
below. For a taxpayer whose North Carolina adjusted gross income does exceed 
the appropriate income amount, the credit allowed is the appropriate initial 
credit reduced by four dollars ($4.00) for every one thousand dollars ($1,000) by 
which the taxpayer’s North Carolina adjusted gross income exceeds the 
appropriate income amount. 


Initial Income 
Filing Status Credit Amount 
Head of Household $64.00 $16,000 
Surviving Spouse or Joint Return $80.00 $20,000 
Single $48.00 $12,000 
Married Filing Separately $40.00 $10,000 


(c) Definitions. — The following definitions apply in this section: 

(1) North Carolina Adjusted Gross Income. Adjusted gross income, as 
determined under the Code, adjusted as provided in G.S. 105-134.6 
and G.S. 105-134.7. 

(2) Permanently and Totally Disabled. Unable to engage in any substan- 
tial gainful activity by reason of any medically determinable physical 
or mental impairment that can be expected to result in death or that 
has lasted or can be expected to last for a continuous period of not less 
than 12 months. For the purpose of this section, a minor is perma- 
nently and totally disabled if the impact of the impairment on the 
minor’s ability to function is equivalent in severity to that which 
would make an adult unable to engage in any substantial gainful 
activity. 
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(d) Limitations. — Anonresident or part-year resident who claims the credit 
allowed by this section shall reduce the amount of the credit by multiplying it 
by the fraction calculated under G.S. 105-134.5(b) or (c), as appropriate. The 
credit allowed under this section may not exceed the amount of tax imposed by 
this Part for the taxable year reduced by the sum of all credits allowable, 
except payments of tax made by or on behalf of the taxpayer. (1989, c. 728, s. 
1.22; 1989 (Reg. Sess., 1990), c. 984, s. 5; 1998-98, ss. 69, 102.) 


§ 105-151.19: Repealed by Session Laws 1996, Second Extra Session, c. 14, 
s. 2, effective for taxable years beginning on or after January 1, 
1996. 


§ 105-151.20. Credit or partial refund for tax paid on cer- 
tain federal retirement benefits. 


(a) Purpose; Definitions. — The purpose of this section is to benefit certain 
retired federal government workers on account of their public service. The 
following definitions apply in this section: 

(1) Federal retirement benefits. — Retirement benefits received from one 
or more federal government retirement plans. 

(2) Net pension tax. — The amount of tax a taxpayer paid under this Part 
for the 1985, 1986, 1987, and 1988 tax years on federal retirement 
benefits, without interest, less any part of the tax for which the 
taxpayer received a credit under this section before 1997 and any part 
of the tax refunded to the taxpayer before 1997. 

(3) Tax year. — The taxpayer's taxable year beginning on a day in the 
applicable calendar year. 

(b) Credit. — A taxpayer who received federal retirement benefits during 
the 1985, 1986, 1987, or 1988 tax year may claim a credit against the tax 
imposed by this Part equal to the net pension tax on those benefits. The credit 
allowed under this section shall be taken in equal installments over the 
taxpayer’s first three taxable years beginning on or after January 1, 1996. The 
credit allowed under this section may not exceed the amount of tax imposed by 
this Part reduced by the sum of all credits allowed against the tax, except 
payments of tax made by or on behalf of the taxpayer; any unused portion ofa 
credit installment may be carried forward to the 1999 and 2000 tax years. 

(c) Partial Refund Alternative. — If the amount of tax imposed by this Part 
on the taxpayer for the taxpayer’s 1996 tax year, reduced by the sum of all 
credits allowed against the tax except payments of tax made by or on behalf of 
the taxpayer, is less than five percent (5%) of the taxpayer’s net pension tax for 
which credit is allowed, the taxpayer is eligible to elect a partial refund under 
this subsection in lieu of claiming the credit. The partial refund allowed under 
this subsection is equal to the lesser of eighty-five percent (85%) of the 
taxpayer’s net pension tax or the reduced amount determined by the Secretary 
as provided in this subsection. To elect the partial refund, an eligible taxpayer 
must file with the Secretary on or before April 15, 1997, a written request for 
a partial refund of the taxpayer’s net pension. The Secretary shall calculate 
from these requests eighty-five percent (85%) of the total amount of net 
pension tax for which partial refunds have been claimed and, if this sum 
exceeds the amount in the Federal Retiree Refund Account created in this 
section, shall allocate the amount in the Account among the eligible taxpayers 
claiming partial refunds by reducing each taxpayer's claimed refund in 
proportion to the size of the claimed refund. The Secretary shall remit these 
partial refunds before January 1, 1998. 

(d) Substantiation; Deceased Taxpayers. — In order to claim a refund or 


credit under this section, a taxpayer must provide any information required by 


vigil 


§105-151021 CH. 105. TAXATION §105-151)29 


the Secretary to establish the taxpayer’s eligibility for tax benefit and the 
amount of the tax benefit. In the case of a taxpayer who is deceased, the 
representative of the taxpayer’s estate may claim the refund in the name of the 
deceased taxpayer and, if the taxpayer does not qualify for a refund, the 
surviving spouse may claim the deceased taxpayer’s credit. If there is no 
surviving spouse, the representative of the taxpayer’s estate may claim the 
credit in the name of the taxpayer but may not carry forward any unused 
portion of the credit to the 1999 or 2000 tax year. 

(e) Federal Retiree Accounts. — There are created in the Department of 
Revenue two special accounts to be known as the Federal Retiree Refund 
Account and the Federal Retiree Administration Account. Funds in the Federal 
Retiree Refund Account shall be spent only for partial refunds pursuant to 
subsection (c) of this section. The Department of Revenue may use funds in the 
Federal Retiree Administration Account only for the costs of administering this 
section. Funds in the Federal Retiree Refund Account and the Federal Retiree 
Administration Account shall not revert to the General Fund until the Director 
of the Budget certifies that the Department of Revenue has completed all 
duties necessary to implement this section, including processing the escheat of 
refund checks that have not been cashed. (1989 (Reg. Sess., 1990), c. 984, s. 6; 
1991, c. 45, s. 11; 1996, 2nd Ex. Sess., c. 19, s. 1; 1997-499, ss. 1, 2; 1998-98, s. 
69.) 


Editor’s Note. — The State of North Caro- 
lina and the plaintiffs entered a consent order 


Federal retirement plans. Class counsel has 
established, or caused to be established, a Web 


in the class actions Bailey et al. v. State, Emory 
et al. v. State, and Patton et al. v. State 
(92CVS10221, 94CVS6904, 95CVS6625, 
95CVS8230, 95CVS4346, and 98CVS738) that 
affects the State’s income taxation of State and 


site at www.baileypatton.wcsr.com and a tele- 
phone number, 1-877-TAX-CASE (1-877-829- 
2273), for persons seeking information. (This 
note was included at the direction of the Revi- 
sor of Statutes.) 


CASE NOTES 


Cited in Swanson v. State, 335 N.C. 674, 441 
S.E.2d 537 (1994). 


§ 105-151.21. Credit for property taxes paid on farm ma- 
chinery. 


(a) Credit. — An individual engaged in the business of farming is allowed a 
credit against the tax imposed by this Part equal to the amount of property 
taxes the individual paid at par during the taxable year on farm machinery 
and on attachments and repair parts for farm machinery. In addition, an 
individual shareholder of an S Corporation engaged in the business of farming 
is allowed a credit against the tax imposed by this Part equal to the 
shareholder’s pro rata share of the amount of property taxes the S Corporation 
paid at par during the taxable year on farm machinery and on attachments 
and repair parts for farm machinery. The total credit allowed under this 
section may not exceed one thousand dollars ($1,000) for the taxable year and 
may not exceed the amount of tax imposed by this Part for the taxable year 
reduced by the sum of all credits allowable, except payments of tax made by or 
on behalf of the taxpayer. To claim the credit, the taxpayer shall attach to the 
return a copy of the tax receipt for the property taxes for which credit is 
claimed. The receipt must indicate that the taxes have been paid and the 
amount and date of the payment. 

(b) (Effective for taxable years before January 1, 2006) Definitions. 
The following definitions apply in this section: 
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G.S. 105-151.21(b) is set out twice. 


(1) Farm machinery. Machinery subject to State sales tax at the rate of 
one percent (1%) under G.S. 105-164.4A. 

(2) Property taxes. The principal amount of taxes levied and assessed by 
a taxing unit under Subchapter II of this Chapter. The term does not 
include costs, penalties, interest, or other charges that may be added 


to the principal amount. 


(3) Taxing unit. Defined in GS. 105-273. 
(b) Effective for taxable years beginning on or after January 1, 2006 
(Definitions. — The following definitions apply in this section: 
(1) Farm machinery. — Machinery exempt from State sales tax under 


G.S. 105-164.13(1)b. 


(2) Property taxes. — The principal amount of taxes levied and assessed 
by a taxing unit under Subchapter II of this Chapter. The term does 
not include costs, penalties, interest, or other charges that may be 


added to the principal amount. 


(3) Taxing unit. — Defined in G.S. 105-273. 

(c) Adjustment. If a taxing unit gives a taxpayer a credit or refund for any 
of the property taxes for which the taxpayer claimed a credit under this 
section, the taxpayer shall notify the Secretary within 90 days. The Secretary 
shall then recompute the credit allowed under this section and make any 
resulting adjustment of income tax for the taxable year for which the credit 
was claimed. (1985, c. 656, s. 13(3); 1987, c. SOANS 6199 IIc 45,7 s! Aca): 
1998-98, s. 103; 2001-414, s. 11; 2005-276, s. 33.25.) 


Subsection (b) Set Out Twice. — The first 
version of subsection (b) set out above is effec- 
tive for taxable years before January 1, 2006. 
The second version of subsection (b) set out 
above is effective for taxable years beginning on 
or after January 1, 2006. 

Editor’s Note. — This section is G.S. 105- 
163.07, as recodified as GS. 105-1512 1-and 
amended by Session Laws 1991, c. 45, s. 14(a). 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 33.34, as amended 
by Session Laws 2005-435, s. 58, provides in 


§ 105-151.22. (Effective 
January 1, 


part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 33.25, effective for taxable years 
beginning on or after January 1, 2006, rewrote 
subdivision (b)(1); and made minor punctuation 
changes. 


for taxable years ending before 
2009) Credit for North Carolina 


State Ports Authority wharfage, handling, and 
throughput charges. 


(a) Credit. — A taxpayer whose waterborne cargo is loaded onto or unloaded 
from an ocean carrier calling at the State-owned port terminal at Wilmington 
or Morehead City, without consideration of the terms under which the cargo 1s 


moved, is allowed a credit against the 


tax imposed by this Part. The amount of 


credit allowed is equal to the excess of the wharfage, handling (in or out), and 
throughput charges assessed on the cargo for the current taxable year over an 
amount equal to the average of the charges for the current taxable year and the 


two preceding taxable years. The credi 
cargo and container cargo, including 


t applies to forest products, break-bulk 
less-than-container-load cargo, that 1s 


loaded onto or unloaded from an ocean carrier calling at either the Wilmington 
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G.S. 105-151.22 has a postponed repeal date. See notes. 


or Morehead City port terminal and to bulk cargo that is loaded onto or 
unloaded from an ocean carrier calling at the Morehead City port terminal. To 
obtain the credit, taxpayers must provide to the Secretary a statement from 
the State Ports Authority certifying the amount of charges for which a credit 
is claimed and any other information required by the Secretary. 

(b) Limitations. — This credit may not exceed fifty percent (50%) of the 
amount of tax imposed by this Part for the taxable year reduced by the sum of 
all credits allowable, except tax payments made by or on behalf of the taxpayer. 
Any unused portion of the credit may be carried forward for the succeeding five 
years. The maximum cumulative credit that may be claimed by a taxpayer 
under this section is two million dollars ($2,000,000). 

(c) Definitions. — For purposes of this section, the terms “handling” (in or 
out) and “wharfage” have the meanings provided in the State Ports Tariff 
Publications, “Wilmington Tariff, Terminal Tariff #6,” and “Morehead City 
Tariff, Terminal Tariff #1.” For purposes of this section, the term “throughput” 
has the same meaning as “wharfage” but applies only to bulk products, both 
dry and liquid. 

(cl) (Effective January 1, 2007) Report. — The Department of Revenue 
must publish by May 1 of each year the following information itemized by 
taxpayer for the 12-month period ending the preceding December 31: 

(1) The number of taxpayers taking a credit allowed in this section. 
(2) The total amount of charges with respect to which credits were taken. 
(3) The total cost to the General Fund of the credits taken. 

(d) Sunset. — This section is repealed effective for taxable years beginning 
on or after January 1, 2009. (1991 (Reg. Sess., 1992), c. 977, s. 2; 1993 (Reg. 
Sess., 1994), c. 681, s. 2; 1995, c. 17, s. 17; c. 495, ss. 2-4; 1996, 2nd Ex. Sess., 
c. 18, s. 15.3(b); 1997-443, s. 29.1 (a), (b), (d); 1998-98, s. 69; 2001-517, ss. 1, 2; 


2002-99, s. 6(d); 2003-414, s. 8; 2005-429, s. 2.11.) 


Editor’s Note. — Session Laws 2002-99, s. 
6(a), effective August 29, 2002, amended Ses- 
sion Laws 1991 (Reg. Sess., 1992), c. 977, s. 4, 
which, as amended by Session Laws 1995, c. 17, 
s. 17, by Session Laws 1995, c. 495, s. 3, by 
Session Laws 1997-443, s. 29.1(a), and by Ses- 
sion Laws 2001-517, s. 1, made this section 
effective for taxable years beginning on or after 
March 1, 1992, and provided for its expiration 
for taxable years beginning on or after January 
1, 2003, by deleting the sunset provision. For 
sunset, see now subsection (d) of this section. 

Session Laws 2002-99, s. 6(b), effective Au- 
gust 29, 2002, amended Session Laws 1993, c. 
681, s. 4, which, as amended by Session Laws 
1995, c. 17, s. 17, by Session Laws 1995, c. 495, 
s. 4, by Session Laws 1997-443, s. 29.1(b), and 
by Session Laws 2001-517, s. 2, made the 
amendments to this section by the 1993 act 
effective for taxable years beginning on or after 
January 1, 1994, by deleting the sunset provi- 
sion. For sunset, see now subsection (d) of this 
section. 

Session Laws 1991 (Reg. Sess., 1992), c. OTT: 
s. 4, as amended by Session Laws 1995, c. 495, 
s. 3, by Session Laws 1997-443, s. 29.1(a), and 
by Session Laws 2001-517, s. 1, and by Session 
Laws 2002-99, s. 6(a), made this section effec- 


tive for taxable years beginning on or after 
March 1, 1992. 

Session Laws 1991 (Reg. Sess., 1992), c. 977, 
which enacted this section, in s. 3, as amended 
by Session Laws 1993 (Reg. Sess., 1994), c. 681, 
s. 3, and by Session Laws 1995, c. 495, s. 5, 
provides: “The North Carolina State Ports Au- 
thority shall report annually to the General 
Assembly regarding the impact of the income 
tax credit enacted by this act on shipping and 
economic growth. Each report shall show the 
overall annual increase in shipping at each 
State port for the most recent year for which 
data is available and for each of the previous 10 
years. Hach report shall estimate the number of 
jobs created at each port and in businesses 
related to port activity at each port since July 1, 
1992, as compared to the number of similar jobs 
created during the 10 years preceding July 1, 
1992. Each report shall state the net economic 
impact on the State as a result of the allowance 
of the tax credit. Each report shall include the 
number of persons using the tax credit who 
have stopped, or are likely to stop, using a 
North Carolina port when the credit expires 
and to then use a port in another state. The 
Ports Authority shall file a report on May 1 of 
1993, 1994, 1995, 1996, and 1997, by submit- 
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ting a copy to the Fiscal Research Division and 
five copies to the Legislative library. The De- 
partment of Revenue and the Department of 
Commerce shall cooperate with the Ports Au- 
thority in providing the information required in 
the annual reports.” 

Session Laws 1993, c. 681, s. 4, as amended 
by Session Laws 1995, c. 17, s. 17, by Session 
Laws 1995, c. 495, s. 4, by Session Laws 1997- 
443, s. 29.1(b), and by Session Laws 2001-517, 
s. 2, and by Session Laws 2002-99, s. 6(b), made 
the amendments to this section by the 1993 act 
effective for taxable years beginning on or after 
January 1, 1994. 

Spccion laws 2001-517, .s..3, provides that 
the act, which extended the sunset for this 
section, is effective for taxable years beginning 
on or after March 2, 2000. 

Session Laws 2005-429, s. 3, provides: “The 
Economic Development Oversight Committee 
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shall study the issue of public disclosure as it 
relates to economic development efforts. Specif- 
ically, the Committee shall study ways of pro- 
viding the public information about the employ- 
ment levels, and any changes in employment 
levels, of businesses that receive economic de- 
velopment incentives from the State or local 
governments. The Committee may make an 
interim report on this study, including any 
recommendations for legislative proposals, to 
the 2006 Regular Session of the 2005 General 
Assembly and shall make a final report on this 
study to the 2007 General Assembly.” 

Effect of Amendments. — Session Laws 
2003-414, s. 8, effective August 14, 2003, sub- 
stituted “January 1, 2009” for “January ile 
2004” in subsection (d). 

Session Laws 2005-429, s. 2.11, effective Jan- 
uary 1, 2007, added subsection (cl). 


§ 105-151.23: Recodified as §§ 105-129.35 through 105-129.37 by Session 
Laws 1999-389, s. 6, effective for taxable years beginning on or 


after January 1, 1999. 


Editor’s Note. — Session Laws 1999-389, s. 
6 provides that Article 3D of Chapter 105, as 
amended by Session Laws 1999-389, incorpo- 


rates both G.S. 105-130.42 and G.S. 105- 
151.23. 


§ 105-151.24. (Effective for taxable years beginning before 
January 1, 2004) Credit for children. 


(a) Credit. — An individual who is allowed a federal child tax credit under 
section 24 of the Code for the taxable year and whose adjusted gross income 
(AGI), as calculated under the Code, is less than the amount listed below is 
allowed a credit against the tax imposed by this Part in an amount equal to 
seventy-five dollars ($75.00) for each dependent child for whom the individual 
+s allowed the federal credit for the taxable year: 


Filing Status 

Married, filing jointly 
Head of Household 
Single 

Married, filing separately 


AGI 

$100,000 
80,000 
60,000 
50,000. 


(b). lamitations.— A nonresident or part-year resident who claims the credit 
allowed by this section shall reduce the amount of the credit by multiplying it 
by the fraction calculated under G.S. 105-134.5(b) or (c), as appropriate. The 
credit allowed under this section may not exceed the amount of tax imposed by 
this Part for the taxable year reduced by the sum of all credits allowed, except 
payments of tax made by or on behalf of the taxpayer. (19985, c. HOPE Wee ibeheiseelor 
5, 69; 2001-424, s. 34.20(a); 9002-126, s. 30B.2(a), (b); 2003-284, s. 39B.2.) 


Section Set Out Twice. — The section 
above is effective until taxable years ending 
before January 1, 2004. For the section as in 
effect for taxable years beginning on or after 
January 1, 2004, see the following section, also 
numbered G.S. 105-151.24. 

Editor’s Note. — Session Laws 2001-424, s. 


1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act ew AU LU 

Session Laws 2001-424, s. 36.5 is a severabil- 
ity clause. 

Session Laws 2002-126, s. 1.2, provides: 
“This act shall be known as “The Current Op- 
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erations, Capitol Improvements, and Finance 
Act of 20027,” 

Session Laws 2002-126, s. 31.6 is a severabil- 
ity clause. 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
‘Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
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funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2001-424, 34.20(a), as amended by Session 
Laws 2002-126, s. 30B.2(a), effective for taxable 
years beginning on or after January 1, 2003, 
substituted “seventy-five dollars ($75.00) for 
“sixty dollars ($60.00)” in the first paragraph. 

Session Laws 2003-284, s. 39B.2, effective for 
taxable years beginning on or after January 1, 
2003, designated the previously undesignated 
provisions of the section as subsections (a) and 
(b); in subsection (a), added “Credit. —” at the 
beginning, inserted “who is allowed a federal 
child tax credit under section 24 of the Code for 
the taxable year and” following “An individual,” 
and substituted “is allowed the federal credit” 
for “was allowed to deduct a personal exemp- 
tion under section 151(c)(1)(B) of the code”; and 
in subsection (b), added “Limitations. —” at the 
beginning. 


§ 105-151.24. (Effective for taxable years beginning on or 
after January 1, 2004) Credit for children. 


(a) Credit. — An individual who is allowed a federal child tax credit under 


section 24 of the Code for the taxable 
(AGI), as calculated under the Code, i 


hundred dollars ( 


year and whose adjusted gross income 
s less than the amount listed below is 


allowed a credit Sean the tax imposed by this Part in an amount equal to one 


100.00) for each dependent child for whom the individual is 


allowed the federal credit for the taxable year: 


Filing Status 
Married, filing jointly 


Head of Household 
Single 
Married, filing separately 


AGI 

$100,000 
80,000 
60,000 
50,000. 


(b) Limitations. — A nonresident or part-year resident who claims the credit 
allowed by this section shall reduce the amount of the credit by multiplying it 
by the fraction calculated under G.S. 105-134.5(b) or (c), AS appropriate. The 
credit allowed under this section may not exceed the amount of tax imposed by 


this Part for the taxable year reduced b 
payments of tax made by or on behalf of 


s. 69; 2001-424, s. 34.20(a); 2002-126, 


Section Set Out Twice. — The section 
above is effective for taxable years beginning on 
or after January 1, 2004. For the section as in 
effect until January 1, 2004, see the preceding 
section, also numbered G.S. 105-151.24. 

Editor’s Note. — Session Laws 2001-424. s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2001’.” 

Session Laws 2001-424, s. 36.5 is a severabil- 
ity clause. 


Session Laws 2002-126, s. 1.2, provides: 


y the sum of all credits allowed, except 
the taxpayer. (1995, c. 42, s. 3; 1998-98, 
s. 30B.2(a), (b); 2003-284, s. 39B.2.) 


“This act shall be known as ‘The Current Op- 
erations, Capitol Improvements, and Finance 
Act of 200277 

Session Laws 2002-126, s. 31.6 is a severabil- 
ity clause. 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
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a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
‘Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
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amended by Session Laws 2001-424, s. 
34.20(a), effective for taxable years beginning 
on or after January 1, 2004, substituted “one 
hundred dollars ($100.00)” for “seventy-five dol- 
lars ($75.00)” in the first paragraph. 

Session Laws 2003-284, s. 39B.2, effective for 
taxable years beginning on or after January ili 
2003, designated the previously undesignated 
provisions of the section as subsections (a) and 
(b); in subsection (a), added “Credit, — at the 
beginning, inserted “who 1s allowed a federal 
child tax credit under section 24 of the Code for 
the taxable year and” following “An individual,” 
and substituted “is allowed the federal credit” 
for “was allowed to deduct a personal exemp- 
tion under section 151(c)(1)(B) of the code”; and 


9001-424, 34.20(b), as amended by Session in subsection (b), added “Limitations. —” at the 
Laws 2002-126, s. 30B.2(b), in this section as beginning. 
§ 105-151.25. Credit for construction of a poultry 


composting facility. 


(a) Credit. — A taxpayer who constructs in this State a poultry composting 
facility as defined in G.S. 106-549.51 for the composting of whole, unprocessed 


poultry carcasses from commercial operations in which poultry is raised or 
produced is allowed as a credit against the tax imposed by this Division an 
amount equal to twenty-five percent (25%) of the installation, materials, and 
equipment costs of construction paid during the taxable year. This credit may 
not exceed one thousand dollars ($1,000) for any single installation. The credit 


allowed by this section may not excee 


d the amount of tax imposed by this 


Division for the taxable year reduced by the sum of all credits allowable, except 
payments of tax by or on behalf of the taxpayer. The credit allowed by this 
section does not apply to costs paid with funds provided the taxpayer by a State 


or federal agency. 


(b) Property Owned by the Entirety. — In the case of property owned by the 
entirety, if both spouses are required to file North Carolina income tax returns, 
the credit allowed by this section may be claimed only if the spouses file a joint 
return. If only one spouse 1s required to file a North Carolina income tax 
return, that spouse may claim the credit allowed by this section on a separate 
Papurne(19956c. 543, s. 1; 1998-134, ss. Dees 3) 


§ 105-151.26. Credit for charitable contributions 


nonitemizers. 


by 


A taxpayer who elects the standard deduction under section 63 of the Code 
for federal tax purposes is allowed as a credit against the tax imposed by this 
Part an amount equal to seven percent (79%) of the taxpayer's excess charitable 


contributions. The taxpayer’s excess C 


haritable contributions are the amount 


by which the taxpayer's charitable contributions for the taxable year that 
would have been deductible under section 170 of the Code if the taxpayer had 
not elected the standard deduction exceed two percent (2%) of the taxpayer's 
adjusted gross income as calculated under the Code. 

No credit shall be allowed under this section for amounts deducted from 
gross income in calculating taxable income under the Code or for contributions 
for which a credit was claimed nde. Cac hbak pibaletao reer 2: 1052151,14.A4 
nonresident or part-year resident who claims the credit allowed by this section 
shall reduce the amount of the credit by multiplying it by the fraction 
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calculated under G.S. 105-134.5(b) or (c), as appropriate. The credit allowed 
under this section may not exceed the amount of tax imposed by this Part for 
the taxable year reduced by the sum of all credits allowed, except payments of 
tax made by or on behalf of the taxpayer. (1996, 2nd Ex. Sess.,uc: 13, Sade 
1998-98, s. 69; 1998-183, s. 1.) 


§ 105-151.27: Repealed by Session Laws 2001-424, s. 34.21(a), effective for 
taxable years beginning on or after January 1, 2001. 


§ 105-151.28. (Effective until taxable years beginning on 
or after January 1, 2004) Credit for premiums 
paid on long-term care insurance. 


(a) Credit. — An individual is allowed, as a credit against the tax imposed 
by this Part, an amount equal to fifteen percent (15%) of the premium costs the 
individual paid during the taxable year on a qualified long-term care insurance 
contract that offers coverage to either the individual, the individual’s spouse, 
or a dependent for whom the individual was allowed to deduct a personal 
exemption under section 151(c)(1)(A) of the Code for the taxable year. The 
credit allowed by this section may not exceed three hundred fifty dollars 
($350.00) for each qualified long-term care insurance contract for which a 
credit is claimed. The credit allowed under this section may not exceed the 
amount of tax imposed by this Part for the taxable year reduced by the sum of 
all credits allowed, except payments of tax made by or on behalf of the 
taxpayer. A nonresident or part-year resident who claims the credit allowed by 
this subsection shall reduce the amount of the credit by multiplying it by the 
fraction calculated under G.S. 105-134.5(b) or (c), as appropriate. 

(b) No Double Benefit. — No credit is allowed for payments that are 
deducted from, or not included in, the taxpayer’s gross income for the taxable 
year. If the taxpayer claimed a deduction for health insurance costs of 
self-employed individuals under section 162(1) of the Code for the taxable year, 
the amount of credit otherwise allowed the taxpayer under this section is 
reduced by the applicable percentage provided in section 162(1) of the Code. If 
the taxpayer claimed a deduction for medical care expenses under section 213 
of the Code for the taxable year, the taxpayer is not allowed a credit under this 
section. A taxpayer who claims the credit allowed by this section must provide 
any information required by the Secretary to demonstrate that the amount 
paid for premiums for which the credit is claimed was not excluded from the 
taxpayer's gross income for the taxable year. 

(c) Definition. — For purposes of this section, the term “qualified long-term 
care insurance contract ” has the same meaning as defined in section 7702B of 
the Code. (1998-212, s. 29A.6(a).) 


Editor’s Note. — Session Laws 1998-21246; 
29A.6(d), made this section effective for taxable 
years beginning on or after January 1, 1999, 
and provided that it expires for taxable years 
beginning on or after January 1, 2004. 

Session Laws 1998-212, s. 30.2 provides “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1998-99 fiscal year, the textual 
provisions of this act apply only to funds appro- 


priated for, and activities occurring during, the 
1998-99 fiscal year.” 

Session Laws 1998-212, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
Appropriations and Capital Improvement Ap- 
propriations Act of 1998’.” 

Session Laws 1998-212, s. 29A.3 contains a 
savings clause. 

Session Laws 1998-212, s. 30.5 contains a 
severability clause. 
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§ 105-151.29. Credit for qualifying expenses of a produc- 
tion company. 


(a) Definitions. — The following definitions apply in this section: 

(1) Highly compensated individual. — An individual who receives com- 
pensation in excess of one million dollars ($1,000,000) with respect to 
a single production. 

(2) Live sporting event. — A scheduled sporting competition, game, or 
race that is not originated by a production company, but originated 
solely by an amateur, collegiate, or professional organization, institu- 
tion, or association for live or tape-delayed television or satellite 
broadcast. A live sporting event shall not include commercial adver- 
tising, an episodic television series, a television pilot, music video, 
motion picture, or documentary production where any sporting events 
are presented through archived historical footage or similar footage 
depicting earlier live sporting events that originated more than thirty 
days before the time of such usage. 

(3) Production company. — Defined in G.S. 105-164.3. 


(4) Qualifying expenses. — The sum of the total amount spent in this 
State for the following by a production company in connection with a 
production: 


4. Goods and services leased or purchased by the production com- 
pany. For goods with a purchase price of twenty-five thousand 
dollars ($25,000) or more, the amount included in qualifying 
expenses is the purchase price less the fair market value of the 
good at the time the production is completed. 

b. Compensation and wages paid by the production company, other 
than amounts paid to a highly compensated individual, on which 
the production company remitted withholding payments to the 
Department of Revenue under Article 4A of this Chapter. 

(b) Credit. — A taxpayer that 1s a production company and has qualifying 
expenses of at least two hundred fifty thousand dollars ($250,000) with respect 
to a production is allowed a credit against the taxes imposed by this Part equal 
to fifteen percent (15%) of the production company’s qualifying expenses. For 
the purposes of this section, in the case of an episodic television series, an 
entire season of episodes is one production. The credit is computed based on all 
of the taxpayer’s qualifying expenses sncurred with respect to the production, 
not just the qualifying expenses incurred during the taxable year. 

(c) Pass-Through Entity. — Notwithstanding the provisions of ‘GiS. 105- 
131.8 and GS. 105-269.15, a pass-through entity that qualifies for the credit 
provided in this section does not distribute the credit among any of its owners. 
The pass-through entity is considered the taxpayer for purposes of claiming 
the credit allowed by this section. If a return filed by a pass-through entity 
indicates that the entity is paying tax on behalf of the owners of the entity, the 
credit allowed under this section does not affect the entity’s payment of tax on 
behalf of its owners. 

(d) Return. — A taxpayer may claim the credit allowed by this section on a 
return filed for the taxable year in which the production activities are 
completed. The return must state the name of the production, a description of 
the production, and a detailed accounting of the qualifying expenses with 
respect to which a credit is claimed. 

(e) Credit Refundable. — If the credit allowed by this section exceeds the 
amount of tax imposed by this Part for the taxable year reduced by the sum of 
all credits allowable, the Secretary must refund the excess to the taxpayer. The 
refundable excess is governed by the provisions governing a refund of an 
overpayment by the taxpayer of the tax imposed in this Part. In computing the 
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amount of tax against which multiple credits are allowed, nonrefundable 
credits are subtracted before refundable credits. 

(f) Limitations. — The amount of credit allowed under this section with 
respect to a production that is a feature film may not exceed seven million five 
hundred thousand dollars ($7,500,000). No credit is allowed under this section 
for any production that satisfies one of the following conditions: 

(1) It is political advertising. 

(2) It is a television production of a news program or live sporting event. 

(3) It contains material that is obscene, as defined in G.S. 14-190.1. 

(4) It is a radio production. 

(g) Substantiation. — A taxpayer allowed a credit under this section must 
maintain and make available for inspection any information or records 
required by the Secretary of Revenue. The taxpayer has the burden of proving 
eligibility for a credit and the amount of the credit. The Secretary may consult 
with the North Carolina Film Office of the Department of Commerce and the 
regional film commissions in order to determine the amount of qualifying 
expenses. 

(h) Report. — The Department of Revenue must publish by May 1 of each 
year the following information, itemized by taxpayer for the 12-month period 
ending the preceding December 31: 

(1) The location of sites used in a production for which a credit was 
claimed. 

(2) The qualifying expenses for which a credit was claimed, classified by 
whether the expenses were for goods, services, or compensation paid 
by the production company. 

(3) The number of people employed in the State with respect to credits 


claimed. 
(4) The total cost to the General Fund of the credits claimed. 
(i) No Double Benefit. — A taxpayer may not claim a credit under this 


section for qualifying expenses for which it claimed a deduction under the 
Code. A taxpayer that claims a credit provided under this section must adjust 
taxable income as provided in G.S. 105-134.6(c)(9). 

(j) Sunset. — This section is repealed for qualifying expenses occurring on or 
after January 1, 2010. (2005-276, s. 39.1(b); 2005-345, ss. AT(c), 47(d).) 


Editor’s Note. — Session Laws 2005-276, s. Session Laws 2005-276, s. 46.5 is a severabil- 


39.1(g), made this section effective for taxable 
years beginning on or after January 1, 2005, 
and applicable to qualifying expenses incurred 
on or after July 1, 2005. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 


ity clause. 

Effect of Amendments. — Session Laws 
2005-345, ss. 47(c) and (d), effective for taxable 
years beginning on or after January 1, 2005, 
and applicable to qualifying expenses incurred 
on or after July 1, 2005, added subdivision 
(a\(2); and inserted “live” preceding “sporting 
event” in subdivision (f)(2). 


§ 105-152. Income tax returns. 


(a) Who Must File. — The following individuals shall file with the Secretary 
an income tax return under affirmation: 

(1) Every resident required to file an income tax return for the taxable 
year under the Code and every nonresident who (i) derived gross 
income from North Carolina sources during the taxable year attrib- 
utable to the ownership of any interest in real or tangible personal 
property in this State or derived from a business, trade, profession, or 
occupation carried on in this State and (ii) is required to file an income 
tax return for the taxable year under the Code. 

(2) Repealed by Session Laws 1991 (Reg. Sess., 1992) 930 seeks 
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(3) Any individual whom the Secretary believes to be liable for a tax under 
this Part, when so notified by the Secretary and requested to file a 
return. 

(b) Taxpayer Deceased or Unable to Make Return. — If the taxpayer is 
unable to file the income tax return, the return shall be filed by a duly 
authorized agent or by a guardian or other person charged with the care of the 
person or property of the taxpayer. If an individual who was required to file an 
‘ncome tax return for the taxable year while living has died before making the 
return, the administrator or executor of the estate shall file the return in the 
decedent’s name and behalf, and the tax shall be levied upon and collected from 
the estate. 

(c) Information Required With Return. — The income tax return shall show 
the taxable income and adjustments required by this Part and any other 
information the Secretary requires. The Secretary may require some or all 
individuals required to file an income tax return to attach to the return a copy 
of their federal income tax return for the taxable year. The Secretary may 
require a taxpayer to provide the Department with copies of any other return 
the taxpayer has filed with the Internal Revenue Service and to verify any 
information in the return. 

(d) Secretary May Require Additional Information. — When the Secretary 
has reason to believe that any taxpayer conducts a trade or business in a way 
that directly or indirectly distorts the taxpayer’s taxable income or North 
Carolina taxable income, the Secretary may require any additional informa- 
tion for the proper computation of the taxpayer’s taxable income and North 
Carolina taxable income. In computing the taxpayer’s taxable income and 
North Carolina taxable income, the Secretary shall consider the fair profit that 
would normally arise from the conduct of the trade or business. 

(e) Joint Returns. — A husband and wife shall file a single income tax return 
jointly if G) their federal taxable income is determined on a joint federal return 
and (ii) both spouses are residents of this State or both spouses have North 
Carolina taxable income. Except as otherwise provided in this Part, a wife and 
husband filing jointly are treated as one taxpayer for the purpose of determin- 
ing the tax imposed by this Part. A husband and wife filing jointly are jointly 
and severally liable for the tax imposed by this Part reduced by the sum of all 
credits allowable including tax payments made by or on behalf of the husband 
and wife. However, if a spouse has been relieved of liability for federal tax 
attributable to a substantial understatement by the other spouse pursuant to 
section 6015 of the Code, that spouse is not liable for the corresponding tax 
imposed by this Part attributable to the same substantial understatement by 
the other spouse. A wife and husband filing jointly have expressly agreed that 
if the amount of the payments made by them with respect to the taxes for 
which they are liable, including withheld and estimated taxes, exceeds the 
total of the taxes due, refund of the excess may be made payable to both 
spouses jointly or, if either is deceased, to the survivor alone. 

(f) Repealed by Session Laws 1991 (Reg. Sess., 1992), c. 930, s. Gh D Oo wee 
158, s. 326: 194T, c. 50, s. 5; 1943, c. 400, 8. 4; 1945, c. 708, s. 4; 1951, ¢. Ole, 
s. 4; 1957, c. 1340, s. 4; 1967, c. 10 acts eo ohece ren G38: JOS <cM90 Ses. re: 
1287, s. 5; 1977, c. 315; 1989, c. 728, s. 1.23; 1991 (Reg. Sess., 1992), c. 930, s. 
1; 1998-98, ss. 69, 104; 1999-337, s. 25.) 


CASE NOTES 


Cited in Garrou Knitting Mills v. Gill, 228 N.C. 738, 602 S E.2d 678 (2004), cert. denied, — 
N.C. 764, 47 S.E.2d 240 (1948); State v. Sinnott, U.S. —, 125 S Ct. 1740, 161 L. Ed. 2d 604 
163 N.C. App. 268, 593 S F.2d 439, 2004 N.C. (2005). 

App. LEXIS 370 (2004), appeal dismissed, 358 


781 


§105-152.1 CH. 105. TAXATION §105-154 


§ 105-152.1: Repealed by Session Laws 1991 (Reg. Sess., 1992), c. 930, s. 
TZ 


§ 105-153: Repealed by Session Laws 1967, c. 1110, s. 3. 


§ 105-154. Information at the source returns. 


(a) Repealed by Session Laws 1998, c. 354, s. 14. 

(b) Information Returns of Payers. — A person who is a resident of this 
State, has a place of business in this State, or has an employee, an agent, or 
another representative in any capacity in this State shall file an information 
return as required by the Secretary if the person directly or indirectly pays or 
controls the payment of any income to any taxpayer. The return shall contain 
all information required by the Secretary. The filing of any return in compli- 
ance with this section by a foreign corporation is not evidence that the 
corporation is doing business in this State. 

(c) Information Returns of Partnerships. — A partnership doing business in 
this State and required to file a return under the Code shall file an information 
return with the Secretary. A partnership that the Secretary believes to be doing 
business in this State and to be required to file a return under the Code shall 
file an information return when requested to do so by the Secretary. The 
information return shall contain all information required by the Secretary. It 
shall state specifically the items of the partnership’s gross income, the 
deductions allowed under the Code, and the adjustments required by this Part. 
The information return shall also include the name and address of each person 
who would be entitled to share in the partnership’s net income, if distributable, 
and the amount each person’s distributive share would be. The information 
return shall specify the part of each person’s distributive share of the net 
income that represents corporation dividends. The information return shall be 
signed by one of the partners under affirmation in the form required by the 
Secretary. 

A partnership that files an information return under this subsection shall 
furnish to each person who would be entitled to share in the partnership’s net 
income, if distributable, any information necessary for that person to properly 
file a State income tax return. The information shall be in the form prescribed 
by the Secretary and must be furnished on or before the due date of the 
information return. 

(d) Payment of Tax on Behalf of Nonresident Owner or Partner. — If a 
business conducted in this State is owned by a nonresident individual or bya 
partnership having one or more nonresident members, the manager of the 
business shall report the earnings of the business in this State, the distributive 
share of the income of each nonresident owner or partner, and any other 
information required by the Secretary. The manager of the business shall pay 
with the return the tax on each nonresident owner or partner’s share of the 
income computed at the rate levied on individuals under G.S. 105-134.2(a)(3). 
The business may deduct the payment for each nonresident owner or partner 
from the owner or partner’s distributive share of the profits of the business in 
this State. If the nonresident partner is not an individual and the partner has 
executed an affirmation that the partner will pay the tax with its corporate, 
partnership, trust, or estate income tax return, the manager of the business is 
not required to pay the tax on the partner’s share. In this case, the manager 
shall include a copy of the affirmation with the report required by this 
subsection. (1939, c. 158, s. 328; 1945; ¢. 708} 8.4: 1957, c. 1340) S41 o6nec. 
TAOS.) LORS nce Gyee LOS tele aire: 5; 1989, c. 728, s. 1.25; 1989 (Reg. 
pess., 1990), c. 814, s. 19; 1991 (Reg. Sess., 1992),c. 930, s.:2; 1993, c. 814s 
1; c. 354, s. 14; 1998-98, s. 69; 1999-337, s. 26.) 


ee 
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CASE NOTES 


Applied in Reddington v. Thomas, 45 N.C. N.C. 561, 273 S.B.2d 247 (1981); Davis v. Davis, 
App. 236, 262 S.E.2d 841 (1980). 58 N.C. App. 25, 293 S.H.2d 268 (1982). 
Cited in Lowder v. All Star Mills, Inc., 301 


§ 105-155. Time and place of filing returns; extensions; 
affirmation. 


(a) Where and When to File. — An income tax return shall be filed as 
prescribed by the Secretary at the place prescribed by the Secretary. The 
income tax return of every taxpayer reporting on a calendar year basis shall be 
filed on or before the fifteenth day of April in each year, and the income tax 
return of every taxpayer reporting on a fiscal year basis shall be filed on or 
before the fifteenth day of the fourth month following the close of the fiscal 
year. An information return shall be filed at the times prescribed by the 
Secretary. A taxpayer may ask the Secretary for an extension of time to file a 
return under G.S. 105-263. 

(b) Repealed by 1991 (Regular Session, 1992), c. 930, s. 3. 

(c) Repealed by Session Laws 1998-217, s. 44, effective October 31, 1998. 

(d) Forms. — Returns and affirmations shall be in the form prescribed by 
the Secretary. (1939, c. 158, s. 329; 1943, c. A00, s. 4; 1951, c. 643, s. 4; 1953, c. 
1302, s. 4; 1955, c. 17, s. 1; 1957, c. 1340, s. 4; hOGSy cpll699s62 1967, co 1110; 
5. 3: 1973, c. 476, s. 193; 1989, c. 728, s. 1.26; 1989 (Reg. Sess., 1990), c. 984, s. 
10; 1991, c. 45, s. 12; 1991 (Reg. Sess., 1992), c. 930, s. 3; 1998-217, s. 44.) 


Legal Periodicals. — For brief comment on 
the 1953 amendment which rewrote the second 
paragraph, see 31 N.C.L. Rev. 441°(1953). 


CASE NOTES 


Applied in City of Winston-Salem v. Powell 
Paving Co., 7 F. Supp. 424 (M.D.N.C. 1934). 


§ 105-156. Failure to file returns; supplementary returns. 


If the Secretary is of the opinion that any taxpayer has failed to file a return 
or to include in a return filed, either intentionally or through error, taxable 
income, the Secretary may require from the taxpayer a return or supplemen- 
tary return, under oath, in such form as the Secretary shall prescribe, of all the 
items of gross income the taxpayer received during the year for which the 
return is made, whether or not taxable under the provisions of this Part. If 
from a supplementary return or otherwise the Secretary finds that any taxable 
income has been omitted from the original return, he may require the taxable 
income so omitted to be disclosed to him under oath of the taxpayer, and to be 
added to the original return. The supplementary return and the correction of 
the original return shall not relieve the taxpayer from any of the penalties 
under any provision of G.S. 105-236. The Secretary may proceed under the 
provisions of G.S. 105-241.1 whether or not he requires a return or a 
supplementary return under this section. (1939, c. 158, s. 831551959),e01 259.58. 
8: 1967, c. 1110, s. 3; 1978, c. 476, s. 193; 1989, c. 728, s. 1.27; 1989 (Reg. Sess., 
1990), c. 814, s. 20; 1998-98, s. 69.) 
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§ 105-156.1: Repealed by Session Laws 1989, c. 728, s. 1.28. 


§ 105-157. When tax must be paid. 


(a) Except as otherwise provided in this section and in Article 4A of this 
Chapter, the full amount of the tax payable as shown on the return must be 
paid to the Secretary within the time allowed for filing the return. If the 
amount shown to be due is less than one dollar ($1.00), no payment need be 
made. 

(b) Repealed by Session Laws 1998, c. 450, s. 4. (1939, c. 158, s. 332; 1943, 
c. 400, 8.4; 1947,.c. 501,.s.4; 1951, :¢, 643, s. 4: 1955, c. Vhs: 2959 sees 
8.2, 1963..c. 1169s, 2; L967,.c. (025s. Jee 1110) 8.3. 1973 C74 765 co acne 
s. 2: c. 1287,s..5; 1989. c. 728,.s. 1,29: 1989 (Reg. Sess... 1990) c. 934 cul ieee, 
(Reg, Sess:, 1992) c. 930, s. 4. 1993, ¢, 4507 s. 4) 


CASE NOTES 


Applied in City of Winston-Salem v. Powell 
Paving Co., 7 F. Supp. 424 (M.D.N.C. 1934). 


§ 105-158. Taxation of certain armed forces personnel and 
other individuals upon death. 


An individual is not subject to the tax imposed by this Part for a taxable year 
if, under section 692 of the Code, the individual is not subject to federal income 
tax for that same taxable year. (1969, c. 1116; 1979, c. 179, s. 2; 1989, c. 728, s. 
1.30; 1991, c. 439, s. 2; 1998-98, s. 69.) 


Editor’s Note. — Former G.S. 105-158 was 
repealed by Session Laws 1959, c. 1259, s. 9. 


§ 105-159. Federal corrections. 


If a taxpayer’s federal taxable income is corrected or otherwise determined 
by the federal government, the taxpayer must, within two years after being 
notified of the correction or final determination by the federal government, file 
an income tax return with the Secretary reflecting the corrected or determined 
taxable income. The Secretary shall determine from all available evidence the 
taxpayer's correct tax liability for the taxable year. As used in this section, the 
term “all available evidence” means evidence of any kind that becomes 
available to the Secretary from any source, whether or not the evidence was 
considered in the federal correction or determination. 

The Secretary shall assess and collect any additional tax due from the 
taxpayer as provided in Article 9 of this Chapter. The Secretary shall refund 
any overpayment of tax as provided in Article 9 of this Chapter. A taxpayer who 
fails to comply with this section is subject to the penalties in G.S. 105-236 and 
forfeits the right to any refund due by reason of the determination. (1939, c. 
158, 8.334; 1947, c. 501, s. 47 1949) 'c/ 392.-s. 3; 1957,'c. 1340 s149t96eme 
1169, s: 2; 1967, c.1110) Ss. 3: 1973; c’476, 51193: 1989, c.728,5.1.31- 199athee 
Sess., 1994), c. 582, s. 1.) 


Legal Periodicals. — For survey of 1982 
law on taxation, see 61 N.C.L. Rev. 1217 (1983). 
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§105-159.1 


CASE NOTES 


This section imposes on the taxpayer a 
positive duty with respect to his income tax 
liability beyond that required by G.S. 105-152, 
respecting his original return; it is his duty not 
only to report the change made by the federal 
department but to file another return under 
oath reflecting it. Garrou Knitting Mills v. Gill, 
228 N.C. 764, 47 S.E.2d 240 (1948). 

This section imposes a positive duty upon 
taxpayers beyond the requirements as to their 
original return. State v. Patton, 57 N.C. App. 
702, 292 S.E.2d 172 (1982). 

Correction of Net Income by Federal 
Officer Requires New Return. — The tax- 
payer whose net income for any year is cor- 
rected by the Commissioner of Internal Reve- 
nue or other authorized federal officer must file 
a new return reflecting his corrected net income 
within two years after receipt of the federal 
agent’s report. Failure to make such a new 
return within the time specified subjects the 
taxpayer to all penalties provided by G.S. 105- 
236 including, when applicable, the criminal 
penalty provided by G.S. 105-236(7). State v. 
Patton, 57 N.C. App. 702, 292 S.H.2d AvZ 
(1982). 

Effect on North Carolina Net Income 


Not Required. — This section does not require 
that the taxpayer’s North Carolina net income 
be affected before it governs a taxpayer’s duty 
to report changes in his federal net income. 
McFarland v. Justus, 113 N.C. App. 107, 437 
S.E.2d 668 (1993), decision based on pre-1989 
law. 

Procedure Under Former Statute Exclu- 
sive. — The procedure prescribed by the 
former statute requiring that a new return be 
made within 30 days of the receipt of the 
redetermination of the taxpayer’s income tax 
by the federal government was held exclusive 
and had to be followed to entitle the taxpayer to 
the relief therein provided. State ex rel. Max- 
well v. Hinsdale, 207 N.C. 37, 175 S.E. 847 
(1934). 

Statute of Limitations Extended. — Fail- 
ure to notify the Secretary of Revenue of the 
assessment of additional taxes by the Commis- 
sioner of Internal Revenue pursuant to this 
section extended the statute of limitations. Mc- 
Farland v. Justus, 113 N.C. App. 107, 437 
S £.2d 668 (1993), decision based on pre-1989 
law. 

Cited in American Bakeries Co. v. Johnson, 
Oo Nc Oesled eG hd, vial 963): sWard) v. 
Clayton, 5 N.C. App. 53, 167 S.E.2d 808 (1969). 


§ 105-159.1. Designation of tax by individual to political 


party. 


(a) (Effective for taxable years before January 1, 2006) Every individ- 
ual whose income tax liability for the taxable year is one dollar ($1.00) or more 
may designate on his or her income tax return that one dollar ($1.00) of the tax 
shall be credited to the North Carolina Political Parties Financing Fund for the 
use of the political party designated by the taxpayer. In the case of a married 
couple filing a joint return whose income tax liability for the taxable year is two 
dollars ($2.00) or more, each spouse may designate on the income tax return 
that one dollar ($1.00) of the tax shall be credited to the North Carolina 
Political Parties Financing Fund for the use of the political party designated by 


the taxpayer. Amounts credited to t 


he Fund shall be allocated among the 


political parties according to the designation of the taxpayer. Where any 


. 


taxpayer elects to designate but does not specify a particular political party, 
those funds shall be distributed among the political parties on a pro rata basis 


according to their respective party vo 
most recent certification of the State Bo 
the term “political party” means one 0 


ter registrations as determined by the 
ard of Elections. As used in this section, 
f the following that has at least one 


percent (1%) of the total number of registered voters in the State: . 
(1) A political party that at the last preceding general State election 
received at least ten percent (10%) of the entire vote cast in the State 
for Governor or for presidential electors. . 
(2) A group of voters who by July 1 of the preceding calendar year, by 


virtue of a petition as a new po 


litical party, had duly qualified as a new 


political party within the meaning of Chapter 163 of the General 


Statutes. 


(a) (Effective for taxable years 


2006) Every individual whose income 


beginning on or after January 1, 
tax liability for the taxable year is three 
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G.S. 105-159.1(a) is set out twice. 


dollars ($3.00) or more may designate on his or her income tax return that 
three dollars ($3.00) of the tax shall be credited to the North Carolina Political 
Parties Financing Fund for the use of the political party designated by the 
taxpayer. In the case of a married couple filing a joint return whose income tax 
liability for the taxable year is six dollars ($6.00) or more, each spouse may 
designate on the income tax return that three dollars ($3.00) of the tax shall be 
credited to the North Carolina Political Parties Financing Fund for the use of 
the political party designated by the taxpayer. Amounts credited to the Fund 
shall be allocated among the political parties according to the designation of 
the taxpayer. Where any taxpayer elects to designate but does not specify a 
particular political party, those funds shall be distributed among the political 
parties on a pro rata basis according to their respective party voter registra- 
tions as determined by the most recent certification of the State Board of 
Elections. As used in this section, the term “political party” means one of the 
following that has at least one percent (1%) of the total number of registered 
voters in the State: 

(1) A political party that at the last preceding general State election 
received at least ten percent (10%) of the entire vote cast in the State 
for Governor or for presidential electors. 

(2) A group of voters who by July 1 of the preceding calendar year, by 
virtue of a petition as a new political party, had duly qualified as a new 
political party within the meaning of Chapter 163 of the General 
Statutes. 

(b) Amounts designated under subsection (a) shall be credited to the North 
Carolina Political Parties Financing Fund on a quarterly basis. Interest 
earned by the Fund shall be credited to the Fund and shall be allocated among 
the political parties on the same basis as the principal of the Fund. The State 
Board of Elections, which administers the Fund, shall make a quarterly report 
to each State party chairman stating the amount of funds allocated to each 
party for that quarter, the cumulative total of funds allocated to each party to 
date for the year, and an estimate of the probable total amount to be collected 
and allocated to each party for that calendar year. 

(c) Repealed by Session Laws 1983, c. 481. 

(d) Return. — The first page of the income tax return must give an 
individual the opportunity to make the political contribution authorized in this 
section. The return or its accompanying explanatory instructions must readily 
indicate that a contribution neither increases nor decreases an individual’s tax 
hability. 

(e) An income tax return preparer may not designate on a return that the 
taxpayer does or does not desire to make the political contribution authorized 
in this section unless the taxpayer or the taxpayer’s spouse has consented to 
the designation. (1977, 2nd Sess., c. 1298, s. 1; 1979, c. 801, s. 69; 1981, c. 963, 
S. 1; 1985, cc. 139; 480, 481: 1989 rc, 37, 8..4-¢. ilo: Calec. 6. |.o2 C11 (0 ee 
1991, c. 45, s. 13; c. 547, s. 3; ¢..690, ss. 8, 9: 1997-515, s. 10(a); 19902 S Same 
2002-106, s. 3; 2005-345, s. 46.) 


Subsection (a) Set Out Twice. — The first 
version of subsection (a) set out above is effec- 
tive for taxable years before January 1, 2006. 
The second version of subsection (a) set out 
above is effective for taxable years beginning on 
or after January 1, 2006. 

Editor’s Note. — Section 105-159.1 was 
originally enacted by Session Laws 1975, c. 
775, s. 1, and expired by its own terms Dec. 31, 


1977. See Session Laws 1975, c. 775, s. 3. The 
above G.S. 105-159.1 was enacted by Session 
Laws 1977, 2nd Sess., c. 1298, s. 1, effective 
with respect to taxable years beginning on or 
after Jan. 1, 1978. 

Effect of Amendments. — Session Laws 
2005-345, s. 46, effective for taxable years be- 
ginning on or after January 1, 2006, in subsec- 
tion (a), substituted “three dollars ($3.00)” for 
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“one dollar ($1.00)” twice in the introductory — substituted “six dollars ($6.00)” for “two dollars 
language and once in the second sentence and ($2.00)” in the second sentence. 


OPINIONS OF ATTORNEY GENERAL 


Regarding the designation of funds for eral to Gary O. Bartlett, Executive Secretary- 
political parties by 1998 taxpayers where a Director (now the Executive Director), State 
third party was erroneously included on the Board of Elections, N.C. General Assembly, 
income tax forms, see opinion of Attorney Gen- 1999 N.C.A.G. 16 (6/14/99). 


§ 105-159.2. Designation of tax to North Carolina Public 
Campaign Fund. 


(a) Allocation to the North Carolina Public Campaign Fund. — To ensure 
the financial viability of the North Carolina Public Campaign Fund estab- 
lished in Article 22D of Chapter 163 of the General Statutes, the Department 
must allocate to that Fund three dollars ($3.00) from the income taxes paid 
each year by each individual with an income tax liability of at least that 
amount, if the individual agrees. A taxpayer must be given the opportunity to 
indicate an agreement to that allocation in the manner described in subsection 
(b) of this section. In the case of a married couple filing a joint return, each 
individual must have the option of agreeing to the allocation. The amounts 
allocated under this subsection to the Fund must be credited to it on a 
quarterly basis. 

(b) Returns. — Individual income tax returns must give an individual an 
opportunity to agree to the allocation of three dollars ($3.00) of the individual's 
tax liability to the North Carolina Public Campaign Fund. The Department 
must make it clear to the taxpayer that the dollars will support a nonpartisan 
court system, that the dollars will go to the Fund if the taxpayer marks an 
agreement, and that allocation of the dollars neither increases nor decreases 
the individual’s tax liability. The following statement satisfies the intent of this 
requirement: “Three dollars ($3.00) will go to the North Carolina Public 
Campaign Fund to support a nonpartisan court system, if you agree. Your tax 
remains the same whether or not you agree.” The Department must consult 
with the State Board of Elections to ensure that the information given to 
taxpayers complies with the intent of this section. 

The Department must inform the entities it approves to reproduce the 
return of the requirements of this section and that a return may not reflect an 
agreement or objection unless the individual completing the return decided to 
agree or object after being presented with the information required by 
subsection (c) of this section. No software package used in preparing North 
Carolina income tax returns may default to an agreement or objection. A paid 
preparer of tax returns may not mark an agreement or objection for a taxpayer 
without the taxpayer’s consent. 

(c) Instructions. — The instruction for individual income tax returns must 
include the following explanatory statement: “The North Carolina Public 
Campaign Fund provides campaign money to nonpartisan candidates for the 
North Carolina Supreme Court and Court of Appeals who voluntarily accept 
strict campaign spending and fund-raising limits. The Fund also helps finance 
educational materials about voter registration, the role of the appellate courts, 
and the candidates seeking election as appellate judges in North Carolina. 
Three dollars ($3.00) from the taxes you pay will go to the Fund if you mark an 
agreement. Regardless of what choice you make, your tax will not increase, nor 
will any refund you are entitled to be reduced.” (2002-158, s. 4; 2005-276, s. 
BOA. |(d):) 
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Editor’s Note. — Session Laws 2002-158, s. 
16, made this section effective for taxable years 
beginning on or after January 1, 2003. 

Session Laws 2002-158, s. 15, contains a 
severability clause. 

Session Laws 2002-158, s. 15.1, provides that 
nothing in the act obligates the General Assem- 
bly to appropriate funds to implement the act 
now or in the future. 
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“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 23A.1(d), effective July 1, 2005, 
substituted “Public Campaign Fund” for “Pub- 
lic Campaign Financing Fund” in the section 


Session Laws 2005-276, s. 1.2, provides: heading and throughout the section. 


Part 3. Income Tax — Estates, Trusts, and Beneficiaries. 


§ 105-160. Short title. 


This Part shall be known as the Income Tax Act for Estates, Trusts, and 
Beneficiaries. (1967, c. 1110, s. 3; 1989, c. 728, s. 1.36; 1998-98, ss. 45; 68.) 


§ 105-160.1. Definitions. 


The definitions provided in Part 2 of this Article shall apply in this Part 
except where the context clearly indicates a different meaning. (1989, c. 728, s. 
1.38; 1998-98, ss. 69, 71.) 


§ 105-160.2. Imposition of tax. 


The tax imposed by this Part shall apply to the taxable income of estates and 
trusts as determined under the provisions of the Code except as otherwise 
provided in this Part. The taxable income of an estate or trust shall be the 
same as taxable income for such an estate or trust under the provisions of the 
Code, adjusted as provided in G.S. 105-134.6 and G.S. 105-134.7, except that 
the adjustments provided in G.S. 105-134.6 and G.S. 105-134.7 shall be 
apportioned between the estate or trust and the beneficiaries based on the 
distributions made during the taxable year. The tax shall be computed on the 
amount of the taxable income of the estate or trust that is for the benefit of a 
resident of this State, or for the benefit of a nonresident to the extent that the 
income (i) is derived from North Carolina sources and is attributable to the 
ownership of any interest in real or tangible personal property in this State or 
(ii) is derived from a business, trade, profession, or occupation carried on in 
this State. For purposes of the preceding sentence, taxable income and gross 
income shall be computed subject to the adjustments provided in G.S. 
105-134.6 and G.S. 105-134.7. The tax on the amount computed above shall be 
at the rates levied in G.S. 105-134.2(a)(3). The tax computed under the 
provisions of this Part shall be paid by the fiduciary responsible for adminis- 
tering the estate or trust. (1989, c. 728, s. 1.88; 1989 (Reg. Sess., 1990), c. 814, 
Sh Zl SIS (arse) ey IPE eis len &, Tew) ) 


§ 105-160.3. Tax credits. 


(a) Except as otherwise provided in this section, the credits allowed to an 
individual against the tax imposed by Part 2 of this Article shall be allowed to 
the same extent to an estate or a trust against the tax imposed by this Part. 
Any credit computed as a percentage of income received shall be apportioned 
between the estate or trust and the beneficiaries based on the distributions 
made during the taxable year. No credit may exceed the amount of the tax 
imposed by this Part for the taxable year reduced by the sum of all credits 
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allowable, except for payments of tax made by or on behalf of the estate or 


trust. 


(b) The following credits are not allowed to an estate or trust: 
(1) G.S. 105-151. Tax credits for income taxes paid to other states by 


individuals. 


(2) G.S. 105-151.11. Credit for child care and certain employment-related 


expenses. 


(3) G.S. 105-151.18. Credit for the disabled. 

(4) G.S. 105-151.24. Credit for children. 

(5) G.S. 105-151.26. Credit for charitable contributions by nonitemizers. 
(6) Repealed by Session Laws 2004-170, s. 17, effective August 2, 2004. 


(7) (See editor’s note for repeal date) G.S. 


O52 2S Credit, 10r 


long-term care insurance. (1989, c. (2Gebceeles3 1995414 Se ol b): 
1998-98, ss. 10, 105; 1998-212, s. 29A.6(b); 2004-170) s. 17.) 


Cross References. — For the Health Insur- 
ance Program for Children, see GS. 108A- 
10.18" et seq: 

Editor’s Note. — Session Laws 1998-1, s. 
5(d) provides that s. 5 of the act which added 
subdivision (b)(6) of G.S. 105-160.3, is effective 
for taxable years beginning on or after January 
1, 1999, and expires on the effective date of an 
act repealing the Health Insurance Program for 
Children established under the act. 

Session Laws 1998-1, s. 5(e) provides that s. 5 
of the act becomes effective only if the United 
States Secretary of Health and Human Ser- 


vices approves the State Plan to implement the 
Health Insurance Program for Children estab- 
lished under this act. The Program was ap- 
proved by letter dated July 14, 1998 from 
Secretary Donna E. Shalala. 

Session Laws 1998-212, s. 29A.6(d), provides 
that subdivision (b)(7), as enacted by that act, 
is repealed effective for taxable years beginning 
on or after January 1, 2004. 

Effect of Amendments. — Session Laws 
2004-170, s. 17, effective August 2, 2004, re- 
pealed subdivision (b)(6). 


§ 105-160.4. Tax credits for income taxes paid to other 
states by estates and trusts. 


(a) Ifa fiduciary is required to pay income tax to this State for an estate or 
a trust, the fiduciary shall be allowed a credit against the tax imposed by this 
Part for income taxes imposed by and paid to another state or country on 
‘ncome derived from sources within that other state or country in accordance 
with the formula contained in subsection (b) and the requirements of subsec- 


tion (c). 


(b) The fraction of the gross income for North Carolina income tax purposes 
that is derived from sources within and subject to income tax in another state 
or country shall be ascertained and the North Carolina income tax before 
credit under this section shall be multiplied by that fraction. The credit 
allowed shall be either the product thus calculated or the income tax actually 
paid the other state or country, whichever is smaller. 

(c) Receipts showing the payment of income taxes to another state or 
country and a true copy of the return upon the basis of which the taxes are 
assessed shall be filed with the Secretary at or before the time credit is 
claimed. If credit is claimed on account of a deficiency assessment, a true copy 


of the notice assessing or proposing to a 
showing the payment of the deficiency, 
(d) If any taxes paid to another stat 


ssess the deficiency, as well as a receipt 
shall be filed with the Secretary. 
e or country for which a fiduciary has 


been allowed a credit under this section are at any time credited or refunded 
to the fiduciary, a tax equal to that portion of the credit allowed for the taxes 
so credited or refunded shall be due and payable from the fiduciary and shall 
be subject to the penalties and interest on delinquent payments provided in 


G.S. 105-236 and G.S. 105-241.1. 
(e) A resident beneficiary of an 


estate or trust who is taxed under the 


provisions of Part 2 of this Article on income from an estate or trust determined 
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to be includable in the resident’s gross income is allowed a credit against the 
tax imposed for income taxes paid by the fiduciary to another state or country 
on the income in accordance with the formula contained in subsection (b) of 
this section and the requirements of subsection (c) of this section; provided, 
that if any taxes paid to another state or country for which a beneficiary has 
been allowed credit under this section are at any time credited or refunded to 
the beneficiary, a tax equal to that portion of the credit allowed for the taxes so 
credited or refunded shall be due and payable from the beneficiary and shall be 
subject to the penalties and interest on delinquent payments provided in G.S. 
105-236°and’) Gis! 105-2411 (989 "er 728, Si 1238771998-984ss 69m) 


§ 105-160.5. Returns. 


The fiduciary of an estate or trust described below shall file an income tax 
return under affirmation, showing specifically the taxable income and the 
adjustments required by this Part and such other facts as the Secretary may 
require for the purpose of making any computation required by this Part: 

(1) Every estate or trust which has taxable income under this Part during 
the taxable year and is required to file an income tax return for the 
taxable year under the Code. 

(2) Every estate or trust which the Secretary believes to be liable for a tax 
under this Part, when so notified by the Secretary and requested to 
file a return. (1989, c. 728, s. 1.38; 1998-98, s. 69.) 


§ 105-160.6. Time and place of filing returns. 


An income tax return of an estate or a trust shall be filed as prescribed by the 
Secretary at the place prescribed by the Secretary. The return of every 
fiduciary reporting on a calendar year basis shall be filed on or before the 15th 
day of April in each year, and the return of every fiduciary reporting on a fiscal 
year basis shall be filed on or before the 15th day of the fourth month following 
the close of the fiscal year. A fiduciary may ask the Secretary for an extension 
of time to file a return under G.S. 105-2638. (1989, c. 728, s. 1.38; 1989 (Reg. 
Sess., 1990), c. 984, s. 12; 1991 (Reg. Sess., 1992), c. 930, s. 7.) 


§ 105-160.7. When tax must be paid. 


(a) The full amount of the tax payable as shown on the return must be paid 
to the Secretary within the time allowed for filing the return. However, if the 
amount shown to be due after all credits is less than one dollar ($1.00), no 
payment need be made. 

(b) Repealed by Session Laws 19938, c. 450, s. 5. (1989, c. 728, s. 1.38; 1989 
(Reg. Sess., 1990), c. 984, s. 18; 1991 (Reg. Sess., 1992), c. 930, s. 8; 1993, c. 450, 
Sy OW) 


§ 105-160.8. Federal corrections. 


For purposes of this Part, the provisions of G.S. 105-159 requiring an 
individual to report the correction or determination of taxable income by the 
federal government apply to fiduciaries required to file returns for estates and 
trusts. (1989, c. 728, s. 1.38; 1993 (Reg. Sess., 1994), c. 582, s. 3; 1998-98, s. 69.) 
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§§ 105-161 through 105-163: Repealed by Session Laws 1989, c. 728, 
Selon 


Part 4. Income Tax Credits for Property Taxes. 


§§ 105-163.01 through 105-163.06: Repealed by Session Laws 1991, 
Crdamees 4b 


Editor’s Note. — G.S. 105-163.01 was for- was formerly repealed by Session Laws 1989, c. 
merly repealed by Session Laws 1985, c. 656, s. 37, s. 5. G.S. 105-163.06 was formerly repealed 
14. GS. 105-163.03 was formerly repealed by _ by Session Laws 1987, c. 6205 5e3" 

Session Laws 1987, c. 622, s. 3. G.S. 105-163.05 


§ 105-163.07: Recodified as § 105-151.21 by Session Laws 1991, c. 45, s. 
14. 


§§ 105-163.08, 105-163.09: Repealed by Session Laws 1991, c. A5, s. 
14(b). 


Part 5. Tax Credits for Qualified Business Investments. 


(Repealed effective for investments made on or after 
January 1, 2008) 


§ 105-163.010. Definitions. 


The following definitions apply in this Part: 

(1) Affiliate. — An individual or business that controls, is controlled by, or 
is under common control with another individual or business. 

(2) Business. — A corporation, partnership, limited liability company, 
association, or sole proprietorship operated for profit. 

(3) Control. — A person controls an entity if the person owns, directly or 
indirectly, more than ten percent (10%) of the voting securities of that 
entity. As used in this subdivision, the term “voting security” means a 
security that (i) confers upon the holder the right to vote for the 
election of members of the board of directors or similar governing body 
of the business or (ii) is convertible into, or entitles the holder to 
receive upon its exercise, a security that confers such a right to vote. 
A general partnership interest is a voting security. 

(4) Equity security. — Common stock, preferred stock, or an interest ina 
partnership, or subordinated debt that is convertible into, or entitles 
the holder to receive upon its exercise, common stock, preferred stock, 
or an interest in a partnership. 

(5) Financial institution. — A business that is (i) a bank holding company, 
as defined in the Bank Holding Company Actoof# 1956012 U.S.C. 
§§ 1841, et seq., or its wholly owned subsidiary, (ii) registered as a 
broker-dealer under the Securities Exchange Act of 1934, 15 U.S.C. 
§§ 78a, et seq., or its wholly owned subsidiary, (iii) an investment 
company as defined in the Investment Company Act of 1940, 15 U.S.C. 
$$ 80a-1, et seq., whether or not it is required to register under that 
act, (iv) a small business investment company as defined in the Small 
Business Investment Act of 1958, 15 U.S.C. §§ 661, et seq., (v) a 
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pension or profit-sharing fund or trust, or (vi) a bank, savings 

institution, trust company, financial services company, or insurance 

company. The term does not include, however, a business, other than 

a small business investment company, whose net worth, when added 

to the net worth of all of its affiliates, is less than ten million dollars 

($10,000,000). The term also does not include a business that does not 

generally market its services to the public and is controlled by a 

business that is not a financial institution. 

(5a) Granting entity. — Any of the following: 

a. Adomestic or foreign corporation that (i) is tax-exempt pursuant to 
section 501(c)(3) of the Code, (ii) has as its principal purpose the 
stimulation of the development of the biotechnology industry, and 
(111) in furtherance of that purpose has received, or is a successor 
in interest to an organization that has received, direct appropri- 
ations from the State in at least three fiscal years. 

b. A domestic or foreign corporation that meets the following three 
conditions: 

1. It is tax-exempt pursuant to section 501(c)(3) of the Code, is a 
private foundation pursuant to section 509 of the Code, or is 
an affiliate of either of the foregoing. 

2. It has as its principal purpose one of the following: conducting 
research and development in, or stimulating the develop- 
ment of, electronic, photonic, information, or other technolo- 
gies, which may include investing in companies that provide 
research, development, products, or services in these tech- 
nologies. 

3. It meets one of the following conditions: 

I. It received direct appropriations in furtherance of one of 
these purposes from the State in at least three fiscal 
years. 

II. It was organized to perform one of these purposes for an 
organization that meets condition I of this sub-subdivi- 
sion. 

III. It is an affiliate of an entity that meets condition II of 
this sub-subdivision. 

c. An institute that (1) is administratively located within a constitu- 
ent institution of The University of North Carolina, (ii) is fi- 
nanced in part by a domestic or foreign corporation that is 
tax-exempt pursuant to section 501(c)(8) of the Code, Gii) has as 
a principal purpose the stimulation of economic development 
based on the advancement of science, engineering, and technol- 
ogy, and (iv) funds, either directly or in collaboration with other 
entities, small businesses engaging in developing technology. 

(6) North Carolina Enterprise Corporation. — A corporation established 
in accordance with Article 3 of Chapter 53A of the General Statutes or 
a limited partnership in which a North Carolina Enterprise Corpora- 
tion is the only general partner. 

(7) Pass-through entity. — Defined in G.S. 105-228.90. 

(7b) Qualified business. — A qualified business venture, a qualified 
grantee business, or a qualified licensee business. 

(8) Qualified business venture. — A business that (i) engages primarily in 
manufacturing, processing, warehousing, wholesaling, research and 
development, or a service-related industry, and (ii) is registered with 
the Secretary of State under G.S. 105-163.013. 
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a a ti a a tS SE ee ce ee 
(9) Qualified grantee business. — A business that (i) is registered with the 
Secretary of State under G.S. 105-163.0138, and (ii) has received 
during the current year or any of the preceding three years a grant, an 
investment, or other funding from a federal agency under the Small 
Business Innovation Research Program administered by the United 

States Small Business Administration or from a granting entity as 

defined in this section. 

(9a) Qualified licensee business. — A business that meets all of the 
following conditions: 

a. It is registered with the Secretary of State under G.S. 105-163.013. 

b. During its most recent fiscal year before filing an application for 
registration under G.S. 105-163.013, it had gross revenues, as 
determined in accordance with generally accepted accounting 
principles, of one million dollars ($1,000,000) or less on a consol- 
idated basis. 

c. It has been certified by a constituent institution of The University 
of North Carolina or a research university as currently perform- 
ing under a licensing agreement with the institution or university 
for the purpose of commercializing technology developed at the 
institution or university. For the purpose of this section, a 
research university is an institution of higher education classified 
as a Doctoral/Research University, Extensive or Intensive, in the 
most recent edition of “A Classification of Institutions of Higher 
Education”, the official report of The Carnegie Foundation for the 
Advancement of Teaching. 

(10) Real estate-related business. — A business that is involved in or 
related to the brokerage, selling, purchasing, leasing, operating, or 
managing of hotels, motels, nursing homes or other lodging facilities, 
golf courses, sports or social clubs, restaurants, storage facilities, or 
commercial or residential lots or buildings is a real estate-related 
business, except that a real estate-related business does not include (1) 
a business that purchases or leases real estate from others for the 
purpose of providing itself with facilities from which to conduct a 
business that is not itself a real estate-related business or (ii) a 
business that is not otherwise a real estate-related business but that 
leases, subleases, or otherwise provides to one or more other persons 
a number of square feet of space which in the aggregate does not 
exceed fifty percent (50%) of the number of square feet of space 
occupied by the business for its other activities. 

(10a) Related person. — A person described in one of the relationships set 
forth in section 267(b) or 707(b) of the Code. 

(11) Security. — A security as defined in Section 2(1) of the Securities Act 
of, 1933; 15 U.S.C. §. 77b(1). 

(12) Selling or leasing at retail. — A business is selling or leasing at retail 
if the business either (i) sells or leases any product or service of any 
nature from a store or other location open to the public generally or (11) 
sells or leases products or services of any nature by means other than 
to or through one or more other businesses. 

(13) Service-related industry. — A business is engaged in a service-related 
industry, whether or not it also sells a product, if it provides services 
to customers or clients and does not as a substantial part of its 
business engage in a business described in G.S. 105-163.013(b)(4). A 
business is engaged as a substantial part of its business in an activity 
described in G.S. 105-163.013(b)(4) if G) its gross revenues derived 
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from all activities described in that subdivision exceed twenty-five 
percent (25%) of its gross revenues in any fiscal year or (ii) it is 
established as one of its primary purposes to engage in any activities 
described in that subdivision, whether or not its purposes were stated 
in its articles of incorporation or similar organization documents. 


(14) Subordinated debt. — Indebtedness that is not secured and is 


subordinated to all other indebtedness of the issuer issued or to be 
issued to a financial institution other than a financial institution 
described in subdivisions (5)(i) through (5)(v) of this section. Except 
as provided in G.S. 105-163.014(d1), any portion of indebtedness that 
matures earlier than five years after its issuance is not subordinated 
debt. (1987, c. 852, s. 1; 1987 (Reg. Sess., 1988), c. 882, s. 2; 1989 (Reg. 
Sess., 1990), ¢. 848:7s72: 1991567637, 521; 19938;'6. 4436: 1: 1996. 2nd 
Ex: Sessi)¢.114, S07; 1997-6, s.15;' 1998-98 \rss=-46: 69;q1998-21 23 ee 
29A.15(a), 29A.16(c), (d); 1999-369, s. 5.6; 2002-99, s. 3; 2003-414, s. 2; 


2003-416, s. 4(a).) 


Repeal of Part. — Session Laws 2001-99, s. 
1, effective August 29, 2002, repealed Session 
Laws 19938, c. 443, s. 7, which, as amended by 
Session Laws 1998-212, s. 29A.15(a), would 
have repealed Part 5 of Article 4 of Chapter 105 
effective for investments made on or after Jan- 
uary 1, 2003. See G.S. 105-163.015 for current 
sunset date. 

Editor’s Note — Session Laws 1993-443, s. 
10, as amended by Session Laws 1998-212, s. 
29A.15(b), and as amended by Session Laws 
2002-99, s. 2, provides: “Section 6 of this act is 
effective upon ratification. The remainder of 
this act becomes effective for taxable years 
beginning on or after January 1, 1994. 

“A business registered as a qualified business 
venture or a qualified grantee business before 
January 1, 1994, retains its registration until 
the renewal date for the registration of that 
business under Part 5 of Article 4 of Chapter 
105 of the General Statutes as in effect before 
January 1, 1994. The Secretary of State shall 
not grant renewal of a registration as a quali- 
fied business venture or a qualified grantee 
business unless at the time of filing the renewal 
application, the business meets the require- 
ments then in effect for a new registration. 

“Notwithstanding the provisions of G.S. 105- 
163.014(a), as amended by this act, a credit 
under Part 5 of Article 4 of Chapter 105 of the 
General Statutes for an investment made be- 
fore January 1, 1994, is not forfeited solely on 
the grounds that a sibling of the taxpayer 
provides services for compensation to the busi- 
ness in which the taxpayer invested. 

“Notwithstanding the provisions of G.S. 105- 
163.014(d), as amended by this act, a credit 
under Part 5 of Article 4 of Chapter 105 of the 
General Statutes for an investment made be- 
fore January 1, 1994, is not forfeited solely on 


the grounds that a redemption of the securities 
received in the investment is made within five 
years after the investment was made. 

“The Secretary of State may require a quali- 
fied business venture or a qualified grantee 
business that is unable to renew its registration 
after January 1, 1994, to file reports the Secre- 
tary of State considers appropriate to deter- 
mine the location of the headquarters and prin- 
cipal business operations of the business until 
three years after the date of the last investment 
in the business that qualified for the tax credit 
allowed under Part 5 of Article 4 of Chapter 105 
of the General Statutes.” 

Session Laws 2002-99, s. 8, provides in part: 
“Notwithstanding the amendments to G.S. 105- 
163.010 and G.S. 105-163.013 in Sections 3 and 
4 of this act, a business to which a grant or 
other funding was committed before January 1, 
2003, by the North Carolina Technological De- 
velopment Authority, the North Carolina Tech- 
nological Development Authority, Inc., North 
Carolina First Flight, Inc., the North Carolina 
Biotechnology Center, the Microelectronics 
Center of North Carolina, the Kenan Institute 
for Engineering, Technology and Science, or the 
Federal Small Business Innovation Research 
Program may still qualify as a qualified grantee 
business under the provisions of G.S. 105- 
163.010 and G.S. 105-163.013 as they existed 
before the enactment of this act.” 

Effect of Amendments. — Session Laws 
2002-99, s. 3, effective January 1,2003, rewrote 
subdivision (9). 

Session Laws 2003-414, s. 2, effective for 
taxable years beginning on or after January 1, 
2004, inserted subdivisions (5a), (7b), and (9a), 
and rewrote subdivision (9). 

Session Laws 2003-416, s. 4.(a), effective Au- 
gust 14, 2003, rewrote subdivision (7). 
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On the subject of whether North Caro- 1996, attached to and incorporated by reference 
lina Enterprise Corporations are entitled in the opinion of Attorney General to The Hon- 
to a tax credit pursuant to this section, see  orable David W. Hoyle Senator, 1998 N.C.A.G. 
the Attorney General Opinion dated 17 Decem- 44 (10/22/98). 
ber 1996 and advisory letter dated 28 October 


§ 105-163.011. Tax credits allowed. 


(a) No Credit for Brokered Investments. — No credit is allowed under this 
section for a purchase of equity securities or subordinated debt if a broker’s fee 
or commission or other similar remuneration is paid or given directly or 
indirectly for soliciting the purchase. 

(b) Individuals. — Subject to the limitations contained in G.S. 105-163.012, 
an individual who purchases the equity securities or subordinated debt of a 
qualified business directly from that business is allowed as a credit against the 
tax imposed by Part 2 of this Article for the taxable year an amount equal to 
twenty-five percent (25%) of the amount invested. The aggregate amount of 
credit allowed an individual for one or more investments in a single taxable 
year under this Part, whether directly or indirectly as owner of a pass-through 
entity, may not exceed fifty thousand dollars ($50,000). The credit may not be 
taken for the year in which the investment 1s made but shall be taken for the 
taxable year beginning during the calendar year in which the application for 
the credit becomes effective as provided in subsection (c) of this section. 

(b1) Pass-Through Entities. — This subsection does not apply to a pass- 
through entity that has committed capital under management in excess of five 
million dollars ($5,000,000) or to a pass-through entity that is a qualified 
business or a North Carolina Enterprise Corporation. Subject to the limita- 
tions provided in G.S. 105-163.012, a pass-through entity that purchases the 
equity securities or subordinated debt of a qualified business directly from the 
business is eligible for a tax credit equal to twenty-five percent (25%) of the 
amount invested. The aggregate amount of credit allowed a pass-through 
entity for one or more investments in a single taxable year under this Part, 
whether directly or indirectly as owner of another pass-through entity, may not 
exceed seven hundred fifty thousand dollars ($750,000). The pass-through 
entity is not eligible for the credit for the year in which the investment by the 
pass-through entity is made but shall be eligible for the credit for the taxable 
year beginning during the calendar year in which the application for the credit 
becomes effective as provided in subsection (c) of this section. 

Each individual who is an owner of a pass-through entity is allowed as a 
credit against the tax imposed by Part 2 of this Article for the taxable year an 
amount equal to the owner’s allocated share of the credits for which the 
pass-through entity is eligible under this subsection. The aggregate amount of 
credit allowed an individual for one or more investments in a single taxable 
year under this Part, whether directly or indirectly as owner of a pass-through 
entity, may not exceed fifty thousand dollars ($50,000). 

If an owner’s share of the pass-through entity’s credit is limited due to the 
maximum allowable credit under this section for a taxable year, the pass- 
through entity and its owners may not reallocate the unused credit among the 
other owners. 

(c) Application. — To be eligible for the tax credit provided in this section, 
the taxpayer must file an application for the credit with the Secretary on or 
before April 15 of the year following the calendar year in which the investment 
was made. The Secretary may grant extensions of this deadline, as the 
Secretary finds appropriate, upon the request of the taxpayer, except that the 
application may not be filed after September 15 of the year following the 
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calendar year in which the investment was made. An application is effective for 
the year in which it is timely filed. The application shall be on a form 
prescribed by the Secretary and shall include any supporting documentation 
that the Secretary may require. If an investment for which a credit is applied 
for was paid for other than in money, the taxpayer shall include with the 
application a certified appraisal of the value of the property used to pay for the 
investment. The application for a credit for an investment made by a 
pass-through entity must be filed by the pass-through entity. 

(d) Penalties. — The penalties provided in G.S. 105-236 apply in this Part. 
(1987, c. 852, s. 1; 1987 (Reg. Sess., 1988), c. 882, ss. 3, 3:1; 1989 (RegvSess 
1990), 'c.548,/s.'3; 1991, c.. 637, sv 2; 1993) c. 4438's 2. 1995, 49 see 
2nd Ex. Sess., c. 14, s. 7; 1998-98, s. 71; 1998-212, s. 29A.15(a); 1999-337, s. 27; 


2003-414, s. 3.) 


Repeal of Part. — Session Laws 2002-99, s. 
1, effective August 29, 2002, repealed Session 
Laws 1993, c. 448, s. 7, which, as amended by 
Session Laws 1998-212, s. 29A.15(a), would 
have repealed Part 5 of Article 4 of Chapter 105 
effective for investments made on or after Jan- 
uary 1, 2003. See G.S. 105-163.015 for current 
sunset date. 

Editor’s Note. — Session Laws 1993-443, s. 
10, as amended by Session Laws 1998-212, s. 
29A.15(b), and as amended by Session Laws 
2002-99, s. 2, provides: “Section 6 of this act is 
effective upon ratification. The remainder of 
this act becomes effective for taxable years 
beginning on or after January 1, 1994. 

“A business registered as a qualified business 
venture or a qualified grantee business before 
January 1, 1994, retains its registration until 
the renewal date for the registration of that 
business under Part 5 of Article 4 of Chapter 
105 of the General Statutes as in effect before 
January 1, 1994. The Secretary of State shall 
not grant renewal of a registration as a quali- 
fied business venture or a qualified grantee 
business unless at the time of filing the renewal 
application, the business meets the require- 
ments then in effect for a new registration. 

“Notwithstanding the provisions of G.S. 105- 
163.014(a), as amended by this act, a credit 
under Part 5 of Article 4 of Chapter 105 of the 
General Statutes for an investment made be- 
fore January 1, 1994, is not forfeited solely on 
the grounds that a sibling of the taxpayer 
provides services for compensation to the busi- 
ness in which the taxpayer invested. 

“Notwithstanding the provisions of G.S. 105- 


163.014(d), as amended by this act, a credit 
under Part 5 of Article 4 of Chapter 105 of the 
General Statutes for an investment made be- 
fore January 1, 1994, is not forfeited solely on 
the grounds that a redemption of the securities 
received in the investment is made within five 
years after the investment was made. 

“The Secretary of State may require a quali- 
fied business venture or a qualified grantee 
business that is unable to renew its registration 
after January 1, 1994, to file reports the Secre- 
tary of State considers appropriate to deter- 
mine the location of the headquarters and prin- 
cipal business operations of the business until 
three years after the date of the last investment 
in the business that qualified for the tax credit 
allowed under Part 5 of Article 4 of Chapter 105 
of the General Statutes.” 

Session Laws 1999-337, s. 46 provides that 
the act does not affect the rights or liabilities of 
the State, a taxpayer, or another person arising 
under a statute amended or repealed by the act 
before the effective date of its amendment or 
repeal (July 22, 1999); nor does it affect the 
right to any refund or credit of a tax that 
accrued under the amended or repealed statute 
before the effective date of its amendment or 
repeal. 

Effect of Amendments. — Session Laws 
2003-414, s. 3, effective for taxable years begin- 
ning on or after January 1, 2004, in subsection 
(b), deleted “business venture or a qualified 
grantee” following “debt of a qualified” in the 
first sentence; and in subsection (bl), substi- 
tuted “business” for “grantee business, a quali- 
fied business venture” once each in the first and 
second sentences. 


§ 105-163.012. (Repealed effective for investments made 
on or after January 1, 2008. See Editor’s note) 
Limit; carry-over; ceiling; reduction in basis. 


(a) The credit allowed a taxpayer under G.S. 105-163.011 may not exceed 
the amount of income tax imposed by Part 2 of this Article for the taxable year 
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reduced by the sum of all other credits allowable except tax payments made by 
or on behalf of the taxpayer. The amount of unused credit allowed under G.S. 
105-163.011 may be carried forward for the next five succeeding years. The 
fifty thousand dollar ($50,000) limitation on the amount of credit allowed a 
taxpayer under G.S. 105-163.011 does not apply to unused amounts carried 
forward under this subsection. 

(b) The total amount of all tax credits allowed to taxpayers under G.S. 
105-163.011 for investments made in a calendar year may not exceed seven 
million dollars ($7,000,000). The Secretary of Revenue shall calculate the total 
amount of tax credits claimed from the applications filed pursuant to G.S. 
105-163.011(c). If the total amount of tax credits claimed for investments made 
in a calendar year exceeds this maximum amount, the Secretary shall allow a 
portion of the credits claimed by allocating the maximum amount in tax credits 
in proportion to the size of the credit claimed by each taxpayer. 

(c) If a credit claimed under G.S. 105-163.011 1s reduced as provided in this 
section, the Secretary shall notify the taxpayer of the amount of the reduction 
of the credit on or before December 31 of the year following the calendar year 
in which the investment was made. The Secretary’s allocations based on 


applications filed pursuant to G.S. 105-163.011(c) are final and shall not be 
adjusted to account for credits applied for but not claimed. 


(d) The taxpayer’s basis in the equity 


securities or subordinated debt 


acquired as a result of an investment in a qualified business shall be reduced 
for the purposes of this Article by the amount of allowable credit. “Allowable 
credit” means the amount of credit allowed under G.S. 105-163.011 reduced as 
provided in subsection (c) of this section. (1987, c. 852, s. 1; 1987 (Reg. Sess., 
1988), c. 882, ss. 4, 4.1; 1989 (Reg. Sess., 1990), c. 848, s. 4; 1991, c. 637, s. 3; 
1993, c. 443, s. 3; 1993 (Reg. Sess., 1994), c. 745, s. 8; 1996, 2nd Ex. Sess., c. 14, 


samioge!; 4998-98. s. 
32Gu1.) 


Repeal of Part. — Session Laws 2002-99, s. 
1, effective August 29, 2002, repealed Session 
Laws 1993, c. 443, s. 7, which, as amended by 
Session Laws 1998-212, s. 29A.15(a), would 
have repealed Part 5 of Article 4 of Chapter 105 
effective for investments made on or after Jan- 
uary 1, 2003. See G.S. 105-163.015 for current 
sunset date. 

Editor’s Note — Session Laws 1993-443, s. 
10, as amended by Session Laws 1998-212, s. 
29A.15(b), and as amended by Session Laws 
2002-99, s. 2, provides: “Section 6 of this act is 
effective upon ratification. The remainder of 
this act becomes effective for taxable years 
beginning on or after January 1, 1994. 

“A business registered as a qualified business 
venture or a qualified grantee business before 
January 1, 1994, retains its registration until 
the renewal date for the registration of that 
business under Part 5 of Article 4 of Chapter 
105 of the General Statutes as in effect before 
January 1, 1994. The Secretary of State shall 
not grant renewal of a registration as a quali- 
fied business venture or a qualified grantee 
business unless at the time of filing the renewal 
application, the business meets the require- 
ments then in effect for a new registration. 


71; 1998-212, s. 29A.15(a); 2003-414, s. 4; 2004-124, s. 


“Notwithstanding the provisions of G.S. 105- 
163.014(a), as amended by this act, a credit 
under Part 5 of Article 4 of Chapter 105 of the 
General Statutes for an investment made be- 
fore January 1, 1994, is not forfeited solely on 
the grounds that a sibling of the taxpayer 
provides services for compensation to the busi- 
ness in which the taxpayer invested. 

“Notwithstanding the provisions of G.S. 105- 
163.014(d), as amended by this act, a credit 
under Part 5 of Article 4 of Chapter 105 of the 
General Statutes for an investment made be- 
fore January 1, 1994, is not forfeited solely on 
the grounds that a redemption of the securities 
received in the investment is made within five 
years after the investment was made. 

“The Secretary of State may require a quah- 
fied business venture or a qualified grantee 
business that is unable to renew its registration 
after January 1, 1994, to file reports the Secre- 
tary of State considers appropriate to deter- 
mine the location of the headquarters and prin- 
cipal business operations of the business until 
three years after the date of the last investment 
in the business that qualified for the tax credit 
allowed under Part 5 of Article 4 of Chapter 105 
of the General Statutes.” 
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Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as “The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2003-414, s. 4, effective for taxable years begin- 
ning on or after January 1, 2004, deleted “busi- 
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Session Laws 2004-124, s. 32C.1, effective for 
investments made on or after January 1, 2004, 
in subsection (b), substituted “seven million 
dollars ($7,000,000)” for “six million dollars 
($6,000,000) in the first sentence, and substi- 
tuted “this maximum amount” for “six million 
dollars ($6,000,000)” and “the maximum 
amount” for “a total of six million dollars 
($6,000,000)” in the last sentence. 


ness venture or qualified grantee” following 
“investment in a qualified” in the first sentence 
of subsection (d). 


§ 105-163.013. Registration. 


(a) Repealed by Session Laws 1993, c. 443, s. 4. 

(b) Qualified Business Ventures. — In order to qualify as a qualified 
business venture under this Part, a business must be registered with the 
Securities Division of the Department of the Secretary of State. To register, the 
business must file with the Secretary of State an application and any 
supporting documents the Secretary of State may require from time to time to 
determine that the business meets the requirements for registration as a 
qualified business venture. A business meets the requirements for registration 
as a qualified business venture if all of the following are true as of the date the 
business files the required application: 

(1) Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 7. 

(la) Reserved for future codification purposes. 

(1b) Either (i) it was organized after January 1 of the calendar year in 
which its application is filed or Gi) during its most recent fiscal year 
before filing the application, it had gross revenues, as determined in 
accordance with generally accepted accounting principles, of five 
million dollars ($5,000,000) or less on a consolidated basis. 

(2) Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 7. 

(3) It is organized to engage primarily in manufacturing, processing, 
warehousing, wholesaling, research and development, or a service- 
related industry. 

(4) It does not engage as a substantial part of its business in any of the 
following: 

a. Providing a professional service as defined in Chapter 55B of the 
General Statutes. 

b. Construction or contracting. 

c. Selling or leasing at retail. 

d. The purchase, sale, or development, or purchasing, selling, or 
holding for investment of commercial paper, notes, other indebt- 
edness, financial instruments, securities, or real property, or 
otherwise make investments. 

e. Providing personal grooming or cosmetics services. 

f. Offering any form of entertainment, amusement, recreation, or 
athletic or fitness activity for which an admission or a member- 
ship is charged. 

(5) It was not formed for the primary purpose of acquiring all or part of 
the stock or assets of one or more existing businesses. 

(6) It is not a real estate-related business. 

The effective date of registration for a qualified business venture whose 
application is accepted for registration is 60 days before the date its application 
is filed. No credit is allowed under this Part for an investment made before the 
effective date of the registration or after the registration is revoked. For the 
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a 
purpose of this Article, if a taxpayer’s investment is placed initially in escrow 
conditioned upon other investors’ commitment of additional funds, the date of 
the investment is the date escrowed funds are transferred to the qualified 
business venture free of the condition. 

To remain qualified as a qualified business venture, the business must renew 
its registration annually as prescribed by rule by filing a financial statement 
for the most recent fiscal year showing gross revenues, as determined in 
accordance with generally accepted accounting principles, of five million 
dollars ($5,000,000) or less on a consolidated basis and an application for 
renewal in which the business certifies the facts required in the original 
application. 

Failure of a qualified business venture to renew its registration by the 
applicable deadline shall result in revocation of its registration effective as of 
the next day after the renewal deadline, but shall not result in forfeiture of tax 
credits previously allowed to taxpayers who invested in the business except as 
provided in G.S. 105-163.014. The Secretary of State shall send the qualified 
business venture notice of revocation within 60 days after the renewal 
deadline. A qualified business venture may apply to have its registration 
reinstated by the Secretary of State by filing an application for reinstatement, 
accompanied by the reinstatement application fee and a late filing penalty of 
one thousand dollars ($1,000), within 30 days after receipt of the revocation 
notice from the Secretary of State. A business that seeks approval of a new 
application for registration after its registration has been revoked must also 
pay a penalty of one thousand dollars ($1,000). A registration that has been 
reinstated is treated as if it had not been revoked. 

If the gross revenues of a qualified business venture exceed five million 
dollars ($5,000,000) in a fiscal year, the business must notify the Secretary of 
State in writing of this fact by filing a financial statement showing the 
revenues of the business for that year. 

(b1) Qualified Licensee Businesses. — In order to qualify as a qualified 
licensee business under this Part, a business must be registered with the 
Securities Division of the Department of the Secretary of State. To register, the 
business must file with the Secretary of State an application and any 
supporting documents the Secretary of State may require from time to time to 
determine that the business meets the requirements for registration as a 
qualified licensee business. The requirements for registration as a qualified 
licensee business are set out in G.S. 105-163.010. 

The effective date of registration for a qualified licensee business whose 
application is accepted for registration is the filing date of its application. No 
credit is allowed under this Part for an investment made before the effective 
date of the registration or after the registration is revoked. 

To remain qualified as a qualified licensee business, the business must 
renew its registration annually as prescribed by rule by filing a financial 
statement for the most recent fiscal year showing gross revenues, as deter- 
mined in accordance with generally accepted accounting principles, of one 
million dollars ($1,000,000) or less on a consolidated basis and an application 
for renewal in which the business certifies the facts required in the original 
application. 

Failure of a qualified licensee venture to renew its registration by the 
applicable deadline results in revocation of its registration effective as of the 
next day after the renewal deadline, but does not result in forfeiture of tax 
credits previously allowed to taxpayers who invested in the business except as 
provided in G.S. 105-163.014. The Secretary of State shall send the qualified 
licensee business notice of revocation within 60 days after the renewal 
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deadline. A qualified licensee business may apply to have its registration 
reinstated by the Secretary of State by filing an application for reinstatement, 
accompanied by the reinstatement application fee and a late filing penalty of 
one thousand dollars ($1,000), within 30 days after receipt of the revocation 
notice from the Secretary of State. A business that seeks approval of a new 
application for registration after its registration has been revoked must also 
pay a penalty of one thousand dollars ($1,000). A registration that has been 
reinstated is treated as if it had not been revoked. 

If the gross revenues of a qualified business venture exceed one million 
dollars ($1,000,000) in a fiscal year, the business must notify the Secretary of 
State in writing of this fact by filing a financial statement showing the 
revenues of the business for that year. 

(c) Qualified Grantee Businesses. — In order to qualify as a qualified 
grantee business under this Part, a business must be registered with the 
Securities Division of the Department of the Secretary of State. To register, the 
business must file with the Secretary of State an application and any 
supporting documents the Secretary of State may require from time to time to 
determine that the business meets the requirements for registration as a 
qualified grantee business. The requirements for registration as a qualified 
grantee business are set out in G.S. 105-163.010. 

The effective date of registration for a qualified grantee business whose 
application is accepted for registration is the filing date of its application. No 
credit is allowed under this Part for an investment made before the effective 
date of the registration or after the registration is revoked. 

To remain qualified as a qualified grantee business, the business must renew 
its registration annually as prescribed by rule by filing an application for 
renewal in which the business certifies the facts demonstrating that it 
continues to meet the applicable requirements for qualification. 

(d) Application Forms; Rules; Fees. — Applications for registration, renewal 
of registration, and reinstatement of registration under this section shall be in 
the form required by the Secretary of State. The Secretary of State may, by 
rule, require applicants to furnish supporting information in addition to the 
information required by subsections (b), (bl), and (c) of this section. The 
Secretary of State may adopt rules in accordance with Chapter 150B of the 
General Statutes that are needed to carry out the Secretary’s responsibilities 
under this Part. The Secretary of State shall prepare blank forms for the 
applications and shall distribute them throughout the State and furnish them 
on request. Each application shall be signed by the owners of the business or, 
in the case of a corporation, by its president, vice-president, treasurer, or 
secretary. There shall be annexed to the application the affirmation of the 
person making the application in the following form: “Under penalties pre- 
scribed by law, I certify and affirm that to the best of my knowledge and belief 
this application is true and complete.” A person who submits a false application 
is guilty of a Class 1 misdemeanor. 

The fee for filing an application for registration under this section is one 
hundred dollars ($100.00). The fee for filing an application for renewal of 
registration under this section is fifty dollars ($50.00). The fee for filing an 
eae for reinstatement of registration under this section is fifty dollars 

An application for renewal of registration under this section must indicate 
whether the applicant is a minority business, as defined in G.S. 143-128, and 
include a report of the number of jobs the business created during the 
preceding year that are attributable to investments that qualify under this 
section for a tax credit and the average wages paid by each job. An application 
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ee ee 
that does not contain this information is incomplete and the applicant’s 
registration may not be renewed until the information is provided. 

(e) Revocation of Registration. — If the Securities Division of the Depart- 
ment of the Secretary of State finds that any of the information contained in an 
application of a business registered under this section is false, it shall revoke 
the registration of the business. The Secretary of State shall not revoke the 
registration of a business solely because it ceases business operations for an 


indefinite period of time, as long as the 


year as required under this section. 


business renews its registration each 


(f) Transfer of Registration. — A registration as a qualified business may not 
be sold or otherwise transferred, except that if a qualified business enters into 
a merger, conversion, consolidation, or other similar transaction with another 
business and the surviving company would otherwise meet the criteria for 
being a qualified business, the surviving company retains the registration 
without further application to the Secretary of State. In such a case, the 
qualified business must provide the Secretary of State with written notice of 


the merger, conversion, consolidation, 
address, and jurisdiction of incorpora 


company. 


or similar transaction and the name, 
tion or organization of the surviving 


(g) Report by Secretary of State. — The Secretary of State shall report to the 
Revenue Laws Study Committee by October 1 of each year all of the businesses 
that have registered with the Secretary of State as qualified business ventures, 
qualified licensee businesses, and qualified grantee businesses. The report 
shall include the name and address of each business, the location of its 
headquarters and principal place of business, a detailed description of the 


types of business in which it engages, 


whether the business is a minority 


business as defined in G.S. 143-128, the number of j obs created by the business 
during the period covered by the report, and the average wages paid by these 
jobs. (1987, c. 852, s. 1; 1991, c. 637, s. 4; 1993, c. 443, ss. 4, 9; ¢. ABBE S IZ: 
553, s. 80.1; 1994, Ex. Sess., c. 14, s. 50; 1993 (Reg. Sess., 1994), c. 745, ss. 9} 


10;'1996, 2nd Ex. Sess., c. 14, s. 


7: 1998-98, s. 69; 1998-212, ss. 29A.15(a), 


29A.16(e); 1999-369, s. 5.7; 2001-414, s. 12; 2002-99, s. 4; 2003-414, s. 5.) 


Repeal of Part. — Session Laws 2002-99, s. 
1, effective August 29, 2002, repealed Session 
Laws 1993, c. 448, s. 7, which, as amended by 
Session Laws 1998-212, s. 29A.15(a), would 
have repealed Part 5 of Article 4 of Chapter 105 
effective for investments made on or after Jan- 
uary 1, 2003. See G.S. 105-163.015 for current 
sunset date. 

Editor’s Note — Session Laws 1993-443, s. 
10, as amended by Session Laws 1998-212, s. 
99A.15(b), and as amended by Session Laws 
2002-99, s. 2, provides: “Section 6 of this act 1S 
effective upon ratification. The remainder of 
this act becomes effective for taxable years 
beginning on or after January 1, 1994. 

“A business registered as a qualified business 
venture or a qualified grantee business before 
January 1, 1994, retains its registration until 
the renewal date for the registration of that 
business under Part 5 of Article 4 of Chapter 
105 of the General Statutes as in effect before 
January 1, 1994. The Secretary of State shall 
not grant renewal of a registration as a quali- 
fied business venture or a qualified grantee 


business unless at the time of filing the renewal 
application, the business meets the require- 
ments then in effect for a new registration. 

“Notwithstanding the provisions of G.S. 105- 
163.014(a), as amended by this act, a credit 
under Part 5 of Article 4 of Chapter 105 of the 
General Statutes for an investment made be- 
fore January 1, 1994, is not forfeited solely on 
the grounds that a sibling of the taxpayer 
provides services for compensation to the busi- 
ness in which the taxpayer invested. 

“Notwithstanding the provisions of G.S. 105- 
163.014(d), as amended by this act, a credit 
under Part 5 of Article 4 of Chapter 105 of the 
General Statutes for an investment made be- 
fore January 1, 1994, is not forfeited solely on 
the grounds that a redemption of the securities 
received in the investment is made within five 
years after the investment was made. 

“The Secretary of State may require a qualhi- 
fied business venture or a qualified grantee 
business that is unable to renew its registration 
after January 1, 1994, to file reports the Secre- 
tary of State considers appropriate to deter- 
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mine the location of the headquarters and prin- 
cipal business operations of the business until 
three years after the date of the last investment 
in the business that qualified for the tax credit 
allowed under Part 5 of Article 4 of Chapter 105 
of the General Statutes.” 

Session Laws 1993, c. 443, s. 9 was codified as 
subsection (g) of this section at the direction of 
the Revisor of Statutes. 

Session Laws 2002-99, s. 8, provides in part: 
“Notwithstanding the amendments to G.S. 105- 
163.010 and G.S. 105-163.013 in Sections 3 and 
4 of this act, a business to which a grant or 
other funding was committed before January 1, 
2003, by the North Carolina Technological De- 
velopment Authority, the North Carolina Tech- 
nological Development Authority, Inc., North 
Carolina First Flight, Inc., the North Carolina 
Biotechnology Center, the Microelectronics 
Center of North Carolina, the Kenan Institute 
for Engineering, Technology and Science, or the 
Federal Small Business Innovation Research 
Program may still qualify as a qualified grantee 
business under the provisions of G.S. 105- 
163.010 and G.S. 105-163.013 as they existed 
before the enactment of this act.” 
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Effect of Amendments. — Session Laws 
2002-99, s. 4, effective January 1, 2003, rewrote 
the last sentence of the first paragraph of 
subsection (c). 

Session Laws 2003-414, s. 5, effective for 
taxable years beginning on or after January 1, 
2004, inserted subsection (b1); in subsection (c), 
substituted “G.S. 105-163.010” for “GS. 
163.010(9)” in the last sentence of the first 
paragraph, and in the last paragraph, substi- 
tuted “demonstrating that it continues to meet 
the applicable requirements for qualification” 
for “listed in this subsection”; in subsection (d), 
inserted “(b1)” following “subsections (b)” in the 
second sentence of the first paragraph, in the 
last paragraph, substituted “must” for “shall” in 
the first sentence, and deleted “shall” following 
“G.S. 148-128, and”; in subsection (e), substi- 
tuted “this section” for “G.S. 105-163.013”; in 
subsection (f), deleted “business venture or 
qualified grantee” following “a qualified” three 
times in the first sentence and once in the last 
sentence, and substituted “must” for “shall” in 
the last sentence; and in subsection (g), in- 
serted “qualified licensee businesses” following 
“as qualified business ventures” in the first 
sentence. 


§ 105-163.014. Forfeiture of credit. 


(a) Participation in Business. — A taxpayer who has received a credit under 
this Part for an investment in a qualified business forfeits the credit if, within 
three years after the investment was made, the taxpayer participates in the 
operation of the qualified business. For the purpose of this section, a taxpayer 
participates in the operation of a qualified business if the taxpayer, the 
taxpayer’s spouse, parent, sibling, or child, or an employee of any of these 
individuals or of a business controlled by any of these individuals, provides 
services of any nature to the qualified business for compensation, whether as 
an employee, a contractor, or otherwise. However, a person who provides 
services to a qualified business, whether as an officer, a member of the board 
of directors, or otherwise does not participate in its operation if the person 
receives as compensation only reasonable reimbursement of expenses incurred 
im prowidins the services, participation in a stock option or stock bonus plan, or 

oth. 

(b) False Application. — A taxpayer who has received a credit under this 
Part for an investment in a qualified business forfeits the credit if the 
registration of the qualified business is revoked because information in the 
registration application was false at the time the application was filed with the 
Secretary of State. 

(c) Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 7. 

(d) Transfer or Redemption of Investment. — A taxpayer who has received 
a credit under this Part for an investment in a qualified business forfeits the 
credit in the following cases: 

(1) Within one year after the investment was made, the taxpayer trans- 
fers any of the securities received in the investment that qualified for 
the tax credit to another person or entity, other than in a transfer 
resulting from one of the following: 

a. The death of the taxpayer. 
b. A final distribution in liquidation to the owners of a taxpayer that 
is a corporation or other entity. 
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Part 5 has a delayed repeal date. See notes. 


c. A merger, conversion, consolidation, or similar transaction requir- 


ing approval by 


the owners of the qualified business under 


applicable State law, to the extent the taxpayer does not receive 


cash or tangible property in the merger, conversion, consolida- 
tion, or other similar transaction. 

(2) Except as provided in subsection (d1) of this section, within five years 
after the investment was made, the qualified business in which the 
‘nvestment was made makes a redemption with respect to the 
securities received in the investment. 

In the event the taxpayer transfers fewer than all the securities in a manner 
that would result in a forfeiture, the amount of the credit that is forfeited is the 
product obtained by multiplying the aggregate credit attributable to the 
investment by a fraction whose numerator equals the number of securities 
transferred and whose denominator equals the number of securities received 
on account of the investment to which the credit was attributable. In addition, 
if the redemption amount is less than the amount invested by the taxpayer in 
the securities to which the redemption is attributable, the amount of the credit 
that is forfeited is further reduced by multiplying it by a fraction whose 
numerator equals the redemption amount and whose denominator equals the 
ageregate amount invested by the taxpayer in the securities involved in the 
redemption. The term “redemption amount” means all amounts paid that are 
treated as a distribution in part or full payment in exchange for securities 


under section 302(a) of the Code. 


(d1) Certain Redemptions Allowed. — Forfeiture of a credit does not occur 
under this section if a qualified business venture that engages primarily in 
motion picture film production makes a redemption with respect to securities 
received in an investment and the following conditions are met: 

(1) The redemption occurred because the qualified business venture 
completed production of a film, sold the film, and was liquidated. 
(2) Neither the qualified business venture nor a related person continues 


to engage in business with respect to the 


qualified business venture. 


film produced by the 


(e) Effect of Forfeiture. — A taxpayer who forfeits a credit under this section 
is liable for all past taxes avoided as a result of the credit plus interest at the 


rate established under G.S. 


105-241.1(i), computed from the date the taxes 


would have been due if the credit had not been allowed. The past taxes and 
interest are due 30 days after the date the credit is forfeited; a taxpayer who 


fails to pay the past taxes and interest by the due 


date is subject to the 


penalties provided in Glos sores ie eo2 sl 199) C163 jlo. 


O38 et 5 11.996, 2nd Ex. Sess., 


cade or 7 el08-95) as: 69; 1998-212, ss. 


99A.15(a), 29A.16(a), (b); 1999-369, s. 5.8; 2003-414, s. 6.) 


Repeal of Part. — Session Laws 2002-99, s. 
1, effective August 29, 2002, repealed Session 
Laws 1993, c. 443, s. 7, which, as amended by 
Saésion Laws 1998-212, s. 29A.15(a), would 
have repealed Part 5 of Article 4 of Chapter 105 
effective for investments made on or after Jan- 
uary 1, 2003. See GS. 105-163.015 for current 
sunset date. 

Editor’s Note — Session Laws 1993-448, s. 
10, as amended by Session Laws 1998-212, s. 
99A.15(b), and as amended by Session Laws 
2002-99, s. 2, provides: “Section 6 of this act is 
effective upon ratification. The remainder of 
this act becomes effective for taxable years 


beginning on or after January 1, 1994. 

“A business registered as a qualified business 
venture or a qualified grantee business before 
January 1, 1994, retains its registration until 
the renewal date for the registration of that 
business under Part 5 of Article 4 of Chapter 
105 of the General Statutes as in effect before 
January 1, 1994. The Secretary of State shall 
not grant renewal of a registration as a quali- 
fied business venture or a qualified grantee 
business unless at the time of filing the renewal 
application, the business meets the require- 
ments then in effect for a new registration. 

“Notwithstanding the provisions of G.S. 105- 
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163.014(a), as amended by this act, a credit 
under Part 5 of Article 4 of Chapter 105 of the 
General Statutes for an investment made be- 
fore January 1, 1994, is not forfeited solely on 
the grounds that a sibling of the taxpayer 
provides services for compensation to the busi- 
ness in which the taxpayer invested. 

“Notwithstanding the provisions of G.S. 105- 
163.014(d), as amended by this act, a credit 
under Part 5 of Article 4 of Chapter 105 of the 
General Statutes for an investment made be- 
fore January 1, 1994, is not forfeited solely on 
the grounds that a redemption of the securities 
received in the investment is made within five 
years after the investment was made. 

“The Secretary of State may require a quali- 
fied business venture or a qualified grantee 
business that is unable to renew its registration 
after January 1, 1994, to file reports the Secre- 
tary of State considers appropriate to deter- 
mine the location of the headquarters and prin- 
cipal business operations of the business until 
three years after the date of the last investment 
in the business that qualified for the tax credit 


§ 105-163.015. Sunset. 


CH. 105. TAXATION 


§105-163.1 


allowed under Part 5 of Article 4 of Chapter 105 
of the General Statutes.” 

Session Laws 1998-212, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
Appropriations and Capital Improvement Ap- 
propriations Act of 1998’.” 

Session Laws 1998-212, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1998-99 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
1998-99 fiscal year.” 

Session Laws 1998-212, s. 29A.3 contains a 
Savings clause. 

Session Laws 1998-212, s. 30.5 contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2003-414, s. 6, effective for taxable years begin- 
ning on or after January 1, 2004, substituted 
“qualified business” for “qualified business ven- 
ture or qualified grantee business” throughout 
the section. 


This Part is repealed effective for investments made on or after January 1, 
2008. (2002-99, s. 5; 2003-414, s. 1; 2004-124, s. 32C.2.) 


Editor’s Note. — Session Laws 2002-99, s. 
8, made this section effective August 29, 2002. 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 


Effect of Amendments. — Session Laws 
2003-414, s. 1, effective for taxable years begin- 
ning on or after January 1, 2004, substituted 
“January 1, 2007” for “January 1, 2004.” 

Session Laws 2004-124, s. 32C.2, effective for 
investments made on or after January 1, 2004, 
substituted “January 1, 2008” for “January 1, 
2007s 


ARTICLE 4A. 
Withholding; Estimated Income Tax for Individuals. 


§ 105-163.1. Definitions. 


The following definitions apply in this Article: 
(1) Compensation. — Consideration a payer pays a nonresident individ- 
ual or nonresident entity for personal services performed in this State. 
(2) Contractor. — Either of the following: 
a. A nonresident individual who performs in this State for compen- 
sation other than wages any personal services in connection with 
a performance, an entertainment, an athletic event, a speech, or 
the creation of a film, radio, or television program. 
b. A nonresident entity that provides for the performance in this 
State for compensation of any personal services in connection 
with a performance, an entertainment, an athletic event, a 
speech, or the creation of a film, radio, or television program. 
(3) Dependent. — An individual with respect to whom an income tax 
exemption is allowed under the Code. 


804 


§$105-163.1 ART. 4A. WITHHOLDING OF TAXES §105-163.1 


(4) Employee. — An individual, whether a resident or a nonresident of 
this State, who performs services in this State for wages or an 
sndividual who is a resident of this State and performs services 
outside this State for wages. The term includes an ordained or 
licensed member of the clergy who elects to be considered an employee 
under G.S. 105-163.1A, an officer of a corporation, and an elected 
public official. 

(5) Employer. — A person for whom an individual performs services for 
wages. In applying the requirements to withhold income taxes from 
wages and pay the withheld taxes, the term includes a person who: 
a. Controls the payment of wages to an individual for services 

performed for another. 

b. Pays wages on behalf of a person who is not engaged in trade or 
business in this State. 

c. Pays wages on behalf of a unit of government that is not located in 
this State. 

d. Pays wages for any other reason. 

(6) Individual. — Defined in G.S. 105-134.1. 

(7) Miscellaneous payroll period. — A payroll period other than a daily, 
weekly, biweekly, semimonthly, monthly, quarterly, semiannual, or 
annual payroll period. 

(8) Nonresident entity. — Any of the following: 

a. A foreign limited lability company, as defined in G.S. 57C-1-03, 
that has not obtained a certificate of authority from the Secretary 
of State pursuant to Article 7 of Chapter 57C of the General 
Statutes. 

b. A foreign limited partnership as defined in G.S. 59-102 or a general 
partnership formed under the laws of any jurisdiction other than 
this State, unless the partnership maintains a permanent place of 
business in this State. 

c. A foreign corporation, as defined in G.S. 55-1-40, that has not 
obtained a certificate of authority from the Secretary of State 
pursuant to Article 15 of Chapter 55 of the General Statutes. 

(9) Pass-through entity. — Defined in Gow 05-228:90: 

(10) Payer. — A person who, in the course of a trade or business, pays a 
nonresident individual or a nonresident entity compensation for 
personal services performed in this State. 

(11) Payroll period. — A period for which an employer ordinarily pays 
wages to an employee of the employer. 

(1la) Pension payer. — A payor ora plan administrator with respect to a 
pension payment under section 3405 of the Code. 

(11b) Pension payment. — A periodic payment or a nonperiodic distribu- 
tion as those terms are defined in section 3405 of the Code. 

(12) Taxable year. — Defined in section 441(b) of the Code. 

(13) Wages. — The term has the same meaning as in section 3401 of the 
Code except it does not include either of the following: 

a. The amount of severance wages paid to an employee during the 
taxable year that is exempt from State income tax for that taxable 
year under G.S. 105-134.6(b)(11). 

b. The amount an employer pays an employee as reimbursement for 
ordinary and necessary expenses incurred by the employee on 
behalf of the employer and in the furtherance of the business of 
the employer. 

(14) Withholding agent. — An employer, a pension payer, or a payer. 
(1959, c. 1259, s. 1; 1967, c. 716, s. 3: 1973, c. 476, s. 193; 1977, c. 697, 
s. 5; 1979, c. 801, s. 70; 1983, c. 713, ss. 79, 82; 1985, c. 394, s. 1; c. 656, 
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sv 771985) (RepifSess.p 1986);:¢7853;/8) LolosTAc-7 Ta ysslgn os iMinhes 
pess., 1988); c. 1015, 8. 5; 1989,-c..36,:84 53 c).728, sic140;)1989 (Res. 
pess.,, 1990). ¢. 945)6s. 25s¢.°.981,. 5651991, ic4689.192, 2555991 (Kee. 
e8S.9/1992)s 6922964 73,.1993;.c., 12) 6) Se ib4ye 15 7eI997-Geeen: 
1997-109, ss. 1, 2; 4; 1998-162, ss. 1, 2; 1999-414, ss. 1, 2; 2000-126, s. 
2; 2003-416, s. 4(b).) 


Effect of Amendments. — Session Laws “nonperiodic distribution” and inserted “those 
1999-414, ss. 1 and 2, effective January 1,2001, terms are” preceding “defined.” 
added subdivisions (lla) and (11b); and in- Session Laws 2003-416, s. 4.(b), effective Au- 
serted “a pension payer” and made a minor gust 14, 2003, substituted “G.S. 105-228.90” for 
punctuation change in subdivision (14). “G.S. 105-163.010” in subdivision (9). 

Session Laws 2000-126, s. 2, effective Janu- Legal Periodicals. — For 1997 legislative 


ary 1, 2001, in subdivision (11b) deleted “that is survey, see 20 Campbell L. Rev. 481. 
not an eligible rollover distribution” following 


CASE NOTES 


Cited in Allen v. Currie, 254 N.C. 636, 119 
SHb-2d 917961): 


§ 105-163.1A. Ordained or licensed clergyman may elect to 
be considered an employee. 


An ordained or licensed clergyman who performs services for a church of any 
religious denomination may file an election with the Secretary and the church 
he serves to be considered an employee of the church instead of self-employed. 
Until a clergyman files an election, amounts paid by a church to a clergyman 
are not subject to withholding. A church shall withhold taxes from a clergy- 
man’s wages after the clergyman files an election with it under this section. 
(1985, c. 394, s. 2; 1985 (Reg. Sess., 1986), c. 826, s. 9; 1989 (Reg. Sess., 1990), 
C. 945.°S, 60) 


§ 105-163.2. Employers must withhold taxes. 


(a) Withholding Required. — An employer shall deduct and withhold from 
the wages of each employee the State income taxes payable by the employee on 
the wages. For each payroll period, the employer shall withhold from the 
employee’s wages an amount that would approximate the employee’s income 
tax liability under Article 4 of this Chapter if the employer withheld the same 
amount from the employee’s wages for each similar payroll period in a calendar 
year. In calculating an employee’s anticipated income tax liability, the em- 
ployer shall allow for the exemptions, deductions, and credits to which the 
employee is entitled under Article 4 of this Chapter. The amount of State 
income taxes withheld by an employer is held in trust for the Secretary. 

(b) Withholding Tables. — The manner of withholding and the amount to be 
withheld shall be determined in accordance with tables and rules adopted by 
the Secretary. The withholding exemption allowed by these tables and rules 
shall, as nearly as possible, approximate the exemptions, deductions, and 
credits to which an employee would be entitled under Article 4 of this Chapter. 
The Secretary shall promulgate tables for computing amounts to be withheld 
with respect to different rates of wages for different payroll periods applicable 
to the various combinations of exemptions to which an employee may be 
entitled and taking into account the appropriate standard deduction. The 
tables may provide for the same amount to be withheld within reasonable 
salary brackets or ranges so designed as to result in the withholding during a 
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year of approximately the amount of an employee’s indicated income tax 
liability for that year. The withholding of wages pursuant to and in accordance 
with these tables shall be deemed as a matter of law to constitute compliance 
with the provisions of subsection (a) of this section, notwithstanding any other 
provisions of this Article. 

(c) Withholding if No Payroll Period. — If wages are paid with respect to a 
period that is not a payroll period, the amount to be deducted and withheld 
shall be that applicable in the case of a miscellaneous payroll period containing 
a number of days, excluding Sundays and holidays, equal to the number of 
days in the period with respect to which such wages are paid. In any case in 
which wages are paid by an employer without regard to any payroll period or 
other period, the amount to be deducted and withheld shall be that applicable 
in the case of a miscellaneous payroll period containing a number of days equal 
to the number of days, excluding Sundays and holidays, which have elapsed 
since the date of the last payment of such wages by such employer during the 
calendar year, or the date of commencement of employment with such 
employer during such year, or January 1 of such year, whichever is the later. 

(d) Estimated Withholding. — The Secretary may, by rule, authorize em- 
ployers to estimate the wages to be paid to an employee during a calendar 
quarter, calculate the amount to be withheld for each period based on the 
estimated wages, and, upon payment of wages to the employee, adjust the 
withholding so that the amount actually withheld is the amount that would be 
required to be withheld if the employee’s payroll period were quarterly. 

(e) Alternatives to Tables. — If the Secretary determines that use of the 
withholding tables would be impractical, would impose an unreasonable 
burden on an employer, or would produce substantially incorrect results, the 
Secretary may authorize or require an employer to use some other method of 
determining the amounts to be withheld under this Article. The alternative 
method authorized by the Secretary must reasonably approximate the pre- 
dicted income tax liability of the affected employees. In addition, with the 
agreement of the employer and employee, the Secretary may authorize an 
employer to use an alternative method that results in withholding of a greater 
amount than otherwise required under this section. 

The Secretary's authorization of an alternative method is discretionary and 
may be cancelled at any time without advance notice if the Secretary finds that 
the method is being abused or is not resulting in the withholding of an amount 
reasonably approximating the predicted income tax liability of the affected 
employees. The Secretary shall give an employer written notice of any 
cancellation and the findings upon which the cancellation is based. The 
cancellation becomes effective upon the employer's receipt of this notice or on 
the third day after the notice was mailed to the employer, whichever occurs 
first. If the employer requests a hearing on the cancellation within 30 days 
after the cancellation, the Secretary shall grant a hearing. After a hearing, the 
Secretary's findings are conclusive. MosoVcwIgbors 1 ria AG. Ss. 103: 
1981, c. 13; 1989, c. 728, s. 1.41; 1989 (Reg. Sess., 1990), c. 945, s. 7; 1997-109, 
Sz.) 


§ 105-163.2A. Pension payers must withhold taxes. 


(a) Definitions. — The definitions provided in section 3405 of the Code apply 
in this section. 

(b) Withholding Required. — A pension payer required to withhold federal 
taxes under section 3405 of the Code on a pension payment to a resident of this 
State must deduct and withhold from the payment the State income taxes 
payable on the payment. Liability for withholding and paying taxes under this 
section on a pension payment falls on the person who would be liable under 
section 3405 of the Code for withholding federal taxes on the payment. 
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Except as otherwise provided in this section, the provisions of this Article 
apply to a pension payer’s pension payment to a resident of this State as if it 
were an employer’s payment of wages to an employee. If a pension payer has 
more than one arrangement under which it may make pension payments to a 
resident of this State, each arrangement must be treated separately under this 
section. | 

(c) Amount. — In the case of a periodic payment, the pension payer must 
withhold the amount that would be required to be withheld under this Article 
if the payment were a payment of wages by an employer to an employee for the 
appropriate payroll period. If the recipient of periodic payments fails to file an 
exemption certificate under G.S. 105-163.5, the pension payer must compute 
the amount to be withheld as if the recipient were a married individual 
claiming three withholding exemptions. 

In the case of a nonperiodic distribution, the pension payer must withhold 
taxes equal to four percent (4%) of the nonperiodic distribution. 

(d) Election of No Withholding. — The recipient may elect not to have taxes 
withheld under this section to the extent permitted by section 3405 of the 
Code. The election must be in the form required by the Secretary. In the case 
of periodic payments, the election remains in effect until revoked by the 
recipient. In the case of a nonperiodic distribution, the election applies on a 
distribution-by-distribution basis unless it meets conditions prescribed by the 
Secretary for it to apply to subsequent nonperiodic distributions by the pension 
payer. 

A pension payer must notify each recipient of the right to elect not to have 
taxes withheld under this section. The notice must comply with the require- 
ments of section 3405 of the Code and any additional requirements prescribed 
by the Secretary. 

A recipient’s election not to have taxes withheld under this section is void if 
the recipient fails to furnish the recipient’s tax identification number to the 
pension payer, or the Secretary has notified the pension payer that the tax 
identification number furnished by the recipient is incorrect. 

(e) Exemptions. — This section does not apply to the following pension 
payments: 

(1) A pension payment that is wages under this Article. 

(2) Any portion of a pension payment that meets both of the following 
conditions: 

a. It is not a distribution or payment from an individual retirement 
plan as defined in section 7701 of the Code. 

b. The pension payer reasonably believes it is not taxable to the 
recipient under Article 4 of this Chapter. 

(3) A distribution described in section 404(k)(2) of the Code, relating to 
dividends on corporate securities. 

(4) A pension payment that consists only of securities of the recipient’s 
employer corporation plus cash not in excess of two hundred dollars 
($200.00) in lieu of securities of the employer corporation. (1999-414, 
8.0:/2000-1264s5 3) 


Editor’s Note. — Session Laws 1999-414, s. 
4, made this section effective January 1, 2001. 


§ 105-163.2B. North Carolina State Lottery Commission 
must withhold taxes. 


The North Carolina State Lottery Commission, established by Chapter 18C 
of the General Statutes, must deduct and withhold State income taxes from the 
payment of winnings that are reportable to the Internal Revenue Service 
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under section 3406 of the Code. The amount of taxes to be withheld is seven 
percent (7%) of the winnings. The Commission must file a return and pay the 
withheld taxes in the time and manner required under G.S. 105-163.6 as if the 
winnings were wages. The taxes the Commission withholds are held in trust 
for the Secretary. (2005-276, s. 31.1(bb); 2005-344, s. 10.2(a).) 


Editor’s Note. — Session Laws 2005-276, s. Session Laws 2005-344, s. 10.2(a), as added 
1.2, provides: “This act shall be known as the by Session Laws 2005-276, s. 31.1(bb), made 
‘Current Operations and Capital Improve- this section effective for taxable years begin- 
ments Appropriations Act of 2005’.” ning on or after January 1, 2005. 

Session Laws 2005-276, s. 46.5 is a severabil- 


ity clause. 


§ 105-163.3. Certain payers must withhold taxes. 


(a) Requirement. — Every payer who pays a contractor more than one 
thousand five hundred dollars ($1,500) during a calendar year shall deduct and 
withhold from compensation paid to the contractor the State income taxes 
payable by the contractor on the compensation as provided in this section. The 
amount of taxes to be withheld is four percent (4%) of the compensation paid 
to the contractor. The taxes a payer withholds are held in trust for the 
Secretary. 

(b) Exemptions. — The withholding requirement does not apply to the 
following: 

(1) Compensation that is subject to the withholding requirement of G.S. 
105-163.2. 

(2) Compensation paid to an ordained or licensed member of the clergy. 

(3) Compensation paid to an entity exempt from tax under G.S. 105- 
T30tL 

(c) Returns; Due Date. — A payer shall file a return with the Secretary on 
a form prepared by the Secretary and shall provide any information required 
by the Secretary. The return is due and the withheld taxes are payable by the 
last day of the first month after the end of each calendar quarter during which 
the payer pays compensation to a contractor. The Secretary may extend the 
time for filing the return or paying the tax as provided in G.S. 105-263. 

(d) Annual Statement; Report to Secretary. — A payer required to deduct 
and withhold from a contractor’s compensation under this section shall furnish 
to the contractor duplicate copies of a written statement showing the following: 

(1) The payer’s name, address, and taxpayer identification number. 

(2) The contractor’s name, address, and taxpayer identification number. 

(3) The total amount of compensation paid during the calendar year. 

(4) The total amount deducted and withheld under this section during the 

calendar year. 

This statement is due by January 31 following the calendar year. If the 
personal services for which the payer is paying are completed before the end of 
the calendar year and the contractor requests the statement, the statement is 
due within 45 days after the payer’s last payment of compensation to the 
contractor. The Secretary may require the payer to include additional infor- 
mation on the statement. 

Each payer shall file with the Secretary an annual report that compiles the 
information contained in each of the payer’s statements to contractors and any 
other information required by the Secretary. This report is due on the date 
prescribed by the Secretary and is in lieu of the information report required by 
G.S. 105-154. 

(e) Records. — If a payer does not withhold from payments to a nonresident 
entity because the entity is exempt from tax under G.S. 105-130.11, the payer 
shall obtain from the entity documentation proving its exemption from tax. If 
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a payer does not withhold from payments to a nonresident corporation or a 
nonresident limited liability company because the entity has obtained a 
certificate of authority from the Secretary of State, the payer shall obtain from 
the entity its corporate identification number issued by the Secretary of State. 
If a payer does not withhold from payments to an individual because the 
individual is a resident, the payer shall obtain the individual’s address and 
social security number. If a payer does not withhold from a partnership 
because the partnership has a permanent place of business in this State, the 
payer shall obtain the partnership’s address and taxpayer identification 
number. The payer shall retain this information with its records. 

(f) Payer May Repay Amounts Withheld Improperly. — A payer may refund 
to a person any amount the payer withheld improperly from the person under 
this section, if the refund is made before the end of the calendar year and 
before the payer furnishes the person the annual statement required by 
subsection (d) of this section. An amount is withheld improperly if it is 
withheld from a payment to a person who is not a contractor, if it is withheld 
from a payment that is not compensation, or if it is in excess of the amount 
required to be withheld under this section. A payer who makes a refund under 
this section must: 

(1) Not report the amount refunded on the annual statement required by 
subsection (d); and 

(2) Either not pay to the Secretary the amount refunded or, if the amount 
refunded has already been paid to the Secretary, reduce by the 
amount refunded the next payments to the Secretary of taxes with- 
held from the person. (1959, c. 1259, s. 1; 1973, c. 476, s. 193; 1989, c. 
728, s. 1.42; 1989 (Reg. Sess., 1990), c. 945, s. 8; 1997-109, s. 2; 
1998-98, ss. 11-13; 1998-162, s. 3.) 


§ 105-163.4. Withholding does not create nexus. 


A nonresident withholding agent’s act in compliance with this Article does 
not in itself constitute evidence that the nonresident is doing business in this 
State. (1959, c. 1259, s. 1; 1989 (Reg. Sess., 1990), c. 945, s. 9; 1997-109, s. 2.) 


§ 105-163.5. Employee exemptions allowable; certificates. 


(a) An employee receiving wages is entitled to the exemptions for which the 
employee qualifies under Article 4 of this Chapter. 

(b) Every employee shall, at the time of commencing employment, furnish 
his or her employer with a signed withholding exemption certificate informing 
the employer of the exemptions the employee claims, which in no event shall 
exceed the amount of exemptions to which the employee is entitled under the 
Code. If the employee fails to file the exemption certificate the employer, in 
computing amounts to be withheld from the employee’s wages, shall allow the 
employee the exemption accorded a single person with no dependents. 

(c) Withholding exemption certificates shall take effect as of the beginning 
of the first payroll period that ends on or after the date on which the certificate 
is furnished, or if payment of wages is made without regard to a payroll period, 
then the certificate shall take effect as of the beginning of the miscellaneous 
payroll period for which the first payment of wages is made on or after the date 
on which the certificate is furnished. 

(d) If, on any day during the calendar year, the amount of withholding 
exemptions to which the employee is entitled is less than the amount of 
withholding exemptions claimed by the employee on the withholding exemp- 
tion certificate then in effect with respect to the employee, the employee shall, 
within 10 days thereafter, furnish the employer with a new withholding 
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exemption certificate stating the amount of withholding exemptions which the 
employee then claims, which shall in no event exceed the amount to which the 
employee is entitled on that day. If, on any day during the calendar year, the 
amount of withholding exemptions to which the employee is entitled is greater 
than the amount of withholding exemptions claimed, the employee may 
furnish the employer with a new withholding exemption certificate stating the 
amount of withholding exemptions which the employee then claims, which 
shall in no event exceed the amount to which the employee is entitled on that 


ay. 

(e) Withholding exemption certificates must be in the form and contain the 
information required by the Secretary. As far as practicable, the Secretary 
shall cause the form of the certificates to be substantially similar to federal 
exemption certificates. 

(f) In addition to any criminal penalty provided by law, if an individual 
furnishes his or her employer an exemption certificate that contains informa- 
tion which has no reasonable basis and that results in a lesser amount of tax 
being withheld under this Article than would have been withheld if the 
individual had furnished reasonable information, the individual is subject to a 
penalty of fifty percent (50%) of the amount not properly withheld. (1959, c. 
1259, s. 1; 1973, c. 476, s. 193; 1981 (Reg. Sess., £982) sc l27i1s 1989 cS, 8: 
1.43; 1997-109, s. 2.) 


§ 105-163.6. When employer must file returns and pay 
withheld taxes. 


(a) General. — A return is due quarterly or monthly as specified in this 
section. A return shall be filed with the Secretary on a form prepared by the 
Secretary, shall report any payments of withheld taxes made during the period 
covered by the return, and shall contain any other information required by the 
Secretary. 

Withheld taxes are payable quarterly, monthly, or semiweekly, as specified in 
this section. If the Secretary finds that collection of the amount of taxes this 
Article requires an employer to withhold is in jeopardy, the Secretary may 
require the employer to file a return or pay withheld taxes at a time other than 
that specified in this section. 

(b) Quarterly. — An employer who withholds an average of less than two 
hundred fifty dollars ($250.00) of State income taxes from wages each month 
must file a return and pay the withheld taxes on a quarterly basis. A quarterly 
return covers a calendar quarter and is due by the last day of the month 
following the end of the quarter. 

(c) Monthly. — An employer who withholds an average of at least two 
hundred fifty dollars ($250.00) but less than two thousand dollars ($2,000) 
from wages each month must file a return and pay the withheld taxes on a 
monthly basis. A return for the months of January through November is due by 
the 15th day of the month following the end of the month covered by the return. 
A return for the month of December is due the following January 31. 

(d) Semiweekly. — An employer who withholds an average of at least two 
thousand dollars ($2,000) of State income taxes from wages each month shall 
file a return by the date set under the Code for filing a return for federal 
employment taxes attributable to the same wages and shall pay the withheld 
State taxes by the date set under the Code for depositing or paying federal 
employment taxes attributable to the same wages. The date set by the Code for 
depositing or paying federal employment taxes shall be determined without 
regard to § 6302(g) of the Code. 

‘An extension of time granted to file a return for federal employment taxes 
attributable to wages is an automatic extension of time for filing a return for 
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State income taxes withheld from the same wages, and an extension of time 
granted to pay federal employment taxes attributable to wages is an automatic 
extension of time for paying State income taxes withheld from the same wages. 
An employer who pays withheld State income taxes under this subsection is 
not subject to interest on or penalties for a shortfall in the amount due if the 
employer would not be subject to a failure-to-deposit penalty had the shortfall 
occurred in a deposit of federal employment taxes attributable to the same 
wages and the employer pays the shortfall by the date the employer would 
have to deposit a shortfall in the federal employment taxes. 

(e) Category. — The Secretary shall monitor the amount of taxes withheld 
by an employer or estimate the amount of taxes to be withheld by a new 
employer and shall direct each employer to pay withheld taxes in accordance 
with the appropriate schedule. An employer shall file a return and pay 
withheld taxes in accordance with the Secretary’s direction until notified in 
writing to file and pay under a different schedule. (1959, c. 1259, s. 1; 1973, c. 
AT6, 8. 193:'c: 1287s. 7; 1975, 2nd Sess.,.¢. 9795s: 11197 7c. 488al9Snene2Z 
s. 9: c. 813, s. 24; 1989 (Reg. Sess.,; 1990), c. 945, s+ 10;.1998;:c. 450/s16;a993 
(Reg. Sess., 1994), c. 661, s. 1; 1997-109, s. 2; 2001-427, s. 5(a), (b).) 


§ 105-163.6A. Federal corrections. 


If the amount of taxes an employer is required to withhold and pay under the 
Code is corrected or otherwise determined by the federal government, the 
employer must, within two years after being notified of the correction or final 
determination by the federal government, file a return with the Secretary 
reflecting the corrected or determined amount. The Secretary shall determine 
from all available evidence the correct amount the employer should have paid 
under this Article for the period covered by the federal determination. As used 
in this section, the term “all available evidence” means evidence of any kind 
that becomes available to the Secretary from any source, whether or not the 
evidence was considered in the federal correction or determination. 

The Secretary shall assess and collect any additional tax due from the 
employer as provided in Article 9 of this Chapter. If there has been an 
overpayment of the tax, the Secretary shall either refund the overpayment to 
the employer in accordance with G.S. 105-163.9 or credit the amount of the 
overpayment to the individual in accordance with G.S. 105-163.10. An em- 
ployer who fails to comply with this section is subject to the penalties in G.S. 
105-236 and forfeits the right to any refund due by reason of the determina- 
tion. Failure of an employer to comply with this section does not, however, 
affect an individual’s right to a credit under G.S. 105-163.10. (1993 (Reg. Sess., 
1994) @4082, Ss 45) 


§ 105-163.7. Statement to employees; information to Sec- 
retary. 


(a) Every employer required to deduct and withhold from an employee’s 
wages under G.S. 105-163.2 shall furnish to the employee in respect to the 
remuneration paid by the employer to such employee during the calendar year, 
on or before January 31 of the succeeding year, or, if the employment is 
terminated before the close of the calendar year, within 30 days after the date 
on which the last payment of remuneration is made, duplicate copies of a 
written statement showing the following: 

(1) The employer’s name, address, and taxpayer identification number. 
(2) The employee’s name and social security number. 

(3) The total amount of wages. 

(4) The total amount deducted and withheld under G.S. 105-163.2. 
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(b) The Secretary may require an employer to include information not listed 
in subsection (a) on the employer’s written statement to an employee and to file 
the statement at a time not required by subsection (a). Every employer shall 
file an annual report with the Secretary that contains the information given on 
each of the employer’s written statements to an employee and other informa- 
tion required by the Secretary. The annual report is due on the same date the 
employer’s federal information return of federal income taxes withheld from 
wages is due under the Code. The report required by this subsection is in lieu 
of the report required by G.S. 105-154. 

(c) Repealed by Session Laws 2002-72, s. 16, effective August 12, 2002. 
(1959, c. 1259, s. 1; 1973, c. 476, s. 193; 1989 (Reg. Dessau l900) ner 4ors onl 
1993 (Reg. Sess., 1994), c. 679, s. 8.3; 1997-109, s. 2; 2002-72, s. 16.) 


§ 105-163.8. Liability of withholding agents. 


(a) A withholding agent who withholds the proper amount of income taxes 
under this Article and pays the withheld amount to the Secretary 1s not hable 
to any person for the amount paid. A withholding agent who fails to withhold 
the proper amount of income taxes or pay the amount withheld to the 
Secretary is liable for the amount of tax not withheld or not paid. A withholding 
agent who fails to withhold the amount of income taxes required by this Article 
or who fails to pay withheld taxes by the due date for paying the taxes is 
subject to the penalties provided in Article 9 of this Chapter. 

(b) Repealed by Session Laws 1998-212, s. 29A.14(g), effective January 1, 
1999. (1959, c. 1259, s. 1; 1973, c. 476, s. 193; 1989 (Reg. Sess., 1990), c. 945, 
s. 12; 1997-109, s. 2; 1998-212, s. 29A.14(g).) 


§ 105-163.9. Refund of overpayment to withholding agent. 


Awithholding agent who pays the Secretary more under this Article than the 
Article requires the agent to pay may obtain a refund of the overpayment by 
filing an application for a refund with the Secretary. No refund is allowed, 
however, if the withholding agent withheld the amount of the overpayment 
from the wages or compensation of the agent’s employees or contractors. A 
withholding agent must file an application for a refund within the time period 
set in G.S. 105-266. Interest accrues on a refund as provided in G.S. 105-266. 
(1959, c. 1259, s. 1; 1973, c. 476, s. 193; 1975, c. 74, s. 1; 1981 (Reg. Sess., 1982), 
c. 1223, s. 3; 1989 (Reg. Sess., 1990), c. 945, s. 13; 1997-109, s. 2.) 


§ 105-163.10. Withheld amounts credited to taxpayer for 
calendar year. 


The amount deducted and withheld under this Article during any calendar 
year from the wages or compensation of an individual shall be allowed as a 
credit to that individual against the tax imposed by Article 4 of this Chapter for 
taxable years beginning in that calendar year. The amount deducted and 
withheld under this Article during any calendar year from the compensation of 
a nonresident entity shall be allowed as a credit to that entity against the tax 
imposed by Article 4 of this Chapter for taxable years beginning in that 
calendar year. If the nonresident entity is a pass-through entity, the entity 
shall pass through and allocate to each owner the owner’s share of the credit. 

If more than one taxable year begins in the calendar year during which the 
withholding occurred, the amount shall be allowed as a credit against the tax 
for the last taxable year so beginning. To obtain the credit allowed in this 
section, the individual or nonresident entity must file with the Secretary one 
copy of the withholding statement required by G.S. 105-163.3 or G.S. 105-163.7 
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and any other information the Secretary requires. (1959, c. 1259, s. 1; 1967, c. 
1110, s. 4; 1973, c. 476, s. 193; 1989, c. 728, s. 1.44; 1991 (Reg. Sess., 1992), c. 
930, s. 9; 1997-109, s. 2.) 


§§ 105-163.11 through 105-163.14: Repealed by Session Laws 1985, 
Gusas esa le 


§ 105-163.15. Failure by individual to pay estimated in- 
come tax; interest. 


(a) In the case of any underpayment of the estimated tax by an individual, 
the Secretary shall assess interest in an amount determined by applying the 
applicable annual rate established under G.S. 105-241.1(i) to the amount of the 
underpayment for the period of the underpayment. 

(b) For purposes of subsection (a), the amount of the underpayment shall be 
the excess of the required installment, over the amount, if any, of the 
installment paid on or before the due date for the installment. The period of the 
underpayment shall run from the due date for the installment to whichever of 
the following dates is the earlier: (i) the fifteenth day of the fourth month 
following the close of the taxable year, or (ii) with respect to any portion of the 
underpayment, the date on which such portion is paid. A payment of estimated 
tax shall be credited against unpaid required installments in the order in 
which such installments are required to be paid. 

(c) For purposes of this section there shall be four required installments for 
each taxable year with the time for payment of the installments as follows: 

(1) First installment — April 15 of taxable year; 

(2) Second installment — June 15 of taxable year; 

(3) Third installment — September 15 of taxable year; and 

(4) Fourth installment — January 15 of following taxable year. 

(d) Except as provided in subsection (e), the amount of any required 
installment shall be twenty-five percent (25%) of the required annual payment. 
The term “required annual payment” means the lesser of: 

(1) Ninety percent (90%) of the tax shown on the return for the taxable 
year, or, if no return is filed, ninety percent (90%) of the tax for that 
year; or 

(2) One hundred percent (100%) of the tax shown on the return of the 
individual for the preceding taxable year, if the preceding taxable year 
was a taxable year of 12 months and the individual filed a return for 
that year. 

(e) In the case of any required installment, if the individual establishes that 
the annualized income installment is less than the amount determined under 
subsection (d), the amount of the required installment shall be the annualized 
income installment, and any reduction in a required installment resulting 
from the application of this subsection shall be recaptured by increasing the 
amount of the next required installment determined under subsection (d) by 
the amount of the reduction and by increasing subsequent required install- 
ments to the extent that the reduction has not previously been recaptured. 

In the case of any required installment, the annualized income installment 
is the excess, if any, of (1) an amount equal to the applicable percentage of the 
tax for the taxable year computed by placing on an annualized basis the 
taxable income for months in the taxable year ending before the due date for 
the installment, over (ii) the aggregate amount of any prior required install- 
ments for the taxable year. The taxable income shall be placed on an 
annualized basis under rules prescribed by the Secretary. The applicable 
percentages for the required installments are as follows: 
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(1) First installment — twenty-two and one-half percent (22.5%); 

(2) Second installment — forty-five percent (45%); 

(3) Third installment — sixty-seven and one-half percent (67.5%); and 

(4) Fourth installment — ninety percent (90%). 

(f) No interest shall be imposed under subsection (a) if the tax shown on the 
return for the taxable year reduced by the tax withheld under this Article is 
less than the amount set in section 6654(e) of the Code or if the individual did 
not have any liability for tax under Part 2 of Article 4 for the preceding taxable 
year. 

(g) For purposes of this section, the term “tax” means the tax imposed by 
Part 2 of Article 4 minus the credits against the tax allowed by this Chapter 
other than the credit allowed by this Article. The amount of the credit allowed 
under this Article for withheld income tax for the taxable year is considered a 
payment of estimated tax, and an equal part of that amount is considered to 
have been paid on each due date of the taxable year, unless the taxpayer 
establishes the dates on which all amounts were actually withheld, in which 
case the amounts so withheld are considered payments of estimated tax on the 
dates on which the amounts were actually withheld. 

(h) If, on or before January 31 of the following taxable year, the taxpayer 
files a return for the taxable year and pays in full the amount computed on the 
return as payable, no interest shall be imposed under subsection (a) with 
respect to any underpayment of the fourth required installment for the taxable 
year. 

(i) Notwithstanding subsections (c), (d), (e), and (h) of this section, an 
individual who is a farmer or fisherman for a taxable year is subject to the 
provisions of this subsection. 

(1) One installment. — The individual is required to make only one 
installment payment of tax for that taxable year. This installment is 
due on or before January 15 of the following taxable year. The amount 
of the installment payment must be the lesser of: 

a. Sixty-six and two-thirds percent (66 73%) of the tax shown on the 
return for the taxable year, or, if no return is filed, sixty-six and 
two-thirds percent (66 23%) of the tax for that year; or 

b. One hundred percent (100%) of the tax shown on the return of the 
individual for the preceding taxable year, if the preceding taxable 
year was a taxable year of 12 months and the individual filed a 
return for that year. 

(2) Exception. — If, on or before March 1 of the following taxable year, the 
taxpayer files a return for the taxable year and pays in full the 
amount computed on the return as payable, no interest is imposed 
under subsection (a) of this section with respect to any underpayment 
of the required installment for the taxable year. 

(3) Eligibility. — An individual is a farmer or fisherman for any taxable 
year if the individual’s gross income from farming or fishing, including 
oyster farming, for the taxable year is at least sixty-six and two-thirds 
percent (66 2%) of the total gross income from all sources for the 
taxable year, or the individual’s gross income from farming or fishing, 
including oyster farming, shown on the return of the individual for the 
preceding taxable year is at least sixty-six and two-thirds percent (66 
2/%) of the total gross income from all sources shown on the return. 

(j) In applying this section to a taxable year beginning on any date other 
than January 1, there shall be substituted, for the months specified in this 
section, the months that correspond thereto. This section shall be applied to 
taxable years of less than 12 months in accordance with rules prescribed by the 
Secretary. 

(k) This section shall not apply to any estate or truer. (1999) 620209, S21 
1963, c. 785, ss. 3, 4; 1973, c. 476, s. 193; c. 2B 7 acetal Oe ae too eee ec led, 
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s. 8; 1985, c. 443, s. 2; 1989, c. 692, s. 7.1; 1991 (Reg. Sess., 1992), c. 950, s. 1; 
1997-109, s. 2; 1998-98, s. 71; 1998-212, s. 29A.14(h); 2000-126, s. 4; 2005-276, 


s. 6.37(1).) 


Editor’s Note. — Session Laws 2001-424, s. 
34.18(a) rewrote G.S. 105-134.2(a). Session 
Laws 2001-424, s. 34.18(b), provides “this sec- 
tion [s. 34.18] becomes effective for taxable 
years beginning on or after January 1, 2001, 
and expires for taxable years beginning on or 
after January 1, 2004. Notwithstanding G.S. 
105-163.15, no addition to tax may be made 
under that statute for a taxable year beginning 
on or after January 1, 2001, and before January 
1, 2002, with respect to an underpayment of 
individual income tax to the extent the under- 
payment was created or increased by this sec- 
tion [s. 34.18].” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2008 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a severabil- 
ity clause. 

Session Laws 2002-126, s. 30I, provides: 
“Notwithstanding G.S. 105-163.15 and GS. 
105-163.41, no addition to tax may be made 
under those statutes for a taxable year begin- 
ning on or after January 1, 2002, and before 
January 1, 2003, with respect to an underpay- 
ment of corporate or individual income tax to 
the extent the underpayment was created or 
increased by this act.” 

Session Laws 2002-126, s. 1.2, provides: 
“This act shall be known as “The Current Op- 
erations, Capitol Improvements, and Finance 
Act of 2002’.” 


Session Laws 2002-126, s. 31.6 is a severabil- 
ity clause. 

Session Laws 2002-126, s. 31.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2002-2003 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2002-2003 fiscal year. For example, 
uncodified provisions of this act relating to the 
Medicaid program apply only to the 2002-2003 
fiscal year.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 6.37(w), provides: 
“The Office of State Budget and Management 
shall develop a methodology for computing the 
actual costs of collection of civil penalties by 
State departments and agencies. This method- 
ology shall apply to all State departments and 
agencies, effective July 1, 2006.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 6.37(1), effective July 1, 2005, in 
subsection (a), substituted “interest” for “a pen- 
alty”; in subsection (f), substituted “interest” for 
“addition to the tax”; and in subsection (h) and 
subdivision (i)(2), substituted “interest” for “ad- 
dition to tax.” 


§ 105-163.16. Overpayment refunded. 


If the amount of wages or compensation withheld at the source under this 
Article exceeds the tax imposed by Article 4 of this Chapter against which the 
withheld tax is credited under G.S. 105-163.10, the excess is considered an 
overpayment by the employee or contractor. If the amount of estimated tax 
paid under G.S. 105-163.15 exceeds the taxes imposed by Article 4 of this 
Chapter against which the estimated tax is credited under the provisions of 
this Article, the excess is considered an overpayment by the taxpayer. An 
overpayment shall be refunded as provided in Article 9 of this Chapter. (1959, 
ce, 1259,'s; 171967, '¢, 702; s.-2: 1973, c. 476, s- 193°C, 903N6. 321975, Catamemen 
1979, ¢. 801, s: 71; 1981 (Res. Sess, 1982), cl1223 sal, 1983%c-6G356 2tescoa: 
s. 1; 1985, ¢..443, 8.3; 1987 (Reg. Sess., 1988), co lUG3, 5. 2; 1989) Cc) (25a. 
1989 (Reg. Sess., 1990), c. 814, s. 28; 1991, c. 45, sy-22: 1993" cS lower: 
1997-109) "s)2-) 
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§§ 105-163.17, 105-163.18: Repealed by Session Laws 1997, c. 109, s. 2, 
effective January 1, 1998. 


§§ 105-163.19 through 105-163.21: Repealed by Session Laws 1967, 
Cri LO. Saas 


§ 105-163.22. Reciprocity. 


The Secretary may, with the approval of the Attorney General, enter into 
agreements with the taxing authorities of states having income tax withhold- 
ing statutes with such agreements to govern the amounts to be withheld from 
the wages and salaries of residents of such other state or states under the 
provisions of this Article when such other state or states grant similar 
treatment to the residents of this State. Such agreements may provide for 
recognition of the anticipated tax credits allowed under the provisions of G.S. 
105-151 in determining the amounts to be withheld. (1959, c. 1259, s. 1; 1973, 
e476; 8/193; 1997-109, s. 2.) 


§ 105-163.23. Withholding from federal employees. 


The Secretary is designated as the proper official to make request for and 
enter into agreements with the Secretary of the Treasury of the United States 
to provide for the compliance with this Article by the head of each department 
or agency of the United States in withholding of State income taxes from wages 
of federal employees and paying the same to this State. The Secretary is 
authorized, empowered, and directed to request and enter into these agree- 
ments. (1959, c. 1259, s. 1; 1973, c. 476, s. 193; 1997-109, s. 2.) 


§ 105-163.24. Construction of Article. 


This Article shall be liberally construed in pari materia with Article 4 of this 
Chapter to the end that taxes levied by Article 4 shall be collected with respect 
to wages and compensation by withholding agents’ withholding of the appro- 
priate amounts and by individuals’ payments in installments of income tax 
with respect to income not subject to withholding. (1959, c. 1259 2S ok: 
1997-109, s. 2.) 


ARTICLE 4B. 
Filing of Declarations of Estimated Income Tax and Installment 


Payments of Estimated Income Tax by Corporations. 


§§ 105-163.25 through 105-163.37: Recodified as §§ 105-163.38 
through 105-163.44. 


Editor’s Note. — This Article was rewritten 
by Session Laws 1983, c. 713, s. 86, and has 
been recodified as Article 4C of Chapter 105. 
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ARTICLE 4C. 


Filing of Declarations of Estimated Income Tax and Installment 
Payments of Estimated Income Tax by Corporations. 


§ 105-163.38. Definitions. 


The following definitions apply in this Article, unless the context requires 
otherwise: 

(1) Code. — Defined in G.S. 105-228.90. 

(la) Corporation. — Defined in section 7701 of the Code. 

(2) Estimated tax. — The amount of income tax the corporation estimates 
as the amount imposed by Article 4 for the taxable year. 

(3) Fiscal year. — An accounting period of 12 months ending on the last 
day of any month other than December. 

(4) Secretary. — The Secretary of Revenue. 

(5) Taxable year. — The calendar year or fiscal year used as a basis to 
determine net income under Article 4. If no fiscal year has been 
established, “fiscal year” means the calendar year. In the case of a 
return made for a fractional part of the year under Article 4, or under 
rules prescribed by the Secretary, “taxable year” means the period for 
which the return is made. (1959, c. 1259, s. 1A; 1973, c. 476, s. 193; 
1983, c. 713, s. 86; 1989 (Reg. Sess., 1990), c. 984, s. 15; 1991 (Reg. 
Sess, M992) c. 0220S 10 pode .Culous 10) 


Editor’s Note. — This Article is Article 4B, cal citations to the sections in the former Article 
as rewritten by Session Laws 1983, c. 713, s.86, have been added to corresponding sections in 
and recodified. Where appropriate, the histori- the Article as rewritten and recodified. 


§ 105-163.39. Declarations of estimated income tax re- 
quired. 


(a) Declaration Required. — Every corporation subject to taxation under 
Article 4 shall submit a declaration of estimated tax to the Secretary. This 
declaration is due at the time established in G.S. 105-163.40, and payment of 
the estimated tax is due at the time and in the manner prescribed in that 
section. 

(b) Content. — In the declaration of estimated tax, the corporation shall 
state its estimated total net income from all sources for the taxable year, the 
proportion of its total net income allocable to this State, its estimated tax, and 
any other information required by the Secretary. 

(c) Amendments to Declaration. — Under rules prescribed by the Secretary, 
a corporation may amend a declaration of estimated tax. (1959, c. 1259, s. 1A; 
1975, C,. 4060S) 193 bo S3 tc ails, So6y) 


§ 105-163.40. Time for submitting declaration; time and 
method for paying estimated tax; form of pay- 
ment. 


(a) Due Dates of Declarations. — Declarations of estimated tax are due at 
the same time as the corporation’s first installment payment. Installment 
payments are due as follows: 

(1) If, before the 1st day of the 4th month of the taxable year, the 
corporation’s estimated tax equals or exceeds five hundred dollars 
($500.00), the corporation shall pay the estimated tax in four equal 
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installments on or before the 15th day of the 4th, 6th, 9th and 12th 
months of the taxable year. 

(2) If, after the last day of the 3rd month and before the 1st day of the 6th 
month of the taxable year, the corporation’s estimated tax equals or 
exceeds five hundred dollars ($500.00), the corporation shall pay the 
estimated tax in three equal installments on or before the 15th day of 
the 6th, 9th and 12th months of the taxable year. 

(3) If, after the last day of the 5th month and before the 1st day of the 9th 
month of the taxable year, the corporation’s estimated tax equals or 
exceeds five hundred dollars ($500.00), the corporation shall pay the 
estimated tax in two equal installments on or before the 15th day of 
the 9th and 12th months. 

(4) If, after the last day of the 8th month and before the 1st day of the 12th 
month of the taxable year, the corporation’s estimated tax equals or 
exceeds five hundred dollars ($500.00), the corporation shall pay the 
estimated tax on or before the 15th day of the 12th month of the 
taxable year. 

(b) Payment of Estimated Tax When Declaration Amended. — When a 
corporation submits an amended declaration after making one or more 
installment payments on its estimated tax, the amount of each remaining 
installment shall be the amount that would have been payable if the estimate 
in the amended declaration was the original estimate, increased or decreased 
as appropriate by the amount computed by dividing: 

(1) The absolute value of the difference between: 

a. The amount paid and 
b. The amount that would have been paid if the estimate in the 
amended declaration was the original estimate by 

(2) The number of remaining installments. 

(c) Short Taxable Year. — Payment of estimated tax for taxable years of less 
than 12 months shall be made in accordance with rules promulgated by the 
Secretary. 

(d) Form of Payment. — A corporation that is required under the Code to 
pay its federal-estimated corporate income tax by electronic funds transfer 
must pay its State-estimated tax by electronic funds transier, (1959, c. 1259, s. 
1A; 1973, c. 476, s. 193; 1983, c. 713, s. 86; 1989 (Reg. Sess., 1990), c. 984, s. 16; 
1999-389, s. 7.) 


§ 105-163.41. Underpayment. 


(a) Except as provided in subsection (d), if the amount of estimated tax paid 
by a corporation during the taxable year is less than the amount of tax imposed 
upon the corporation under Article 4 of this Chapter for the taxable year, the 
corporation must be assessed interest in an amount determined by multiplying 
the amount of the underpayment as determined under subsection (b), for the 
period of the underpayment as determined under subsection (c), by the 
percentage established as the rate of interest on assessments under G.S. 
105-241.1() that is in effect for the period of the underpayment. For the 
purpose of this section, the amount of tax imposed under Article 4 of this 
Chapter is the net amount after subtracting the credits against the tax allowed 
by this Chapter other than the credit allowed by this Article. 

(b) The amount of the underpayment shall be the difference between: 

(1) The amount of the installment the corporation would have been 
required to pay if the corporation's estimated tax equalled ninety 
percent (90%) of the tax imposed under Article 4 for the taxable year, 
assuming the same schedule of installments, or ninety percent (90%) 
of the tax imposed for the taxable year if the corporation made no 
installment payments; and 
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(2) The amount, if any, of the corresponding installment timely paid by 
the corporation. 

(c) The period of the underpayment shall run from the date the installment 
was required to be paid to the earlier of: 

(1) The 15th day of the 3rd month following the close of the taxable year, 
or | 

(2) With respect to any portion of the underpayment, the date on which 
the portion is paid. An installment payment of estimated tax shall be 
considered a payment of any previous underpayment only to the 
extent the payment exceeds the amount of the installment deter- 
mined under subdivision (1) of subsection (b) for that installment 
date. 

(d) Except as provided in subdivision (5) of this subsection, the interest for 
underpayment imposed by this section shall not be imposed if the total amount 
of all payments of estimated tax made on or before the last date prescribed for 
the payment of the installments equals or exceeds the amount that would have 
been required to be paid on or before that date if the estimated tax was equal 
to the least of: 

(1) The tax shown on the return of the corporation for the preceding 
taxable year, if the corporation filed a return for the preceding taxable 
year and the preceding year was a taxable year of 12 months; 

(2) An amount equal to the tax computed at the rates applicable to the 
taxable year but otherwise on the basis of the facts shown on the 
return of the corporation for, and the law applicable to, the preceding 
taxable year; or 

(3) An amount equal to ninety percent (90%) of the tax for the taxable 
year computed by placing on an annualized basis the taxable income: 
a. For the first three months of the taxable year, in the case of the 

installment required to be paid in the 4th month; 

b. For the first three months or for the first five months of the taxable 
year, in the case of the installment required to be paid in the 6th 
month; 

c. For the first six months or for the first eight months of the taxable 
year, in the case of the installment required to be paid in the 9th 
month; and 

d. For the first nine months or for the first 11 months of the taxable 
year, in the case of the installment required to be paid in the 12th 
month of the taxable year. 

(4) For purposes of this subdivision, the taxable income shall be placed on 
an annualized basis by multiplying by 12 the taxable income referred 
to in the preceding sentence, and dividing the resulting amount by the 
number of months in the taxable year (3, 5, 6, 8, 9, or 11 as the case 
may be) referred to in that sentence. 

(5) In the case of a large corporation, as defined in section 6655 of the 
Code, subdivisions (1) and (2) of this subsection shall not apply. (1959, 
c. 1259, s. 1A; 1973, ¢.476,.s. 193; 1977, c.1114, Ss. 9: h9SSiec eee 
86; 1987 (Reg. Sess., 1988), c. 994, ss. 2, 3; 2001-414, s. 13; 2005-276, 
S..0.39(10 )) 


Editor’s Note. — Session Laws 2001-327, s. 
1(f), provides in part: “Notwithstanding G.S. 
105-163.41, no addition to tax may be made 
under that statute for a taxable year beginning 
on or after January 1, 2001, and before January 
1, 2002, with respect to an underpayment of 
corporation income tax by a payer of royalties 
who adds the payments to State net income 


pursuant to G.S.105-130.7A(c), to the extent 
the underpayment was created or increased by 
this section [s. 1 of Session Laws 2001-327].” 
Session Laws 2001-327, s. 3(c) provides: 
“This section is effective for taxable years be- 
ginning on or after January 1, 2001. Notwith- 
standing G.S. 105-163.41, no addition to tax 
may be made under that statute for a taxable 
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year beginning on or after January 1, 2001, and 
before January 1, 2002, with respect to an 
underpayment of corporation income tax to the 
extent the underpayment was created or in- 
creased by this section.” 

Session Laws 2001-427, s. 10(b), provides 
that notwithstanding G.S. 105-163.41, no addi- 
tion to tax may be made thereunder for a 
taxable year beginning on or after January 1, 
2001, and before January 1, 2002, with respect 
to an underpayment of corporation income tax 
to the extent the underpayment was created or 
increased by s. 10 of Session Laws 2001-427, 
which amended subdivisions (b)(3a) and (b)(3b) 
of G.S. 105-130.5. 

Session Laws 2002-126, s. 30I, provides: 
“Notwithstanding G.S. 105-163.15 and G.S. 
105-163.41, no addition to tax may be made 
under those statutes for a taxable year begin- 
ning on or after January 1, 2002, and before 
January 1, 2003, with respect to an underpay- 
ment of corporate or individual income tax to 
the extent the underpayment was created or 
increased by this act.” 

Session Laws 2002-126, s. 1.2, provides: 
“This act shall be known as “The Current Op- 
erations, Capitol Improvements, and Finance 
Act of 2002’.” 

Session Laws 2002-126, s. 31.6 is a severabil- 
ity clause. 

Session Laws 2002-126, s. 31.3, provides: 
‘Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2002-2003 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2002-2003 fiscal year. For example, 
uncodified provisions of this act relating to the 
Medicaid program apply only to the 2002-2003 
fiscal year.” 

Session Laws 2002-136, s. 6(a)-(c), provides: 
“(a) Ifa taxpayer meets the condition set out in 
subsection (c) of this section [Session Laws 
2002-136, s. 6(c)], then, notwithstanding G.S. 
105-163.41, no addition to tax may be made 
under that statute for a taxable year beginning 
on or after January 1, 2002, and before January 
1, 2003, with respect to an underpayment of 
corporate income tax to the extent the under- 
payment was created or increased by Section 3 
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of S.L. 2001-327. This subsection does not apply 
to any underpayment of an installment of esti- 
mated tax that is due more than 15 days after 
the date this act becomes law. 

“(b) If a taxpayer meets the condition set out 
in subsection (c) of this section [Session Laws 
2002-136, s. 6(c)], then, notwithstanding G.S. 
105-236(4), the penalty under that statute for a 
taxable year beginning on or after January 1, 
2001, and before January 1, 2002, is waived 
with respect to failure to pay an amount of 
corporate income tax due to the extent the 
amount of tax due was created by Section 3 of 
S.L. 2001-327. This subsection does not apply 
to any amount of corporate income tax that was 
due more than 15 days after the date this act 
becomes law. 

“(c) In order to qualify for the benefit of this 
section [Session Laws 2002-136, s. 6], a tax- 
payer must pay within 15 days after the date 
this act becomes law all tax due by that date 
that was created or increased by Section 3 of 
S.L. 2001-327.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 6.37(w), provides: 
“The Office of State Budget and Management 
shall develop a methodology for computing the 
actual costs of collection of civil penalties by 
State departments and agencies. This method- 
ology shall apply to all State departments and 
agencies, effective July 1, 2006.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 6.37(m), effective July 1, 2005, 
deleted “Penalty for” from the section heading; 
in subsection (a), substituted “interest” for “an 
additional tax as a penalty”; and in subsection 
(d), in the introductory paragraph, substituted 
“interest” for “penalty” and added “imposed by 
this section.” 


§ 105-163.42: Repealed by Session Laws 1985 (Regular Session, 1986), c. 


820. 


§ 105-163.43. Overpayment refunded. 


If the amount of estimated tax paid under this Article exceeds the taxes 
against which the estimated tax is credited pursuant to this Article, the excess 


is considered an overpayment by 


the taxpayer and shall be refunded as 


provided in Article 9 of this Chapter. (1959s) 1259 cs. As LOG 7c ULLO ye): 
1973, c. 476, s. 193; 1983, c. 713, s. 86; 1993, c. 315, s. 1.) 
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§ 105-163.44: Repealed by Session Laws 2000-140, s. 66, effective July 21, 


2000. 


ARTICLE 5. 
Sales and Use Tax. 


§ 105-164: Repealed by Session Laws 1957, c. 1340, s. 5. 


Part 1. Title, Purpose and Definitions. 


§ 105-164.1. Short title. 


This Article shall be known as the “North Carolina Sales and Use Tax Act.” 


(1957, c. 1340, s. 5; 1998-98, s. 47.) 


Editor’s Note. — Session Laws 1998-98, s. 
47, effective August 14, 1998, redesignated Di- 
vision I as Part 1. 

Session Laws 2001-424, s. 32.15, provides: 
“For the 2001-2002 and 2002-2008 fiscal years, 
the Secretary of Revenue shall transfer at the 
end of each quarter from the State sales and 
use tax net collections received by the Depart- 
ment of Revenue under Article 5 of Chapter 105 
of the General Statutes to the State Treasurer 
for the Wildlife Resources Fund to fund the cost 
of any legislative salary increase for employees 
of the Wildlife Resources Commission.” 

Session Laws 2001-424, s. 1.2, provides: 


“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a severabil- 
ity clause. 

Legal Periodicals. — For case law survey 
on sales tax, see 41 N.C.L. Rev. 508 (1963). 


CASE NOTES 


Constitutionality. — The sales tax cannot 
constitutionally be imposed upon interstate 
sales since it would then be a tax upon the 
privilege of doing interstate business, and 
would constitute a burden upon interstate com- 
merce in violation of the commerce clause of the 
United States Constitution. In re Assessment of 
Additional N.C. & Orange County Use Taxes, 
B12. N.C, 2iles22e5, Ei 2d toons) appeal 
dismissed, 472 U.S. 1001, 105 S. Ct. 2693, 86 L. 
Eid.,2d 710 (1985). 

The North Carolina Sales and Use Tax Act 
does not violate the equal protection clause of 
U.S. Const., Amend. XIV, and the principle of 
equitable taxation found in N.C. Const., Art. V, 
§ 2. In re Assessment of Additional N.C. & 
Orange County Use Taxes, 312 N.C. 211, 322 
S.E.2d 155 (1984), appeal dismissed, 472 U.S. 
1001, 105 S.. Ct..2693, 86 L. Ed. 2d°710 (1985): 

A state has the power to enact statutes which 
impose taxes on all businesses, including the 
press, in order to generate revenue so long as 
those statutes operate evenhandedly upon all 
similarly situated. The Sales and Use Tax Act 
imposes a uniform tax on all. Absent a discrim- 


inatory tax burden an appellant cannot be 
heard to complain that it, like all other busi- 
nesses in the State, must bear its portion of the 
State’s revenue needs. In re Assessment of 
Additional N.C. & Orange County Use Taxes, 
312 N.C. 211, 322 S.E.2d 155 (1984), appeal 
dismissed, 472 U.S. 1001, 105 S. Ct. 2693, 86 L. 
Ed. 2d 710 (1985). 

The purpose of the Sales and Use Tax 
Act is to impose a use tax, credited with any 
sales tax previously paid, upon the user of any 
tangible personal property in this State. Oscar 
Miller Contractor v. North Carolina Tax Rev. 
Bd., 61 N.C. App. 725, 301 S.E’20d°6 103 vere 
denied, 308 N.C. 677, 304 S.E.2d 756 (1983). 

The purpose of North Carolina’s sales and 
use tax is two-fold. The primary purpose is, of 
course, to generate revenue for the State. The 
sales tax is, in effect, a tax imposed upon the 
retail merchant as a privilege tax for the right 
to engage in that business. The tax is, however, 
designed to be passed on to the consumer. The 
second purpose of the sales and use tax scheme 
is to equalize the tax burden on all State 
residents. This is achieved through imposition 
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of the use tax in certain situations where the 
sales tax is not applicable. In re Assessment of 
Additional N.C. & Orange County Use Taxes, 
Bie NG. 21, 322.5. 8.2d.155 (1984), appeal 
dismissed, 472 U.S. 1001, 105 S. Ct. 2693, 86 L. 
Eid. 2d -710 (1985). 

The chief function of the Sales and Use Tax 
Act is to prevent the evasion of a sales tax by 
persons purchasing tangible personal property 
outside of North Carolina for storage, use or 
consumption within the State. In re Assess- 
ment of Additional N.C. & Orange County Use 
Taxes, 312 N.C. 211, 322 S.E.2d 155 (1984), 
appeal dismissed, 472 U.S. 1001, 105 S. Ct. 
2693, 86 L. Ed. 2d 710 (1985). 

Imposing a tax upon the retail sale of goods 
within the State without imposing a comple- 
menting tax on the in-state use of goods pur- 
chased outside the State might encourage 
North Carolina residents to shop in other states 
to avoid paying North Carolina sales tax. 
Therefore, the Sales and Use Tax Act imposes a 
use tax on items purchased outside the State 
and thus not subject to sales tax, which are 
brought into the State for storage, use or con- 
sumption in this State. In re Assessment of 
Additional N.C. & Orange County Use Taxes, 
B2a Gwe le 222 .0..2d. 155, (19384) appeal 
dismissed, 472 U.S. 1001, 105 S. Ct. 2693, 86 L. 
¥id.42d,7,10-(1985), 

Power of Legislature. — The power of the 
legislature to levy taxes of the character pro- 
vided in this Article has long been settled. Duke 
v. State, 247 N.C. 236, 100 S.E.2d 506 (1957). 

The sales tax and the use tax may often 
bring about the same result but they are 
different in conception. They are assess- 
ments upon different transactions and are bot- 
tomed on distinguishable taxable events. In re 
Assessment of Additional N.C. & Orange 
County Use Taxes, 312 N.C. 211, 322 S.E.2d 
155 (1984), appeal dismissed, 472 U.S. 1001, 
105 S. Ct. 2693, 86 L. Ed. 2d 710 (1985). 

Distinction Between Sales Tax and Use 
Tax. — A sales tax is assessed on the purchase 
price of property and is imposed at the time of 
sale; a use tax is assessed on the storage, use or 
consumption of property and takes effect only 
after such use begins. Colonial Pipeline Co. v. 
Clayton, 275 N.C. 215, 166 S.E.2d 671 (1969). 

Unlike a sales tax imposed on interstate 
sales, the use tax does not impermissibly bur- 
den interstate commerce since it is a tax im- 
posed on the enjoyment of goods after the sale 
has already spent its interstate character. It 1s 
designed to complement the sales tax and to 
reach transactions which cannot constitution- 
ally be subject to a sales tax. In re Assessment 
of Additional N.C. & Orange County Use Taxes, 
312 N.C. 211, 322 S.E.2d 155 (1984), appeal 
dismissed, 472 U.S. 1001, 105 S. Ct. 2693, 86 L. 
Ed. 2d 710 (1985). 
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The use tax removes, insofar as possible, the 
discrimination against local merchants result- 
ing from the imposition of a sales tax and 
equalizes the burden of the tax on property sold 
locally and that purchased without the State. 
In re Assessment of Additional N.C. & Orange 
County Use Taxes, 312 N.C. 211, 322 S.E.2d 
155 (1984), appeal dismissed, 472 U.S. 1001, 
105 S. Ct. 2693, 86 L. Ed. 2d 710 (1985). 

Sales Tax Is a Privilege or License Tax. 
— The legislature intended that the sales tax 
be primarily a privilege or license tax on retail- 
ers. Piedmont Canteen Serv., Inc. v. Johnson, 
2bO IN -Cal oo. 123,5..20 9o2 (1962). 

The sales tax statute levies a tax upon the 
sale of tangible personal property in this State 
by a “retail” merchant as a privilege tax for 
engaging or continuing in the business of a 
retail merchant. Piedmont Canteen Serv., Inc. 
22 Johnsonse256 IN:G19155.5, 1238. )S462d 582 
(1962). 

Imposed on All Retailers, as a Class. — 
The North Carolina law imposes the sales tax 
on all retailers, as aclass, and applies it alike in 
its exactions and exemptions to all persons 
belonging to the prescribed class. Piedmont 
Canteen Serv., Inc. v. Johnson, 256 N.C. 155, 
123 S'B 2d °582)(1962). 

Perfect equality in the collection of the 
tax by retailers from consumers is, as a prac- 
tical matter, impossible as between almost any 
two or more retailers by reason of the differ- 
ences in types of merchandise sold and selling 
methods. Piedmont Canteen Serv., Inc. v. 
Johnson, 256 N.C. 155, 123 S.E.2d 582 (1962). 

If property is used to produce some- 
thing which will add to the taxpayer’s 
profit, but the thing produced will not be sold 
subject to the sales tax, the sale of the property 
is not a sale to a manufacturer within the 
meaning of the Sales and Use Tax Act. Such a 
sale is subject to the Use Tax at the rate of 4 
percent (3 percent for the State and 1 percent 
for the county). Oscar Miller Contractor v. 
North Carolina Tax Rev. Bd., 61 N.C. App. 725, 
301 S.E.2d 511, cert. denied, 308 N.C. 677, 304 
Seed (abs 1983), 

Construction of Former Provisions of 
Article. — As to the incidence of the sales tax 
where it is imposed upon a general class, as for 
instance retail merchants, the law is construed 
more strictly against the agency imposing the 
tax, and in favor of the taxpayer. Henderson v. 
Gill, 229 N.C. 318, 49 S.E.2d 754 (1948). 

For other decisions under former laws, 
see Powell v. Maxwell, 210 N.C. 211, 186 S.E. 
326 (1936); McCanless Motor Co. v. Maxwell, 
210 N.C. 725, 188 S.E. 389 (1936); Leonard v. 
Maxwell, 216 N.C. 89, 3 S.E.2d 316, appeal 
dismissed, 308 U.S. 516, 60S. Ct. 175, 84 L. Ed. 
439 (1939). 
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The taxes herein imposed shall be in addition to all other license, privilege 
or excise taxes and the taxes levied by this Article are to provide revenue for 
the support of the public school system of this State and for other necessary 
uses and purposes of the government and State of North Carolina. (1957, c. 


1340, s. 5.) 


CASE NOTES 


The purpose of North Carolina’s sales 
and use tax is two-fold. The primary purpose 
is, of course, to generate revenue for the State. 
The sales tax is, in effect, a tax imposed upon 
the retail merchant as a privilege tax for the 
right to engage in that business. The tax is, 
however, designed to be passed on to the con- 
sumer. The second purpose of the sales and use 
tax scheme is to equalize the tax burden on all 
State residents. This is achieved through impo- 
sition of the use tax in certain situations where 
the sales tax is not applicable. In re Assessment 
of Additional N.C. & Orange County Use Taxes, 
312 N.C. 211, 322 S.E.2d 155 (1984), appeal 
dismissed, 472 U.S. 1001, 105 S. Ct. 2693, 86 L. 
Ed. 2d 710 (1985). 

The chief function of the Sales and Use Tax 
Act is to prevent the evasion of a sales tax by 
persons purchasing tangible personal property 
outside of North Carolina for storage, use or 
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consumption within the State. In re Assess- 
ment of Additional N.C. & Orange County Use 
Taxes, 312 N.C. (20); 322°S.4.2d) 155541 9ear 
appeal dismissed, 472 U.S. 1001, 105 S. Ct. 
2693, 86 L. Ed. 2d 710 (1985). 

The use tax removes, insofar as possible, the 
discrimination against local merchants result- 
ing from the imposition of a sales tax and 
equalizes the burden of the tax on property sold 
locally and that purchased without the State. 
In re Assessment of Additional N.C. & Orange 
County Use Taxes, 312 N.C. 211, 322 S.E.2d 
155 (1984), appeal dismissed, 472 U.S. 1001, 
105 S. Ct. 2693, 86 L. Ed. 2d 710 (1985). 

Cited in Piedmont Canteen Serv., Inc. v. 
Johnson, 256 N.C. 155, 123 S.E.2d 582 (1962); 
Rent-A-Car Co. v. Lynch, 298 N.C, 559, 259 
S.E.2d 564 (1979); Stam v. State, 47 N.C. App. 
209, 267 S.E.2d 335 (1980). 


The following definitions apply in this Article: 
(1) Business. — Includes any activity engaged in by any person or caused 


to be engaged in by him with the object of gain, profit, benefit or 
advantage, either direct or indirect. The term “business” shall not be 
construed in this Article to include occasional and isolated sales or 
transactions by a person who does not hold himself out as engaged in 
business. 


(la) Cable service. — The one-way transmission to subscribers of video 


programming or other programming service and any subscriber 
interaction required to select or use the service. 


(2) Candy. — A preparation of sugar, honey, or other natural or artificial 


sweeteners in combination with chocolate, fruits, nuts, or other 
ingredients or flavorings in the form of bars, drops, or pieces that do 
not require refrigeration. The term does not include any preparation 
that contains flour. 


(3) Clothing. — All human wearing apparel suitable for general use 


including coats, jackets, hats, hosiery, scarves, and shoes. 


(4) Clothing accessories or equipment. — Incidental items worn on the 


person or in conjunction with clothing including jewelry, cosmetics, 
eyewear, wallets, and watches. 


(4a) Combined general rate. — The State’s general rate of tax set in G.S. 


105-164.4(a) plus the sum of the rates of the local sales and use taxes 
authorized by Subchapter VIII of this Chapter for every county in this 
State. 
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(4b) Computer. — An electronic device that accepts information in digital 
or similar form and manipulates it for a result based on a sequence of 
instructions. 

(4c) Computer software. — A set of coded instructions designed to cause a 
computer or automatic data processing equipment to perform a task. 

(4d) Computer supply. — An item that is considered a “school computer 
supply” under the Streamlined Agreement. 

(5) Consumer. — Means and includes every person storing, using or 
otherwise consuming in this State tangible personal property pur- 
chased or received from a retailer either within or without this State. 

(5a), (5b) Reserved for future codification purposes. 

(5c) Custom computer software. — Computer software that is not 
prewritten computer software. The term includes a user manual or 
other documentation that accompanies the sale of the software. 

(5d) Delivered electronically. — Delivered to the purchaser by means 
other than tangible storage media. 

(6) Delivery charges. — Charges imposed by the retailer for preparation 
and delivery of personal property or services to a location designated 
by the consumer. 

(7) Dietary supplement. — A product that is intended to supplement the 
diet of humans and is required to be labeled as a dietary supplement 
under federal law, identifiable by the “Supplement Facts” box found on 
the label. 

(7a) Direct mail. — Printed material delivered or distributed by the 
United States Postal Service or other delivery service to a mass 
audience or to addresses on a mailing list provided by the purchaser 
or at the direction of the purchaser when the cost of the items is not 
billed directly to the recipients. The term includes tangible personal 
property supplied directly or indirectly by the purchaser to the direct 
mail seller for inclusion in the package containing the printed 
material. The term does not include multiple items of printed mate- 
rial delivered to a single address. 

(8) Direct-to-home satellite service. — Programming transmitted or 
broadcast by satellite directly to the subscribers’ premises without the 
use of ground equipment or distribution equipment, except equipment 
at the subscribers’ premises or the uplink process to the satellite. 

(8a) Drug. — A compound, substance, or preparation or a component of 
one of these that meets any of the following descriptions and is not 
food, a dietary supplement, or an alcoholic beverage: 

a. Is recognized in the United States Pharmacopoeia, Homeopathic 
Pharmacopoeia of the United States, or National Formulary. 

b. Is intended for use in the diagnosis, cure, mitigation, treatment, or 
prevention of disease. 

c. Is intended to affect the structure or function of the body. 

(8b) Durable medical equipment. — Equipment that meets all of the 
conditions of this subdivision. The term includes repair and replace- 
ment parts for the equipment. The term does not include mobility 
enhancing equipment. 

a. Can withstand repeated use. 

b. Primarily and customarily used to serve a medical purpose. 

c. Generally not useful to a person in the absence of an illness or 
injury. 

d. Not worn in or on the body. 

(8c) Durable medical supplies. — Supplies related to use with durable 
medical equipment that are eligible to be covered under the Medicare 
or Medicaid program. 
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(8d) Electronic. — Relating to technology having electrical, digital, mag- 
netic, wireless, optical, electromagnetic, or similar capabilities. 

(9) Engaged in business. — Maintaining, occupying or using permanently 
or temporarily, directly or indirectly, or through a subsidiary or agent, 
by whatever name called, any office, place of distribution, sales or 
sample room or place, warehouse or storage place, or other place of 
business, for the selling or delivering of tangible personal property for 
storage, use or consumption in this State, or permanently or tempo- 
rarily, directly or through a subsidiary, having any representative, 
agent, salesman, canvasser or solicitor operating in this State in such 
selling or delivering, and the fact that any corporate retailer, agent or 
subsidiary engaged in business in this State may not be legally 
domesticated or qualified to do business in this State is immaterial. It 
also means maintaining in this State, either permanently or tempo- 
rarily, directly or through a subsidiary, tangible personal property for 
the purpose of lease or rental. It also means making a mail order sale, 
as defined in this section, if one of the conditions listed in G.S. 
105-164.8(b) is met. It also means the direct shipment of wine to a 
purchaser in this State by a wine shipper permittee under G.S. 
18B-1001.1. 

(10) Food. — Substances that are sold for ingestion or chewing by humans 
and are consumed for their taste or nutritional value. The substances 
may be in liquid, concentrated, solid, frozen, dried, or dehydrated 
form. The term does not include an alcoholic beverage, as defined in 
G.S. 105-113.68, or a tobacco product, as defined in G.S. 105-113.4. 

(11) Food sold through a vending machine. — Food dispensed from a 
machine or another mechanical device that accepts payment. 

(12) Gross sales. — The sum total of all retail sales of tangible personal 
property as defined herein, whether for cash or credit without allow- 
ance for cash discount and without any deduction on account of the 
cost of the property sold, the cost of materials used, labor or service 
costs, interest paid or any other expenses whatsoever and without any 
deductions of any kind or character except as provided in this Article. 

(13) Hub. — Either of the following: 

a. An interstate air courier’s hub is the interstate air courier’s 
principal airport within the State for sorting and distributing 
letters and packages and from which the interstate air courier 
has, or expects to have upon completion of construction, no less 
than 150 departures a month under normal operating conditions. 

b. An interstate passenger air carrier’s hub is the airport in this State 
that meets both of the following conditions: 

1. The air carrier has allocated to the airport under G.S. 105-338 
more than sixty percent (60%) of its aircraft value appor- 
tioned to this State. 

2. The majority of the air carrier’s passengers boarding at the 
airport are connecting from other airports rather than orig- 
inating at that airport. 

(14) In this (the) State. — Within the exterior limits of the State of North 
Carolina and includes all territory within such limits owned by or 
ceded to the United States of America. 


(14c) Interstate air business. — An interstate air courier, an interstate 
freight air carrier, or an interstate passenger air carrier. 
(15) Interstate air courier. — A person whose primary business is the 


furnishing of air delivery of individually addressed letters and pack- 
ages for compensation, in interstate commerce, except by the United 
States Postal Service. 
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(15b) Interstate freight air carrier. — A person whose primary business 1s 
scheduled freight air transportation, as defined in the North Amer1- 
can Industry Classification System adopted by the United States 
Office of Management and Budget, in interstate commerce. 

(16) Interstate passenger air carrier. — A person whose primary business 
is scheduled passenger air transportation, as defined in the North 
American Industry Classification System adopted by the United 
States Office of Management and Budget, in interstate commerce. 

(17) Lease or rental. — A transfer of possession or control of tangible 
personal property for a fixed or indeterminate term for consideration. 
The term does not include any of the following: 

a. A transfer of possession or control of property under a security 
agreement or deferred payment plan that requires the transfer of 
title upon completion of the required payments. 

b. Atransfer of possession or control of property under an agreement 
that requires the transfer of title upon completion of required 
payments and payment of an option price that does not exceed the 
greater of one hundred dollars ($100.00) or one percent (1%) of 
the total required payments. 

c. The providing of tangible personal property along with an operator 
for a fixed or indeterminate period of time if the operator is 
necessary for the equipment to perform as designed. For the 
purpose of this sub-subdivision, an operator must do more than 
maintain, inspect, or set up the tangible personal property. 

(17a) Load and leave. — Delivery to the purchaser by use of a tangible 
storage media where the tangible storage media is not physically 
transferred to the purchaser. 

(18) Mail order sale. — A sale of tangible personal property, ordered by 
mail, telephone, computer link, or other similar method, to a pur- 
chaser who is in this State at the time the order is remitted, from a 
retailer who receives the order in another state and transports the 
property or causes it to be transported to a person in this State. It is 
presumed that a resident of this State who remits an order was in this 
State at the time the order was remitted. 

(19) Major recycling facility. — Defined in G.S. 105-129.25. 

(20) Manufactured home. — A structure that is designed to be used as a 
dwelling and is manufactured in accordance with the specifications 
for manufactured homes issued by the United States Department of 
Housing and Urban Development. 

a., b. Repealed by Session Laws 2003-400, s. 13, effective January l, 

2004, and applicable to sales of modular homes on and after that date. 

(21) Mobile telecommunications service. — A radio communication ser- 
vice carried on between mobile stations or receivers and land stations 
and by mobile stations communicating among themselves and in- 
cludes all of the following: 

a. Both one-way and two-way radio communication services. 

b. A mobile service that provides a regularly interacting group of 
base, mobile, portable, and associated control and relay stations 
for private one-way or two-way land mobile radio communica- 
tions by eligible users over designated areas of operation. 

c. Any service for which a federal license is required in a personal 
communications service. 

(21a) Mobility enhancing equipment. — Equipment that meets all of the 
conditions of this subdivision. The term includes repair and replace- 
ment parts for the equipment. The term does not include durable 
medical equipment. 
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a. Primarily and customarily used to provide or increase the ability of 
an individual to move from one place to another. 

b. Appropriate for use either in a home or motor vehicle. 

c. Not generally used by a person with normal mobility. 

d. Not normally provided on a motor vehicle by a motor vehicle 
manufacturer. 

(21b) Modular home. — A factory-built structure that is designed to be 
used as a dwelling, is manufactured in accordance with the specifica- 
tions for modular homes under the North Carolina State Residential 
Building Code, and bears a seal or label issued by the Department of 
Insurance pursuant to G.S. 143-139.1. 

(21c) Modular homebuilder. — A person who furnishes for consideration a 
modular home to a purchaser that will occupy the modular home. The 
purchaser can be a person that will lease or rent the unit as real 
property. 

(22) Moped. — A vehicle that has two or three wheels, no external shifting 
device, and a motor that does not exceed 50 cubic centimeters piston 
displacement and cannot propel the vehicle at a speed greater than 30 
miles per hour on a level surface. 

(23) Motor vehicle. — A vehicle that is designed primarily for use upon the 

highways and is either self-propelled or propelled by a self-propelled 
vehicle, but does not include: 

a. A moped. 

b. Special mobile equipment. 

c. Atow dolly that is exempt from motor vehicle title and registration 
requirements under G.S. 20-51(10) or (11). 

d. A farm tractor or other implement of husbandry. 

e. A manufactured home, a mobile office, or a mobile classroom. 

f. Road construction or road maintenance machinery or equipment. 

(24) Net taxable sales. — Means and includes the gross retail sales of the 
business of the retailer taxed under this Article after deducting 
exempt sales and nontaxable sales. 

(25) Nonresident retail or wholesale merchant. — A person who does not 
have a place of business in this State, is engaged in the business of 
acquiring, by purchase, consignment, or otherwise, tangible personal 
property and selling the property outside the State, and is registered 
ok sales and use tax purposes in a taxing jurisdiction outside the 

tate. 

(25a) Over-the-counter drug. — A drug that can be dispensed under 
federal law without a prescription and is required by 21 C.F.R. 
§ 210.66 to have a label containing a “Drug Facts” panel and a 
statement of its active ingredients. 

(26) Person. — The same meaning as in G.S. 105-228.90. 

(26a) Place of primary use. — The street address representative of where 
the use of a customer’s telecommunications service primarily occurs. 
The street address must be the customer’s residential street address 
or primary business street address. For mobile telecommunications 
service, the street address must be within the licensed service area of 
the service provider. If the customer who contracted with the telecom- 
munications provider for the telecommunications service is not the 
end user of the service, the end user is considered the customer for the 
purpose of determining the place of primary use. 

(27) Prepaid telephone calling service. — A right that meets all of the 
following requirements: 

a. Authorizes the exclusive purchase of telecommunications service. 
b. Must be paid for in advance. 
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c. Enables the origination of calls by means of an access number, 
authorization code, or another similar means, regardless of 
whether the access number or authorization code is manually or 
electronically dialed. 

d. Is sold in units or dollars whose number or dollar value declines 
with use and is known on a continuous basis. 

(28) Prepared food. — Food that meets at least one of the conditions of this 
subdivision. Prepared food does not include food the retailer sliced, 
repackaged, or pasteurized but did not heat, mix, or sell with eating 
utensils. 

a. It is sold in a heated state or it is heated by the retailer. 

b. It consists of two or more foods mixed or combined by the retailer 
for sale as a single item. This sub-subdivision does not include 
foods containing raw eggs, fish, meat, or poultry that require 
cooking by the consumer as recommended by the Food and Drug 
Administration to prevent food borne illnesses. 

c. It is sold with eating utensils provided by the retailer, such as 
plates, knives, forks, spoons, glasses, cups, napkins, and straws. 

(29) Prescription. — An order, formula, or recipe issued orally, in writing, 
electronically, or by another means of transmission by a physician, 
dentist, veterinarian, or another person licensed to prescribe drugs. 

(29a) Prewritten computer software. — Computer software, including 
prewritten upgrades, that is not designed and developed by the author 
or another creator to the specifications of a specific purchaser. The 
term includes software designed and developed by the author or 
another creator to the specifications of a specific purchaser when it 1s 
sold to a person other than the specific purchaser. 

(30) Production company. — A person engaged in the business of making 
original motion picture, television, or radio images for theatrical, 
commercial, advertising, or educational purposes. 

(30a) Prosthetic device. — Areplacement, corrective, or supporting device 
worn on or in the body that meets one of the conditions of this 
subdivision. The term includes repair and replacement parts for the 
device. 

a. Artificially replaces a missing portion of the body. 

b. Prevents or corrects a physical deformity or malfunction. 

c. Supports a weak or deformed portion of the body. 

(31) Protective equipment. — Items for human wear and designed as 
protection of the wearer against injury or disease or as protection 
against damage or injury of other persons or property but not suitable 
for general use including breathing masks, face shields, hard hats, 
and tool belts. 

(32) Purchase. — Acquired for a consideration whether 
a. The acquisition was effected by a transfer of title or possession, or 

both, or a license to use or consume, 

b. The transfer was absolute or conditional regardless of the means 
by which it was effected; and 

c. The consideration is a price or rental in money or by way of 
exchange or barter. 

It shall also include the procuring of a retailer to erect, install or apply 

tangible personal property for use in this State. 

(33) Purchase price. — The term has the same meaning as the term “sales 
price” when applied to an item subject to use tax. 

(34) Retail sale or sale at retail. — The sale, lease, or rental for any 
purpose other than for resale, sublease, or subrent. 

(35) Retailer. — Means and includes every person engaged in the business 
of making sales of tangible personal property at retail, either within 
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or without this State, or peddling the same or soliciting or taking 
orders for sales, whether for immediate or future delivery, for storage, 
use or consumption in this State and every manufacturer, producer or 
contractor engaged in business in this State and selling, delivering, 
erecting, installing or applying tangible personal property for use in 
this State notwithstanding that said property may be permanently 
affixed to a building or realty or other tangible personal property. 
“Retailer” also means a person who makes a mail order sale, as 
defined in this section, if one of the conditions listed in G.S. 105- 
164.8(b) is met. Provided, however, that when in the opinion of the 
Secretary it is necessary for the efficient administration of this Article 
to regard any salesmen, solicitors, representatives, consignees, ped- 
dlers, truckers or canvassers as agents of the dealers, distributors, 
consignors, supervisors, employers or persons under whom they 
operate or from whom they obtain the tangible personal property sold 
by them regardless of whether they are making sales on their own 
behalf or on behalf of such dealers, distributors, consignors, supervi- 
sors, employers or persons, the Secretary may so regard them and 
may regard the dealers, distributors, consignors, supervisors, employ- 
ers or persons as “retailers” for the purpose of this Article. 

(36) Sale or selling. — The transfer of title or possession of tangible 
personal property, conditional or otherwise, in any manner or by any 
means whatsoever, for a consideration paid or to be paid. 

The term includes the fabrication of tangible personal property for 
consumers by persons engaged in business who furnish either directly 
or indirectly the materials used in the fabrication work. The term also 
includes the furnishing or preparing for a consideration of any 
tangible personal property consumed on the premises of the person 
furnishing or preparing the property or consumed at the place at 
which the property is furnished or prepared. The term also includes a 
transaction in which the possession of the property is transferred but 
the seller retains title or security for the payment of the consideration. 

If a retailer engaged in the business of selling prepared food and 
drink for immediate or on-premises consumption also gives prepared 
food or drink to its patrons or employees free of charge, for the 
purposes of this Article the property given away is considered sold 
along with the property sold. If a retailer gives an item of inventory to 
a customer free of charge on the condition that the customer purchase 
similar or related property, the item given away is considered sold 
along with the item sold. In all other cases, property given away or 
used by any retailer or wholesale merchant is not considered sold, 
whether or not the retailer or wholesale merchant recovers its cost of 
the property from sales of other property. 

(37) Sales price. — The total amount or consideration for which personal 
property or services are sold, leased, or rented. The consideration may 
be in the form of cash, credit, property, or services. The sales price 
must be valued in money, regardless of whether it is received in 
money. 

a. The term includes all of the following: 

1. The retailer’s cost of the property sold. 

2. The cost of materials used, labor or service costs, interest, 
losses, all costs of transportation to the retailer, all taxes 
imposed on the retailer, and any other expense of the retailer. 

3. Charges by the retailer for any services necessary to complete 
the sale. 

4. Delivery charges. 
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5. Installation charges. 

6. The value of exempt personal property given to the consumer 
when taxable and exempt personal property are bundled 
together and sold by the retailer as a single product or piece 
of merchandise. 

7. Credit for trade-in. 

b. The term does not include any of the following: 

1. Discounts, including cash, term, or coupons, that are not 
reimbursed by a third party, are allowed by the retailer, and 
are taken by a consumer on a sale. 

2. Interest, financing, and carrying charges from credit extended 
on the sale, if the amount is separately stated on the invoice, 
bill of sale, or a similar document given to the consumer. 

3. Any taxes imposed directly on the consumer that are sepa- 
rately stated on the invoice, bill of sale, or similar document 
given to the consumer. 

(37a) Satellite digital audio radio service. — A radio communication 
service in which audio programming is digitally transmitted by 
satellite to an earth-based receiver, whether directly or via a repeater 
station. 

(37b) School supply. — An item that 1s commonly used by a student in the 
course of study and is considered a ‘school supply’, a ‘school art 
supply’, or ‘school instructional material’ under the Streamlined 
Agreement. 

(38) Secretary. — The Secretary of the North Carolina Department of 
Revenue. 

(39) Repealed by Session Laws 2002-16, s. 3, effective August 1, 2002, and 
applicable to taxable services reflected on bills dated after August 1, 
2002. 

(40) Soft drink. — A nonalcoholic beverage that contains natural or 
artificial sweeteners. The term does not include beverages that 
contain one or more of the following: 

a. Milk or milk products. 

b. Soy, rice, or similar milk substitutes. 

c. More than fifty percent (50%) vegetable or PHU UICe: 

(41) Special mobile equipment. — Any of the following: 

a. Avehicle that has a permanently attached crane, mill, well-boring 
apparatus, ditch-digging apparatus, air compressor, electric 
welder, feed mixer, grinder, or other similar apparatus is driven 
on the highway only to get to and from a nonhighway job and is 
not designed or used primarily for the transportation of persons 
or property. 

b. A vehicle that has permanently attached special equipment and is 
used only for parade purposes. 

c. A vehicle that is privately owned, has permanently attached 
fire-fighting equipment, and is used only for fire-fighting pur- 

oses. 

‘ol Renee that has permanently attached playground equipment 
and is used only for playground purposes. 

(42) Sport or recreational equipment. — Items designed for human use 
and worn in conjunction with an athletic or recreational activity that 
are not suitable for general use including ballet shoes, cleated athletic 
shoes, shin guards, and ski boots. 

(43) State agency. — A unit of the executive, legislative, or judicial branch 
of State government, such as a department, a commission, a board, a 
council, or The University of North Carolina. The term does not 
include a local board of education. 
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(44) Storage. — Means and includes any keeping or retention in this State 
for any purpose by the purchaser thereof, except sale in the regular 
course of business, of tangible personal property purchased from a 
retailer. 

(45) Storage and Use; Exclusion. — “Storage” and “use” do not include the 
keeping, retaining or exercising of any right or power over tangible 
personal property by the purchaser thereof for the original purpose of 
subsequently transporting it outside the State for use by said pur- 
chaser thereafter solely outside the State and which purpose is 
consummated, or for the purpose of being processed, fabricated or 
manufactured into, attached to or incorporated into, other tangible 
personal property to be transported outside the State and thereafter 
used by the purchaser thereof solely outside the State. 

(45a) Streamlined Agreement. — The Streamlined Sales and Use Tax 
Agreement adopted November 12, 2002, as amended on November 19, 
2003, November 16, 2004, and April 16, 2005. 

(46) Tangible personal property. — Personal property that may be seen, 
weighed, measured, felt, or touched or is in any other manner 
perceptible to the senses. The term includes electricity, water, gas, 
steam, and prewritten computer software. 

(47) Taxpayer. — Any person liable for taxes under this Article. 

(48) Telecommunications service. — The transmission, conveyance, or 
routing of voice, data, audio, video, or any other information or signals 
to a point, or between or among points, by or through any electronic, 
radio, satellite, optical, microwave, or other medium, regardless of the 
protocol used for the transmission, conveyance, or routing. The term 
includes mobile telecommunications service and vertical services. 
Vertical services are switch-based services offered in connection with 
a telecommunications service, such as call forwarding services, caller 
ID services, and three-way calling services. 

(49) Use. — Means and includes the exercise of any right or power or 
dominion whatsoever over tangible personal property by a purchaser 
thereof and includes, but is not limited to, any withdrawal from 
storage, distribution, installation, affixation to real or personal prop- 
erty, or exhaustion or consumption of tangible personal property by 
the owner or purchaser thereof, but does not include the sale of 
tangible personal property in the regular course of business. 

(50) Use tax. — The tax imposed by Part 2 of this Article. 

(51) Wholesale merchant. — Every person who engages in the business of 
buying or manufacturing any tangible personal property and selling 
same to registered retailers, wholesalers and nonresident retail or 
wholesale merchants for resale. It shall also include persons making 
sales of tangible personal property which are defined herein as 
wholesale sales. For the purposes of this Article any person, firm, 
corporation, estate or trust engaged in the business of manufacturing, 
producing, processing or blending any articles of commerce and 
maintaining a store or stores, warehouse or warehouses, or any other 
place or places, separate and apart from the place of manufacture or 
production, for the sale or distribution of its products (other than 
bakery products) to other manufacturers or producers, wholesale or 
retail merchants, for the purpose of resale shall be deemed a “whole- 
sale merchant.” 

(52) Wholesale sale. — A sale of tangible personal property by a wholesale 
merchant to a manufacturer, or registered jobber or dealer, or regis- 
tered wholesale or retail merchant, for the purpose of resale but does 
not include a sale to users or consumers not for resale. (1957, c. 1340, 
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(mo. 998-98ass., lila) 06, 


1999-337, s. 28(a), (b); 1999-360, s. 6(a)-(c); 1999-438, s. 4; 2000-153, s. 
4: 2000-173, s. 9; 2001-347, ss. 2.1-2.7, 2001-414, s. 14; 2001-424, s. 


34.17(b); 2001-430, ss. 1, 2; 


2002-16, ss. 1, 2, 3; 2002-170, 


14; 2003-402, s. 12; 2004-124, 
$839.2, 33.3.) 


Editor’s Note. — Session Laws 1987 (Reg. 
Sess., 1988), c. 1096, s. 6 provides: “It is the 
intent of the General Assembly that the De- 
partment of Revenue shall collect all of the 
sales and use taxes due to the State and local 
governments. Notwithstanding the provisions 
of G.S. 105-268.1, the Secretary of Revenue 
may, without seeking prior approval of the 
Governor and the Council of State, enter into 
agreements with any other state to coordinate 
and promote collection of sales and use taxes by 
retailers making mail order sales, as defined in 
fais ack.” 

Session Laws 1999-438, s. 31, provides: “This 
act does not affect the rights or liabilities of the 
State, a taxpayer, or another person arising 
under a statute amended or repealed by this act 
before the effective date of its amendment or 
repeal; nor does it affect the right to any refund 
or credit of a tax that accrued under the 
amended or repealed statute before the effec- 
tive date of its amendment or repeal.” 

Session Laws 2001-476, s. 18(c), provides: 
“This section becomes effective January 1, 
2002, and applies to sales made on or after that 
date. The Codifier is authorized to modify G.S. 
105-164.3 to change the format of the existing 
definitions to match the format of the new 
definitions enacted during 2001, but not to 
change the format of the new definitions en- 
acted in 2001 to match the format of the exist- 
ing definitions. The Codifier is authorized to 
renumber these definitions as necessary to 
maintain their alphabetical order.” The defini- 
tions have been renumbered as above at the 
direction of the Revisor of Statutes. 

Session Laws 2002-146, s. 9, provides: “It is 
the intent of the General Assembly that the 
provisions of this act not be expanded. If a court 
of competent jurisdiction holds any provision of 
this act invalid, the section containing that 
provision is repealed. The repeal of a section of 
this act under this section does not affect other 


2001-476, s. 18(a); 2001-489, s. 3(a); 
s. 6; 2003-284, s. 45.2; 2003-400, ss. 13, 
5, 32B.3; 2004-170, ss. 18, 19; 2005-276, 


provisions of this act that may be given affect 
without the invalid provision.” 

Session Laws 2003-284, s. 45.1, provides: 
“The Streamlined Sales and Use Tax Agree- 
ment is an historic multistate agreement de- 
signed to simplify and modernize sales and use 
tax collection and administration. The states 
and businesses involved in the Streamlined 
Sales Tax Project recognize that a simplified 
and uniform system saves businesses compli- 
ance and audit costs, while also saving states 
administrative costs and improving voluntary 
compliance, which should increase state collec- 
tions. To participate in the Agreement, North 
Carolina must amend or modify some of its 
sales and use tax law to conform to the simphi- 
fications and uniformity in the Agreement. This 
part [Part XLV of Session Laws 2003-284] 
makes those necessary changes.” 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Session Laws 2003-400, s. 18, is a severabil- 
ity clause. 
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Subdivisions (21a) and (21b), as enacted by 
Session Laws 2003-400, s. 14, have been redes- 
ignated as (21b) and (21c) at the direction of the 
Revisor of Statutes. 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as “The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2003-284, s. 45.2, effective July 15, 2008, re- 
wrote the section. 

Session Laws 2003-400, ss. 13 and 14, effec- 
tive January 1, 2004, and applicable to sales of 
modular homes on and after that date, rewrote 
subdivision (20); and added subdivisions (21b) 
and (21¢c). 
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Session Laws 2003-402, s. 12, effective Octo- 
ber 1, 2003, added the last sentence in subdivi- 
sion (9). 

Session Laws 2004-124, s. 32B.3, effective 
October 1, 2004, and applicable to sales made 
on or after that date, inserted subdivisions 
(14c) and (15b). 

Session Laws 2004-170, ss. 18 and 19, effec- 
tive August 2, 2004, substituted “heat, mix, or 
sell with eating utensils” for “otherwise pro- 
cess” in subdivision (28); and inserted subdivi- 
sion (37)a.7. 

Session Laws 2005-276, ss. 33.2 and 33.3, 
effective October 1, 2005, recodfied subdivisions 
(4a) and (4b) as subdivisions (4b) and (4c), 
respectively; added subdivisions (1a), (4a), (4d), 
(37a), (37b) and (45a); and in subdivision (10), 
inserted “an alcoholic beverage, as defined in 
G.S. 105-113.68, or a” and made a related 
stylistic change. 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 481. 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under former G.S. 105-89. 1. 

“Cash Discount”. — The size of a discount 
is irrelevant if it is given in consideration for 
payment within a prescribed time, in which 
case it is a “cash discount” within the meaning 
of subdivision (6). Walls & Marshall Fuel Co. v. 
North Carolina Dep’t of Revenue, 95 N.C. App. 
151, 381 S.E.2d 815 (1989). 

Where taxpayer who sold fuel oil offered an 8 
cents per gallon discount to its customers if the 
bill was paid within three days from delivery, 
the price reduction option fell within the recog- 
nized meaning of “cash discount,” because it 
was a deduction from the billed price which the 
seller allowed for payment within a certain 
time. Walls & Marshall Fuel Co. v. North Caro- 
lina Dep’t of Revenue, 95 N.C. App. 151, 381 
S.E.2d 815 (1989).. 

Bank as Automobile Dealer. — Where a 
dealer in automobiles has sold to the bank, to 
which he was indebted, his automobiles on 
hand, for the purpose of securing the debt, 
under further provisions that he was to sell and 
collect and hold the proceeds in trust for the 
purpose stated and has thereafter left the State 
and the bank has assumed to continue the sales 
and make collection therefor, the bank may not 
avoid payment of the tax upon the ground that 
it was not a dealer, etc., in contemplation of the 
statute, and thus evade the practical efficiency 
of the statute and reduce it to a nullity. Amer- 
ican Exch. Nat’l Bank v. Lacy, 188 N.C. 25, 123 
S.E. 475 (1924). 

“Storage”. — Subdivision (17) [now (44)] 


limits “storage” to the keeping or retention of 
personal property purchased from a retailer, 
thus excluding from the tax the storage of 
personal property not so acquired. The commas 
inserted by the 1973 amendment make this 
clear as to “storage” thereafter. In re Clayton- 
Marcus Co., 286 N.C. 215, 210 S.E.2d 199 
(1974). 

“Use”. — Under this section as it stood 
before the 1975 amendment to subdivision (19) 
[now (45)], it was held that a taxable “use” did 
not include a processing of material into a 
different product, which resulting product was, 
itself, to be transported outside the State and 
used outside the State exclusively, regardless of 
who the user there might be. In re Clayton- 
Marcus Co., 286 N.C. 215, 21005 _ B@ae1g9 
(1974). 

There is no limitation upon the definition of 
“use” contained in subdivision (18) [now (49)]. 
In re Clayton-Marcus Co., 286 N.C. 215, 210 
S.E.2d 199 (1974). 

Subdivision (18) [now (49)] does not stand 
alone. Subdivision (19) [now (45)] is part of the 
definition of “use.” In re Clayton-Marcus Co., 
286 N.C. 215, 210 S.E.2d 199 (1974). 

The terms “storage” and “use,” as used in 
§ 105-164.6, must be given the meaning stated 
in the definitions under subdivisions (17), (18) 
and (19) [now (44), (49), and (45), respectively] 
of this section. In re Clayton-Marcus Co., 286 
N.C. 215, 210 S.E.2d 199 (1974). 

“Nonresident retailor wholesale mer- 
chant.” — Where plaintiff, a wholesale candy 
merchant, sold its products to purchasers out- 
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side of North Carolina who resold the products 
and plaintiff shipped the products directly to 
their customers, some of whom were located in 
North Carolina, the purchasers met the defini- 
tion of ‘nonresident retail or wholesale mer- 
chants’ under G.S. 105-164.3(10) [now (25)I, 
and plaintiff was incorrectly assessed whole- 
sale taxes under (former) G.S. 105-164.5(2). 
VSA, Inc. v. Faulkner, 126 N.C. App. 421, 485 
Sd 26 (1997). 

Use of Fabric by Furniture Manufac- 
turer in Producing Swatch Books. — Un- 
der this section as it stood before the 1975 
amendment to subdivision (19) [now (45)], it 
was held that the use, in North Carolina, by a 
furniture manufacturer of fabric in the produc- 
tion of swatch books for distribution, without 
charge, to its potential customers, in or out of 
this State, was not a “use” within the definition 
of that word contained in subdivisions (18) and 
(19) [now (44) and (45)] of this section, and no 
tax thereon was imposed by G.S. 105-164.6. In 
re Clayton-Marcus Co., 286 N.C. Doge LO 
S.E.2d 199 (1974). 

Burden on Lessor to Show That Leasing 
Transactions Constituted Sale for Resale. 
— A lessor of television sets who had not 
procured resale certificates from any of its 
customers had the burden to show that its 
leasing transactions constituted a sale for re- 
sale, entitling the lessor to an exemption from 
the sales tax. Telerent Leasing Corp. v. High, 8 
N.C. App. 179, 174 §.H.2d 11 (1970). 

Leasing of Television Set to Motel or 
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Hotel Owner Not Sale for Resale. — Leas- 
ing of a television set to a motel or hotel owner 
for use in a room rented to transients is not a 
sale for resale as contemplated by the North 
Carolina Sales and Use Tax Act. Telerent Leas- 
me Corp.vs Ligh, o.N ©. pp. lig, Lia S.E.2d 
MISCO): 

Temporary Custody of Tapes for Pur- 
pose of Rebroadcast Was Not a “Sale”. — 
The word “sale” under a former statute did not 
embrace a transaction whereby a radio broad- 
casting station was given temporary custody of 
transcription tapes or records in order to re- 
broadcast the programs contained thereon. 
Watson Indus. v. Shaw, 235 N.C. 203, 69 S.E.2d 
50a C195Z): 

“Motor Vehicles”. — Auto trucks were held 
to come within the designation of “automobiles” 
as used in a former statute taxing the manu- 
facturers of automobiles. State v. Evans, 205 
N.C. 434, 171 S.E. 640 (1933), rev'd on other 
grounds, 256 U.S. 421, 415. Gt. bil, 65 ly Ed, 
102911920): 

Applied in Colonial Pipeline Co. v. Clayton, 
575 N.C. 215, 166 S.E.2d 671 (1969); Young 
Roofing Co. v. North Carolina Dep't of Revenue, 
42 N.C. App. 248, 256 S.E.2d 306 (1979). 

Cited in Rent-A-Car Co. v. Lynch, 298 N.C. 
559, 259 S.E.2d 564 (1979); In re Proposed 
Assmt. of Additional Sales & Use Tax, 46 N.C. 
App. 631, 265 S.E.2d 461 (1980); In re Assess- 
ment of Additional Sales & Use Tax Against 
Strawbridge Studios, Inc., 94 N.C. App. 300, 
380 S.E.2d 142 (1989); In re Rock-Ola Cafe, 111 
N.C. App. 683, 433 S.E.2d 236 (1993). 


Part 2. Taxes Levied. 


§ 105-164.4. Tax imposed on retailers. 


(a) (Effective for sales made be 


fore July 1, 2007) A privilege tax is 


imposed on a retailer at the following percentage rates of the retailer's net 
taxable sales or gross receipts, as appropriate. The general rate of tax is four 


and one-half percent (4 1/2%). 


(a) (Effective for sales made on or after July 1, 2007) A privilege tax 1S 
imposed on a retailer at the following percentage rates of the retailer's net 
taxable sales or gross receipts, as appropriate. The general rate of tax is four 


percent (4%). 


(1) The general rate of tax applies to the sales price of each item or article 
of tangible personal property that is sold at retail and is not subject to 
tax under another subdivision in this section. 


(la) The rate of two percent (2%) applies 


to the sales price of each 


manufactured home sold at retail, including all accessories attached 
to the manufactured home when it 1s delivered to the purchaser. The 
maximum tax is three hundred dollars ($300.00) per article. Each 
section of a manufactured home that 1s transported separately to the 
site where it is to be erected is a separate article. 

(1b) The rate of three percent (3%) applies to the sales price of each 
aircraft or boat sold at retail, including all accessories attached to the 
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item when it is delivered to the purchaser. The maximum tax is one 

thousand five hundred dollars ($1,500) per article. 

(1c), (1d) and (le) Repealed by Session Laws 2005-276, s. 33.4(b), effective 
January 1, 2006. 

(1f) The rate of two and eighty-three-hundredths percent (2.83%) applies 
to the sales price of electricity described in this subdivision and 
measured by a separate meter or another separate device: 

a. Sales of electricity to farmers to be used by them for any farm 
purposes other than preparing food, heating dwellings, and other 
household purposes. The quantity of electricity or gas purchased 
or used at any one time shall not be a determinative factor as to 
whether its sale or use is or is not subject to the rate of tax 
provided in this subdivision. 

b. Sales of electricity to manufacturing industries and manufacturing 
plants for use in connection with the operation of the industries 
and plants other than sales of electricity to be used for residential 
heating purposes. The quantity of electricity purchased or used at 
any one time shall not be a determinative factor as to whether its 
sale or use is or is not subject to the rate of tax provided in this 
subdivision. 

c. Sales of electricity to commercial laundries or to pressing and 
dry-cleaning establishments for use in machinery used in the 
direct performance of the laundering or the pressing and cleaning 
service. 

(1g) Repealed by Session Laws 2004-110, s. 6.1, effective October 1, 2004, 
and applicable to sales of electricity made on or after that date. 

(1h) (Expires for sales made on or after October 1, 2007) The rate of 
seventeen-hundredths percent (0.17%) applies to the sales price of 
electricity sold to an aluminum smelting facility for use in connection 
with the operation of that facility and measured by a separate meter 
or measuring device. 

(2) The applicable percentage rate applies to the gross receipts derived 
from the lease or rental of tangible personal property by a person who 
is engaged in the business of leasing or renting tangible personal 
property, or is a retailer and leases or rents property of the type sold 
by the retailer. The applicable percentage rate is the rate and the 
maximum tax, if any, that applies to a sale of the property that is 
leased or rented. A person who leases or rents property shall also 
collect the tax imposed by this section on the separate retail sale of the 
property. 

(3) Operators of hotels, motels, tourist homes, tourist camps, and similar 
type businesses and persons who rent private residences and cottages 
to transients are considered retailers under this Article. A tax at the 
general rate of tax is levied on the gross receipts derived by these 
retailers from the rental of any rooms, lodgings, or accommodations 
furnished to transients for a consideration. This tax does not apply to 
any private residence or cottage that is rented for less than 15 days in 
a calendar year or to any room, lodging, or accommodation supplied to 
the same person for a period of 90 or more continuous days. 

As used in this subdivision, the term “persons who rent to tran- 
sients” means (1) owners of private residences and cottages who rent 
to transients and (ii) rental agents, including “real estate brokers” as 
defined in G.S. 93A-2, who rent private residences and cottages to 
transients on behalf of the owners. If a rental agent is liable for the tax 
imposed by this subdivision, the owner is not liable. 

(4) Every person engaged in the business of operating a dry cleaning, 
pressing, or hat-blocking establishment, a laundry, or any similar 
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business, engaged in the business of renting clean linen or towels or 
wearing apparel, or any similar business, or engaged in the business 
of soliciting cleaning, pressing, hat blocking, laundering or linen 
rental business for any of these businesses, is considered a retailer 
under this Article. A tax at the general rate of tax is levied on the gross 
receipts derived by these retailers from services rendered in engaging 
in any of the occupations or businesses named in this subdivision. The 
tax imposed by this subdivision does not apply to receipts derived 
from coin, token, or card-operated washing machines, extractors, and 
dryers. The tax imposed by this subdivision does not apply to gross 
receipts derived from services performed for resale by a retailer that 
ays the tax on the total gross receipts derived from the services. 

(4a) The rate of three percent (3%) applies to the gross receipts derived 
from sales of electricity, other than sales of electricity subject to tax 
under another subdivision in this section. A person who sells electric- 
ity is considered a retailer under this Article. 

(4b) A person who sells tangible personal property at a specialty market, 
other than the person’s own household personal property, is consid- 
ered a retailer under this Article. A tax at the general rate of tax is 
levied on the sales price of each article sold by the retailer at the 
specialty market. The term “specialty market” has the same meaning 
as defined in G.S. 66-250. 

(4c) The combined general rate applies to the gross receipts derived from 
providing telecommunications service. A person who provides tele- 
communications service is considered a retailer under this Article. 
BE ee ene service is taxed in accordance with G.S. 105- 
164.4C. 

(4d) The sale or recharge of prepaid telephone calling service is taxable at 
the general rate of tax. The tax applies regardless of whether tangible 
personal property, such as a card or a telephone, is transferred. 
Prepaid telephone calling service is taxable at the point of sale instead 
of at the point of use and 1s sourced in accordance with G.S. 
105-164.4B. Prepaid telephone calling service taxed under this sub- 
division is not subject to tax as a telecommunications service. 

(5) Repealed by Session Laws 1998-212, s. 29A.1(a), effective May 1, 1999. 

(6) The combined general rate applies to the gross receipts derived from 
providing any of the following broadcast services to a subscriber in 
this State. A person engaged in the business of providing any of these 
services is considered a retailer under this Article: 

a. Direct-to-home satellite service. 
b. Cable service. 

(6a) The general rate applies to the gross receipts derived from providing 
satellite digital audio radio service. For services received by a mobile 
or portable station, the service is sourced to the subscriber’s business 
or home address. A person engaged in the business of providing 
satellite digital audio radio service is a retailer under this Article. 

(7) The combined general rate applies to the sales price of spirituous 
liquor other than mixed beverages. As used in this subdivision, the 
terms ‘spirituous liquor’ and “mixed beverage’ have the meanings 
provided in G.S. 18B-101. 

(8) The rate of two and one-half percent (2.5%) applies to the sales price 
of each modular home sold, including all accessories attached to the 
modular home when it is delivered to the purchaser. For the purposes 
of this subdivision, the retail sale is deemed to be the sale of a modular 
home to a modular homebuilder. 

(b) The tax levied in this section shall be collected from the retailer and paid 
by him at the time and in the manner as hereinafter provided. Provided, 
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however, that any person engaging or continuing in business as a retailer shall 
pay the tax required on the net taxable sales of such business at the rates 
specified when proper books are kept showing separately the gross proceeds of 
taxable and nontaxable sales of tangible personal property in such form as may 
be accurately and conveniently checked by the Secretary or his duly authorized 
agent. If such records are not kept separately the tax shall be paid as a retailer 
on the gross sales of business and the exemptions and exclusions provided by 
this Article shall not be allowed. The tax levied in this section is in addition to 
all other taxes whether levied in the form of excise, license or privilege or other 
taxes. 

(c) Certificate of Registration. — Before a person may engage in business as 
a retailer or a wholesale merchant, the person must obtain a certificate of 
registration from the Department in accordance with G.S. 105-164.29. (1957, c. 
1540, Ss. 07 19097¢c, 1259, Ss. 5; 19617e.. 626, si 21 963rc 1 OOese. oetLie LOOT ie 
10; "s. 6, c. 1116; 1969, ¢ 1075,s25> 1971, 61887, 31-1973 ve, 47 GMemoo wm 
1287, 8. 8; 1975, c. 752; 1977, c. 903; 1977, 2nd Sess,, ¢:1218°1979Ne esas 
¢, 42, ¢. 48,8. Ic. 527, 8. Ic: 801)'8..°73551981) 1c. 984) ss) 12198 i(Res seas 
1982), cc. 1207, 1273; 1983, ¢. 510; c. 713, ss. 89, 93:'c. 805, ss. 1,'2: 1983 (Reg. 
Sess., 1984), c. 1065, ss. 1, 2, 4; c. 1097, ss. 6, 13; 1985, c. 704; 1985 (Reg. Sess., 
1986), c. 925; c. 1005; 1987, c. 557; ss. 4, 5; ¢. 800, ss_-2) 3: 'c. 854; s/4 1987 (Reg. 
Sess., 1988), c. 1044, s. 4; 1989, c. 692, ss. 3.1, 3.3, 8.4(8); c. 770, s. 74.4; 1989 
(Reg. Sess., 1990), c. 813, ss. 14, 15; 1991, c. 598, s. 5; c. 689, s. 311: c. 690, s. 
1; 1993, c. 372, 8. 1; c. 484, s. 2; 1995, ¢. 17, s. 6; c. 477; s. 151996, 2nd Ex? Sess), 
c. 13, ss. 1.1, 9.1, 9.2; 1997-475, s. 1.1; 1998-22, s. 5; 1998-55, ss. 8, 14; 1998-98. 
ss. 13.2, 48(a), (b); 1998-121, ss. 3, 5; 1998-197, s. 1; 1998-212, s. 29A.1(a); 
1999-337, ss. 29, 30; 1999-360, s. 3(a), (b); 1999-438, s. 1; 2000-140, s. 67(a); 
2001-424, ss. 34.13(a), 34.17(a), 34.23(b), 34.25(a); 2001-430, ss. 3, 4, 5: 
2001-476, ss. 17(b)-(d), (f); 2001-487, ss. 67(b), 122(a)-(c); 2002-16, s. 4: 
2003-284, s. 38.1; 2003-400, s. 15; 2004-110, ss. 6.1, 6.2, 6.3; 2005-144, s. 9.1; 
2005-276, ss. 33.1, 33.4(a), 33.4(b).) 


October 16, 2001, and applicable to sales made 
on or after that date, substituted “four and 


Introductory Language of Subsection 
(a) Set Out Twice. — The first version of the 


introductory language of subsection (a) set out 
above is effective for sales made before July 1, 
2007. The second version of the introductory 
language of subsection (a) set out above is 
effective for sales made on or after July 1, 2007. 

Editor’s Note. — Session Laws 1998-121, s. 
2, effective August 27, 1998, and applicable to 
taxes payable on or after July 1, 1998, repealed 
“Part 2 of Division II of Article 5 of Chapter 
105.” This act probably intended to repeal G.S. 
105-164.5, which was the only section in Part 2 
of Division II of Article 5. Effective August 14, 
1998, Session Laws 1998-98, ss. 48(a) and (b) to 
04, merged G.S. 105-164.4 to 105-164.12B into 
Division II, redesignated the Divisions of Arti- 
cle 5 as Part 1 to 8 with former Division II as 
Part 2 (G.S. 105-164.4 to 105-164.12B). Subse- 
quently 1998-217, s. 59, effective October 31, 
1998, rewrote 1998-121, s. 2 to refer only to 
G.S. 105-164.5. 

Session Laws 2001-424, ss. 34.17(a) and 
34.23(b) both added a subdivision (a)(6) to this 
section. The subdivision added by s. 34.23(b) 
has been renumbered (a)(7) at the direction of 
the Revisor of Statutes. 

Session Laws 2001-424, s. 34.13(a), effective 


one-half percent (4 42%)” for “four percent” in 
the introductory language of subsection (a). 

Session Laws 2001-424, s. 34.13(b), provides: 
“The provisions of this section [s. 34.13 of 
Session Laws 2001-424] increasing the general 
rate of State sales tax do not apply to construc- 
tion materials purchased to fulfill a lump-sum 
or unit-price contract entered into or awarded 
before the effective date of the increase or 
entered into or awarded pursuant to a bid made 
before the effective date of the increase when 
the construction materials would otherwise be 
subject to the increased rate of tax provided 
under this section [s. 34.13 of Session Laws 
2001-424].” 

Session Laws 2001-424, s. 34.13(c), as 
amended by Session Laws 2003-284, s. 38.1, as 
amended by Session Laws 2005-144, s. 9.1, as 
amended by Session Laws 2005-276, s. 33.1, 
provides: “This section [s. 34.13 of Session Laws 
2001-424] becomes effective October 16, 2001, 
and applies to sales made on or after that date. 
This section is repealed effective for sales made 
on or after July 1, 2007. This section does not 
affect the rights or liabilities of the State, a 
taxpayer, or another person arising under a 
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statute amended or repealed by this section 
before the effective date of its amendment or 
repeal; nor does it affect the right to any refund 
or credit of a tax that accrued under the 
amended or repealed statute before the effec- 
tive date of its amendment or repeal.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a severabil- 
ity clause. 

Session Laws 2001-476, s. 17(f), as amended 
by Session Laws 2001-487, s. 122(b) and (c), 
effective July 1, 2005, and applicable to sales 
made on or after that date, rewrote the table in 
subdivision (a)(1g)b. 

Session Laws 2001-476, s. 17(g), as amended 
by Session Laws 2001-487, s. 122(c), provides: 
“Subsections (b) and (c) of this section become 
effective January 1, 2002, and apply to sales 
made on or after that date. Subsection (f) of this 
section becomes effective July 1, 2005, and 
applies to sales made on or after that date. The 
remainder of this section is effective when it 
becomes law.” 

Geosion Laws 2001-487, s. 122(a), effective 
December 16, 2001, and applicable to sales 
made on or after January 1, 2002, amends this 
section as enacted by Session Laws 2001-476, s. 
17(c), by twice substituting “900,000” for 
“1,200,000” in subdivision (a)(1g)b. 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the “Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
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the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Session Laws 2003-400, s. 18, is a severabil- 
ity clause. 

Session Laws 2004-110, s. 6.4, provided for 
the expiration of subdivision (a)(1h) for sales 
made on or after October 1, 2007. 

Session Laws 2004-110, s. 8.1, provides: “This 
act does not affect the rights or liabilities of the 
State, a taxpayer, or another person arising 
under a statute amended or repealed by this act 
before the effective date of its amendment or 
repeal; nor does this act affect the right to any 
refund or credit of a tax that accrued under the 
amended or repealed statute before the effec- 
tive date of its amendment or repeal.” 

Session Laws 2004-110, s. 6.2, reenacted sub- 
division (a)(1f)b, which had been repealed by 
Session Laws 2001-476, s. 17(b), effective Jan- 
uary 1, 2002, and applicable to sales made on or 
after that date. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2003-400, s. 15, effective January 1, 2004 and 
applicable to sales of modular homes on and 
after that date, added subdivision (a)(8). 

agesion Laws 2004-110).85. 6.1, 6.2 and 6.3, 
effective October 1, 2004, and applicable to 
sales of electricity made on or after that date, 
repealed subdivision (a)(1g); reenacted subdivi- 
sion (a)(1f)b; and added subdivision ( lh). 

Session Laws 2005-276, s. 33.4(a), effective 
October 1, 2005, and s. 33. 4(b), effective Janu- 
ary 1, 2006, in subdivision (a)(1b), substituted 
“sircraft or boat” for “aircraft, boat, railway car, 
or locomotive”; deleted subdivisions (a)(1c) 
through (a)(le); in subdivision (a)(4c) and 
(a)(7), substituted “combined general rate” for 
“rate of six percent (6%)”; and rewrote subdivi- 
sion (a)(6); and added subdivision (a)(6a). 

Legal Periodicals. — For article, “Transfer- 
ring North Carolina Real Estate Part I: How 
the Present System Functions,” see 49 N.C.L. 
Rev. 212 (1971). 

For survey of 1979 tax law, see 56N.C.L. Rev. 
1548 (1980). 

For survey of 1982 law on taxation, see 61 
N.C.L. Rev. 1217 (1983). 

See legislative survey, 21 Campbell L. Rev. 
3235, Glig99). 
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CASE NOTES 


I. General Consideration. 


I. GENERAL CONSIDERATION. 


The purpose of North Carolina’s sales 
and use tax scheme is two-fold. The primary 
purpose is, of course, to generate revenue for 
the State. The sales tax is, in effect, a tax 
imposed upon the retail merchant as a privilege 
tax for the right to engage in that business. The 
tax is, however, designed to be passed on to the 
consumer. The second purpose of the sales and 
use tax scheme is to equalize the tax burden on 
all State residents. This is achieved through 
imposition of the use tax in certain situations 
where the sales tax is not applicable. In re 
Assessment of Additional N.C. & Orange 
County Use Taxes, 312 N.C. 211, 322 S.E.2d 
155 (1984), appeal dismissed, 472 U.S. 1001, 
105 8. Ct. 2693, 86 L. Ed. 2d 710 (1985). 

The chief function of the Sales and Use Tax 
Act is to prevent the evasion of a sales tax by 
persons purchasing tangible personal property 
outside of North Carolina for storage, use or 
consumption within the State. In re Assess- 
ment of Additional N.C. & Orange County Use 
Taxes, 312 N.C. 211, 322 S.B.2d 155 (1984). 
appeal dismissed, 472 U.S. 1001, 105 S. Ct. 
2693, 86 L. Ed. 2d 710 (1985). 

Distinctions Between Sales and Use 
Taxes and Property Taxes. — See Sykes v. 
Clayton, 274 N.C. 398, 163 S.E.2d 775 (1968). 

Sales and Use Taxes Differ in Concep- 
tion. — While a sales tax and a use tax in many 
instances may bring about the same result, 
they are different in conception. They are as- 
sessments upon different transactions and are 
bottomed on distinguishable taxable events. 
Atwater-Waynick Hosiery Mills, Inc. v. Clayton, 
268 N.C. 673, 151 S.E.2d 574 (1966); In re 
Assessment of Additional N.C. & Orange 
County Use Taxes, 312 N.C. 211, 322 S.E.2d 
155 (1984), appeal dismissed, 472 U.S. 1001, 
105 S. Ct. 2693, 86 L. Ed. 2d 710 (1985). 

The purpose of the use tax as indicated by 
the legislative histories of use and sales taxes is 
to impose the same burdens on out-of-state 
purchases as the sales tax imposes on pur- 
chases within the State. Rent-A-Car Co. v. 
Lynch, 39 N.C. App. 709, 251 S.E.2d Geneva 
on other grounds, 298 N.C. 559, 259 S.F.2d 564 
(1979). 

A sales tax is a tax on the freedom of 
purchase. Atwater-Waynick Hosiery Mills, 
Inc. v. Clayton, 268 N.C. 673, 151 S.E.2d 574 
(1966). 

Hence, It Burdens Interstate Commerce. 
— Asales tax, when applied to interstate trans- 
actions, is a tax on the privilege of doing inter- 
state business, creates a burden on interstate 


commerce, and runs counter to the Commerce 
Clause of the federal Constitution. Atwater- 
Waynick Hosiery Mills, Inc. v. Clayton, 268 
N.C. 673, 151 S.E.2d 574 (1966). 

And the sales tax cannot constitution- 
ally be imposed upon interstate sales since 
it would then be a tax upon the privilege of 
doing interstate business, and would constitute 
a burden upon interstate commerce in violation 
of the commerce clause of the United States 
Constitution. In re Assessment of Additional 
N.C. & Orange County Use Taxes, 312 N.C. 
211, 322 S.E.2d 155 (1984), appeal dismissed, 
472 U.S. 1001, 105 S. Ct. 2693, 86 L. Ed. 2d 710 
(1985). 

But Use Tax Is Tax on Enjoyment After 
Sale Has Spent Interstate Character. — A 
use tax is a tax on the enjoyment of that which 
was purchased after a sale has spent its inter- 
state character. Atwater-Waynick Hosiery 
Mills, Inc. v. Clayton, 268 N.C. 673, 151 S.E.2d 
574 (1966). 

The use tax does not impermissibly bur- 
den interstate commerce since it is a tax 
imposed on the enjoyment of goods after the 
sale has already spent its interstate character. 
It is designed to complement the sales tax and 
to reach transactions which cannot constitu- 
tionally be subject to a sales tax. In re Assess- 
ment of Additional N.C. & Orange County Use 
Taxes, 312 N.C. 211, 322 S.E.2d 155 (1984). 
appeal dismissed, 472 U.S. 1001, 105 S. Ct. 
2693, 86 L. Ed. 2d 710 (1985). 

Merchants are statutory agents for the 
collection of the tax on sales, which is defi- 
nitely imposed upon the consumer, and their 
responsibility arises on the assumption that 
they must so collect. Henderson v. Gill, 229 
N.C. 318, 49 S.E.2d 754 (1948). 

The sales tax is a tax on the retailer. In re 
Newsom Oil Co., 273 N.C. 383, 160 S.E.2d 98 
(1968). 

This section imposes the sales tax on all 
retailers, as a class, and applies it alike in its 
exactions and exemptions to all persons belong- 
ing to the prescribed class. Fisher v. Jones, 15 
N.C. App. 737, 190 S.E.2d 663 (1972), 

And Is a Privilege Tax. — Taxes under this 
section are not imposed upon the consumer, but 
are rather a privilege tax for engaging in busi- 
ness. Telerent Leasing Corp. v. High, 8 N.C. 
ADDL (Oli 4 ooPeods ll (1970): 

This section imposes a privilege or license tax 
upon retailers and not a tax on purchasers or 
consumers. Fisher v. Jones, 15 N.C. App. 737, 
190 S.E.2d 663 (1972). 

The sales tax is primarily a privilege or 
license tax on retailers, and not a tax on con- 
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sumers, Rent-A-Gar Co, vy Lynch, 39.N.C. App. the intent of the law is that the sales tax be 

709, 251 S.E.2d 917, rev'd on other grounds, passed on to the consumer. Rent-A-Car Co. v. 

998 N.C. 559, 259 S.E.2d 564 (1979). Lynch, 39 N.C. App. 709, 251 S.E.2d 917, rev'd 
But Sales Tax Intended to Be Passed on on other grounds, 298 N.C. 559, 259 S.E.2d 564 

to Consumer. — Even though the sales tax is (1979). 

primarily a license or privilege tax on retailers, 


§ 105-164.4A: Repealed by Session Laws 2005-276, s. 33.5, effective Jan- 
uary 1, 2006. 


Editor’s Note. — Session Laws 2005-276, s. ments Appropriations Act of 200577 
1.2, provides: “This act shall be known as the Session Laws 2005-276, s. 46.5 is a severabil- 
‘Current Operations and Capital Improve- _ ity clause. 


§ 105-164.4B. Sourcing principles. 


(a) General Principles. — The following principles apply in determining 
where to source the sale of a product. These principles apply regardless of the 
nature of the product. 


(1) Over-the-counter. — When a purchaser receives a product at a 
business location of the seller, the sale is sourced to that business 
location. 


(2) Delivery to specified address. — When a purchaser receives a product 
at a location specified by the purchaser and the location is not a 
business location of the seller, the sale is sourced to the location where 
the purchaser receives the product. 

(3) Delivery address unknown. — When a seller of a product does not 
know the address where a product 1s received, the sale is sourced to 
the first address or location listed in this subdivision that is known to 
the seller: 

a. The business or home address of the purchaser. 

b. The billing address of the purchaser or, if the product is a prepaid 
telephone calling service that authorizes the purchase of mobile 
telecommunications service, the location associated with the 
mobile telephone number. 

c. The address from which tangible personal property was shipped or 
from which a service was provided. 

(b) Periodic Rental Payments. — When a lease or rental agreement requires 
recurring periodic payments, the payments are sourced as follows: 

(1) For leased or rented property, the first payment is sourced in accor- 
dance with the principles set out in subsection (a) of this section and 


(2) For leased or rented property that is a motor vehicle or an aircraft but 
is not transportation equipment, all payments are sourced to the 
primary location of the leased or rented property for the period 


(3) For leased or rented property that is transportation. equipment, all 
payments are sourced in accordance with the principles set out in 


(c) Transportation Equipment Defined. — As used in the section, the term 
“transportation equipment” means any of the following used to carry persons 
or property in interstate commerce: a locomotive, a railway car, a commercial 


motor vehicle as defined in GS .220-4 Olson: aircraft. The term includes a 
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container designed for use on the equipment and a component part of the 


equipment. 


(d) Exceptions. — This section does not apply to the following: 
(1) Telecommunications services. — Telecommunications services are 
sourced in accordance with G.S. 105-164.4C. 
(2) Direct mail. — Direct mail that meets one of the conditions of this 
subdivision is sourced to the location where the property is delivered. 
In all other cases, direct mail is sourced in accordance with the 
principles set out in subsection (a) of this section. 
a. Direct mail purchased pursuant to a direct pay permit. 
b. When the purchaser provides the seller with information to show 
the jurisdictions to which the direct mail is to be delivered. 
(2001-347, s. 2.9; 2002-16, s. 5; 2003-284, s. 45.3; 2004-170, s. 20.) 


Editor’s Note. — Session Laws 2001-347, s. 
3.2, made this section effective January 1, 
2002. 

Session Laws 2001-347, s. 2.16, amended 
Session Laws 1967, c. 1096, s. 4, which autho- 
rized a sales tax for Mecklenburg County, by 
deleting the final sentence of the third para- 
graph, and adding the following sentence im- 
mediately following the second sentence in the 
third paragraph: “The sourcing principles in 
G.S. 105-164.4B apply in determining whether 
the local sales tax applies to a transaction.” 

A new G.S. 105-164.4B, relating to tax on 
telecommunications, was enacted by Session 
Laws 2001-430, s. 6, effective January 1, 2002, 
and recodified as G.S. 105-164.4C by Session 
Laws 2001-487, s. 67(a), also effective January 
P2002; 

Session Laws 2003-284, s. 45.1, provides: 
“The Streamlined Sales and Use Tax Agree- 
ment is an historic multistate agreement de- 
signed to simplify and modernize sales and use 
tax collection and administration. The states 
and businesses involved in the Streamlined 
Sales Tax Project recognize that a simplified 
and uniform system saves businesses compli- 
ance and audit costs, while also saving states 
administrative costs and improving voluntary 
compliance, which should increase state collec- 
tions. To participate in the Agreement, North 
Carolina must amend or modify some of its 
sales and use tax law to conform to the simpli- 
fications and uniformity in the Agreement. This 
part [Part XLV of Session Laws 2003-284] 
makes those necessary changes.” 


Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2003-284, s. 45.3, effective July 15, 2003, re- 
wrote the section heading; in subsection (a), 
added “General” preceding “Principles”; redes- 
ignated and rewrote former subsection (b) as 
subsection (d); and inserted new subsections (b) 
and (c). 

Session Laws 2004-170, s. 20, effective Au- 
gust 2, 2004, substituted “address from which 
tangible personal property was shipped or from 
which a service was provided” for “billing ad- 
dress of the purchaser” in subdivision (a)(3)ec. 


§ 105-164.4C. Tax on telecommunications. 


(a) General. — The gross receipts derived from providing telecommunica- 
tions service in this State are taxed at the rate set in G.S. 105-164.4(a)(4c). 
Telecommunications service is provided in this State if the service is sourced to 
this State under the sourcing principles set out in subsections (al) and (a2) of 
this section. The definitions and provisions of the federal Mobile Telecommu- 
nications Sourcing Act apply to the sourcing and taxation of mobile telecom- 
munications services. 
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(a1) General Sourcing Principles. — The following general sourcing princi- 
ples apply to telecommunications services. If a service falls within one of the 
exceptions set out in subsection (a2) of this section, the service is sourced in 
accordance with the exception instead of the general principle. 

(1) Flat rate. — A telecommunications service that is not sold on a 
call-by-call basis is sourced to this State if the place of primary use is 
in this State. 

(2) General call-by-call. — A telecommunications service that is sold on a 
call-by-call basis and is not a postpaid calling service 1s sourced to this 
State in the following circumstances: 

a. The call both originates and terminates in this State. 

b. The call either originates or terminates in this State and the 
telecommunications equipment from which the call originates or 
terminates and to which the call is charged is located in this 
State. This applies regardless of where the call is billed or paid. 

(3) Postpaid. — A postpaid calling service is sourced to the origination 
point of the telecommunications signal as first identified by either the 
seller’s telecommunications system or, if the system used to transport 
the signal is not the seller’s system, by information the seller receives 
from its service provider. 

(a2) Sourcing Exceptions. — The following telecommunications services and 
products are sourced in accordance with the principles set out in this 
subsection: 

(1) Mobile. — Mobile telecommunications service is sourced to the place of 
primary use, unless the service is authorized by a prepaid telephone 
calling service or is air-to-ground radiotelephone service. Air-to- 
ground radiotelephone service is a postpaid calling service that is 
offered by an aircraft common carrier to passengers on its aircraft and 
enables a telephone call to be made from the aircraft. The sourcing 
principle in this subdivision applies to a service provided as an 
adjunct to mobile telecommunications service if the charge for the 
service is included within the term “charges for mobile telecommuni- 
calen services” under the federal Mobile Telecommunications Sourc- 
ing Act. 

(2) Prepaid. — Prepaid telephone calling service is sourced in accordance 
with G.S. 105-164.4B. 

(3) Private. — Private telecommunications service is sourced in accor- 
dance with subsection (e) of this section. 

(b) Included in Gross Receipts. — Gross receipts derived from telecommu- 
nications service include the following: 

(1) Receipts from flat rate service, service provided on a call-by-call basis, 
mobile telecommunications service, and private telecommunications 
service. 

(2) Charges for directory assistance, directory listing that is not yellow- 
page classified listing, call forwarding, call waiting, three-way calling, 
caller ID, voice mail, and other similar services. 

(3) Customer access line charges billed to subscribers for access to the 
intrastate or interstate interexchange network. 

(4) Charges billed to a pay telephone provider who uses the telecommu- 
nications service to provide pay telephone service. 

(c) Excluded From Gross Receipts. — Gross receipts derived from telecom- 
munications service do not include any of the following: 

(1) Charges for telecommunications services that are a component part of 
or are integrated into a telecommunications service that 1s resold. 
Examples of services that are resold include carrier charges for access 
to an intrastate or interstate interexchange network, interconnection 
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charges paid by a provider of mobile telecommunications service, and 
charges for the sale of unbundled network elements. An unbundled 
network element is a network element, as defined in 47 U.S.C. 
§ 153(29), to which access is provided on an unbundled basis pursu- 
ant to 47 U.S:C. $ 251(c¢)(8). 

(2) Telecommunications services that are resold as part of a prepaid 
telephone calling service. 

(3) 911 charges imposed under G.S. 62A-4 or G.S. 62A-23 and remitted to 
the Emergency Telephone System Fund under G.S. 62A-7 or the 
Wireless Fund under G.S. 62A-24. 

(4) Allowable surcharges imposed to recoup assessments for the Univer- 
sal Service Fund. 

(5) Receipts of a pay telephone provider from the sale of pay telephone 
service. 

(6) Charges for commercial, cable, mobile, broadcast, or satellite video or 
audio service unless the service provides two-way communication, 
other than the customer’s interactive communication in connection 
with the customer’s selection or use of the video or audio service. 

(7) Paging service, unless the service provides two-way communication. 

(8) Charges for telephone service made by a hotel, motel, or another entity 
whose gross receipts are taxable under G.S. 105-164.4(a)(3) when the 
charges are incidental to the occupancy of the entity's accommoda- 
tions. 

(9) Receipts from the sale, installation, maintenance, or repair of tangible 
personal property. 

(10) Directory advertising and yellow-page classified listings. 

(11) Repealed by Session Laws 2005-276, s. 33.7, effective October 12005: 

(12) Information services. — An information service is a service that can 
generate, acquire, store, transform, process, retrieve, use, or make 
available information through a communications service. Examples of 
an information service include an electronic publishing service and a 
web hosting service. 

(13) Internet access service, electronic mail service, electronic bulletin 
board service, or similar on-line services. 

(14) Billing and collection services. 

(15) Charges for bad checks or late payments. 

(16) Charges to a State agency or to a local unit of government for the 
North Carolina Information Highway and other data networks owned 
or leased by the State or unit of local government. 

(d) Bundled Services. — When a taxable telecommunications service is 
bundled with a service that is not taxable, the tax applies to the gross receipts 
from the taxable service in the bundle as follows: 

(1) If the service provider offers all the services in the bundle on an 
unbundled basis, tax is due on the unbundled price of the taxable 
service, less the discount resulting from the bundling. The discount 
for a service as the result of bundling is the proportionate price 
decrease of the service, determined on the basis of the total unbundled 
price of all the services in the bundle compared to the bundled price of 
the services. 

(2) If the service provider does not offer one or more of the services in the 
bundle on an unbundled basis, tax is due on the taxable service based 
on a reasonable allocation of revenue to that service. If the service 
provider maintains an account for revenue from a taxable service, the 
service provider’s allocation of revenue to that service for the purpose 
of determining the tax due on the service must reflect its accounting 
allocation of revenue to that service. 
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(e) Private Line. — The gross receipts derived from private telecommunt- 
cations service are sourced as follows: 

(1) If all the customer’s channel termination points are located in this 
State, the service is sourced to this State. 

(2) If all the customer’s channel termination points are not located in this 
State and the service is billed on the basis of channel termination 
points, the charge for each channel termination point located in this 
State is sourced to this State. 

(3) If all the customer’s channel termination points are not located in this 
State and the service is billed on the basis of channel mileage, the 
following applies: 

a. Acharge for a channel segment between two channel termination 
points located in this State is sourced to this State. 

b. Fifty percent (50%) of a charge for a channel segment between a 
channel termination point located in this State and a channel 
termination point located in another state is sourced to this State. 

(4) If all the customer’s channel termination points are not located in this 
State and the service is not billed on the basis of channel termination 
points or channel mileage, a percentage of the charge for the service 
is sourced to this State. The percentage 1s determined by dividing the 
number of channel termination points in this State by the total 
number of channel termination points. 

(f) Call Center Cap. The gross receipts tax on telecommunications service 
that originates outside this State, terminates in this State, and is provided to 
a call center that has a direct pay permit issued by the Department under (‘Gaey 
105-164.27A may not exceed fifty thousand dollars ($50,000) a calendar year. 
This cap applies separately to each legal entity. 

(g) Credit. — A taxpayer who pays a tax legally imposed by another state on 
a telecommunications service taxable under this section is allowed a credit 
against the tax imposed in this section. 

(h) Definitions. — The following definitions apply in this section: 


(1) Call-by-call basis. — A method of charging for a telecommunications 
service whereby the price of the service is measured by individual 
calls. 


(2) Call center. — Defined in G.5. 105-164.27A. 

(3) Mobile telecommunications Beicche Defined in’ Gro. 100-164-3: 

(4) Place of primary use. — Defined in G.S. 105-164.3. 

(5) Postpaid calling service. — A telecommunications service that 1s 
charged on a call-by-call basis and is obtained by making payment at 
the time of the call either through the use of a credit or payment 
mechanism, such as a bank card, travel card, credit card, or debit 
card, or by charging the call to a telephone number that is not 
associated with the origination or termination of the telecommunica- 
tions service. A postpaid calling service includes a service that meets 
all the requirements of a prepaid telephone calling service, except the 
exclusive use requirement. 

(6) Prepaid telephone calling service. — Defined in G.S. 105-164.3. 

(7) Private telecommunications service. — Telecommunications service 
that entitles a subscriber of the service to exclusive or priority use of 
a communications channel or group of channels. 

(8) Telecommunications service. — Defined in G.S. 105-164.3. (2001-430, 
s. 6; 2001-487, ss. 67(a), (c), 69(b); 2002-16, s 10° 2002216,55°6,.1,°6,-9; 
11, 14; 2003-416, s. 16(a); 2005-276, ss. 33.6, 33.7.) 
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Editor’s Note. — Session Laws 2001-430, s. 
20, makes this section effective January 1, 
2002, and applicable to taxable services re- 
flected on bills dated on or after January 1, 
2002. 

Session Laws 2001-4380, s. 15, provides: “The 
Department of Revenue must report to the 
Revenue Laws Study Committee by October 1, 
2003, on the amounts collected under this act 
and on the distributions made to local govern- 
ments, including the amounts received by them 
from the sales and use tax on prepaid calling 
arrangements. On or before October 1, 2007, 
the Department must report to the Revenue 
Laws Study Committee any recommendations 
it has, if any, to adjust the distributions made to 
local governments. The Department must con- 
sult with the North Carolina League of Munic- 
ipalities in developing its recommendations.” 

This section was formerly G.S. 105-164.4B. It 
was recodified by Session Laws 2001-487, s. 
67(a), effective January 1, 2002. 

Session Laws 2002-16, s. 16, provides: “G.S. 
105-164.4C(e)(4), as enacted by Section 10 of 
this act, and Section 14 of this act become 
effective January 1, 2004, and apply to taxable 
services reflected on bills dated on or after 
January 1, 2004. The remainder of this act 
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becomes effective August 1, 2002, and applies 
to taxable services reflected on bills dated after 
August 1, 2002.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2002-16, ss. 6-11, effective August 1, 2002, and 
applicable to taxable services reflected on bills 
dated after August 1, 2002, rewrote subsections 
(a), (b)(1), (e), and (h); in subsection (c)(2), 
substituted “prepaid telephone calling service” 
for “prepaid telephone calling arrangement’; 
and added subsections (al) and (a2). 

Session Laws 2002-16, ss. 10, 14, effective 
January 1, 2004, and applicable to taxable 
services reflected on bills dated on or after 
January 1, 2004, rewrote (al)(3); and added 
(e)(4). 

Session Laws 2003-416, s. 16.(a), effective 
August 14, 2003, deleted “interstate” following 
“receipts tax on” in subsection (f). 

Session Laws 2005-276, ss. 33.6 and 33.7, 
effective October 1, 2005, in subdivision (b)(2), 
inserted “voice mail,”; and repealed subdivision 


(e)\Cul), 


§ 105-164.5: Repealed by Session Laws 1998-121, s. 2, as amended by 
Session Laws 1998-217, s. 59, and applicable to taxes payable 


on or after July 1, 1998. 


§ 105-164.5A: Repealed by Session Laws 1961, c. 1213, s. 3. 


§ 105-164.6. Complementary use tax. 


(a) Tax. — An excise tax at the applicable rate set in G.S. 105-164.4 is 
imposed on the products listed below. The applicable rate is the rate and 
maximum tax, if any, that would apply to the sale of the product. A product is 
subject to tax under this section only if it is subject to tax under G.S. 105-164.4. 

(1) Tangible personal property purchased inside or outside this State for 
storage, use, or consumption in this State. This subdivision includes 
property that becomes part of a building or another structure. 

(2) Tangible personal property leased or rented inside or outside this 
State for storage, use, or consumption in this State. 

(3) Services sourced to this State. 

(b) Liability. — The tax imposed by this section is payable by the person who 
purchases, leases, or rents tangible personal property or who purchases a 
service. If the property purchased becomes a part of a building or other 
structure in the State and the purchaser is a contractor or subcontractor, the 
contractor, the subcontractor, and the owner of the building are jointly and 
severally liable for the tax. The liability of a contractor, a subcontractor, or an 
owner who did not purchase the property is satisfied by receipt of an affidavit 
from the purchaser certifying that the tax has been paid. 

(c) Credit. — A credit is allowed against the tax imposed by this section for 
the following: 
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(1) The amount of sales or use tax paid on the item to this State. Payment 
of sales or use tax to this State on an item by a retailer extinguishes 
the liability of a purchaser for the tax imposed under this section. 

(2) The amount of sales tax paid on the item to another state. If the 
amount of tax paid to the other state is less than the amount of tax 
imposed by this section, the difference is payable to this State. The 
credit allowed by this subdivision does not apply to tax paid to a state 
that does not grant a similar credit for sales or use taxes paid in North 
Carolina. 

(d), (e) Repealed by Session Laws 2005-276, s. 33.8, effective October 1, 


2005. 


(f) Registration. — Before a person may engage in business in this State 
selling or delivering tangible personal property for storage, use, or consump- 
tion in this State, the person must obtain a certificate of registration from the 
Department. To obtain a certificate of registration, a person must register with 


the Department. 


The holder of the certificate of registration must pay the tax levied under 
this Article. A certificate of registration is valid unless it 1s revoked for failure 
to comply with the provisions of this Article or becomes void. A certificate 
issued to a retailer becomes void if, for a period of 18 months, the retailer files 
no returns or files returns showing no sales. 

(g) Repealed by Session Laws 1995, c. 7, s. 1. (1957, c. 1340, s. 9; Ihe 
1259, s. 5; 1961, c. 826, s. 2; 1967, c. 1119, s. 6 1978 )c. 41 Oneglos oto, Cali, 
pee ASess. 5, 4: C119; 8,.3, ©. 527, s. 2; 1979, 2nd Sess., c. 1100, s. lpia URE 
1981, cc. 18, 65; 1983, c. 713, s. 90; 1983 (Reg. Sess., 1984), c. 1065, s. 3; 1989, 
c. 692, s. 3.4; 1991, c. 689, s. 312; c. 690, s. 3; PODS ACH ic lineal ds Sal lO oen! 245 
s. 4; 1999-438, s. 1.1; 2001-414, s. 15; 2003-416, ss. 17, 24(a); 2005-276, s. 33.8.) 


Editor’s Note. — Session Laws 1999-438, s. 
31, provides: “This act does not affect the rights 
or liabilities of the State, a taxpayer, or another 
person arising under a statute amended or 
repealed by this act before the effective date of 
its amendment or repeal; nor does it affect the 
right to any refund or credit OF a tax that 
accrued under the amended or repealed statute 
before the effective date of its amendment or 
repeal.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 


CASE 


Editor’s Note. — Some of the cases cited 
below were decided under former statutes relat- 
ing to the levy of compensating use taxes. 

Constitutionality. — The constitutionality 
of a use tax has long been established. Colonial 
Pipeline Co. v. Clayton, OT DN 2D et6G 
SB 2067 101969): 

The purpose of North Carolina’s sales 
and use tax scheme is two-fold. The primary 
purpose is, of course, to generate revenue for 
the State. The sales tax is, in effect, a tax 
imposed upon the retail merchant as a privilege 
tax for the right to engage in that business. The 
tax is, however, designed to be passed on to the 


Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2003-416, s. 17, effective August 14, 2008, 
added the first sentence of the last paragraph 
in subsection (f). 

Session Laws 2003-416, s. 24.(a), effective 
August 14, 2003, inserted “use” in the section 
heading. 

Session Laws 2005-276, s. 33.8, effective Oc- 
tober 1, 2005, rewrote the section. 

Legal Periodicals. — For survey OLlo7e 
tax law, see 58 N.C.L. Rev. 1548 (1980). 


NOTES 


consumer. The second purpose of the sales and 
use tax scheme is to equalize the tax burden on 
all State residents. This is achieved through 
imposition of the use tax in certain situations 
where the sales tax is not applicable. In re 
Assessment of Additional N.C. & Orange 
County Use Taxes, 312 N.C 21 1a3225.ed 
155 (1984), appeal dismissed, 472 U.S. 1001, 
105 S. Ct. 2693, 86 L. Ed. 2d 710 (1985). 
Sales Tax and Use Tax Are Complemen- 
tary. — The use tax and the sales tax law, 
taken and applied together, provide a uniform 
tax upon either the sale or use of all tangible 
personal property irrespective of where it may 
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be purchased. That is, the sales tax and the use 
tax are complementary and functional parts of 
one system of taxation. Johnston v. Gill, 224 
N.C. 638, 32 S.E.2d 30 (1944). 

The use tax is designed to complement the 
sales tax and to reach transactions which can- 
not be subject to a sales tax by reason of its 
burden on interstate commerce. Atwater- 
Waynick Hosiery Mills, Inc. v. Clayton, 268 
N.C. 678, 151 S.E.2d 574 (1966). 

But Differ from Each Other in Concep- 
tion. — While a sales tax and a use tax in many 
instances may bring about the same result, 
they are different in conception. They are as- 
sessments upon different transactions and are 
bottomed on distinguishable taxable events. 
Atwater-Waynick Hosiery Mills, Inc. v. Clayton, 
268 N.C, 673, 151 S.H.2d 574 (1966); In re 
Assessment of Additional N.C. & Orange 
County) Use’ Taxes, 312) N.C.2211 322) 5iHi2d 
155 (1984), appeal dismissed, 472 U.S. 1001, 
LOSSeCt 2693, 86: L. Kde2d77 10r(1985): 

Distinctions Between Sales and Use 
Taxes and Property Taxes. — See Sykes v. 
Clayton, 274 N.C. 398, 163 S.E.2d 775 (1968). 

The purpose of the use tax is to remove, 
insofar as possible, the discrimination against 
local merchants resulting from the imposition 
of a sales tax, and to equalize the burden of the 
tax on property sold locally and that purchased 
without the State. Watson Indus. v. Shaw, 235 
N.C. 203, 69 S.H.2d 505 (1952). 

The use tax is not a sales tax. Its chief 
function is to prevent the evasion of the sales 
tax by persons purchasing tangible personal 
property outside of North Carolina for storage, 
use, or consumption within the State. Thus it 
prevents unfair competition on the part of out- 
of-state merchants. Johnston v. Gill, 224 N.C. 
638, 32 8.E.2d 30 (1944). 

The purpose of the use tax is to impose the 
same burdens on out-of-state purchases as the 
sales tax imposes on purchases within the 
State. Colonial Pipeline Co. v. Clayton, 275 
N.C. 215, 166 S.E.2d 671 (1969). 

Use tax does not aim at or discriminate 
against interstate commerce. It is laid upon 
every purchaser, within the State, of goods for 
consumption, regardless of whether they have 
been transported in interstate commerce. Its 
only relationship to interstate commerce arises 
from the fact that immediately preceding the 
transfer of possession to the purchaser within 
the State, which is the taxable event regardless 
of the time and place of passing of title, the 
merchandise had been transported in inter- 
state commerce and brought to its journey’s 
end. Atwater-Waynick Hosiery Mills, Inc. v. 
Clayton, 268 N.C. 673, 151 S.E.2d 574 (1966). 

A sales tax is a tax on the freedom of pur- 
chase and, when applied to interstate transac- 
tions, it is a tax on the privilege of doing 
interstate business, creates a burden on inter- 
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state commerce and runs counter to the Com- 
merce Clause of the federal Constitution. Con- 
versely, a use tax is a tax on the enjoyment of 
that which was purchased after a sale has 
spent its interstate character. Atwater-Waynick 
Hosiery Mills, Inc. v. Clayton, 268 N.C. 673, 151 
S.E.2d 574 (1966). 

A use tax does not discriminate against in- 
terstate commerce since it is laid upon every 
purchaser, within the State, of goods for con- 
sumption, regardless of whether they have 
been transported in interstate commerce. Colo- 
nial Pipeline Co. v. Clayton, 275 N.C. 215, 166 
».H.2d 671 (1969). 

The use tax does not impermissibly burden 
interstate commerce since it is a tax imposed on 
the enjoyment of goods after the sale has al- 
ready spent its interstate character. It is de- 
signed to complement the sales tax and to reach 
transactions which cannot constitutionally be 
subject to a sales tax. In re Assessment of 
Additional N.C. & Orange County Use Taxes, 
312 N.C. 211, 322 S.E.2d 155 (1984), appeal 
dismissed, 472 U.S. 1001, 105 S. Ct. 2693, 86 L. 
Ed. 2d 710 (1985). 

Provisions of this statute cannot be ex- 
tended beyond clear import of language 
used, or their operation enlarged so as to 
embrace matters not specifically pointed out. 
Watson Indus. v. Shaw, 235 N.C. 203, 69 S.E.2d 
505 (1952). 

The terms “storage” and “use,” as used in 
this section, must be given the meaning stated 
in the definitions under subdivisions (17), (18) 
and (19) [now (44), (49), and (45), respectively] 
of G.S. 105-164.3. In re Clayton-Marcus Co., 
286 IN.G@, 215,210 5. Ei 2d 3199 (1974) 

Taxable Event for Assessment of Use 
Tax. — Regardless of the time and place of 
passing title, the taxable event for assessment 
of the use tax occurs when possession of the 
property is transferred to the purchaser within 
the taxing state for storage, use or consump- 
tion. Colonial Pipeline Co. v. Clayton, 275 N.C. 
215, 166 S.E.2d 671 (1969). 

If property is used to produce something 
which will add to the taxpayer’s profit but the 
thing produced will not be sold subject to the 
sales tax, the sale of the property is not a sale to 
a manufacturer within the meaning of the 
Sales and Use Tax Act. Such a sale is subject to 
the Use Tax at the rate of four percent (three 
percent for the state and one percent for the 
county). Oscar Miller Contractor, Inc. v. North 
Carolina Tax Rev. Bd., 61 N.C. App. 725, 301 
S.E.2d 511, cert. denied, 308 N.C. 677, 304 
S.E.2d 756 (1983). 

When Fuel Exempt from Sales and Use 
Taxes. — When fuel is the product of a mine 
and sold by the producer in its original unman- 
ufactured state, it is exempt from sales and use 
taxes. Duke Power Co. v. Clayton, 274 N.C. 505, 
164 S.E.2d 289 (1968). 
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Soliciting Orders. — Where one is engaged 
within this State in a regular business of solic- 
iting orders for tailor-made clothing on commis- 
sion, part of which he collects at the time the 
order is taken, and the clothes are shipped by 
the maker, who collects the balance of the price 
directly from the purchaser, such transaction is 
subject to the use tax and the solicitor is a 
retailer and an agent for collecting the use tax, 
for which he is liable on his failure to do so. 
Johnston v. Gill, 224 N.C. 638, 32 S.E.2d 30 
(1944). 

Prerequisites to Assessment of Tax. — 
See Watson Indus. v. Shaw, 235 N.C. 2038, 69 
S.E.2d 505 (1952). 

Dominion over, Possession of, or Title to 
Property Must Be Acquired by Purchaser. 
__ See Watson Indus. v. Shaw, 235 N.C. 203, 69 
S.E.2d 505 (1952). 

Lease of Transcription Tape to Broad- 
casting Station. — The former statute could 
not be construed to impose a tax on a broad- 
casting station where it purchased the right to 
rebroadcast programs recorded on a transcrip- 
tion tape and was given temporary custody of 
the tape in order to make use of the purchase. 
Watson Indus. v. Shaw, 235 N.C. 203, 69 S.E.2d 
505 (1952). 

Food, such as peanuts, pretzels, and 
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other “munchies” offered by respondent res- 
taurants to customers purchasing beverages at 
their bars, meals offered without charge to 
restaurant managers, and matches provided 
free of charge to customers were not subject to 
use tax under subsection (a) because respon- 
dents included the cost of all the various items 
in their menu-item prices and collected sales 
taxes on those items. In re Rock-Ola Cafe, 111 
N.C. App. 683, 433 S.E.2d 236 (1993), discre- 
tionary review improvidently granted, 336 N.C. 
58, 441 S.E.2d 551 (1994). 

Statute of Limitations. — The collection of 
a use or excise tax being subject to the same 
statute of limitations, which applies to the 
collection of the sales tax, a use or excise tax 
which accrued in the year 1937 was held barred 
by the three-year statute of limitations when 
assessed in 1942. Standard Fertilizer Co. v. 
Gill, 225 N.C. 426, 35 S.E.2d 275 (1945). 

Applied in Piedmont Canteen Serv., Inc. v. 
Johnson, 256 N.C. 155, 123 S.E.2d 582 (1962); 
In re Assessment of Additional N.C. & Orange 
County Use Taxes, 66 N.C. App. 423, 311 S.E.2d 
366 (1984). 

Cited in American Equitable Assurance Co. 
v. Gold, 249 N.C. 461, 106 S.E.2d 875 (1959); 
Master Hatcheries, Inc. v. Coble, 286 N.C. 518, 
912 S.E.2d 150 (1975); Rent-A-Car Co. v. Lynch, 
298 N.C. 559, 259 S.E.2d 564 (1979). 


OPINIONS OF ATTORNEY GENERAL 


Nonresident Servicemen Stationed in 
State Not Exempt from Use Tax on Motor 
Vehicles, etc., Purchased Outside State for 
Use in State. — See opinion of Attorney Gen- 


eral to Mr. Eric L. Gooch, Director, Sales and 
Use Tax Division, N.C. Department of Revenue, 
AQN CAG. 887 (1969). 


§ 105-164.6A. Voluntary collection of use tax by sellers. 


(a) Voluntary Collection Agreements. 


—_ The Secretary may enter into 


agreements with sellers pursuant to which the seller agrees to collect and 
remit on behalf of its customers State and local use taxes due on items of 
tangible personal property the seller sells. For the purpose of this section, a 
seller is a person who is engaged in the business of selling tangible personal 
property for use in this State and who does not have sufficient nexus with this 
State to be required to collect use tax on the sales. 

(b) Mandatory Provisions. — The agreements must contain the following 


provisions: 


(1) The seller is not liable for use tax not paid to it by a customer. 
(2) A customer’s payment of a use tax to the seller relieves the customer 


of liability for the use tax. 


(3) The seller must remit all use t 


axes it collects from customers on or 


before the due date specified in the agreement, which may not be later 
than 31 days after the end of a quarter or other collection period. The 
collection period cannot be more often than annually if the seller’s 
State and local tax collections are less than one thousand dollars 


($1,000) in a calendar year. 


(4) Aseller who fails to remit use taxes collected on behalf of its customers 
by the due date specified in the agreement is subject to the interest 
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and penalties provided in Article 9 of this Chapter with respect to the 
taxes to the same extent as if the seller were a retailer and were 
required to collect use taxes under this Article. 

(c) Optional Provisions. — The agreements may contain the following 


provisions: 


(1) The seller will collect the use tax only on items that are subject to the 


general rate of tax. 


(2) The seller will collect local use taxes only to the extent they are at the 
same rate in every unit of local government in the State. 
(3) The seller will remit the tax and file reports in the form prescribed by 


the Secretary. 


(4) Other provisions establishing the types of transactions on which the 
seller will collect tax and prescribing administrative procedures and 
requirements. (1996, 2nd Ex. Sess., c. 14, s. 11; 2000-120, s. 4; 


2003-284, s. 45.4.) 


Editor’s Note. — Session Laws 2003-284, s. 
45.1, provides: “The Streamlined Sales and Use 
Tax Agreement is an historic multistate agree- 
ment designed to simplify and modernize sales 
and use tax collection and administration. The 
states and businesses involved in the Stream- 
lined Sales Tax Project recognize that a simpli- 
fied and uniform system saves businesses com- 
pliance and audit costs, while also saving states 
administrative costs and improving voluntary 
compliance, which should increase state collec- 
tions. To participate in the Agreement, North 
Carolina must amend or modify some of its 
sales and use tax law to conform to the simpli- 
fications and uniformity in the Agreement. This 
part [Part XLV of Session Laws 2003-284] 
makes those necessary changes.” 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 


effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2003-284, s. 45.4, effective July 15, 2003, added 
the last sentence in subdivision (b)(3). 


§ 105-164.7. Sales tax part of purchase price. 


Every retailer subject to the tax levied in G.S. 105-164.4 shall at the time of 
selling or delivering or taking an order for the sale or delivery of taxable 
tangible personal property or a taxable service, or collecting the sales price, 
add to the sales price the amount of tax due. The tax constitutes a part of the 
purchase price, is a debt from the purchaser to the retailer until paid, and is 
recoverable at law in the same manner as other debts. The tax must be stated 
and charged separately from the sales price, shown separately on the retailer’s 
sales records, and paid by the purchaser to the retailer as trustee for and on 
account of the State. The retailer is liable for the collection of the tax and for 
its payment to the Secretary. The retailer’s failure to charge to or collect the tax 
from the purchaser does not affect this liability. It is the intent of this Article 
that the tax be added to the sales price of tangible personal property and 
services when sold at retail and be borne and passed on to the customer, 
instead of being borne by the retailer. (1957, c. 1340, s. 5; 1973, c. 476, s. 193; 
2000-19, s. 1.3.) 
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CASE NOTES 
Editor’s Note. — The cases below were de- _ tax liability. Fisher v. Jones, 15 N.C. App. 737, 


cided prior to the 2000 amendment to this 
section. 

Sales Tax Intended to Be Passed on to 
Consumer. — Even though the sales tax is 
primarily a license or privilege tax on retailers, 
the intent of the law is that the sales tax be 
passed on to the consumer. Rent-A-Car Co. v. 
Lynch, 39 N.C. App. 709, 251 S.E.2d 917, rev'd 
on other grounds, 298 N.C. 559, 259 S.E.2d 564 
E1979). 

But this section does not relieve the 
retailer of any tax liability; it provides him a 
ready legal means for recoupment. Piedmont 
Canteen Serv., Inc. v. Johnson, 256 N.C. 155, 
fo bed oo (1962). 

Failure to Charge or Collect Tax Does 
Not Affect Retailer’s Liability. — The tax 
must be added to the purchase price and con- 
stitutes a debt from purchaser to retailer until 
paid, but failure to charge or collect the tax 
from purchaser shall not affect retailer’s liabil- 
ity. Piedmont Canteen Serv., Inc. v. Johnson, 
256 N.C. 155, 123 S.E.2d 582 (1962). 

The retailer is not to be excused from liability 
merely because it is to his advantage to make 
use of a method of selling which will not permit 
him to keep a proper record of sales or to make 
the collections required by law. Piedmont Can- 
teen Serv., Inc. v. Johnson, 256 N.C. 155, 123 
S E.2d 582 (1962); Fisher v. Jones, 15 N.C. App. 
737, 190 S.E.2d 663 (1972). 

Failure to charge or collect the tax from 
purchaser does not relieve the retailer of any 


190 S.E.2d 663 (1972). 

Notwithstanding that it is the intent of the 
law that the sales tax shall be passed on to the 
customer and that it not be borne by the re- 
tailer, the retailer is liable to the Secretary for 
the tax if he fails to collect it from his vendee or, 
in a proper case, from his lessee. Long Mfg. Co. 
vy. Johnson, 264 N.C. 12, 140 S.E.2d 744 (1965). 

Effect of Failure to Add Tax at Proper 
Time. — In an action to determine who was 
liable to the Secretary of Revenue for the sales 
tax from a transaction, plaintiff retailer could 
not collect from defendant purchaser for sales 
taxes on materials sold by plaintiff to defendant 
where plaintiff failed to add sales taxes to the 
sales price of the material at the “time of selling 
or delivering or taking an order” as required by 
this section. Carolina-Atlantic Distribs., Inc. v. 
Teachey’s Insulation, Inc., 51 N.C. App. 705, 
277 S.E.2d 460 (1981). 

In bankruptcy proceedings, both col- 
lected and uncollected sales taxes under 
this section will be accorded unlimited 
priority of payment pursuant to TIRUES.C, 
§ 507(a)-(7)(C), which accords priority status to 
taxes required to be collected by a party and 
held for the government. In re Taylor Tobacco 
Enters., Inc., 106 Bankr. 441 (E.D.N.C. 1989). 

Cited in American Equitable Assurance Co. 
v. Gold, 249 N.C. 461, 106 S.E.2d 875 (1959); In 
re Newsom Oil Co., 273 N.C. 383, 160 S.E.2d 98 
(1968); Finlator v. Powers, 902 F.2d 1158 (4th 
Cir41990): 


§ 105-164.8. Retailer’s obligation to collect tax; mail order 
sales subject to tax. 


(a) Obligation. — Every retailer engaged in business in this State as defined 
in this Article shall collect said tax notwithstanding 

(1) That the purchaser’s order or the contract of sale is delivered, mailed 

or otherwise transmitted by the purchaser to the retailer at a point 

outside this State as a result of solicitation by the retailer through the 
medium of a catalogue or other written advertisement, or 

(2) That the purchaser’s order or the contract of sale is made or closed by 

acceptance or approval outside this State, or before said tangible 


personal property enters this 


State; or 


(3) That the purchaser’s order or the contract of sale provides that said 
property shall be or is in fact procured or manufactured at a point 
outside this State and shipped directly to the purchaser from the point 


of origin; or 


(4) That said property is mailed to the purchaser in this State or a point 


outside this State or delivere 


d to a carrier outside this State fob: OL 


otherwise and directed to the purchaser 1n this State regardless of 
whether the cost of transportation is paid by the retailer or by the 


purchaser; or 


(5) That said property is delivered directly to the purchaser at a point 


outside this State; or 
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(6) Any combination in whole or in part of any two or more of the foregoing 
statements of fact, if it is intended that the tangible personal property 
purchased be brought to this State for storage, use or consumption in 
this State. 

(b) Mail Order Sales. — A retailer who makes a mail order sale is engaged 
in business in this State and is subject to the tax levied under this Article if at 
least one of the following conditions is met: 

(1) The retailer is a corporation engaged in business under the laws of this 
State or a person domiciled in, a resident of, or a citizen of, this State. 

(2) The retailer maintains retail establishments or offices in this State, 
whether the mail order sales thus subject to taxation by this State 
result from or are related in any other way to the activities of such 
establishments or offices. 

(3) The retailer has representatives in this State who solicit business or 
transact business on behalf of the retailer, whether the mail order 
sales thus subject to taxation by this State result from or are related 
in any other way to such solicitation or transaction of business. 

(4) Repealed by Session Laws 1991, c. 45, s. 16. 

(5) The retailer, by purposefully or systematically exploiting the market 
provided by this State by any media-assisted, media-facilitated, or 
media-solicited means, including direct mail advertising, distribution 
of catalogs, computer-assisted shopping, television, radio or other 
electronic media, telephone solicitation, magazine or newspaper ad- 
vertisements, or other media, creates nexus with this State. 
Through compact or reciprocity with another jurisdiction of the United 
States, that jurisdiction uses its taxing power and its jurisdiction over 
the retailer in support of this State’s taxing power. 

(7) The retailer consents, expressly or by implication, to the imposition of 
the tax imposed by this Article. For purposes of this subdivision, 
evidence that a retailer engaged in the activity described in subdivi- 
sion (5) shall be prima facie evidence that the retailer consents to the 
imposition of the tax imposed by this Article. 

(8) The retailer is a holder of a wine shipper permit issued by the ABC 
Commission pursuant to G.S. 18B-1001.1. 

(c) Local Tax. — A retailer who is required to collect the tax imposed by this 
Article must collect a local use tax on a transaction if a local sales tax does not 
apply to the transaction. The sourcing principles in G.S. 105-164.4B determine 
whether a local sales tax or a local use tax applies to a transaction. A “local 
sales tax” is a tax imposed under Chapter 1096 of the 1967 Session Laws or by 
Subchapter VIII of this Chapter, and a local use tax is a use tax imposed under 
that act or Subchapter. (1957, c. 1340, s. 5; 1987 (Reg. Sess., 1988), c. 1096, s. 
4; 1991, c. 45, s. 16; 2001-347, s, 2.10; 2003-402; s. 138; 2003-416, ss. 24(b), 
24(c).) 


(6 


—’” 


Editor’s Note. — Session Laws 1967, c. 
1096, referred to in subsection (c) of this sec- 
tion, relates to sales and use tax for Mecklen- 
burg County. 

Effect of Amendments. — Session Laws 
2003-402, s. 13, effective October 1, 2003, in 
subsection (b), inserted “at least” preceding 


“one of the following” in the introductory lan- 
guage, added subdivision (b)(8), and made mi- 
nor stylistic and punctuation changes through- 
out. 

Session Laws 2003-416, ss. 24(b) and (c), 
effective August 14, 2003, rewrote the subsec- 
tion headings in subsections (a) and (c). 


§ 105-164.9. Advertisement to absorb tax unlawful. 


Any retailer who shall by any character or public advertisement offer to 
absorb the tax levied in this Article or in any manner directly or indirectly 
advertise that the tax herein imposed is not considered an element in the price 
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to the purchaser shall be guilty of a Class 1 misdemeanor. Any violations of the 
provisions of this section reported to the Secretary shall be reported by him to 
the Attorney General of the State to the end that such violations may be 
brought to the attention of the solicitor of the court of the county or district 
whose duty it is to prosecute misdemeanors in the jurisdiction. It shall be the 
duty of such solicitor to investigate such alleged violations and if he finds that 
this section has been violated prosecute such violators in accordance with the 
law. (1957, c. 1340, s. 5; 1973, c. 476, s. 193; 1993, c. 539, s. 704; 1994, Ex. Sess., 


G24 Js2tl4(c)y) 


CASE NOTES 


Applied in Rent-A-Car Co. v. Lynch, 39 NoC: 
App. 709, 251 S.E.2d 917 (1979). 
Cited in Piedmont Canteen Serv., Inc. v. 


Johnson, 256 N.C. 155, 123 S.E.2d 582 (1962); 
In re Taylor Tobacco Enters., Inc., 106 Bankr. 
AAT (EADLUN.G. 1989)! 


§ 105-164.10. Retail bracket system. 


For the convenience of the retailer in collecting the tax due under this 
Article, the Secretary shall prescribe tables that compute the tax due on sales 
by rounding off the amount of tax due to the nearest whole cent. The Secretary 
shall issue a separate table for each rate of tax that may apply to a sale, 
including the general rate established in G.S. 105-164.4, preferential rates, 


and combined State and local rates. 


Use of the tables prescribed by the 


Secretary does not relieve a retailer of liability for the applicable rate of tax due 
on the gross receipts or net taxable sales of the retailer. (1957, c. 1340, s. 5; 
1961, c. 826, s. 2; 1973, c. 476, s. 193; 1991, c. 689, s. 313.) 


CASE NOTES 


Constitutionality. — This section does not 
render the sales tax unconstitutional as violat- 
ing the due process clause of the State Consti- 
tution or U.S. Const., Amend. XIV. Piedmont 
Canteen Serv., Inc. v. Johnson, 256 N.C. 155, 
123 S:B.2d 582 (1962). 

The seller of goods through vending ma- 
chines was in no position to attack the sales tax 
statute as discriminatory in that no tax is 
collected on sales of less than 10¢, where ap- 
proximately 76% of the seller’s receipts came 
from items priced at 10¢ or above, and thus 
assuming the average sale to be 20¢, the seller 
must have collected 5% on more than three 
fourths of its total receipts. Piedmont Canteen 
Serv., Inc. v. Johnson, 256 N.C. 155, 123 S.E.2d 
582 (1962). 

Bracket system is for the convenience of 
the retailer. Piedmont Canteen Serv., Inc. v. 
Johnson, 256 N.C. 155, 123 S.E.2d 582 (1962). 

The 1957 act made no material change in 
the effect of the bracket system, which had 
previously been in force pursuant to a regula- 
tion of the Secretary of Revenue, and made no 
change in the nature of the tax by reason of the 
inclusion of the bracket system in the act itself. 
Piedmont Canteen Serv., Inc. v. Johnson, 256 
$0 2155, 123 S.E.2d'582 (1962). 

Retailer Not Relieved of Liability. — The 


legislature was careful to state, in all instances 
where administrative provisions might be con- 
strued to shift the burden of the tax from 
retailer to purchaser, that such provisions do 
not relieve the retailer from his privilege tax 
liability. Piedmont Canteen Serv., Ing. ¥: 
Johnson, 256 N.C. 155, 123 S.E.2d 582 (1962). 

Goods Not Exempt Because of Smallness 
of Unit Price. — This Article in no particular 
exempts goods from the tax on retailers be- 
cause of smallness of unit price. Piedmont Can- 
teen Serv., Inc. v. Johnson, 256 N C21 55,0020 
SE od 562.1 1962). 

Section Has Reference to Sales, Not Unit 
Price of Goods. — The bracket system pro- 
vides that a retailer shall collect from a pur- 
chaser “no amount on sales of less than 10¢y- 
and it has reference to sales, not unit price of 
goods. Piedmont Canteen Serv., Inc. v. Johnson, 
956 N.C. 155, 123 S.E.2d 582 (1962). 

If a customer buys two or more items 
priced at less than ten cents each so that 
the sale amounts to ten cents or more, the 
retailer’s failure to collect said tax from the 
purchaser shall not affect the retailer’s liability 
to the State. Piedmont Canteen Serv., Inc. v. 
Johnson, 256 N.C. 155, 123 $.B.2d 582 (1962). 

Applied in Rent-A-Car Co. v. Lynch, 39 N.C. 
App. 709, 251 S.H.2d 917 (1979). 
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§ 105-164.11. Excessive and erroneous collections. 


(a) Remittance of Over-Collections to Secretary. — When the tax collected 
for any period is in excess of the total amount that should have been collected, 
the total amount collected must be paid over to the Secretary. When tax is 
collected for any period on exempt or nontaxable sales the tax erroneously 
collected shall be remitted to the Secretary and no refund shall be made to a 
taxpayer unless the purchaser has received credit for or has been refunded the 
amount of tax erroneously charged. This provision shall be construed with 
other provisions of this Article and given effect so as to result in the payment 
to the Secretary of the total amount collected as tax if it is in excess of the 
amount that should have been collected. 

(b) Refund Procedures First Remedy. — The first course of remedy available 
to purchasers seeking a refund of over-collected sales or use taxes from the 
seller are the customer refund procedures provided in this Chapter or 
otherwise provided by administrative rule, bulletin, or directive on the law 
issued by the Secretary. 

(c) Cause of Action Against Seller. — A cause of action against the seller for 
over-collected sales or uses taxes does not accrue until a purchaser has 
provided written notice to a seller and the seller has had 60 days to respond. 
The notice to the seller must contain the information necessary to determine 
the validity of the request. 

(d) Presumption of Reasonable Business Practice. — In connection with a 
purchaser’s request from the seller of over-collected sales or use taxes, a seller 
shall be presumed to have a reasonable business practice if, in the collection of 
sales and use taxes, the seller uses either a provider or a system, including a 
proprietary system, that is certified by the State and the seller has remitted to 
the State all taxes collected less any deductions, credits, or collection allow- 
ances. (1997c, 1340%s.5; 1959; cl259nsis 19615:c.8263is) 27119 focee ome 
193; 1991 (Reg. Sess., 1992), c. 1007, s. 4; 2004-22, s. 1.) 


Effect of Amendments. — Session Laws _ subsection (a); added the subsection (a) 
2004-22, s. 1, effective June 25, 2004, desig- catchline; and added subsections (b) through 
nated the formerly undesignated provisions as___ (d). 


§ 105-164.12: Repealed by Session Laws 2001-347, s. 2.11, effective Janu- 
ary 1, 2002. 


§ 105-164.12A. Electric golf cart and battery charger con- 
sidered a single article. 


The sale of an electric golf cart and a battery charger that is not physically 
attached to the golf cart is considered the sale of a single article of tangible 
personal property in imposing tax under this Article if the battery charger is 
designed to recharge the golf cart and is sold to the purchaser of the golf cart 
when the golf cart is sold. (1985 (Reg. Sess., 1986), c. 901.) 


§ 105-164.12B. Bundled transactions. 


(a) Bundled Transaction Defined. — A bundled transaction is a transaction 
in which all of the following conditions are met: 

(1) Aseller transfers an item of tangible personal property to a consumer 
on the condition that the consumer enter into an agreement to 
purchase services on an ongoing basis for a minimum period of at least 
six months. 
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(2) The agreement requires the consumer to pay a cancellation fee to the 
service provider if the consumer cancels the contract for services 
within the minimum period. 

(3) For the item transferred, the seller: 

a. Does not charge the consumer, or 

b. Charges the consumer a price that, after any discount or rebate the 
seller gives the consumer, is below the purchase price the seller 
paid for the item. 

(b) Bundled Transaction Is a Sale; Sales Price. — If a seller transfers an 
item of tangible personal property as part of a bundled transaction, a sale has 
occurred, and the sales price of the item is presumed to be the retail price at 
which the item would sell if no agreement for services were entered into. Part 


of this price may be paid by the consumer at the time of the transfer; the 
remainder of the price is considered paid as part of the price to be paid for the 
services contracted for. Sales tax is due on any part of the price paid by the 


consumer at the time of the transfer. 


(c) No Additional Sales Tax if Services Taxed. — If the services for which the 
consumer was required to contract are subject to services taxes at a combined 
rate equal to or greater than the combined State and local general rate of sales 
and use tax, then no additional sales tax is due on the transfer. However, if the 


consumer cancels the contract for services 


before the expiration of the 


minimum period, sales tax applies to the cancellation fee paid by the consumer. 

(d) Additional Sales Tax if Services Not Taxed. — If the services for which 
the consumer was required to contract are not subject to services taxes ata 
combined rate equal to or greater than the combined State and local general 
rate of sales and use tax, then sales tax is due at the time of the transfer on the 
remainder of the sales price not paid at that time. 

(e) Services Taxes Defined. — For the purpose of this section, the term 
“services taxes” means any combination of State franchise tax on gross 
receipts, State sales tax, or local sales tax levied on the sale of or gross receipts 


from the services. 


(f) Determination of Purchase Price. — For the purpose of this section, the 
purchase price a seller paid for an item is presumed to be no greater than the 
price the seller paid for the same model within 12 months before the bundled 
transaction, as shown on the seller’s invoices. (1996, ond Ex. sess. c. 13, s. 5.1; 


2001-414, ss. 16, 17.) 


Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 13, s. 10.2(5), made this 
section effective on the earliest date practicable 
(November 1, 1996), and provides that the 
earliest date practicable is considered to be the 
first day of the third month following the rati- 
fication of the act (August 2, 1996). The act 
further provides that this section is applicable 
to sales made on or after the effective date. 

Session Laws 1996, Second Extra Session, c. 
13, s. 1, provides that this act shall be known as 
the William S. Lee Quality Jobs and Business 
Expansion Act. 


Session Laws 1996, Second Extra Session, c. 
13, s. 10.1, provides: “This act does not affect 
the rights or liabilities of the State, a taxpayer, 
or another person arising under a statute 
amended or repealed by this act before its 
amendment or repeal; nor does it affect the 
right to any refund or credit of a tax that would 
otherwise have been available under the 
amended or repealed statute before its amend- 
ment or repeal.” 


Part 3. Exemptions and Exclusions. 


§ 105-164.13. Retail sales and use tax. 


The sale at retail and the use, storage, or consumption in this State of the 
following tangible personal property and services are specifically exempted 


from the tax imposed by this Article: 
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Agricultural Group. 


(1) Any of the following items sold to a farmer for use by the farmer in the 
planting, cultivating, harvesting, or curing of farm crops or in the 
production of dairy products, eggs, or animals. A “farmer” includes a 
dairy operator, a poultry farmer, an egg producer, a livestock farmer, 
a farmer of crops, and a farmer of an aquatic species, as defined in 
G.S. 106-758. 

a. Commercial fertilizer, lime, land plaster, plastic mulch, plant bed 
covers, potting soil, and seeds. 

b. Farm machinery, attachment and repair parts for farm machinery, 
and lubricants applied to farm machinery. The term ‘machinery’ 
includes implements that have moving parts or are operated or 
drawn by an animal. The term does not include implements 
operated wholly by hand or motor vehicles required to be regis- 
tered under Chapter 20 of the General Statutes. 

c. A horse or mule. 

d. Fuel other than electricity. 

(la) A container sold to a farmer, as defined in subdivision (1) of this 
section, used for a purpose set out in that subdivision or in packaging 
and transporting the farmer’s product for sale. 

(2) Repealed by Session Laws 2001, c. 514, s. 1, effective February 1, 2002. 

(2a) Any of the following substances when purchased for use on animals 
or plants, as appropriate, held or produced for commercial purposes. 
This exemption does not apply to any equipment or devices used to 
administer, release, apply, or otherwise dispense these substances: 
a. Remedies, vaccines, medications, litter materials, and feeds for 

animals. 

b. Rodenticides, insecticides, herbicides, fungicides, and pesticides. 

c. Defoliants for use on cotton or other crops. 

d. Plant growth inhibitors, regulators, or stimulators, including sys- 
temic and contact or other sucker control agents for tobacco and 
other crops. 

e. Semen. 

(3) Products of forests and mines in their original or unmanufactured 
state when such sales are made by the producer in the capacity of 
producer. 

(4) Cotton, tobacco, peanuts or other farm products sold to manufacturers 
for further manufacturing or processing. 

(4a) Baby chicks and poults sold for commercial poultry or egg production. 

(4b) Products of a farm sold in their original state by the producer of the 
products if the producer is not primarily a retail merchant and ice 
used to preserve agriculture, aquaculture and commercial fishery 
products until the products are sold at retail. 

(4c) Any of the following items concerning the housing, raising, or feeding 
of animals: 

a. Commercially manufactured facilities to be used for commercial 
purposes for housing, raising, or feeding animals or for housing 
equipment necessary for these commercial activities. 

b. Building materials, supplies, fixtures, and equipment that become 
a part of and are used in the construction, repair, or improvement 
of an enclosure or a structure specifically designed, constructed, 
and used for housing, raising, or feeding animals or for housing 
equipment necessary for one of these commercial activities. 

c. Commercially manufactured equipment, and parts and accessories 
for the equipment, used in a facility that is exempt from tax under 
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this subdivision or in an enclosure or a structure whose building 
materials are exempt from tax under this subdivision. 

(4d) Any of the following tobacco items: 

a. The lease or rental of tobacco sheets used in handling tobacco in 
pe warehouse and transporting tobacco to and from the ware- 

ouse. 

b. A metal flue sold for use in curing tobacco, whether the flue is 
attached to a handfired furnace or used in connection with a 
mechanical burner. 

c. A bulk tobacco barn or rack, parts and accessories attached to the 
tobacco barn or rack, and any similar apparatus, part, or acces- 
sory used to cure or dry tobacco or another crop. 

(4e) A grain, feed, or soybean storage facility, and parts and accessories 
attached to the facility. 

(5) Manufactured products produced and sold by manufacturers or pro- 
ducers to other manufacturers, producers, or registered retailers or 
wholesale merchants, for the purpose of resale except as modified by 
GS. 105-164.3(51). This exemption does not extend to or include retail 
sales to users or consumers not for resale. 

(5a) Products that are subject to tax under Article 5F of this Chapter. 

(5b) Sales to a telephone company regularly engaged in providing tele- 
phone service to subscribers on a commercial basis of central office 
equipment, switchboard equipment, private branch exchange equip- 
ment, terminal equipment other than public pay telephone terminal 
equipment, and parts and accessories attached to the equipment. 

(5c) Sales of towers, broadcasting equipment, and parts and accessories 
attached to the equipment to a radio or television company licensed by 
the Federal Communications Commission. 

(5d) Sales of broadcasting equipment and parts and accessories attached 
to the equipment to a cable service provider. For the purposes of this 
subdivision, ‘broadcasting equipment’ does not include cable. 

(6) Repealed by Session Laws 1989 (Regular Session, 1990), c. 1068, s. 1. 

(7) Sales of products of waters in their original or unmanufactured state 
when such sales are made by the producer in the capacity of producer. 
Fish and seafoods are likewise exempt when sold by the fisherman in 
that capacity. 

(8) Sales to a manufacturer of tangible personal property that enters into 
or becomes an ingredient or component part of tangible personal 
property that is manufactured. This exemption does not apply to sales 
of electricity. 

(8a) Sales to a small power production facility, as defined in 16 U.S.C. 
§ 796(17)(A), of fuel used by the facility to generate electricity. 

(9) Sales of boats, fuel oil, lubricating oils, machinery, equipment, nets, 
rigging, paints, parts, accessories, and supplies to persons for use by 
them principally in commercial fishing operations within the meaning 
of G.S. 113-168, except when the property is for use by persons 
principally to take fish for recreation or personal use or consumption. 
As used in this subdivision, “fish” is defined as in G.S. 1138-129(7). 

(10) Sales of the following to commercial laundries or to pressing and dry 
cleaning establishments: 

a. Articles or materials used for the identification of garments being 
laundered or dry cleaned, wrapping paper, bags, hangers, starch, 
soaps, detergents, cleaning fluids and other compounds or chem- 
icals applied directly to the garments in the direct performance of 
the laundering or the pressing and cleaning service. 

b. Laundry and dry-cleaning machinery, parts and accessories at- 
tached to the machinery, and lubricants applied to the machinery. 
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c. Fuel, other than electricity, used in the direct performance of the 

laundering or the pressing and cleaning service. 
(10a) Sales of the following to a major recycling facility: 

a. Lubricants and other additives for motor vehicles or machinery 
and equipment used at the facility. 

b. Materials, supplies, parts, and accessories, other than machinery 
and equipment, that are not capitalized by the taxpayer and are 
used or consumed in the manufacturing and material handling 
processes at the facility. 

c. Electricity used at the facility. 

(10b) Recodified as G.S. 105-164.13(10a)c. by Session Laws 2005-276, s. 

33.9, effective January 1, 2006. 

(11) Any of the following fuel: 

a. Motor fuel, as defined in G.S. 105-449.60, except motor fuel for 
which a refund of the per gallon excise tax is allowed under G.S. 
105-449.105A or G.S. 105-449.107. 

b. Alternative fuel taxed under Article 36D of this Chapter, unless a 
refund of that tax is allowed under G.S. 105-449.107. 

(lla) Sales of diesel fuel to railroad companies for use in rolling stock 
other than motor vehicles. The definitions in G.S. 105-333 apply in 
this subdivision. 


Medical Group. 


(12) Sales of any of the following items: 
a. Prosthetic devices. 
b. Mobility enhancing equipment sold on a prescription. 
c. Durable medical equipment sold on prescription. 
d. Durable medical supplies sold on prescription. 

(13) All of the following drugs, including their packaging materials and 
any instructions or information about the drugs included in the 
package with them: 

a. Drugs required by federal law to be dispensed only on prescription. 
b. Over-the-counter drugs sold on prescription. 
c. Insulin. 

(13a) Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 16. 

(13b) Repealed by Session Laws 1999, c. 438, s. 7, effective October 1, 
1999. 

(13c) Nutritional supplements sold by a chiropractic physician at a 
chiropractic office to a patient as part of the patient’s plan of 
treatment, as authorized by G.S. 90-151.1. 


Printed Materials Group. 


(14) Public school books on the adopted list, the selling price of which is 
fixed by State contract. 

(14a) Recodified as subdivision (33a) by Session Laws 2000-120, s. 5, 
effective July 14, 2000. 


Transactions Group. 


(15) Accounts of purchasers, representing taxable sales, on which the tax 
imposed by this Article has been paid, that are found to be worthless 
and actually charged off for income tax purposes may,at correspond- 
ing periods, be deducted from gross sales. In the case of a municipality 
that sells electricity, the account maybe deducted if it meets all the 
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conditions for charge-off that would apply if the municipality were 
subject to income tax. Any accounts deducted pursuant to this 
subdivision must be added to gross sales if afterwards collected. 

(16) Sales of an article repossessed by the vendor if tax was paid on the 
sales price of the article. 


Exempt Status Group. 


(17) Sales which a state would be without power to tax under the 
limitations of the Constitution or laws of the United States or under 
the Constitution of this State. 


Unclassified Group. 


(18) Repealed by Session Laws 2005-276, s. 33.9, effective January l, 
2006. 

(19) Repealed by Session Laws 1991, c. 618, s. 1. 

(20) Sales by blind merchants operating under supervision of the Depart- 
ment of Health and Human Services. 

(21) The lease or rental of motion picture films used for exhibition 
purposes where the lease or rental of such property is an established 
business or part of an established business or the same is incidental 
or germane to said business of the lessee. 

(22) The lease or rental of films, motion picture films, transcriptions and 
recordings to radio stations and television stations operating under a 
certificate from the Federal Communications Commission. 

(22a) Sales of audiovisual masters made or used by a production company 
in making visual and audio images for first generation reproduction. 
For the purpose of this subdivision, an “audiovisual master” is an 
audio or video film, tape, or disk or another audio or video storage 
device from which all other copies are made. 

(23) Sales of the following packaging items: 

a. Wrapping paper, labels, wrapping twine, paper, cloth, plastic bags, 
cartons, packages and containers, cores, cones or spools, wooden 
boxes, baskets, coops and barrels, including paper cups, napkins 
and drinking straws and like articles sold to manufacturers, 
producers and retailers, when such materials are used for pack- 
aging, shipment or delivery of tangible personal property which is 
sold either at wholesale or retail and when such articles consti- 
tute a part of the sale of such tangible personal property and are 
delivered with it to the customer. 

b. Acontainer that is used as packaging by the owner of the container 
or another person to enclose tangible personal property for 
delivery to a purchaser of the property and is required to be 
returned to its owner for reuse. 

(24) Sales of fuel and other items of tangible personal property for use or 
consumption by or on ocean-going vessels which ply the high seas in 
interstate or foreign commerce in the transport of freight and/or 
passengers for hire exclusively, when delivered to an officer or agent of 
such vessel for the use of such vessel; provided, however, that sales of 
fuel and other items of tangible personal property made to officers, 
agents, members of the crew or passengers of such vessels for their 
personal use shall not be exempted from payment of the sales tax. 

(25) Sales by merchants on the Cherokee Indian Reservation when such 
merchants are authorized to do business on the Reservation and are 
paying the tribal gross receipts levy to the Tribal Council. 
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(26) Food sold not for profit by public or private school cafeterias within 
school buildings during the regular school day. 

(26a) Food sold not for profit by a public school cafeteria to a child care 
center that participates in the Child and Adult Care Food Program of 
the Department of Public Instruction. 

(27) Meals and food products served to students in dining rooms regularly 
operated by State or private educational institutions or student 
organizations thereof. 

(28) Sales of newspapers by newspaper street vendors, by newspaper 
carriers making door-to-door deliveries, and by means of vending 
machines and sales of magazines by magazine vendors making 
door-to-door sales. 

(29) Repealed by Session Laws 2005-435, s. 30, effective September 27, 
2005: 

(29a) Repealed by Session Laws 1995 (Regular Session, 1996), c. 646, s. 5. 

(30) Sales from vending machines when sold by the owner or lessee of said 
machines at a price of one cent (1¢) per sale. 

(31) Sales of meals not for profit to elderly and incapacitated persons by 
charitable or religious organizations not operated for profit which are 
entitled to the refunds provided by G.S. 105-164.14(b), when such 
meals are delivered to the purchasers at their places of abode. 

(3la) Food sold by a church or religious organization not operated for 
profit when the proceeds of the sales are actually used for religious 
activities. 

(31b) Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 16. 

(32) Sales of motor vehicles, the sale of a motor vehicle body to be 
mounted on a motor vehicle chassis when a certificate of title has not 
been issued for the chassis, and the sale of a motor vehicle body 
mounted on a motor vehicle chassis that temporarily enters the State 
so the manufacturer of the body can mount the body on the chassis. 

(33) Tangible personal property purchased solely for the purpose of export 
to a foreign country for exclusive use or consumption in that or some 
other foreign country, either in the direct performance or rendition of 
professional or commercial services, or in the direct conduct or 
operation of a trade or business, all of which purposes are actually 
consummated, or purchased by the government of a foreign country 
for export which purpose is actually consummated. “Export” shall 
include the acts of possessing and marshalling such property, by 
either the seller or the purchaser, for transportation to a foreign 
country, but shall not include devoting such property to any other use 
in North Carolina or the United States. “Foreign country” shall not 
include any territory or possession of the United States. 

In order to qualify for this exemption, an affidavit of export 
indicating compliance with the terms and conditions of this exemp- 
tion, as prescribed by the Secretary of Revenue, must be submitted by 
the purchaser to the seller, and retained by the seller to evidence 
qualification for the exemption. 

If the purposes qualifying the property for exemption are not 
consummated, the purchaser shall be liable for the tax which was 
avoided by the execution of the aforesaid affidavit as well as for 
applicable penalties and interest and the affidavit shall contain 
express provision that the purchaser has recognized and assumed 
such liability. 

The principal purpose of this exemption is to encourage the flow of 
commerce through North Carolina ports that is now moving through 
out-of-state ports. However, it is not intended that property acquired 
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for personal use or consumption by the purchaser, including gifts, 

shall be exempt hereunder. 

(33a) Tangible personal property sold by a retailer to a purchaser within 
or without this State, when the property is delivered in this State to 
4 common carrier or to the United States Postal Service for delivery to 
the purchaser or the purchaser’s designees outside this State and the 
purchaser does not subsequently use the property in this State. 

(34) Sales of items by a nonprofit civic, charitable, educational, scientific 
or literary organization when the net proceeds of the sales will be 
given or contributed to the State of North Carolina or to one or more 
of its agencies or instrumentalities, or to one or more nonprofit 
charitable organizations, one of whose purposes is to serve as a 
conduit through which such net proceeds will flow to the State or to 
one or more of its agencies or instrumentalities. 

(35) Sales by a nonprofit civic, charitable, educational, scientific, literary, 
or fraternal organization when all of the following conditions are met: 
a. The sales are conducted only upon an annual basis for the purpose 

of raising funds for the organization's activities. 

b. The proceeds of the sale are actually used for the organization’s 
activities. 

c. The products sold are delivered to the purchaser within 60 days 
after the first solicitation of any sale made during the organiza- 
tion’s annual sales period. 

(36) Advertising supplements and any other printed matter ultimately to 
be distributed with or as part of a newspaper. 

(37) Repealed by Session Laws 2001-424, s. 34.23(a), effective December 
1, 2001, and applicable to sales made on or after that date. 

(38) Food and other items lawfully purchased under the Food Stamp 
Program, 7 U.S.C. § 51, and supplemental foods lawfully purchased 
with a food instrument issued under the Special Supplemental Food 
Program, 42 U.S.C. § 1786, and supplemental foods purchased for 
direct distribution by the Special Supplemental Food Program. 

(39) Sales of paper, ink, and other tangible personal property to commer- 
cial printers and commercial publishers for use as ingredients or 
component parts of free distribution periodicals and sales by printers 
of free distribution periodicals to the publishers of these periodicals. 
As used in this subdivision, the term “free distribution periodical” 
means a publication that is continuously published on a periodic basis 
monthly or more frequently, 1s provided without charge to the recip- 
ient, and is distributed in any manner other than by mail. 

(40) Sales to the Department of Transportation. 

(41) Sales of mobile classrooms to local boards of education or to local 
boards of trustees of community colleges. 

(42) Tangible personal property that is purchased by a retailer for resale 
or is manufactured or purchased by a wholesale merchant for resale 
and then withdrawn from inventory and donated by the retailer or 
wholesale merchant to either a governmental entity or a nonprofit 
organization, contributions to which are deductible as charitable 
contributions for federal income tax purposes. 

(43) Custom computer software. Custom computer software and the 
portion of prewritten computer software that is modified or enhanced 
if the modification or enhancement 1s designed and developed to the 
specifications of a specific purchaser and the charges for the modifi- 
cation or enhancement are separately stated. 

(43a) Computer software delivered electronically or delivered by load and 
leave. 
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(44) Piped natural gas. — This item is exempt because it is taxed under 
Article 5E of this Chapter. 

(45) Sales of the following items to an interstate passenger air carrier for 
use at its hub: 

a. Aircraft lubricants, aircraft repair parts, and aircraft accessories. 

b. Aircraft simulators for flight crew training. 

(45a) Sales to an interstate air business of tangible personal property that 
becomes a component part of or is dispensed as a lubricant into 
commercial aircraft during its maintenance, repair, or overhaul. For 
the purpose of this subdivision, commercial aircraft includes only 
aircraft that has a certified maximum take-off weight of more than 
12,500 pounds and is regularly used to carry for compensation 
passengers, commercial freight, or individually addressed letters and 
packages. 

(45b) Sales of the following items to an interstate air courier for use at its 
hub: 

a. Aircraft lubricants, aircraft repair parts, and aircraft accessories. 

b. Materials handling equipment, racking systems, and related parts 
and accessories for the storage or handling and movement of 
tangible personal property at an airport or in a warehouse or 
distribution facility. 

(46) Sales of electricity by a municipality whose only wholesale supplier of 
electric power is a federal agency and who is required by a contract 
with that federal agency to make payments in lieu of taxes. 

(47) An amount charged as a deposit on a beverage container that is 
returnable to the vendor for reuse when the amount is refundable or 
creditable to the vendee, whether or not the deposit is separately 
charged. 

(48) An amount charged as a deposit on an aeronautic, automotive, 
industrial, marine, or farm replacement part that is returnable to the 
vendor for rebuilding or remanufacturing when the amount is refund- 
able or creditable to the vendee, whether or not the deposit is 
separately charged. This exemption does not include tires or batteries. 

(49) Installation charges when the charges are separately stated. 

(49a) Delivery charges for delivery of direct mail if the charges are 
separately stated on an invoice or similar billing document given to 
the purchaser. 

(50) Fifty percent (50%) of the sales price of tangible personal property 
sold through a coin-operated vending machine, other than tobacco. 

(51) Water delivered by or through main lines or pipes for either commer- 
cial or domestic use or consumption. 

(52) Items subject to sales and use tax under G.S. 105-164.4, other than 
electricity and telecommunications service, if all of the following 
conditions are met: 

(a) The items are purchased by a State agency for its own use and in 
accordance with G.S. 105-164.29A. 

(b) The items are purchased pursuant to a valid purchase order 
issued by the State agency that contains the exemption number of 
the agency and a description of the property purchased, or the 
items purchased are paid for with a State-issued check, electronic 
deposit, credit card, procurement card, or credit account of the 
State agency. 

(c) For all purchases other than by an agency-issued purchase 
order,the agency must provide to or have on file with the retailer 
the agency’s exemption number. 

(53) Sales to a professional land surveyor of tangible personal property on 
which custom aerial survey data is stored in digital form or is depicted 
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in graphic form. Data is custom if it was created to the specifications 
of the professional land surveyor purchasing the property. A profes- 
sional land surveyor is a person licensed as a surveyor under Chapter 
89C of the General Statutes. (1957, c. 1340, s. 5; 1959, c. 670; c. Was bob. 


a5: 1961, ¢. 020, Ss. 2,.cC, L108, T1163. 1963..c. 1169 ss. 7-0: 1969; ic, 
1041; 1967, c. 756; 1969, c. 907; 1971, c. 990; 1973, c. 476, s. 143; c. 
708, s.i1; ce. 1064, 1076; c, 1287, s. 8: 1975,.2nd Sess., c. 982; 1977, c. 
771, s. 4; 1977, 2nd Sess., c. 1219, s. ASG pO Ome 14G: SS ly 2eCr 100. 
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555: c. 656, ss. 24, 25; 1985 (Reg. Sess., 1986), c. 953; c. 973; c. 982, 
_ 2; 1987, c. 800, s. 1; 1987 (Reg. Sess., 1988), c. 937; 1989, c. 692, ss. 
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Sess., 1992), c. 931, ss. 1, 2; c. O25 cul cuQA0 uel C1940. cult, LOOKS 
5, 44: 1993, c. 484,.s: 3;.c. 513, sal; 1993 (Reg. Sess., 1994), c. 739, s. 
1; 1995, c. 390, s. 14; c. 451, s. 1; ¢. 477, ss. 2, 3; 1995 (Reg. Sess., 1996), 


c. 646, ss. 4, 5; c. 649, s. 


1; 1996, 2nd Ex. Sess., 


cu 4anssanlo alia: 


1997-369, s. 2; 1997-370, s. 2; 1997-397, s. 1; 1997-423, s. 3; 1997-443, 


8. 11A.118(@):'1997-456, s. 27; 


1997-506, s. 36; 1997-521, s. 1; 1998-22, 


s. 6; 1998-55, ss. 9, 15; 1998-98, ss. 14, 14.1, 49, 107; 1998-146, s. 9; 
1998-171, s. 10(a), (b); 1998-225, s. 4.3; 1999-337, s. 31; 1999-360, s. 
7(a)-(c); 1999-438, ss. 5-12; 2000-120, s. 5; 9000-153, s.0; 2001-347, s. 
9.12: 2001-424, s. 34.23(a); 2001-476, s. 17(e); 2001-509, s. 1; 2001- 
514, s. 1; 2002-184, s. 9; 2003-284, ss. 45.5, 45.5A; 2003-349, s. 11; 


2003-416, ss. 18(a), 21; 


9003-431, s. 1; 2004-124, ss. 32B.2, 32B.4; 


2005-276, s. 33.9; 2005-435, ss. 30, 31.) 


Editor’s Note. — The reference in subdivi- 
sion (18) above to G.S. 105-164.4(4) was appar- 
ently intended to be a reference to G.S. 105- 
164.4(a)(4). 

Session Laws 1989, c. 692, s. 8.4, as amended 
by Session Laws 1995 (Reg. Sess., 1996), c. 590, 
s. 7, and by Session Laws 1999-380, s. 3, 
provides that when contracts for all projects 
specified in Article 14 of Chapter 136 have been 
let and sufficient revenue has been accumu- 
lated to pay the contracts, the Secretary of 
Transportation shall certify this occurrence by 
letter to the Speaker of the House of Represen- 
tatives, the President Pro Tempore of the Sen- 
ate, and the Secretary of State, which contin- 
gency is not expected to happen until the year 
2020. Proceeds of bonds and notes issued pur- 
suant to the State Highway Bond Act of 1996 
shall not be included as revenues accumulated 
to pay the contracts for projects specified in 
Article 14 of Chapter 136 of the General Stat- 
utes. Section 8.4(9) of c. 692 amends subsection 
(32) of this section by deleting “Sales of motor 
vehicles” at the beginning, effective the first 
day of the calendar quarter following the date 
the Secretary sends the letter, unless there is 
less than 30 days between that date and the 
first day of the following quarter, in which case, 
the amendment will become effective the first 
cay of the second calendar quarter following 


the date the letter is sent. Session Laws 2003- 
383, s. 4, provides that the General Assembly 
reaffirms its intent that the proceeds of the 
issuance of any bonds pursuant to the Highway 
Bond Act of 1996, Session Laws 1995 (Reg. 
Sess., 1996), c. 590, shall be used only for the 
purposes stated in the act, and for no other 
purpose. 

Subdivisions (39)(1) through (39)(4) were re- 
designated as subdivisions (39)a. to (39)d. pur- 
suant to Session Laws 1997-456, s. 27, which 
authorized the Revisor of Statutes to renumber 
or reletter sections and parts of sections having 
a number or letter designation that is incom- 
patible with the General Assembly’s computer 
database. 

Session Laws 1998-22, s. 6 and Session Laws 
1998-55, s. 9 each added a subdivision (44). The 
subdivision (44) added by Session Laws 1998- 
55, s. 9 was to go into effect on January 1, 2001; 
it was redesignated as subdivision (45) at the 
direction of the Revisor of Statutes. This subdi- 
vision was subsequently repealed by Session 
Laws 1999-360, s. 7(a), effective retroactively to 
May 1, 1999, and hence never went into effect. 
The present subdivision (45) was added by 
Session Laws, 1999-360, s. 7(b), effective re- 
spectively as of May 1, 1999. 

Session Laws 2001-347, s. 2.12, added subdi- 
visions (5a), (47), (48), (49) and (50). See editor’s 
note for effective dates. 
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Session Laws 2001-347, s. 3.2, makes subdi- 
vision (5a) effective January 1, 2006, and sub- 
divisions (47) through (50) effective January 1, 
2002. 

Session Laws 2003-284, s. 45.1, provides: 
“The Streamlined Sales and Use Tax Agree- 
ment is an historic multistate agreement de- 
signed to simplify and modernize sales and use 
tax collection and administration. The states 
and businesses involved in the Streamlined 
Sales Tax Project recognize that a simplified 
and uniform system saves businesses compli- 
ance and audit costs, while also saving states 
administrative costs and improving voluntary 
compliance, which should increase state collec- 
tions. To participate in the Agreement, North 
Carolina must amend or modify some of its 
sales and use tax law to conform to the simpli- 
fications and uniformity in the Agreement. This 
part [Part XLV of Session Laws 2003-284] 
makes those necessary changes.” 

Session Laws 2003-284, s. 45.12, provides 
that the amendments to subdivisions (12), (13), 
and (43), and the additions of subdivisions 
(43A) and (51) by s. 45.5 are effective July 15, 
2003, and the amendment to subdivision (50) 
by s. 45.5A is effective January 1, 2004. 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Session Laws 2004-124, s. 32B.5, provides 
that s. 32B.2 is effective October 1, 2004, and 
applies to sales made on or after that date; s. 
32B.4 is effective July 1, 2005, and applies to 
sales made on or after that date. 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
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ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2003-284, ss. 45.5 and 45.5A, rewrote subdivi- 
sions (12), (13), and (43); inserted subdivision 
(43a); in subdivision (50), deleted “closed con- 
tainer soft drinks and” following “other than”; 
and added subdivision (51). See Editor’s note 
for effective dates. 

Session Laws 2003-349, s. 11, effective July 
27, 2003, at the end of the first sentence in 
subdivision (15), deleted “provided, however, 
they must be added to gross sales if afterwards 
collected,” and added the second and third 
sentences. 

Session Laws 2003-416, ss. 18.(a) and 21, 
effective August 14, 2003, inserted “and 
swervice” following “personal property” in the 
introductory paragraph, and substituted “105- 
164.3(51)” for “105-164.3(23)” in the first sen- 
tence of subdivision (5). 

Session Laws 2003-431, s. 1, effective July 1, 
2004, and applicable to sales made on or after 
that date, added subdivision (52). 

Session Laws 2004-124, ss. 32B.2 and 32B.4, 
inserted “plastic mulch, plant bed covers” in 
subdivision (1); reenacted and rewrote subdivi- 
sion (39); added subdivisions (45a) and (49a); 
and added subdivision (53). See editor’s note for 
effective dates. 

Session Laws 2005-276, s. 33.9, effective Oc- 
tober 1, 2005, rewrote subdivision (1); added 
subdivision (la); added sub-subdivision (2a)e.; 
in subdivision (4c), in the introductory lan- 
guage, inserted “items concerning the housing, 
raising, or feeding of animals”; rewrote subdi- 
vision (4d); added subdivision (4e); in subdivi- 
sion (5a), substituted “Products” for “Mill ma- 
chinery and mill machinery parts and 
accessories”; added subdivisions (5b) through 
(5d); rewrote subdivisions (10) and (10a); des- 
ignated subdivision (10b) as sub-subdivision 
(10a)c.; deleted subdivision (18); rewrote subdi- 
vision (45) and added subdivision (45b). 

Session Laws 2005-435, ss. 30 and 31, effec- 
tive January 1, 2006, deleted former subdivi- 
sion (29), which read: “Sales to the North Caro- 
lina Museum of Art of paintings and other 
objects or works of art for public display, the 
purchases of which are financed in whole or in 
part by gifts or donations”; and inserted “con- 
tinuously” preceding “published on a periodic 
basis” in the second sentence of subdivision 
(39). 

Legal Periodicals. — For article, “All the 
News That’s Fit to Tax: First Amendment Lim- 
itations on State and Local Taxation of the 
Press,” see 21 Wake Forest L. Rev. 59 (1985). 

For note on the North Carolina sales and use 
tax exemption for newspapers, in light of In re 
Village Publishing Corp., 312 N.C. 211, 322 
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S E.2d 155 (1984), appeal dismissed, — U.S. —, 
105 S. Ct. 2693, 86 L. Ed. 2d 710 (1985), see 21 
Wake Forest L. Rev. 145 (1985). 

For 1997 legislative survey, see 20 Campbell 
L. Rev. 481. 
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See legislative survey, 21 Campbell L. Rev. 
o2Ze (1999). 


CASE NOTES 


I. General Consideration. 
Il. Farm Products. 
Ill. Insecticides. 


IV. Property Incorporated into Manufactured Product. 


V. Sales of Used Articles. 


VI. Materials Used for Packaging, Shipment, or Delivery. 


. Newspapers. 


I. GENERAL CONSIDERATION. 

Editor’s Note. — Some of the cases cited 
below were decided under the former law. 

Subsection (14) Violates Free Press 
Clause of United States Constitution. — 
Religious literature exemption contained in 
subsection (14) of this section violates free 
press clause of United States Constitution. 
Finlator v. Powers, 902 F.2d 1158 (4th Cir. 
1990). 

And Violates Establishment Clause of 
United States Constitution. — Religious lit- 
erature exemption contained in subsection (14) 
of this section contravenes the establishment 
clause of United States Constitution. Finlator 
v. Powers, 902 F.2d 1158 (4th Cir. 1990). 

Religious literature exemption contained in 
subsection (14) of this section differentiates 
between Christian sacred text and other publi- 
cations, both sacred and nonsacred and Chris- 
tian and non-Christian. This distinction forces 
State to discriminate on basis of contents of 
book, text or other published work, which is 
anipléraple, sunder’ U.S. Const., Amend. I. 
Finlator v. Powers, 902 F.2d 1158 (4th Cir. 
1990). 

Power to exempt from taxation, as well 
as the power to tax, is an essential attribute of 
sovereignty. Sale v. Johnson, 258 iN Oo Tee) 
S.E.2d 465 (1963). 

Statutes Strictly Construed. — Statutes 
providing exemption from taxation are strictly 
construed. Sale v. Johnson, 258 N.C. 749, 129 
S.E.2d 465 (1963). 

Provisions in a tax statute granting exemp- 
tions from the tax thereby imposed are to be 
strictly construed in favor of the imposition of 
the tax and against the claim of exemption. 
Hatteras Yacht Co. v. High, 265 N.C. 653, 144 
S.E.2d 821 (1965). 

Exemption Is Never Presumed. — The 
general rule is that a grant of exemption from 
taxation is never presumed. Sale v. Johnson, 
258 N.C. 749, 129 S.E.2d 465 (1963). 

Claimant Has Burden. — One who claims 
au. exemption or exception from tax coverage 


has the burden of bringing himself within the 
exemption or exception. Piedmont Canteen 
Serv., Inc. v. Johnson, 256 N.C. 155, 123'S.E:2d 
582 (1962). 

For meaning of “original or unmanufac- 
tured state” in subdivision (3), see Duke 
Power Co. v. Clayton, 274 N.C. 505, 164 S.E.2d 
289 (1968). 

Sales Tax Is Unconstitutional if Transac- 
tion Is Interstate. — A sales tax is a tax on the 
freedom of purchase, and, when applied to 
interstate transactions, is a tax on the privilege 
of doing interstate commerce, creates a burden 
on interstate commerce, and runs counter to 
the Commerce Clause of the federal Constitu- 
tion. Excel, Inc. v. Clayton, 269 N.C. 127, 152 
See dl 96 7: 

Delivery to Carrier for Transportation 
Out of State Makes Property Immune 
from Local Taxation. — The unconditional 
commitment of property to a common carrier 
for transportation in regular course to another 
state or country is generally held to place it in 
the stream of interstate or foreign commerce, SO 
as to render it immune from local taxation. 
Excel, Inc. v. Clayton, 269 N.C. 127, 152:S.E.2d 
AeCloGw): 

But Principle Is Inapplicable to Deliver- 
ies to Purchasers in State. — The principle 
of law that the unconditional commitment of 
property to a common carrier for transportation 
in regular course to another state or country 
places it in the stream of interstate or foreign 
commerce, so as to render it immune from local 
taxation, is not applicable where the material 
was delivered to the purchasers in North Caro- 
lina, the taxing jurisdiction. Excel, Inc. v. Clay- 
ton, 269 N.C. 127, 152 S.b.2dlrd) 967). 

Despite Intention to Use Goods Out of 
State. — The mere intention of the buyer and 
the seller that the goods sold be used outside of 
the State does not make the sales transaction 
any less a local intrastate activity. Where the 
delivery of the goods sold is in the taxing state 
and is accepted within the taxing state, a sales 
tax may lawfully be imposed upon the transac- 
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tion. Excel, Inc. v. Clayton, 269 N.C. 127, 152 
S.E.2d 171 (1967). 

Incidental interstate attributes do not 
transform purely local transactions into 
interstate transactions and thereby create a 
burden on interstate commerce and run 
counter to the Commerce Clause of the federal 
Constitution. Excel, Inc. v. Clayton, 269 N.C. 
12779152°9.E.20.1 71sGl9G7): 

Sales Held Intrastate and Subject to 
Sales Tax. — Sale of goods to interstate carri- 
ers for use by the carriers at terminals outside 
this State are intrastate transactions subject to 
the North Carolina sales tax when the goods 
are delivered to the carriers at the seller’s plant 
in this State notwithstanding the carriers take 
the goods f.o.b. the seller’s plant under bills of 
lading with themselves as consignees at the 
respective terminals, without transportation 
charges, and inspection of the goods is had at, 
and payment is forwarded from, such foreign 
terminals. The imposition of such tax does not 
offend the Commerce Clause of the federal 
Constitution. Excel, Inc. v. Clayton, 269 N.C. 
127, 1525. 2a VL 9G): 

Purchases by Housing Authority. — Nei- 
ther the Constitution of this State nor the 
Constitution and laws of the United States 
prohibit the collection of a sales tax on pur- 
chases of tangible personal property made by a 
housing authority duly created, organized and 
existing under and by virtue of the Housing 
Authorities Law (G.S. 157-1 et seq.) enacted in 
1935 by the General Assembly of North Caro- 
lina. Housing Auth. v. Johnson, 261 N.C. 76, 
134 S.E.2d 121 (1964). 

Local Use Taxes Generally Applicable. — 
Under G.S. 105-467 and G.S. 105-68, exemp- 
tions from local use taxes are explicitly limited 
to and made dependent on the existence of 
codified exemptions from the State sales and 
use taxes, and in G.S. 105-164.13, the legisla- 
ture has meticulously set forth approximately 
50 exemptions and exclusions to the states 
sales and use taxes, many of which are sub- 
categorized by industry but nowhere in G.S. 
105-164.13 are insurance companies exempted 
from state sales and use tax; thus, local use 
taxes are generally applicable, and the North 
Carolina General Assembly did not intend to 
make them inapplicable to insurance compa- 
nies. Proposed Assessments of Additional Sales 
& Use Tax v. Jefferson-Pilot Ins. Co., 161 N.C. 
App. 558, 589 S.E.2d 179; 2003 N.C. App. 
LEXIS 2274 (2003). 

Local Sales Tax Not Precluded by Ex- 
emption from State Tax. — The limitation, in 
G.S. 105-467(1), of local sales tax to sales “sub- 
ject to” the State sales tax refers not to those 
transactions for which a state sales tax is 
actually assessed, but to any transaction de- 
scribed in (former) G.S. 105-164.4(1) without 
regard to whether the transaction might be 
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exempted or excluded from taxation by the 
operation of G.S. 105-164.13. Thus, exemption 
from state sales tax does not preclude the 
assessment of a local sales tax. Gregory Poole 
Equip. Co. v. Coble, 38 N.C. App. 483, 248 
S.H.2d 378 (1978),.. aff'd, 297 N.C. .194;252 
5.24 729 (1979). 

Burden of Proof. — Where the tax coverage 
is challenged by virtue of an exemption or 
exception, the burden is upon the challenger to 
bring himself within the exemption or excep- 
tion. Henderson v. Gill, 229 N.C. 313, 49 S.E.2d 
754 (1948). 

Cited in In re Halifax Paper Co., Inc., 259 
N.C. 589, 181 S.E.2d 441 (1963); Hajoca Corp. v. 
Clayton, 277 N.C. 560, 178 S.E.2d 481 (1971). 


Il. FARM PRODUCTS. 


Flowers grown upon the vendors’ own 
land are farm products within the meaning 
of the exemption of such products from the 
sales tax. Henderson v. Gill, 229 N.C. 313, 49 
S.E.2d 754 (1948). 

Sale by Florist of Flowers Grown on 
Own Land. — Plaintiffs operated a florist shop 
and sold therein flowers grown by themselves 
on their own land and also flowers purchased 
from wholesalers. It was held that the sale of 
flowers grown by them on their own land was 
not exempt from the sales tax, since even 
though such flowers are regarded as farm prod- 
ucts, such sales were made by plaintiffs in their 
character and capacity of florists and not as 
farmers or producers. Henderson v. Gill, 229 
N.C. 313, 49 S.E.2d 754 (1948). 


Ill. INSECTICIDES. 


Section does not define “insecticides,” so 
the term must be given its ordinary meaning. 
Olin Mathieson Chem. Corp. v. Johnson, 257 
N.C. 666, 127 S.E.2d 262 (1962). 

MH-30 is an agent for destroying weeds 
and plants, an herbicide. It is no more an 
insecticide than would be a forest fire which 
destroyed the balsam firs upon which the 
woolly aphids feed. Olin Mathieson Chem. 
Corp. v. Johnson, 257 N.C. 666, 127 S.E.2d 262 
(1962). 


IV. PROPERTY INCORPORATED INTO 
MANUFACTURED PRODUCT. 


Purpose. — The clear intent of subdivision 
(8) is that a sale of such property to a “manu- 
facturer” is not taxed and neither is its use by 
the manufacturer as an ingredient or compo- 
nent of another “manufactured” article. In re 
Clayton-Marcus Co., 286 N.C. 215, 210 S.E.2d 
199 (1974). 

“Manufacturing” Defined. — See In re 
Appeal of Clayton-Marcus Co., 286 N.C. 215, 
210 S.E.2d 199 (1974). 

Construed Against One Claiming Ex- 
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emption. — Subdivision (8), being an exemp- 
tion from the tax otherwise imposed upon a 
“use” of tangible personal property, is to be 
construed strictly against the claim of exemp- 
tion, insofar as its meaning is in doubt. In re 
Clayton-Marcus Co., 286 IMC 21> 210 5.20 
199 (1974). 

Inapplicable to Sales Promotional Mate- 
rial. — The exemption provided in subdivision 
(8) was not intended by the legislature to apply, 
and does not apply, to use of material by a 
manufacturer in the production of an article 
intended for use by the manufacturer, itself, 
through its distribution to potential customers 
as sales promotional material. In re Clayton- 
Marcus Co., 286 N.C. 215, 210 S.E.2d 199 
(1974). 

Furniture manufacturer producing 
swatch books for use of its sales represen- 
tatives and its customers has “manufactured” 
these swatch books. In re Clayton-Marcus Co., 
Deg NG 215,.210'S.b.2d 199 (1974). 


V. SALES OF USED ARTICLES. 


Policy behind subdivision (16) of this 
section is to prevent the same tax from being 
imposed twice on what are essentially the pro- 


ceeds of one sale. Gregory Poole Equip. Co. v. 
Coble, 297 N.C. 19, 252 S.E.2d 729 (1979). 


VI. MATERIALS USED FOR 
PACKAGING, SHIPMENT, OR 
DELIVERY. 


Poultry Coops. — Where plaintiffs alleged 
that they “sell their coops to farmers, 
poultrymen, and persons, firms, and corpora- 
tions engaged in the poultry business, and such 
coops are used for packaging, shipment, and 
delivery of tangible personal property which is 
sold either at wholesale or retail, or such coops 
are delivered with the chickens or turkeys to 
the customer,” and defendant admitted “that 
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the plaintiffs sell their coops to farmers, 
poultrymen and persons, firms and corpora- 
tions engaged in the poultry business, and that 
such coops are used by such customers in the 
delivery of live poultry, which is sold by such 
customers at either wholesale or retail,” such 
allegations in the complaint and admissions in 
the answer are not sufficient to exempt plain- 
tiffs’ sales of coops from the sales tax within the 
purview and intent of subdivision (23) of this 
section, since there was no allegation in the 
complaint to the effect that when plaintiffs’ 
vendees sold poultry the coops constituted a 
part of the sale of such poultry and were deliv- 
ered with the poultry to the customer. Sale v. 
Johnson, 258 N.C. 749, 129 S.H.2d 465 (1963). 


VII. NEWSPAPERS. 


The North Carolina use tax can be con- 
stitutionally assessed against a newspa- 
per which enjoys protection under U.S. Const., 
Amend. I. In re Assessment of Additional N.C. 
& Orange County Use Taxes, 312 INE CR Easy 
SH 2d.l5olI384 

“Newspaper” Defined. — A newspaper is a 
publication appearing at short intervals of time 
containing news which may be of various types, 
and intended for the general reader. In re 
Assessment of Additional N.C. & Orange 
County Use Taxes, 66 N.C. App. A493.311'S:E.2d 
366, modified and aff'd, 312 ING ©2211 2322 
S E.2d 155 (1984), appeal dismissed, 472 U.S. 
1001, 105 S. Ct. 2693, 86 L. Ed. 2d 710 (1985). 

Publication devoted almost entirely to 
advertising which does not disseminate news 
except in very small amounts, does not qualify 
as a newspaper but is instead an advertising 
circular. In re Assessment of Additional N.C. & 
Orange County Use Taxes, 66 N.C. App. 423, 
311 S.E.2d 366, modified and aff’d, 312 N.C. 
OF o22 6 Med oa 1984) appeal dismissed, 
472 U.S. 1001, 105 S. Ct. 2693, 86 L. Ed. 2d 710 
(1985). 


OPINIONS OF ATTORNEY GENERAL 


Sand and crushed stone which have been 
washed and screened remain in their “original 
or unmanufactured state,” and sale by producer 
as producer and not retail merchant is exempt 


from the sales tax. See opinion of Attorney 
General to Mr. Eric L. Gooch, Department of 
Revenue, 41 N.C.A.G. 511 (1971). 


§ 105-164.13A. Service charges on food, beverages, or 


meals. 


When a service charge is imposed on food, beverages, or meals, so much of 


the service charge that does not excee 


d twenty percent (20%) of the sales price 


is considered a tip and is specifically exempted from the tax imposed by this 
Article if it meets both of the following conditions: : 
(1) Is separately stated in the price list, menu, or written proposal and 


also in the invoice or bill. 
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(2) Is turned over to the personnel directly involved in the service of the 
food, beverages, or meals, in accordance with G.S. 95-25.6. (1979, c. 
GUL Ss. (6, doloecndeoess. c. LIOIM 999 anceto) 


Editor’s Note. — Session Laws 1999-438, s. 
31, provides: “This act does not affect the rights 
or liabilities of the State, a taxpayer, or another 
person arising under a statute amended or 
repealed by this act before the effective date of 


its amendment or repeal; nor does it affect the 
right to any refund or credit of a tax that 
accrued under the amended or repealed statute 
before the effective date of its amendment or 
repeal.” 


§ 105-164.13B. Food exempt from tax. 


(a) State Exemption. — Food is exempt from the taxes imposed by this 
Article unless the food is included in one of the subdivisions in this subsection. 
The following food items are subject to tax: 

(1) Repealed by Session Laws 2005-276, s. 33.10, effective October 1, 
PAN ONS. 

(2) Dietary supplements. 

(3) Food sold through a vending machine. 

(4) Prepared food. 

(5) Soft drinks. 

(6) Repealed by Session Laws 2003-284, s. 45.6B, effective January 1, 
2004. 

(7) Candy. 

(b) Administration of Local Food Tax. — The Secretary must administer 
local sales and use taxes imposed on food as if they were imposed under this 
Article. This applies to local taxes on food imposed under Subchapter VIII of 
this Chapter and under Chapter 1096 of the 1967 Session Laws. (1998-212, s. 
29A.1(b); 2001-347, s. 2.13; 2001-489, s. 3(b); 2003-284, ss. 45.6, 45.6A, 45.6B; 


2003-416, s. 22; 2005-276, s. 33.10.) 


Cross References. — As to applicability of 
this section to local government sales and use 
tax for beach nourishment, see G.S. 105-529. 

Editor’s Note. — Session Laws 2003-284, s. 
45.1, provides: “The Streamlined Sales and Use 
Tax Agreement is an historic multistate agree- 
ment designed to simplify and modernize sales 
and use tax collection and administration. The 
states and businesses involved in the Stream- 
lined Sales Tax Project recognize that a simpli- 
fied and uniform system saves businesses com- 
pliance and audit costs, while also saving states 
administrative costs and improving voluntary 
compliance, which should increase state collec- 
tions. To participate in the Agreement, North 
Carolina must amend or modify some of its 
sales and use tax law to conform to the simpli- 
fications and uniformity in the Agreement. This 
part [Part XLV of Session Laws 2003-284] 
makes those necessary changes.” 

Session Laws 2003-284, s. 45.12, provides 
that the rewriting and redesignation of the 
former provisions of this section as subsection 
(a) by s. 45.6 is effective July 15, 2003, the 
addition of subsection (b) by s. 45.6A is effective 
October 1, 2003, and the repeal of subdivision 
(a)(6) by s. 45.6B is effective January 1, 2004. 

Session Laws 2003-284, s. 1.2, provides: 


“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
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and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2003-284, ss. 45.6, 45.6A, and 45.6B, rewrote 
and redesignated the former provisions of the 
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section as subsection (a); repealed subdivision 
(a)(6); and added subsection (b). See Editor’s 
note for effective dates. 

Session Laws 2003-416, s. 22, effective Au- 
gust 14, 2003, inserted ~G.5.” im subdivision 
(1)a. 

Session Laws 2005-276, s. 33.10, effective 
October 1, 2005, repealed subdivision (a)(1), 
which read: “Alcoholic beverages, as defined in 
G.S. 105 113.68.”; and added subdivision (a)(7). 


§ 105-164.13C. Sales and use tax holiday. 


(a) The taxes imposed by this Article do not apply to the following items of 
tangible personal property ‘f sold between 12:01A.M. on the first Friday of 
August and 11:59 P.M. the following Sunday: 

(1) Clothing with a sales price of one hundred dollars ($100.00) or less per 


item. 


(2) School supplies with a sales price of one hundred dollars ($100.00) or 


less per item. 


(3) Computers with a sales price of three thousand five hundred dollars 


($3,500) or less per item. 


(3a) Computer supplies with a sales price of two hundred fifty dollars 


($250.00) or less per item. 


(4) Sport or recreational equipment with a sales price of fifty dollars 


($50.00) or less per item. 


(b) The exemption allowed by this section does not apply to the following: 
(1) Sales of clothing accessories or equipment. 


(2) Sales of protective equipment. 


(3) Sales of furniture. 


(4) Repealed by Session Laws 2003-284, s. 45.7, effective October 1, 2003. 
(5) Sales of an item for use in a trade or business. 


(6) Rentals. 


(c) Repealed by Session Laws 9003-284, s. 45.7, effective October 1, 2003. 
(2001-424, s. 34.16(a); 2001-476, s. 18(b); 2003-284, s. 45.7; 2005-276, s. Soy Mlb) 


Editor’s Note. — Session Laws 2001-424, s. 
34.16(d), made this section effective January ll 
2002, and applicable to sales made on or after 
that date. 

Session Laws 2003-284, s. 45.1, provides: 
“The Streamlined Sales and Use Tax Agree- 
ment is an historic multistate agreement de- 
signed to simplify and modernize sales and use 
tax collection and administration. The states 
and businesses involved in the Streamlined 
Sales Tax Project recognize that a simplified 
and uniform system saves businesses compli- 
ance and audit costs, while also saving states 
administrative costs and improving voluntary 
compliance, which should increase state collec- 
tions. To participate in the Agreement, North 
Carolina must amend or modify some of its 
sales and use tax law to conform to the simpli- 
fications and uniformity in the Agreement. This 
part [Part XLV of Session Laws 2003-284] 
makes those necessary changes.” 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 


rights or liabilities of the State, a taxpayer, or 
another person arising under a statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
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ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
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2003-284, s. 45.7, effective October 1, 2003, in 
subdivision (a)(2), deleted “such as pens, pen- 
cils, paper, binders, notebooks, textbooks, refer- 
ence books, book bags, lunchboxes, and calcu- 
lators” following “School supplies”; in 
subdivision (a)(3), deleted “printers and printer 
supphes, and educational computer software” 
following “Computers”; in subsection (b), de- 
leted subdivision (b)(4); and deleted subsection 
(c). 

Session Laws 2005-276, s. 33.11, effective 
October 1, 2005, added subdivision (a)(3a). 


§ 105-164.14. Certain refunds authorized. 


(a) Interstate Carriers. — An interstate carrier is allowed a refund, in 
accordance with this section, of part of the sales and use taxes paid by it on the 
purchase in this State of railway cars and locomotives, and fuel, lubricants, 
repair parts, and accessories for a motor vehicle, railroad car, locomotive, or 
airplane the carrier operates. An “interstate carrier” is a person who is 
engaged in transporting persons or property in interstate commerce for 
compensation. The Secretary shall prescribe the periods of time, whether 
monthly, quarterly, semiannually, or otherwise, with respect to which refunds 
may be claimed, and shall prescribe the time within which, following these 
periods, an application for refund may be made. 

An applicant for refund shall furnish the following information and any 
proof of the information required by the Secretary: 

(1) A list identifying the railway cars, locomotives, fuel, lubricants, repair 
parts, and accessories purchased by the applicant inside or outside 
this State during the refund period. 

(2) The purchase price of the items listed in subdivision (1) of this 
subsection. 

(3) The sales and use taxes paid in this State on the listed items. 

(4) The number of miles the applicant’s motor vehicles, railroad cars, 
locomotives, and airplanes were operated both inside and outside this 
State during the refund period. 

(5) Any other information required by the Secretary. 

For each applicant, the Secretary shall compute the amount to be refunded 
as follows. First, the Secretary shall determine the ratio of the number of miles 
the applicant operated its motor vehicles, railroad cars, locomotives, and 
airplanes in this State during the refund period to the number of miles it 
operated them both inside and outside this State during the refund period. 
Second, the Secretary shall determine the applicant’s proportional hability for 
the refund period by multiplying this mileage ratio by the purchase price of the 
items identified in subdivision (1) of this subsection and then multiplying the 
resulting product by the tax rate that would have applied to the items if they 
had all been purchased in this State. Third, the Secretary shall refund to each 
applicant the excess of the amount of sales and use taxes the applicant paid in 
this State during the refund period on these items over the applicant’s 
proportional liability for the refund period. 

(al) (See editor’s note) Passenger Plane Maximum. — An interstate 
passenger air carrier is allowed a refund of the net amount of sales and use tax 
paid by it in this State on fuel during a calendar year in excess of two million 
five hundred thousand dollars ($2,500,000). The ‘net amount of sales and use 
tax paid’ is the amount paid less the refund allowed under subsection (a) of this 
section. A request for a refund must be in writing and must include any 
information and documentation the Secretary requires. A request for a refund 
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is due within six months after the end of the calendar year for which the refund 
is claimed. The refund allowed by this subsection is in addition to the refund 
allowed in subsection (a) of this section. 

(b) Nonprofit Entities and Hospital Drugs. — A nonprofit entity included in 
the following list is allowed a semiannual refund of sales and use taxes paid by 
‘t under this Article on direct purchases of tangible personal property and 
services, other than electricity and telecommunications service, for use in 
carrying on the work of the nonprofit entity: 

(1) Hospitals not operated for profit, including hospitals and medical 
accommodations operated by an authority created under the Hospital 
Authorities Law, Article 2 of Chapter 131K of the General Statutes. 

(2) Educational institutions not operated for profit. 

(3) Churches, orphanages, and other charitable or religious institutions 
and organizations not operated for profit. 

(4) Qualified retirement facilities whose property is excluded from prop- 
erty tax under G.S. 105-278.6A. 

Sales and use tax liability indirectly incurred by a nonprofit entity on 
building materials, supplies, fixtures, and equipment that become a part of or 
annexed to any building or structure that 1s owned or leased by the nonprofit 
entity and is being erected, altered, or repaired for use by the nonprofit entity 
for carrying on its nonprofit activities 1s considered a sales or use tax liability 
incurred on direct purchases by the nonprofit entity. 

A hospital that is not allowed a refund under this subsection of sales and use 
taxes paid on its direct purchases of tangible personal property is allowed a 
semiannual refund of sales and use taxes paid by it on medicines and drugs 
purchased for use in carrying out its work. 

The refunds allowed under this subsection for certain nonprofit entities and 
for medicines and drugs purchased by hospitals do not apply to organizations, 
corporations, and institutions that are owned and controlled by the United 
States, the State, or a unit of local government, except hospital facilities 
created under Article 2 of Chapter 131K of the General Statutes and nonprofit 
hospitals owned and controlled by a unit of local government that elect to 
receive semiannual refunds under this subsection instead of annual refunds 
under subsection (c). 

A request for a refund must be in writing and must include any information 
and documentation required by the Secretary. A request for a refund for the 
first six months of a calendar year is due the following October 15; a request for 
a refund for the second six months of a calendar year is due the following April 
15s 

(c) Certain Governmental Entities. — A governmental entity listed in this 
subsection is allowed an annual refund of sales and use taxes paid by it under 
this Article on direct purchases of tangible personal property and services, 
other than electricity and telecommunications service. Sales and use tax 
liability indirectly incurred by a governmental entity on building materials, 
supplies, fixtures, and equipment that become a part of or annexed to any 
building or structure that is owned or leased by the governmental entity and 
is being erected, altered, or repaired for use by the governmental entity 1s 
considered a sales or use tax liability incurred on direct purchases by the 
governmental entity for the purpose of this subsection. A request for a refund 
must be in writing and must include any information and documentation 
required by the Secretary. A request for a refund is due within six months after 
the end of the governmental entity's fiscal year. The Secretary shall make an 
annual report to the Department of Public Instruction and the Fiscal Research 
Division of the General Assembly by March 1 of the amount of refunds, 
identified by taxpayer, claimed under subdivisions (2b) and (2c) of this 
subsection over the preceding year. 
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This subsection applies only to the following governmental entities: 

(1) A county. 

(2) A city as defined in G.S. 160A-1. 

(2a) A consolidated city-county as defined in G.S. 160B-2. 

(2b), (2c) Repealed by Session Laws 2005-276, s. 7.51(a), effective July 1, 
2005, and applicable to sales made on or after that date. 

(3) A metropolitan sewerage district or a metropolitan water district in 
this State. 

(4) A water and sewer authority created under Chapter 162A of the 
General Statutes. 

(5) Alake authority created by a board of county commissioners pursuant 
to an act of the General Assembly. 

(6) A sanitary district. 

(7) Aregional solid waste management authority created pursuant to G.S. 
153A-421. 

(8) An area mental health, developmental disabilities, and substance 
abuse authority, other than a single-county area authority, estab- 
lished pursuant to Article 4 of Chapter 122C of the General Statutes. 

(9) A district health department, or a public health authority created 
pursuant to Part 1A of Article 2 of Chapter 130A of the General 
Statutes. 

(10) Aregional council of governments created pursuant to G.S. 160A-470. 

(11) A regional planning and economic development commission or a 
regional economic development commission created pursuant to 
Chapter 158 of the General Statutes. 

(12) A regional planning commission created pursuant to G.S. 153A-391. 

(13) A regional sports authority created pursuant to G.S. 160A-479. 

(14) A public transportation authority created pursuant to Article 25 of 
Chapter 160A of the General Statutes. 

(14a) A facility authority created pursuant to Part 4 of Article 20 of 
Chapter 160A of the General Statutes. 

(15) A regional public transportation authority created pursuant to Arti- 
cle 26 of Chapter 160A of the General Statutes, or a regional 
transportation authority created pursuant to Article 27 of Chapter 
160A of the General Statutes. 

(16) A local airport authority that was created pursuant to a local act of 
the General Assembly. 

(17) A joint agency created by interlocal agreement pursuant to G.S. 
160A-462 to operate a public broadcasting television station. 

(18) Repealed by Session Laws 2001-474, s. 7, effective November 29, 
2001 


(19) Repealed by Session Laws 2001-474, s. 7, effective November 29, 
2001. 


(20) A constituent institution of The University of North Carolina, but 
only with respect to sales and use tax paid by it for tangible personal 
property or services that are eligible for refund under this subsection 
acquired by it through the expenditure of contract and grant funds. 

(21) The University of North Carolina Health Care System. 

(22) A regional natural gas district created pursuant to Article 28 of 
Chapter 160A of the General Statutes. 

(d) Late Applications. — Refunds applied for more than three years after the 
due date are barred. 

(e) State Agencies. — The State is allowed quarterly refunds of local sales 
and use taxes paid indirectly by the State agency on building materials, 
supplies, fixtures, and equipment that become a part of or annexed to a 
building or structure that is owned or leased by the State agency and is being 
erected, altered, or repaired for use by the State agency. 
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A person who pays local sales and use taxes on building materials or other 
tangible personal property for a State building project shall give the State 
agency for whose project the property was purchased a signed statement 
containing all of the following information: 

(1) The date the property was purchased. 

(2) The type of property purchased. 

(3) The project for which the property was used. 

(4) If the property was purchased in this State, the county in which it was 
purchased. 

(5) If the property was not purchased in this State, the county in which 
the property was used. 

(6) The amount of sales and use taxes paid. 

If the property was purchased in this State, the person shall attach a copy of 
the sales receipt to the statement. A State agency to whom a statement is 
submitted shall verify the accuracy of the statement. 

Within 15 days after the end of each calendar quarter, every State agency 
shall file with the Secretary a written application for a refund of taxes to which 
this subsection applies paid by the agency during the quarter. The application 
shall contain all information required by the Secretary. The Secretary shall 
credit the local sales and use tax refunds directly to the General Fund. 

(f) Information to Counties and Cities. — The Secretary must give informa- 
tion on refunds of tax made under this section to a designated county or city 
official within 30 days after the official makes a written request to the 
Secretary for the information. For a request made by a county official, the 
Secretary must give the official a list of each claimant that received a refund in 
the past 12 months of at least one thousand dollars ($1,000) of tax paid to the 
county. For a request made by a city official, the Secretary must give the official 
a list of each claimant that received a refund in the past 12 months of at least 
one thousand dollars ($1,000) of tax paid to all the counties in which the city 
is located. The list must include the name and address of each of these 
claimants and the amount of the refund received from each county covered by 
the request. 

A claimant that has received a refund under this section of tax paid to a 
county must give information on the refund to a designated official of the 
county or a city located in the county. The claimant must give the information 
to the county or city official within 30 days after the official makes a written 
request to the claimant for the information. For a request by a county or city 
official, the claimant must give the official a copy of the request for the refund 
and any supporting documentation requested by the official to verify the 
request. If a claimant determines that a refund it has received under this 
section is incorrect, the claimant must file an amended request for a refund. 

For the purpose of this subsection, a designated county official is the chair of 
the board of county commissioners or a county official designated in a 
resolution adopted by the Board, and a designated city official is the mayor of 
the city or a city official designated in a resolution adopted by the city’s 
governing board. Information given to a county or city official under this 
section is not a public record and may not be disclosed except as provided in 
G.S. 153A-148.1 or G.S. 160A-208.1. 

(g) Major Recycling Facilities. — The owner of a major recycling facility is 
allowed an annual refund of sales and use taxes paid by it under this Article on 
building materials, building supplies, fixtures, and equipment that become a 
part of the real property of the recycling facility. Liability incurred indirectly by 
the owner for sales and use taxes on these items 1s considered tax paid by the 
owner. A request for a refund must be in writing and must include any 
information and documentation required by the Secretary. A request for a 
refund is due within six months after the end of the major recycling facility’s 
fiscal year. Refunds applied for after the due date are barred. 
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(h) Low Enterprise Tier Machinery. — Eligible taxpayers are allowed an 
annual refund of sales and use taxes paid under this Article as provided in this 
subsection. 

(1) Refunds. — An eligible person is allowed an annual refund of sales and 
use taxes paid by it under this Article at the general rate of tax on 
eligible machinery and equipment it purchases for use in an enter- 
prise tier one area or an enterprise tier two area, as defined in G.S. 
105-129.3. Liability incurred indirectly by the taxpayer for sales and 
use taxes on these items is considered tax paid by the taxpayer. A 
request for a refund must be in writing and must include any 
information and documentation required by the Secretary. A request 
for a refund is due within six months after the end of the State’s fiscal 
year. Refunds applied for after the due date are barred. 

(2) Eligibility. — A person is eligible for the refund provided in this 
subsection if it is engaged primarily in one of the businesses listed in 
G.S. 105-129.4(a) in an enterprise tier one area or an enterprise tier 
two area, as defined in G.S. 105-129.3. 

(3) Machinery and equipment. — For the purpose of this subsection, the 
term “machinery and equipment” means engines, machinery, equip- 
ment, tools, and implements used or designed to be used in one of the 
businesses listed in G.S. 105-129.4(a). Machinery and equipment are 
eligible for the refund provided in this subsection if the taxpayer 
places them in service in an enterprise tier one area or an enterprise 
tier two area, as defined in G.S. 105-129.3, capitalizes them for tax 
purposes under the Code, and does not lease them to another party. 

(1) (Repealed for taxes paid on or after January 1, 2008) Nonprofit 
Insurance Companies. — Eligible nonprofit insurance companies are allowed 
an annual refund of sales and use taxes paid under this Article as provided in 
this subsection. 

(1) Refunds. — An eligible nonprofit insurance company is allowed an 
annual refund of sales and use taxes paid by it under this Article on 
building materials, building supplies, fixtures, and equipment that 
become a part of its real property. Liability incurred indirectly by the 
company for sales and use taxes on these items is considered tax paid 
by the company. A request for a refund must be in writing and must 
include any information and documentation required by the Secre- 
tary. A request for a refund is due within six months after the end of 
the insurance company’s fiscal year. Refunds applied for after the due 
date are barred. 

(2) Eligibility. — An insurance company is eligible for the refund provided 
in this subsection if it meets all of the following conditions: 

a. It is a nonprofit corporation. 

b. It is operated for the exclusive purpose of providing insurance and 
annuity contracts to or for the benefit of (i) organizations exempt 
from federal income tax under section 501(c)(3) of the Code and 
their employees or (ii) public institutions and their employees. 

c. The Secretary of Commerce has certified that the insurance com- 
pany will invest at least twenty million dollars ($20,000,000) in 
constructing a facility in this State for the conduct of its opera- 
tions. 

(3) Forfeiture. — If an eligible insurance company does not make the 
required minimum investment within five years after its first refund 
under this subsection, it loses its eligibility and forfeits all refunds 
already received under this subsection. Upon forfeiture, the company 
is liable for tax under this Article equal to the amount of all past taxes 
refunded under this subsection, plus interest at the rate established 
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in G.S. 105-241.1(i), computed from the date each refund was issued. The 
tax and interest are due 30 days after the date of the forfeiture. A company 
that fails to pay the tax and interest is subject to the penalties provided in 
G.S. 105-236. 
(j) (Repealed for sales made on or after January 1, 2010) Certain Industrial 
Facilities. The owner of an eligible facility is allowed an annual refund of sales and 
use taxes as provided in this subsection. 


(1) Refund. — The owner of an eligible facility is allowed an annual 
refund of sales and use taxes paid by it under this Article on qualified 
building materials, building supplies, fixtures, and equipment that 
become a part of the real property of the eligible facility. Liability 
incurred indirectly by the owner for sales and use taxes on these items 
is considered tax paid by the owner. Building materials, building 
supplies, fixtures, and equipment are qualified if they are installed in 
the construction of the facility. Purchases for subsequent repair, 
renovation, or equipment replacement are not qualified. 

A request for a refund must be in writing and must include any 
information and documentation required by the Secretary. A request 
for a refund is due within six months after the end of the State’s fiscal 
year. Refunds applied for after the due date are barred. 

(2) Eligibility. — A facility is eligible under this subsection if it meets both 
of the following conditions: 

a. It is primarily engaged in one of the industries listed in this 
subsection. 

b. The Secretary of Commerce has certified that the owner of the 
facility will invest at least the required amount of private funds to 
construct the facility in this State. For the purpose of this 
subsection, costs of construction may include costs of acquiring 
and improving land for the facility and costs of equipment for the 
facility. If the facility is located in an enterprise tier one, two, or 
three area as defined in G.S. 105-129.3, the required amount is 
fifty million dollars ($50,000,000). For all other facilities, the 
required amount is one hundred million dollars ($100,000,000). 
In the case of a computer manufacturing facility, the owner may 
‘nvest these funds either directly or indirectly through a related 
entity or strategic partner as those terms are defined in G.S. 
105-129.61. In the case of a computer manufacturing facility, the 
term “facility” has the same meaning as under G.S. 105-129.61. 

(3) Industries. — This subsection applies to the following industries: 

a. Air courier services. Air courier services has the same meaning as 
in G.S. 105-129.2. 

b. Aircraft manufacturing. Aircraft manufacturing means manufac- 
turing or assembling complete aircraft. 

c. Bioprocessing. Bioprocessing means biomanufacturing or process- 
ing that includes the culture of cells to make commercial prod- 
ucts, the purification of biomolecules from cells, or the use of 
these molecules in manufacturing. 

d. Computer manufacturing. Computer manufacturing means man- 
ufacturing or assembling electronic computers, such as personal 
computers, workstations, laptops, and computer servers. The 
term includes the assembly or integration of processors, 
coprocessors, memory, storage, and input/output devices into a 
user-programmable final product. The term includes manufactur- 
ing or assembling computer peripheral equipment, such as stor- 
age devices, printers, monitors, input/output devices, and termi- 
nals only if the manufacture or assembly of this peripheral 
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equipment occurs at a facility or campus at which the taxpayer 

also manufactures or assembles electronic computers. 

e. Reserved for future codification purposes. 

f. Reserved for future codification purposes. 

g. Motor vehicle manufacturing. Motor vehicle manufacturing means 
any of the following: 

1. Manufacturing complete automobiles and light-duty motor 
vehicles. 

2. Manufacturing heavy-duty truck chassis and assembling com- 
plete heavy-duty trucks, buses, heavy-duty motor homes, and 
other special purpose heavy-duty motor vehicles for highway 
use. 

3. Manufacturing complete military armored vehicles, 
nonarmored military universal carriers, combat tanks, and 
specialized components for combat tanks. 

h. Reserved for future codification purposes. 

i. Reserved for future codification purposes. 

j. Pharmaceutical and medicine manufacturing and distribution of 
pharmaceuticals and medicines. Pharmaceutical and medicine 
manufacturing means any of the following: 

1. Manufacturing biological and medicinal products. For the 
purpose of this sub-subdivision, a biological product is a 
preparation that is synthesized from living organisms or 
their products and used medically as a diagnostic, preven- 
tive, or therapeutic agent. For the purpose of this sub- 
subdivision, bacteria, viruses, and their parts are considered 
living organisms. 

2. Processing botanical drugs and herbs by grading, grinding, 
and milling. 

3. ae active medicinal principals from botanical drugs and 

erbs. 

4. Manufacturing pharmaceutical products intended for internal 
and external consumption in forms such as ampoules, tab- 
lets, capsules, vials, ointments, powders, solutions, and sus- 
pensions. 

k. Reserved for future codification purposes. 

1. Reserved for future codification purposes. 

m. Semiconductor manufacturing. Semiconductor manufacturing 
means development and production of semiconductor material, 
devices, or components. 

(4) Forfeiture. — If the owner of an eligible facility does not make the 
required minimum investment within five years after the first refund 
under this subsection with respect to the facility, the facility loses its 
eligibility and the owner forfeits all refunds already received under 
this subsection. Upon forfeiture, the owner is liable for tax under this 
Article equal to the amount of all past taxes refunded under this 
subsection, plus interest at the rate established in G.S. 105-241.1(i), 
computed from the date each refund was issued. The tax and interest 
are due 30 days after the date of the forfeiture. A person that fails to 
pay the tax and interest is subject to the penalties provided in G.S. 
105-236. 

(5) Sunset. This subsection is repealed for sales made on or after January 
P2010) 

(k) (Effective January 1, 2007) Reports. — The Department of Revenue 
shall publish by May 1 of each year the following information itemized by 
taxpayer for the 12-month period ending the preceding December 31: 
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(1) The number of taxpayers claiming a refund allowed in subsections (g), 
(h), Gi), and Q) of this section. 

(2) The total amount of purchases with respect to which refunds were 
claimed. 

(3) The total cost to the General Fund of the refunds claimed. 

(1) (See editor’s note) Motorsports Events. — A motorsports racing team 
or a motorsports sanctioning body is allowed a refund of the sales and use tax 
paid by it in this State on aviation fuel that is used to travel to or from a 
motorsports event in this State, to travel to a motorsports event in another 
state from a location in this State, or to travel to this State from a motorsports 
event in another state. For the purposes of this subsection, a “motorsports 
event”includes a motorsports race, a motorsports sponsor event, and motor 
sports testing. A request for a refund must be in writing and must include any 
information and documentation the Secretary requires. A request for a refund 
+s due within six months after the end of the State’s fiscal year. Refunds 


applied for after the due date are barred. (1957, c. 1340, s. 5; 1961, c. 826, s. 2; 
1963, cc. 169, 1134; 1965, c. 1006; 1967, c. 1110, s. 6; 1969, c. 1298, s. 1; 1971, 
ec, 89, 286; 1973, c. 476, s. 193; 1977, c. 895, s. 1, TOW Oca | eterOUll eS. ils 
79-82; 1983, c. 594, s. 1; c. 891, s. 13; 1983 (Reg. Sess., 1984), c. 1097, s. 7; 1985, 
ec. 431, 523; 1985 (Reg. Sess., 1986), c. 863, s. 5; LOS tee 1SS.10, 15 ,COOU; 
s. 16; 1987 (Reg. Sess., 1988), c. 1044, s. 5; LOSORCW1GS -sworce 2 >ileic: 71.30.48: 
1.1; 1989 (Reg. Sess., 1990), c. 936, s. 4; 1991, c. 356,1s9 lc Osousy LOO Ath); 
1991 (Reg. Sess., 1992), c. 814, s. 1; c. 917, s. 1; ¢. KOE), ey ASR Eee. INT Ste 
meio I ot458.s)7,c. 46],s.13;'¢. 472, 3. 1, 1995 (Reg. Sess., 1996), c. 646, 


s. 6; 1996, 2nd Ex. Sess., 


c. 18, s. 15.7(a); 1997-340, s. 1; 1997-393, s. yap 


1997-423, s. 1; 1997-426, s. 5; 1997-502, s. 3; 1998-55, ss. 16, 17; 1998-98, s. 15; 
1998-212, ss. 29A.4(a), 29A.14(i), 29A.18(b); 1999-360, ss. Aree Aen) eas 
1999-438, s. 14; 2000-56, s. 9; 2000-140, s. 92.A(c); 2001-414, s. 1; 2001-474, s. 
7; 2003-416, ss. 18(b), 18(c), 18(d), 18(e), 23; 2003-431, ss. 2, 3; 2003-435, 2nd 
Ex. Sess., s. 4.1; 2004-110, s. 5.1; 2004-1245 %su32B 182004-170, s: 21(a); 
2004-204, 1st Ex. Sess., s. 3; 2005-276, ss. 7 27(a), 7.51(a), 33.12; 2005-429, s. 
2.12; 2005-435, ss. 32(a), 33(a), 33(b), 33(c), 61, Gilsiy) 


Local Modification. — City of Raeford: 
TIS ae er lo, se. L: 

Cross References. — As to hospital author- 
ities, see G.S. 131E-15 et seq. 

Editor’s Note. — Session Laws 1999-360, s. 
31 provides that s. 5 of the act, which added 
subsection (i) effective May 1, 1999, and 
amended subdivision (i)(1) effective January 1, 
2004, is repealed for taxes paid on or after 
January 1, 2008. 

Session Laws 2000-140, s. 92.A(c); and Ses- 
sion Laws 2001-414, s. 1, amended Session 
Laws 2000-56, s. 10(h), which had provided: 
“Section 12 of this act becomes effective May 1, 
1999, and applies to taxes paid on or after that 
date. Section 12 is repealed for taxes paid on or 
after January 1, 2008,” by substituting refer- 
ence to section 9 for reference to section 12. 
Section 9 of Session Laws 2000-56 amended 
G.S. 105-164.14. There is no section 12 in 
Session Laws 2000-56. 

Session Laws 2003-435, 2nd Ex. Sess., s. 4.2, 
provides: “It is the intent of the General Assem- 
bly that the provisions of this part [Part 4 of 
Session Laws 2003-435, 2nd Ex. Sess.] not be 


expanded. If a court of competent jurisdiction 
holds any provision of this part invalid, the 
section containing that provision is repealed. 
The repeal of a section of this part under this 
section does not affect other provisions of this 
part that may be given affect without the in- 
valid provision.” 

Session Laws 2004-124, s. 32B.5, as amended 
by Session Laws 2005-435, s. 33(c), provides 
that the amendment to subdivision ()(2) 1s 
effective on and after January 1, 2004, and 
applies to sales made on or after that date; the 
amendments to subdivision (j)(3) are effective 
July 1, 2004, and apply to sales made on or 
after that date. 

Gassion Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
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during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Session Laws 2004-110, s. 8.1, provides: “This 
act does not affect the rights or liabilities of the 
State, a taxpayer, or another person arising 
under a statute amended or repealed by this act 
before the effective date of its amendment or 
repeal; nor does this act affect the right to any 
refund or credit of a tax that accrued under the 
amended or repealed statute before the effec- 
tive date of its amendment or repeal.” 

Subdivision (j)(3)d. was added by Session 
Laws 2004-124, s. 32B.1, and included a sunset 
provision with a repeal date of July 1, 2009. 
Subdivision (j)(3)d. was subsequently amended 
by Session Laws 2004-204, Ist Ex. Sess., s. 3, 
but the amendments made by that act had no 
sunset provision. The version of subdivision 
(j)(3)d. effective for sales made on or after July 
1, 2009 has been set out in the form above at 
the direction of the Revisor of Statutes. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 7.27(c), provides: 
“In addition to the report required under G.S. 
105-164.14(c), as amended by this section, the 
Secretary of Revenue shall make a report to the 
Department of Public Instruction and the Fis- 
cal Research Division of the General Assembly 
within 30 days after this act becomes law of the 
amount of refunds, identified by taxpayer, 
claimed under subdivisions (2b) and (2c) of G.S. 
105-164.14(c) during the 2002-20038, 2003-2004, 
and 2004-2005 fiscal years.” 

Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Session Laws 2005-429, s. 3, provides: “The 
Economic Development Oversight Committee 
Shall study the issue of public disclosure as it 
relates to economic development efforts. Specif- 
ically, the Committee shall study ways of pro- 
viding the public information about the employ- 
ment levels, and any changes in employment 
levels, of businesses that receive economic de- 
velopment incentives from the State or local 
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governments. The Committee may make an 
interim report on this study, including any 
recommendations for legislative proposals, to 
the 2006 Regular Session of the 2005 General 
Assembly and shall make a final report on this 
study to the 2007 General Assembly.” 

Session Laws 2005-435, s. 62, provides that 
Part III of the act, which adds new subsections 
(al) and (k) to G.S. 105-164.14, becomes effec- 
tive January 1, 2005, applies to purchases 
made on or after that date, and is repealed 
effective for purchases made on or after Janu- 
ary 1, 2007. Part III of Session Laws 2005-435 
does not affect the rights or liabilities of the 
State, a taxpayer, or another person arising 
under a statute amended or repealed by Part 
III before the effective date of its amendment or 
repeal; nor does it affect the right to any refund 
or credit of a tax that accrued under the 
amended or repealed statute before the effec- 
tive date of its amendment or repeal. 

Effect of Amendments. — Session Laws 
1999-360, s. 5(b), effective January 1, 2004, and 
applicable to taxes paid on or after that date, 
deleted “and on computer systems hardware 
and software it capitalizes for tax purposes 
under the Code” from the end of the first 
sentence of subdivision (1)(1). For repeal of this 
amendment, see Editor’s note. 

Session Laws 2000-140, s. 92.A(c), effective 
July 21, 2000, amended Session Laws 2000-56, 
s. 10(h) to provide that the amendment to this 
section by Session Laws 2000-140, s. 9 would be 
effective May 1, 1999, and would be applicable 
to taxes paid on or after that date. Session 
Laws 2001-414, s. 1, effective September 14, 
2001, further amended Session Laws 2001-56, 
s. 10(h) to provide that s. 9 of the 2000 act is 
repealed for taxes paid on or after January 1, 
2008. 

Session Laws 2003-416, ss. 18(b) through 
18(e) and 23, effective August 14, 2003, in 
subsection (b), deleted “except under G.S. 105- 
164.4(a) and G.S. 105-164.4(a)(4c)” following 
“under this Article,” inserted “and services, 
other than electricity and telecommunications 
service,’ and made minor punctuation changes; 
in the first paragraph of subsection (c), deleted 
“except under G.S. 105-164.4(a)(4a) and G.S. 
105-164.4(a)(4c)” following “under this Article,” 
inserted “and services, other than electricity 
and telecommunications service,” and made mi- 
nor punctuation changes; in subdivision (c)(20), 
inserted “or services that are eligible for refund 
under this subsection”; in subdivision (c)(21), 
substituted “Health Care System” for “Hospi- 
tals at Chapel Hill”; and in the first sentence of 
subsection (e), inserted “services and of.” 

Session Laws 2003-431, s. 2, effective for 
taxes paid on or after July 1, 2003, in subsec- 
tion (c), in the first sentence, deleted “except 
under G.S. 105-164.4(a)(4a) and GS. 105- 
164.4(a)(4c)” following “under this Article,” and 
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added “and services, other than electricity and 
telecommunications service”; and inserted sub- 
division (c)(2c). 

Session Laws 2003-431, s. 3, effective July 1, 
2004, and applicable to sales made on or after 
that date, in subsection (e), deleted “by a State 
agency on direct purchases of tangible personal 
property and local sales and use taxes paid” 
following “use taxes paid” in the first sentence, 
and deleted the last sentence which read “This 
subsection does not apply to purchases ...”. 

Session Laws 2003-435, 2nd Ex. Sess., s. 4.1, 
effective January 1, 2004, and applicable to 
sales made on or after that date, added subsec- 
tion (j). 

Session Laws 2004-110, s. 5.1, effective July 
1, 2004, and applicable to sales made on or after 
that date, in subdivision (j)(1), inserted “quali- 
fied” in the first sentence and added the last two 
sentences in the first paragraph. 

Session Laws 2004-124, s. 32B.1, rewrote 
sub-subdivision (j)(2)b. and subdivision ()(3). 
See editor’s note for effective date and applica- 
bility. 

Session Laws 2004-170, s. 21.(a), effective 
July 1, 2004, deleted “services and of” at the 
end of the first paragraph of subsection (e). 

Session Laws 2004-204, s. 3, effective Janu- 
ary 1, 2005, and applicable to sales made on or 
after that date, in subsection (j)(2), added the 
last sentence; and in subsection (j)(3), substi- 
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tuted “includes” for “does not include”, and 
rewrote the last sentence. 

Session Laws 2005-276, ss. 7.27(a), 7.51(a), 
effective July 1, 2005, and s. 33.12, effective 
October 1, 2005, in subsection (a), in the first 
sentence, added “the purchase in this State of 
railway cars and locomotives, and” and deleted 
“purchased in this State” following “accesso- 
ries” and in subdivision (a)(1), inserted “railway 
cars, locomotives,”; in subsection (c), in the 
introductory paragraph, added the last sen- 
tence; and repealed subdivisions (c)(2b) and 
(c)(2c). 

Session Laws 2005-429, s. 2.12, effective Jan- 
uary 1, 2007, added subsection (k). 

Session Laws 2005-435, s. 32.(a), effective 
January 1, 2006, rewrote subsection (f). 

Session Laws 2005-435, ss. 33.(a) and 33.(b), 
effective August 1, 2005, added subdivision 
(j)(3)a., and redesignated former subdivision 
(j)(3)a. as present subdivision (j)(3)b. and des- 
ignated remaining subdivisions accordingly; 
and added subdivision (j)(5). 

Session Laws 2005-435, ss. 61 and 61.1, ef- 
fective January 1, 2005, added subsections (al) 
and (k) because a subsection (k) had already 
been added by Session Laws 2005-429, s. 2.12, 
the subsection added by this act was redesig- 
nated as (J) at the direction of the Revisor of 
Statutes. 

Legal Periodicals. — See legislative sur- 
vey, 21 Campbell L. Rev. 323 (1999). 


CASE NOTES 


Purpose. — This provision is designed to 
fairly apportion sales and use taxes imposed on 
interstate air carriers, so that the carriers are 
taxed on the basis of the relative amount of the 
use of their commercial aircraft in the state. 
USAIR, Inc. v. Faulkner, 126 N.C. App. 501, 485 
S Fe 2ds847 (1997). 

Source of Property Basis for Classifica- 
tion. — Court of Appeals was not persuaded 
that the Legislature intended the source of the 
property to be the determinative factor in clas- 
sifying accessories. USAIR, Inc. v. Faulkner, 
126 N.C. App. 501, 485 S.E.2d 847 (1997). 

Seats and Furnishings Not Accessories. 
— Items such as seats, galley, other furnish- 
ings, electronic communication devices and 
other aircraft control devices are not accesso- 
ries because they are essential to the primary 
operation of a commercial passenger aircraft; 
thus, buyer furnished equipment should not be 
classified as accessories pursuant to subsection 
(a)c. USAIR, Inc. v. Faulkner, 126 N.C. App. 
501, 485 S.E.2d 847 (1997). 

Provisions Which Deny Refund to 
United States Are Void. — Those (but only 


those) provisions of the Sales and Use Tax Act 
and the regulations which operate to deny the 
United States a tax refund when an appropri- 
ate and timely request therefor is made are null 
and void. United States v. Clayton, 250 F. Supp. 
827 (E.D.N.C. 1965), appeal dismissed, 384 
U.S. 154, 86 S. Ct. 1383, 16 L. Ed. 2d 434, 384 
U.S. 156, 86 S. Ct. 1879, 16 L. Hd. 2d 432 
(1966). 

Housing Authority Not Entitled to Re- 
fund. — A housing authority created pursuant 
to the provisions of the Housing Authorities 
Law (G.S. 157-1 et seq.) is a municipal corpo- 
ration but is not an incorporated city or town, 
and is not entitled to the refund of sales taxes 
paid on purchases of tangible personal property 
pursuant to the provisions of subsection (c) of 
this section. Housing Auth. v. Johnson, 261 
N Gy 76.1340. te ol a1 964). 

A municipal corporation or public agency 
created, organized and existing under and by 
virtue of the laws of this State, more particu- 
larly the Housing Authorities Law, codified as 
G.S. 157-1 et seq., is not a charitable organiza- 
tion within the meaning of the refund provi 
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sions of subsection (b) of this section. Housing 
Auth. v. Johnson, 261 N.C: 76, 134 8.B:2d 121 
(1964). 

Residential Care Facility for the Elderly. 
— The term “charitable organization” easily 
accommodated the nature of plaintiffs’ residen- 
tial care facility for the elderly; plaintiffs were 
engaged in a humane and philanthropic en- 
deavor to aid and assist the rapidly growing 
class of elderly citizens of this State, and their 
activities benefited the larger community 
which only recently had come to realize the 


CH. 105. TAXATION 


§105-164.16 


problems associated with an aging population. 
Southminster, Inc. v. Justus, 119 N.C. App. 669, 
459 S.E.2d 793 (1995). 

Aircraft Control Devices. — Items such as 
seats, galleys, other furnishings, electronic 
communication devices and other aircraft con- 
trol devices are not accessories because they 
are essential and contribute to the primary 
operation of a commercial passenger aircraft; 
thus, taxpayer was entitled to refund of taxes 
paid. USAIR, Inc. v. Faulkner, 126 N.C. App. 
501, 485 S.E.2d 847 (1997). 


Part 4. Reporting and Payment. 


§ 105-164.15. Secretary shall provide forms. 


The Secretary shall design, prepare, print and furnish to all retailers and 
wholesale merchants all necessary forms for filing returns and instructions to 
insure a full collection from retailers and wholesale merchants and an 
accounting for taxes due. But the failure of any retailer or wholesale merchant 
to obtain or receive forms shall not relieve such taxpayer from the payment of 
said tax at the time and in the manner herein provided. (1957, c. 1340, s. 5; 
HOV secee (00s: 105 8995-95, 6.00.) 


Editor’s Note. — Session Laws 1998-98, s. 
50, effective August 14, 1998, redesignated Di- 
vision 1V as Part 4: 


§ 105-164.15A. Effective date of rate changes for services. 


The effective date of a rate change for a service taxable under this Article is 
administered as follows: 
(1) For a rate increase, the new rate applies to the first billing period that 
starts on or after the effective date. 
(2) For a rate decrease, the new rate applies to bills rendered on or after 
the effective date. (2005-276, s. 33.13.) 


Editor’s Note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 


and direct-to-home satellite services, the first 
billing period is considered to start on or after 


‘Current Operations and Capital Improve- 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 33.34, made this 
section effective October 1, 2005. 

Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 


November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


§ 105-164.16. Returns and payment of taxes. 


(a) General. — Sales and use taxes are payable quarterly, monthly, or 
semimonthly as specified in this section. A return is due quarterly or monthly 
as specified in this section. Areturn must be filed with the Secretary on a form 
prescribed by the Secretary and in the manner required by the Secretary. A 
return must be signed by the taxpayer or the taxpayer’s agent. 

A sales tax return must state the taxpayer’s gross sales for the reporting 
period, the amount and type of sales made in the period that are exempt from 
tax under G.S. 105-164.13 or are elsewhere excluded from tax, the amount of 
tax due, and any other information required by the Secretary. A use tax return 
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G.S. 105-164.16(d) is set out twice. See note. 


pee pole) se Sere te a ee ee ee SS 
must state the purchase price of tangible personal property that was pur- 
chased or received during the reporting period and is subject to tax under G.S. 
105-164.6, the amount of tax due, and any other information required by the 
Secretary. Returns that do not contain the required information will not be 
accepted. When an unacceptable return is submitted, the Secretary will 
require a corrected return to be filed. 

(b) Quarterly. — A taxpayer who is consistently lable for less than one 
hundred dollars ($100.00) a month in State and local sales and use taxes must 
file a return and pay the taxes due on a quarterly basis. A quarterly return 
covers a calendar quarter and is due by the last day of the month following the 
end of the quarter. 

(b1) Monthly. — A taxpayer who is consistently liable for more than one 
hundred dollars ($100.00) but less than ten thousand dollars ($10,000) a 
month in State and local sales and use taxes must file a return and pay the 
taxes due on a monthly basis. A monthly return is due by the 20th day of the 
month following the calendar month covered by the return. 

(b2) Semimonthly. — A taxpayer who is consistently liable for at least ten 
thousand dollars ($10,000) a month in State and local sales and use taxes must 
pay the tax twice a month and must file a return on a monthly basis. One 
semimonthly payment covers the period from the first day of the month 
through the 15th day of the month. The other semimonthly payment covers the 
period from the 16th day of the month through the last day of the month. The 
semimonthly payment for the period that ends on the 15th day of the month is 
due by the 25th day of that month. The semimonthly payment for the period 
that ends on the last day of the month is due by the 10th day of the following 
month. 

Areturn covers both semimonthly payment periods. The return is due by the 
20th day of the month following the month of the payment periods covered by 
the return. A taxpayer is not subject to interest on or penalties for an 
underpayment for a semimonthly payment period if the taxpayer timely pays 
at least ninety-five percent (95%) of the lesser of the following and includes the 
underpayment with the monthly return for those semimonthly payment 
periods: 

(1) The amount due for each semimonthly payment period. 
(2) The average semimonthly payment for the prior calendar year. 

(b3) Category. — The Secretary must monitor the amount of State and local 
sales and use taxes paid by a taxpayer or estimate the amount of taxes to be 
paid by a new taxpayer and must direct each taxpayer to pay tax and file 
returns in accordance with the appropriate schedule. In determining the 
amount of taxes due from a taxpayer, the Secretary must consider the total 
amount due from all places of business owned or operated by the same person 
as the amount due from that person. A taxpayer must file a return and pay tax 
‘n accordance with the Secretary’s direction until notified in writing to file and 
pay under a different schedule. 

(c) Repealed by Session Laws 2001-427, s. 6(a), effective January 1, 2002, 
and applicable to taxes levied on or after that date. 

(d) (Effective for taxable years ending before January 1, 2010) Use 
Tax on Out-of-State Purchases. — Use tax payable by an individual who 
purchases tangible personal property outside the State for a nonbusiness 
purpose is due on an annual basis. For an individual who is not required to file 
an individual income tax return under Part 2 of Article 4 of this Chapter, the 
annual reporting period ends on the last day of the calendar year and a use tax 
return is due by the following April 15. For an individual who is required to file 
an individual income tax return, the annual reporting period ends on the last 
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G.S. 105-164.16(d) is set out twice. See note. 


day of the individual’s income tax year, and the use tax must be paid on the 
income tax return as provided in G.S. 105-269.14. 

(d) (Effective for taxable years beginning on or after January 1, 
2010) Use Tax on Out-of-State Purchases. — Notwithstanding subsection (b), 
an individual who purchases tangible personal property outside the State for 
a nonbusiness purpose shall file a use tax return on an annual basis. The 
annual reporting period ends on the last day of the calendar year. The return 
is due by the due date, including any approved extensions, for filing the 
individual’s income tax return. (1957, c. 1340, s. 5; 1967, c. 1110, s. 6; 1973, '¢. 
476, s. 193; 1979, c. 801, s. 83; 1983 (Reg. Sess., 1984), c. 1097, s. 14; 1985, c. 
656, s. 26; 1985 (Reg. Sess., 1986), c. 1007; 1987, c. 557, s. 6; 1989 (Reg. Sess., 
1990),.¢.:945,-s. 1; 1991, c.690;is:4;1993,,¢,.450,s8.47:.1997-77, Big hOoRe a 
s. 1; 1999-341, s. 1; 2000-120, s. 11; 2001-347, s. 2.14; 2001-414, s. 18; 2001-427, 
s. 6(a); 2001-430, s. 7; 2002-184, ss. 10, 11; 2003-284, ss. 44.1, 45.8; 2003-416, 


s. 26; 2005-276, s. 33.24.) 


Subsection (d) Set Out Twice. — The first 
version of subsection (d) set out above is effec- 
tive until taxable years beginning on or after 
January 1, 2010. The second version of subsec- 
tion (d) set out above is effective for taxable 
years beginning on or after Janurary 1, 20010. 

Editor’s Note. — Session Laws 2001-430, s. 
7, effective January 1, 2002, and applicable to 
taxable services reflected on bills dated on or 
after January 1, 2002, amended language in 
subsection (c), which had been deleted by Ses- 
sion Laws 2001-427, s. 6(a). Please see effect of 
amendment note for 2001-430, s. 7. Subsection 
(c) has been set out as “Repealed” at the direc- 
tion of the Revisor of Statutes. 

Session Laws 2001-430, s. 7, effective Janu- 
ary 1, 2002, and applicable to taxable services 
reflected on bills dated on or after January 1, 
2002, in subsection (c), substituted “Electricity 
and Telecommunications” for “Utility Services” 
in the catchline; in the first paragraph, substi- 
tuted “due monthly” for “due quarterly or 
monthly as specified in this subsection” at the 
end of the first sentence, and deleted the former 
second through fourth sentences, which read: 
“A utility that is allowed to pay tax under G.S. 
105-120 on a quarterly basis shall file a quar- 
terly return. All other utilities shall file a 
monthly return. A quarterly return is due by 
the last day of the month following the quarter 
covered by the return”; in the second para- 
graph, substituted “retailer” for ‘utility” 
throughout, and substituted “retailer’s” for 
“company’s” in the last- sentence; and made 
minor stylistic changes. 

Session Laws 2003-284, s. 45.1, provides: 
“The Streamlined Sales and Use Tax Agree- 
ment is an historic multistate agreement de- 
signed to simplify and modernize sales and use 
tax collection and administration. The states 
and businesses involved in the Streamlined 
Sales Tax Project recognize that a simplified 


and uniform system saves businesses compli- 
ance and audit costs, while also saving states 
administrative costs and improving voluntary 
compliance, which should increase state collec- 
tions. To participate in the Agreement, North 
Carolina must amend or modify some of its 
sales and use tax law to conform to the simpli- 
fications and uniformity in the Agreement. This 
part [Part XLV of Session Laws 2003-284] 
makes those necessary changes.” 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
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digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2000-120, s. 11, as amended by Session Laws 
2003-284, s. 44.1, and by Session Laws 2005- 
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276, s. 33.24, effective for taxable years begin- 
ning on or after January 1, 2010, rewrote 
subsection (d). 

Session Laws 2003-284, s. 45.8, as amended 
by Session Laws 2003-416, s. 26, effective Oc- 
tober 1, 2003, substituted “20th day of the 
month” for “15th day of the month” in subsec- 
tion (b1). 


CASE NOTES 


Cited in Colonial Pipeline Co. v. Clayton, 275 
N.C. 215, 166 S.E.2d 671 (1969). 


§§ 105-164.17, 105-164.18: Repealed by Session Laws 1993, c. 450, ss. 
sheesh 


Cross References. — For present similar 
provisions, see G.S. 105-241. 


§ 105-164.19. Extension of time for making returns and 
payment. 


The Secretary for good cause may extend the time for making any return 
under the provisions of this Article and may grant such additional time within 
which to make such return as he may deem proper but the time for filing any 
such return shall not be extended for more than 30 days after the regular due 
date of such return. If the time for filing a return be extended, interest at the 
rate established pursuant to G.S. 105-241.1G) from the time the return was 
due to be filed to the date of payment shall be added and paid. (1957, c. 1340, 
s. 5; 1973, c. 476, s. 193; 1977, c. 1114, s. 10; 1985, c. 656, s. 30.) 


§ 105-164.20. Cash or accrual basis of reporting. 


Any retailer, except a retailer who sells electricity or telecommunications 
service, may report sales on either the cash or accrual basis of accounting upon 
making application to the Secretary for permission to use the basis selected. 
Permission granted by the Secretary to report on a selected basis continues 1n 
effect until revoked by the Secretary or the taxpayer receives permission from 
the Secretary to change the basis selected. A retailer who sells electricity or 
telecommunications service must report its sales on an accrual basis. A sale of 
electricity or telecommunications service is considered to accrue when the 
retailer bills its customer for the sale. (1957, c. 1340, s. 5; 1973, c. 476, s. 193; 
1983 (Reg. Sess., 1984), c. 1097, s. 15; 1998-22, s. 7; 2001-430, s. 8.) 


§ 105-164.21: Repealed by Session Laws 1987, c. 622, s. 10. 


§ 105-164.21A. Deduction for municipalities that sell elec- 
tric power. 


A municipality that pays the retail sales tax imposed by this Article on 
electricity may deduct from the amount of tax payable by the municipality an 
amount equal to three percent (3%) of the difference between its gross receipts 
from sales of electricity for the preceding reporting period and the amount paid 
by the municipality for purchased power and related services during that 
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reporting period. (1983 (Reg. Sess., 1984), c. 1097, s. 12; 1989 (Reg. Sess., 
1990), 2945," s2 25) 


§ 105-164.21B. Credit for local cable television franchise 
taxes. 


A cable service provider is allowed a credit against the tax imposed by G.S. 
105-164.4(a)(6) for the amount of local franchise tax payable under G.S. 
153A-154 and G.S. 160A-214 on its gross receipts for cable service. To comply 
with G.S. 105-164.4(a)(6) and apply the credit allowed under this section, a 
cable service provider may collect tax from its subscribers at the rate set in 
G.S. 105-164.4(a)(6) less the rate of the local franchise tax payable on its gross 


receipts for cable service. (2005-276, s. 


Editor’s Note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 33.34, made this 
section effective January 1, 2006. 

Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 


33.14.) 


and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause.V 


Part 5. Records Required to Be Kept. 


§ 105-164.22. Retailer must keep records. 


Every retailer shall keep and preserve suitable records of the gross income, 
eross receipts and/or gross receipts of sales of such business and such other 
books or accounts as may be necessary to determine the amount of tax for 
which he is liable under the provisions of this Article. And it shall be the duty 
of every retailer to keep and preserve for a period of three years all invoices of 
goods, wares and merchandise purchased for resale and all such books, 
invoices and other records shall be open for examination at all reasonable 
hours during the day by the Secretary or his duly authorized agent. (1957, c. 
1340 )-5;.0; 1973;,-¢, 47645. 193;,1998-98 fs) 51) 


Editor’s Note. — Session Laws 1998-98, s. 
51, effective August 14, 1998, redesignated Di- 
vision V as Part 5. 


CASE NOTES 


Cited in Telerent Leasing Corp. v. High, 8 
N.C. App: 179,174 5.E. 2d 111970): 


§ 105-164.23. Consumer must keep records. 


Every consumer shall keep such records, receipts, invoices and other 
pertinent papers in such form as may be required by the Secretary and all such 
books, invoices and other records shall be open for examination by the 
Department of Revenue. In the event the retailer, user or consumer has 
imported the tangible personal property and fails to produce an invoice 
showing the purchase price of the tangible personal property as defined in this 
Article which is subject to tax or the invoices do not reflect the true or actual 
cost as defined in this Article, then the Secretary shall ascertain in any manner 
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feasible the true purchase price and assess and collect the tax with interest, 
plus penalties, if such have accrued, on the true purchase price as determined 
iby the Secretary. (1957, c: 1340; 's.°5; 1973, ¢. 476, s. 193; 2001-414, s, 19; 
puOc- (2, 8) .t)) 


§ 105-164.24. Separate accounting required. 


Every retailer shall keep separate records disclosing sales of tangible 
personal property taxable under this Article and sales transactions not taxable 
because exempt under G.S. 105-164.13 or elsewhere excluded from taxation. 
Such records shall be kept in such form as may be accurately and conveniently 
checked by the Secretary or his authorized agents and unless such records 
shall be kept the exemptions and exclusions provided in this Article shall not 
be allowed and it shall be the duty of the Secretary or his agents to assess a tax 
upon the total gross sales at the rate levied upon retail sales and if records are 
not kept disclosing gross sales, it shall be the duty of the Secretary to assess a 
tax upon an estimation of sales based upon the best information available. 
Ole ee A045 1959, c. 1259. 6..5; 1973, 747/648, 193 ) 


§ 105-164.25. Wholesale merchant must keep records. 


Every wholesale merchant selling tangible personal property to other 
merchants for resale or tangible personal property the sale of which is 
otherwise defined as a wholesale sale under the terms of this Article shall 
deliver to the customer a bill of sale for each sale of such tangible personal 
property whether sold for cash or on terms of credit, and shall make and retain 
a duplicate or carbon copy of each bill of sale and shall keep a file of all such 
duplicate bills of sale for at least three years from the date of sale. Such bills 
of sale shall contain and include the name and address of the purchaser, the 
date of the purchase, the article purchased and the price at which the article 
is sold to the customer. These records shall be kept for a period of three years 
and shall be open for inspection by the Secretary or his duly authorized agents 
at all reasonable hours. Failure to comply with the provisions of this section 
shall subject the wholesale merchant to liability for tax upon such sales at the 
rate of tax levied in this Article upon retail sales. (1957, c. 1340, s. 5; 1973, c. 
476, s. 193.) 


§ 105-164.26. Presumption that sales are taxable. 


For the purpose of the proper administration of this Article and to prevent 
evasion of the retail sales tax, it shall be presumed that all gross receipts of 
wholesale merchants and retailers are subject to the retail sales tax until the 
contrary is established by proper records as required in this Article. It shall be 
prima facie presumed that tangible personal property sold by any person for 
delivery in this State, however made, and by carrier or otherwise, is sold for 
storage, use, or other consumption in this State, and a like presumption shall 
apply to tangible personal property delivered outside this State and brought to 
this State by the purchaser. (1957, c. 1340, s. 5; 1998-98, s. 108.) 


CASE NOTES 


Burden of showing exemptions or excep-_ Evidence supported Secretary’s finding and 
tions from a taxing statute is upon the one conclusions that “commission” picture sales 
asserting the exemption or exclusion. Telerent were retail sales, where taxpayer’s letter stated 
Leasing Corp. v. High, 8 N.C. App. 179, 174 that the price of packages available for order 
S:H.2d 11 (1970). included sales tax, and where although proof 

School Picture Sales as Retail Sales. — envelope described the picture sales as a school 
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project on which the school retained a commis- 
sion, it did not say that the school was selling 
the pictures. In re Assessment of Additional 
Sales & Use Tax Against Strawbridge Studios, 
Inc., 94 N.C. App. 300, 380 S.E.2d 142 (1989). 

Department’s Statements Not Evidence 
That Sales Were Wholesale Sales. — State- 
ments in Department of Revenue’s internal 
correspondence and correspondence with tax- 
payer’s attorney stating that “contract sales” 
were or appeared to be sales for resale did not 
constitute evidence that the “contract sales” 
were wholesale sales, where in each case the 
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correspondence made it clear that in order to be 
taxable as wholesale sales, the statutory and 
regulatory requirements had to be met, and the 
characterizations were not judicial admissions 
that the requirements for wholesale taxation 
had been met. In re Assessment of Additional 
Sales & Use Tax Against Strawbridge Studios, 
Inc., 94 N.C. App. 300, 380 S.E.2d 142 (1989). 

Cited in Piedmont Canteen Serv., Inc. v. 
Johnson, 256 N.C. 155, 123'S.E.2d 582 (1962); 
Long Mfg. Co. v. Johnson, 264 N.C. 12, 140 
S.E.2d 744 (1965); Fisher v. Jones, 15 N.C. App. 
737, 190 S.E.2d 663 (1972). 


§ 105-164.27: Repealed by Session Laws 1961, c. 826, s. 2. 


§ 105-164.27A. Direct pay permit. 


(a) Tangible Personal Property. — A direct pay permit for tangible personal 
property authorizes its holder to purchase any tangible personal property 
without paying tax to the seller and authorizes the seller to not collect any tax 
on a sale to the permit holder. A person who purchases tangible personal 
property under a direct pay permit issued under this subsection is liable for 
use tax due on the purchase. The tax is payable when the property is placed in 
use. A direct pay permit issued under this subsection does not apply to taxes 
imposed under G.S. 105-164.4(a)(1f) or G.S. 105-164.4(a)(4a). 

A person who purchases direct mail may apply to the Secretary for a direct 
pay permit for the purchase of direct mail. The direct pay permit issued for 
direct mail does not apply to any purchase other than the purchase of direct 
mail. 

A person who purchases tangible personal property whose tax status cannot 
be determined at the time of the purchase because of one of the reasons listed 
below may apply to the Secretary for a direct pay permit for tangible personal 
property: 

(1) The place of business where the property will be used is not known at 
the time of the purchase and a different tax consequence applies 
depending on where the property is used. 

(2) The manner in which the property will be used is not known at the 
time of the purchase and one or more of the potential uses is taxable 
but others are not taxable. 

(b) Telecommunications Service. — A direct pay permit for telecommunica- 
tions service authorizes its holder to purchase telecommunications service 
without paying tax to the seller and authorizes the seller to not collect any tax 
on a sale to the permit holder. A person who purchases telecommunications 
service under a direct pay permit must file a return and pay the tax due 
monthly to the Secretary. A direct pay permit issued under this subsection does 
not apply to any tax other than the tax on telecommunications service. 

A call center that purchases telecommunications service that originates 
outside this State and terminates in this State may apply to the Secretary for 
a direct pay permit for telecommunications service. A call center is a business 
that is primarily engaged in providing support services to customers by 
telephone to support products or services of the business. A business is 
primarily engaged in providing support services by telephone if at least sixty 
percent (60%) of its calls are incoming. 

(c) Application. — An application for a direct pay permit must be made on 
a form provided by the Secretary and contain the information required by the 
Secretary. The Secretary may grant the application if the Secretary finds that 
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the applicant complies with the sales and use tax laws and that the applicant’s 
compliance burden will be greatly reduced by use of the permit. 

(d) Revocation. — A direct pay permit is valid until the holder returns it to 
the Secretary or the Secretary revokes it. The Secretary may revoke a direct 
pay permit if the holder of the permit does not file a sales and use tax return 
on time, does not pay sales and use tax on time, or otherwise fails to comply 
with the sales and use tax laws. (2000-120, s. 1; 2001-414, s. 20; 2001-430, s. 


9: 2002-72, s. 18; 2003-284, s. 45.9; 2003-416, s. 16(b).) 


Editor’s Note. — Session Laws 2001-430, s. 
9, amended this section in the coded bill draft- 
ing format provided by G.S. 120-20.1. The 
amendment omitted some words that had been 
in subsection (b) in striking through that sub- 
section. The subsection is set out in the form 
above at the direction of the Revisor of Stat- 
utes. 

Session Laws 2003-284, s. 45.1, provides: 
“The Streamlined Sales and Use Tax Agree- 
ment is an historic multistate agreement de- 
signed to simplify and modernize sales and use 
tax collection and administration. The states 
and businesses involved in the Streamlined 
Sales Tax Project recognize that a simplified 
and uniform system saves businesses compli- 
ance and audit costs, while also saving states 
administrative costs and improving voluntary 
compliance, which should increase state collec- 
tions. To participate in the Agreement, North 
Carolina must amend or modify some of its 
sales and use tax law to conform to the simpli- 
fications and uniformity in the Agreement. This 
part [Part XLV of Session Laws 2003-284] 
makes those necessary changes.” 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 


rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2003-284, s. 45.9, effective July 15, 2003, in- 
serted the second paragraph of subsection (a). 

Session Laws 2003-416, s. 16.(b), effective 
August 14, 2003, deleted “interstate” following 
“that purchases” in the first sentence of the last 
paragraph in subsection (b). 


§ 105-164.28. Certificate of resale. 


(a) Seller’s Responsibility. — A seller who accepts a certificate of resale from 

a purchaser of tangible personal property has the burden of proving that the 
sale was not a retail sale unless all of the following conditions are met: 

(1) For a sale made in person, the certificate is signed by the purchaser 

and states the purchaser’s name, address, registration number, and 


type of business. 


(2) For a sale made in person, the tangible personal property sold is the 
type of property typically sold by the type of business stated on the 


certificate. 


(3) For a sale made over the Internet or by other remote means, the seller 
obtains the purchaser’s name, address, registration number, and type 
of business and maintains this information in a retrievable format in 


its records. 
(b) Purchaser’s Liability. 


— A purchaser who does not resell property 


purchased under a certificate of resale is liable for any tax subsequently 
determined to be due on the sale. (1957, c. 1340, s. 5; P97 SEC ATC. sl oa° 190U 
(Reg. Sess., 1992), c. 914, s. 1; 2000-120, s. 6; 2005-276, s. 33.15.) 
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Editor’s Note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
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digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 33.15, effective October 1, 2005, 
rewrote the section. 


CASE NOTES 


Taxpayer Not Denied Due Process and 
Equal Protection. — Burden of proof and 
requirement of a Form E-590, which creates a 
conclusive presumption of retail sales, did not 
deny taxpayer due process and equal protec- 
tion, as no part of the tax law required the 
taxpayer to obtain a Form E-590 from schools, 
since the taxpayer could present other written 
evidence to establish that the schools were 
registered to pay the retail tax and that pic- 
tures were purchased for resale. In re Assess- 
ment of Additional Sales & Use Tax Against 
Strawbridge Studios, Inc., 94 N.C. App. 300, 
380 S.E.2d 142 (1989). 


Lessor Has Burden to Show That Leas- 
ing Transactions Constituted Sale for Re- 
sale. — A lessor of television sets who had not 
procured resale certificates from any of its 
customers had the burden to show that its 
leasing transactions constituted a sale for re- 
sale, entitling the lessor to an exemption from 
the sales tax. Telerent Leasing Corp. v. High, 8 
N.C. App. 179, 174 S.E.2d 11 (1970). 

Cited in Long Mfg. Co. v. Johnson, 264 N.C. 
12, 140 S.E.2d 744 (1965); In re Rock-Ola Cafe, 
111 N.C. App. 683, 433 S.E.2d 236 (1993). 


§ 105-164.28A. Other exemption certificates. 


(a) Authorization. — The Secretary may require a person who purchases 
tangible personal property that is exempt from tax or is subject to a preferen- 
tial rate of tax depending on the status of the purchaser or the intended use of 
the property to obtain an exemption certificate from the Department to receive 
the exemption or preferential rate. An exemption certificate authorizes a 
retailer to sell tangible personal property to the holder of the certificate and 
either collect tax at a preferential rate or not collect tax on the sale, as 
appropriate. A person who purchases tangible personal property under an 
exemption certificate is liable for any tax due on the sale if the Department 
determines that the person is not eligible for the certificate or the property was 
not used as intended. 

(b) Scope. — This section does not apply to a direct pay permit or a 
certificate of resale. G.S. 105-164.27A addresses a direct pay permit, and G.S. 
105-164.28 addresses a certificate of resale. (2002-184, s. 12.) 


Editor’s Note. — Session Laws 2002-184, s. 
13, makes this section effective October 31, 
2002. 


§ 105-164.29. Application for certificate of registration by 
wholesale merchants and retailers. 


(a) Application. — To obtain a certificate of registration, a person must 
register with the Department. A wholesale merchant or retailer who has more 
than one business is required to obtain only one certificate of registration to 
cover all operations of the business throughout the State. An application for 
registration must be signed as follows: 

(1) By the owner, if the owner is an individual. 
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(2) By a manager, member, or partner, if the owner is an association, a 
partnership, or a limited lability company. 

(3) By an executive officer or some other person specifically authorized by 
the corporation to sign the application, if the owner is a corporation. 
If the application is signed by a person authorized to do so by the 
corporation, written evidence of the person’s authority must be 
attached to the application. 

(b) Issuance. — A certificate of registration is not assignable and is valid 
only for the person in whose name it is issued. A copy of the certificate of 
registration must be displayed at each place of business. 

(c) Term. — A certificate of registration is valid unless it is revoked for 
failure to comply with the provisions of this Article or becomes void. A 
certificate issued to a retailer who makes taxable sales becomes void if, for a 
period of 18 months, the retailer files no returns or files returns showing no 
sales. 

(d) Revocation. — Whenever a wholesale merchant or retailer fails to 
comply with this Article or violates G.S. 14-401.18, the Secretary, upon 
hearing, after giving 10 days’ notice in writing, specifying the time and place 
of hearing and requiring the wholesale merchant or retailer to show cause why 
the certificate of registration should not be revoked, may revoke or suspend the 
certificate of registration. The notice may be served personally or by registered 
mail directed to the last known address of the wholesale merchant or retailer. 
All provisions with respect to review and appeals of the Secretary's decisions as 
provided by G.S. 105-241.2, 105-241.3, and 105-241.4 apply to this section. 
(1957, c. 1340, s. 5; 1973, c. 476, s. 193; 1979, 2nd Sess., c. 10384-19971 c_690, 
5. 5; 1993, c. 354, s. 17; c. 539, s. 705; 1994, Ex. Sess., c. 24, s. 14(c); 1999-333, 
s. 8; 2000-140, s. 67(b).) 


§ 105-164.29A. State government exemption process. 


(a) Application. — To be eligible for the exemption provided in G.S. 
105-164.13(52), a State agency must obtain from the Department a sales tax 
exemption number. The application for exemption must be in the form 
required by the Secretary, be signed by the State agency's head, and contain 
any information required by the Secretary. The Secretary must assign a sales 
tax exemption number to a State agency that submits a proper application. 

(b) Liability. — A State agency that does not use the items purchased with 
its exemption number must pay the tax that should have been paid on the 
items purchased, plus interest calculated from the date the tax would other- 
wise have been paid. (2003-431, s. 4; 2004-170, s. 22.) 


Editor’s Note. — Session Laws 2003-431, s. 2004-170, s. 22, effective August 2, 2004, sub- 
6, made this section effective January 1, 2004. stituted “105-164.13(52)” for “105-164.13(51)” 
Effect of Amendments. — Session Laws _ in subsection (a). 


Part 6. Examination of Records. 


§ 105-164.30. Secretary or agent may examine books, etc. 


For the purpose of enforcing the collection of the tax levied by this Article, 
the Secretary or his duly authorized agent is hereby specifically authorized 
and empowered to examine at all reasonable hours during the day the books, 
papers, records, documents or other data of all retailers or wholesale mer- 
chants bearing upon the correctness of any return or for the purpose of making 
a return where none has been made as required by this Article, and may 


require the attendance of any person and take his testimony with respect to 


889 


§105-164.31 CH. 105. TAXATION §105-164.32 


any such matter, with power to administer oaths to such person or persons. If 
any person summoned as a witness shall fail to obey any summons to appear 
before the Secretary or his authorized agent, or shall refuse to testify or answer 
any material question or to produce any book, record, paper, or other data 
when required to do so, such failure or refusal shall be reported to the Attorney 
General or the district solicitor, who shall thereupon institute proceedings in 
the superior court of the county where such witness resides to compel 
obedience to any summons of the Secretary or his authorized agent. Officers 
who serve summonses or subpoenas, and witnesses attending, shall receive 
like compensation as officers and witnesses in the superior courts, to be paid 
from the proper appropriation for the administration of this Article. 

In the event any retailer or wholesale merchant shall fail or refuse to permit 
examination of his books, papers, accounts, records, documents or other data 
by the Secretary or his authorized agents as aforesaid, the Secretary shall have 
the power to proceed by citing said retailer or wholesale merchant to show 
cause before the superior court of the county in which said taxpayer resides or 
has its principal place of business as to why such books, records, papers, or 
documents should not be examined and said superior court shall have 
jurisdiction to enter an order requiring the production of all necessary books, 
records, papers, or documents and to punish for contempt of such order any 
person violating the same. (1957, c. 1340, s. 5; 1973, c. 476, s. 193; 1998-98, s. 
5VAy) 


Editor’s Note. — Session Laws 1998-98, s. 
52, effective August 14, 1998, redesignated Di- 
vision VI as Part 6. 


§ 105-164.31. Complete records must be kept for three 
years. 


Every retailer, wholesale merchant or consumer as defined by this Article 
shall secure, maintain and keep for a period of three years a complete record 
of tangible personal property received, used, sold at retail or wholesale, 
distributed or stored, leased or rented within this State by said retailer, 
wholesale merchant or consumer together with invoices, bills of lading and 
other pertinent papers and records as may be required by the Secretary for the 
reasonable administration of this Article and all such records shall be open for 
inspection by the Secretary or his duly authorized agent at all reasonable 
hours during the day. (1957 4c11340Ns 5381973 ece4/ 760s 105.) 


§ 105-164.32. Incorrect returns; estimate. 


In the event any retailer, wholesale merchant or consumer fails to make a 
return and to pay the tax as provided by this Article or in case any retailer, 
wholesale merchant or consumer makes a grossly incorrect return or a report 
that is false or fraudulent, it shall be the duty of the Secretary or his 
authorized agent to make an estimate for the taxable period of wholesale 
and/or retail sales of such retailer or wholesale merchant or of the gross 
proceeds of rentals or leases of tangible personal property by the retailer and 
to estimate the purchase price of all articles of tangible personal property 
imported by the consumer for use, storage, or consumption in this State and to 
assess and collect the tax and interest, plus penalties, if such have accrued, 
upon the basis of such estimate. (1957, c. 1340, s. 5; 1973, c. 476, s. 193; 
2001-414, s. 21.) 
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Part 7. Failure to Make Returns; Overpayments. 


§§ 105-164.33, 105-164.34: Repealed by Session Laws 1963, c. 1169, s. 
OF 


§ 105-164.35. Excessive payments; recomputing tax. 


As soon as practicable after a return is filed, the Secretary shall examine it. 
If it then appears that the correct amount of tax is greater or less than the 
amount shown in the return, the tax shall be recomputed. 

(1) Excessive Payments. — If the amount already paid exceeds that which 
should have been paid on the basis of the tax so recomputed, the 
excess shall be credited or refunded to the taxpayer in accordance 
with the provisions of this Article. 

(2) to (5) Repealed by Session Laws 1959, c. 1259, s. 9. (1957, c. 1340, s. 
5; 1959, c. 1259, s. 9; 1973, c. 476, s. 193.) 


CASE NOTES 


Taxpayer who has prepaid his liability quently accruing taxes. Park-N-Shop, Inc. v. 
is entitled to a refund or credit on subse- Clayton, 264 N.C. 218, 141 S.E.2d 294 (1965). 


§ 105-164.36: Repealed by Session Laws 1959, c. 1259, s. 9. 


§ 105-164.37. Bankruptcy, receivership, etc. 


If any taxpayer subject to the provisions of this Article goes into bankruptcy, 
receivership or turns over his stock of merchandise by voluntary transfer to 
creditors, the tax liability under this Article shall constitute a prior lien upon 
such stock of merchandise and shall become subject to levy under execution 
and it shall be the duty of the transferee in any such case to retain the amount 
of the tax due from the first sales of such stock of merchandise and pay the 
same to the Secretary. (1957, c. 1340, s. 5; 1973, c. 476, s. 193.) 


§ 105-164.38. Tax is a lien. 


(a) The tax imposed by this Article is a lien upon all personal property of any 
person who is required by this Article to obtain a certificate of registration to 
engage in business and who stops engaging in the business by transferring the 
business, transferring the stock of goods of the business, or going out of 
business. A person who stops engaging in business must file the return 
required by this Article within 30 days after transferring the business, 
transferring the stock of goods of the business, or going out of business. 

(b) Any person to whom the business or the stock of goods was transferred 
must withhold from the consideration paid for the business or stock of goods an 
amount sufficient to cover the taxes due until the person selling the business 
or stock of goods produces a statement from the Secretary showing that the 
taxes have been paid or that no taxes are due. If the person who buys a 
business or stock of goods fails to withhold an amount sufficient to cover the 
taxes and the taxes remain unpaid after the 30-day period allowed, the buyer 
is personally liable for the unpaid taxes to the extent of the greater of the 
following: 

(1) The consideration paid by the buyer for the business or the stock of 
oods. 
(2) The fair market value of the business or the stock of goods. 
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(c) The period of limitations for assessing liability against the buyer of a 
business or the stock of goods of a business and for enforcing the hen against 
the property expires one year after the end of the period of limitations for 
assessment against the person who sold the business or the stock of goods. 
Except as otherwise provided in this section, a person who buys a business or 
the stock of goods of a business and that person’s liability for unpaid taxes are 
subject to the provisions of G.S. 105-241.1, 105-241.2, 105-241.3, and 105-241.4 
and to other remedies for the collection of taxes to the same extent as if the 
person had incurred the original tax liability. (1957, c. 1340, s. 5; 1963, c. 1169, 
g.3; 1973, ¢) 476, 521193; 1991, c) 690; 's/6;. 1991) (Reg... Sess), 1992)16.9497 saz. 
2000-140, s. 67(c).) 


§ 105-164.39. Attachment. 


In the event any retailer or wholesale merchant is delinquent in the 
payment of the tax herein provided for, the Secretary may give notice of the 
amount of such delinquency by registered mail to all persons having in their 
possession or under their control any credits or other personal property 
belonging to such retailer or wholesale merchant or owing any debts to such 
taxpayer at the time of the receipt by them of such notice and thereafter any 
person so notified shall neither transfer nor make any other disposition of such 
credits, other personal property or debts until the Secretary shall have 
consented to a transfer or disposition or until 30 days shall have elapsed from 
and after the receipt of such notice. All persons so notified must within five 
days after receipt of such notice advise the Secretary of any and all such 
credits, other personal property or debts in their possession, under their 
control or owing by them as the case may be. The remedy provided by this 
section shall be cumulative and optional and in addition to all other remedies 
now provided by law for the collection of taxes due the State. (1957, c. 1340, s. 
5 1913). 4/07 cea 


§ 105-164.40. Jeopardy assessment. 


If the Secretary is of the opinion that the collection of any tax or any amount 
of tax required to be collected and paid to the State under this Article will be 
jeopardized by delay, he shall make an assessment of the tax or amount of tax 
required to be collected and shall mail or issue a notice of such assessment to 
the taxpayer together with a demand for immediate payment of the tax or of 
the deficiency in tax declared to be in jeopardy including interest and 
penalties. In the case of a tax for a current period, the Secretary may declare 
the taxable period of the taxpayer immediately terminated and shall cause 
notice of such finding and declaration to be mailed or issued to the taxpayer 
together with a demand for immediate payment of the tax based on the period 
declared terminated and such tax shall be immediately due and payable, 
whether or not the time otherwise allowed by law for filing a return and paying 
the tax has expired. Assessments provided for in this section shall be 
immediately due and payable and proceedings for the collection shall com- 
mence at once and if any such tax, penalty or interest is not paid upon demand 
of the Secretary, he shall forthwith cause a levy to be made on the property of 
the taxpayer or, in his discretion the Secretary may require the taxpayer to file 
such indemnity bond as in his judgment may be sufficient to protect the 
interest of the State. (1957, c. 13840, s. 5; 1973, c. 476, s. 193.) 


§ 105-164.41. Excess payments; refunds. 


If upon examination of any return made under this Article, it appears that 
an amount of tax has been paid in excess of that properly due, then the amount 
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in excess shall be credited against any tax or installment thereof then due from 
the taxpayer, under any other subsequent return, or shall be refunded to the 
taxpayer by the Secretary out of any funds appropriated for that purpose. 
Meo 1540. 875.1963, C1169) s. 3; 1967, c 1110) s. 6°19 73, Cc. hy (oh Soa BS 7) 


1985, c. 656, 8. 29; 1993, c. 257, s. 7.) 


§ 105-164.42: Repealed by Session Laws 1959, c. 1259, s. 9. 


Part 7A. Uniform Sales and Use Tax Administration Act. 


§ 105-164.42A. Short title. 


This Part is the “Uniform Sales and Use Tax Administration Act” and may be 
cited by that name. (2001-347, s. 1.3; 2005-276, s. B3701L.) 


Editor’s Note. — Session Laws 2001-347, s. 
3.1, as amended by Session Laws 2003-416, s. 
13, provided for a January 1, 2006, contingent 
expiration date. However, Session Laws 2005- 
276, s. 33.31, deleted the contingent expiration 
date by amending Session Laws 2001-347, s. 
3.1, as amended by Session Laws 2003-416, s. 
13 to read: “Part 1 of this act [which enacted 
Part 7A of Article 5 of Chapter 105] is effective 
when it becomes law [August 8, 2001].” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 


§ 105-164.42B. Definitions. 


ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


The following definitions apply in this Part: 
(1) Agreement. — Streamlined Agreement, as defined in G.S. 105-164.3. 
(2) Certified automated system. — Software certified jointly by the states 
that are signatories to the Agreement to calculate the tax imposed by 


each jurisdiction on a transaction, determine the amount of tax to 
remit to the appropriate state, and maintain a record of the transac- 
tion. 

(3) Certified service provider. — An agent certified jointly by the states 
that are signatories to the Agreement to perform all of the seller’s 
sales tax functions. 

(4) Member state. — A state that has entered into the Agreement. 

(5) Person. — Defined in G.S. 105-228.90. 

(6) Sales tax. — The tax levied in G.S. 105-164.4. 

(7) Seller. — A person making sales, leases, or rentals of personal property 
or services. 

(8) State. — The term “this State” means the State of North Carolina. 
Otherwise, the term “state” means any state of the United States and 
the District of Columbia. 

(9) Use tax. — The tax levied in G.». 105-164.6. (2001-347, s. 1.3; 
BOOS 216. so0 oo Lowa) 


Editor’s Note. — Session Laws 2001-347, s. _ s. 3.1, as amended by Session Laws 2003-416, s. 


3.1, as amended by Session Laws 2003-416, s. 
13, provided for a January 1, 2006, contingent 
expiration date. However, Session Laws 2005- 
276, s. 33.31, amended Session Laws 2001-347, 


13 to read: “Part 1 of this act [which enacted 

Part 7A of Article 5 of Chapter 105] is effective 

when it becomes law [August 8, 2001].” 
Session Laws 2005-276, s. 1.2, provides: 
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“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
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digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 33.16, effective October 1, 2005, 
rewrote subdivision (1). 


§ 105-164.42C. Authority to enter Agreement. 


The Secretary is authorized to enter into the Agreement with one or more 
states to simplify and modernize sales and use tax administration in order to 
substantially reduce the burden of tax compliance for all sellers and for all 
types of commerce. The Secretary may act jointly with other member states to 
establish standards for certification of a certified service provider and a 
certified automated system and to establish performance standards for 
multistate sellers. 

The Secretary is authorized to represent this State before the other member 
states. The Secretary may take any other actions reasonably required to 
implement this Part, including the joint procurement with other member 
states of goods and services in furtherance of the Agreement. (2001-347, s. 1.3; 


2005-276, s. 33.31.) 


Editor’s Note. — Session Laws 2001-347, s. 
3.1, as amended by Session Laws 2003-416, s. 
13, provided for a January 1, 2006, contingent 
expiration date. However, Session Laws 2005- 
276, s. 33.31, amended Session Laws 2001-347, 
s. 3.1, as amended by Session Laws 2003-416, s. 
13 to read: “Part 1 of this act [which enacted 
Part 7A of Article 5 of Chapter 105] is effective 
when it becomes law [August 8, 2001].” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 


Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


§ 105-164.42D. Relationship to North Carolina law. 


No provision of the Agreement authorized by this Part invalidates or amends 
any provision of the law of this State Adoption of the Agreement by this State 
does not amend or modify any law of this State. Implementation of a condition 
of the Agreement in this State must be made pursuant to an act of the General 


Assembly. (2001-347, s. 1.3; 2005-276, s. 33.31.) 


Editor’s Note. — Session Laws 2001-347, s. 
3.1, as amended by Session Laws 2003-416, s. 
13, provided for a January 1, 2006, contingent 
expiration date. However, Session Laws 2005- 
276, s. 33.31, amended Session Laws 2001-347, 
s. 3.1, as amended by Session Laws 2003-416, s. 
13 to read: “Part 1 of this act [which enacted 
Part 7A of Article 5 of Chapter 105] is effective 
when it becomes law [August 8, 2001].” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 


Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 
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§ 105-164.42E. Agreement requirements. 


The Secretary may not enter into the Agreement unless the Agreement 
requires each state to abide by the following requirements: 


(1) 


(2) 


(3) 


(4) 


(5) 


(6) 


(7) 


(8) 


Uniform state rate. — The Agreement must set restrictions to achieve 

more uniform state rates through the following: 

a. Limiting the number of state rates. 

b. Limiting maximums on the amount of state tax that is due on a 
transaction. 

c. Limiting thresholds on the application of a state tax. 

Uniform standards. — The Agreement must establish uniform stan- 

dards for all of the following: 

a. The sourcing of transactions to taxing jurisdictions. 

b. The administration of exempt sales. 

c. The allowances a seller can take for bad debts. 

d. Sales and use tax returns and remittances. 

Uniform definitions. — The Agreement must require states to develop 

and adopt uniform definitions of sales and use tax terms. The 

definitions must enable a state to preserve its ability to make policy 
choices not inconsistent with the uniform definitions. 

Central registration. — The Agreement must provide a central, 

electronic registration system that allows a seller to register to collect 

and remit sales and use taxes for all signatory states. 

No nexus attribution. — The Agreement must provide that registra- 

tion with the central registration system and the collection of sales 

and use taxes in the signatory states will not be used as a factor in 
determining whether the seller has nexus with a state for any tax. 

Local sales and use taxes. — The Agreement must provide for 

reduction of the burdens of complying with local sales and use taxes 

through one or more of the following: 

a. Restricting variances between the state and local tax bases. 

b. Requiring states to administer any sales and use taxes levied by 
local jurisdictions within the state so that sellers collecting and 
remitting these taxes will not have to register or file returns with, 
remit funds to, or be subject to independent audits from local 
taxing jurisdictions. 

c. Restricting the frequency of changes in the local sales and use tax 
rates and setting effective dates for the application of local 
jurisdictional boundary changes to local sales and use taxes. 

d. Providing notice of changes in local sales and use tax rates and of 
changes in the boundaries of local taxing jurisdictions. 

Monetary allowances. — The Agreement must outline any monetary 

allowances that are to be provided by the states to sellers or certified 

service providers. 

State compliance. — The Agreement must require each state to certify 

compliance with the terms of the Agreement before becoming a 

member and to maintain compliance, under the laws of the member 

state, with all provisions of the Agreement while a member. 


(9) Consumer privacy. — The Agreement must require each state to adopt 


a uniform policy for certified service providers that protects the 
privacy of consumers and maintains the confidentiality of tax infor- 
ation. (2001-347, s. 1.3: 2005-276, s433°3)) 


Editor’s Note. — Session Laws 2001-347, s. 276, s. 33.31, amended Session Laws 2001-347, 
3.1, as amended by Session Laws 2003-416, s. _s. 3.1, as amended by Session Laws 2003-416, s. 
13, provided for a January 1, 2006, contingent 13 to read: “Part 1 of this act [which enacted 
expiration date. However, Session Laws 2005- Part 7A of Article 5 of Chapter 105] is effective 
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when it becomes law [August 8, 2001].” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
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billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


§ 105-164.42F. Cooperating sovereigns. 


The Agreement authorized by this Part is an accord among individual 
cooperating sovereigns in furtherance of their governmental functions. The 
Agreement provides a mechanism among the member states to establish and 
maintain a cooperative, simplified system for the application and administra- 
tion of sales and use taxes under the laws of each member state. (2001-347, s. 


1.3; 2005-276, s. 33.31.) 


Editor’s Note. — Session Laws 2001-347, s. 
3.1, as amended by Session Laws 2003-416, s. 
13, provided for a January 1, 2006, contingent 
expiration date. However, Session Laws 2005- 
276, s. 33.31, amended Session Laws 2001-347, 
s. 3.1, as amended by Session Laws 2003-416, s. 
13 to read: “Part 1 of this act [which enacted 
Part 7A of Article 5 of Chapter 105] is effective 
when it becomes law [August 8, 2001].” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 


Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


§ 105-164.42G. Effect of Agreement. 


Entry of this State into the Agreement does not create a cause of action or a 
defense to an action. No person may challenge any action or inaction by a 
department, agency, or other instrumentality of this State, or a political 
subdivision of this State, on the ground that the action or inaction is 
inconsistent with the Agreement. No law of this State, or its application, may 
be declared invalid on the ground that the provision or application is incon- 


sistent with the Agreement. (2001-347, s. 1.3; 2005-276, s. 33.31.) 


Editor’s Note. — Session Laws 2001-347, s. 
3.1, as amended by Session Laws 2003-416, s. 
13, provided for a January 1, 2006, contingent 
expiration date. However, Session Laws 2005- 
276, s. 33.31, amended Session Laws 2001-347, 
s. 3.1, as amended by Session Laws 2003-416, s. 
13 to read: “Part 1 of this act [which enacted 
Part 7A of Article 5 of Chapter 105] is effective 
when it becomes law [August 8, 2001].” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 


Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 
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§ 105-164.42H. Certification of certified automated system 
and effect of certification. 


(a) Certification. — The Secretary may certify a software program as a 
certified automated system if the Secretary determines that the program 
correctly determines all of the following and that the software can generate 
reports and returns required by the Secretary: 

(1) The applicable combined State and local sales and use tax rate for a 
sale, based on the sourcing principles in G.S. 105-164.4B. 

(2) Whether or not an item is exempt from tax, based on a uniform 
product code or another method. 

(3) Whether or not an exemption certificate offered by a purchaser is a 
valid certificate, based on the Department’s registry of holders of 


exemption certificates. 


(4) The amount of tax to be remitted for each taxpayer for a reporting 


period. 


(5) Any other issue necessary for the application or calculation of sales 


and use tax due. 


(b) Liability. — A seller may choose to use a certified automated system in 
performing its sales tax administration functions. A seller that uses a certified 
automated system is liable for sales and use taxes due on transactions it 


processes using the certified automated 


system except for underpayments of 


tax attributable to errors in the functioning of the system. A person that 
provides a certified automated system is responsible for the proper functioning 
of that system and is liable for underpayments of tax attributable to errors in 
the functioning of the system. (2000-120, s. 2; 2001-347, ss. 1.1, 1.3; 2005-276, 


s. 33.31.) 


Editor’s Note. — For contingent expiration 
date for Part 7A, see note regarding Session 
Laws 2001-347, s. 3.1 at G.S. 105-164.42A. 

Session Laws 2001-347, s. 1.1, effective Au- 
gust 8, 2001, recodifies G.S. 105-164.43A(a) as 
G.S. 104-164.42H(a). 

Session Laws 2001-347, s. 3.1, as amended by 
Session Laws 2003-416, s. 13, provided for a 
January 1, 2006, contingent expiration date. 
However, Session Laws 2005-276, s. Bool 
amended Session Laws 2001-347, s. 3.1, as 
amended by Session Laws 2003-416, s. 13 to 
read: “Part 1 of this act [which enacted Part 7A 
of Article 5 of Chapter 105] is effective when it 
becomes law [August 8, 2001].” 


Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


§ 105-164.42I. Contract with certified service provider 
and effect of contract. 


(a) Certification. — The Secretary may certify an entity as a certified service 
provider if the entity meets all of the following requirements: 
(1) The entity uses a certified automated system. 
(2) The entity has agreed to update its program upon notification by the 


Secretary. 


(3) The entity integrates its certified automated system with the system 
of a seller for whom the entity collects tax so that the tax due on a sale 
is determined at the time of the sale. 

(4) The entity remits the taxes it collects at the time and in the manner 


specified by the Secretary. 
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(5) The entity agrees to file sales and use tax returns on behalf of the 
sellers for whom it collects tax. 

(6) The entity enters into a contract with the Secretary and agrees to 
comply with all the conditions of the contract. 

(b) Contract. — The Secretary may contract with a certified service provider 
for the collection and remittance of sales and use taxes. A certified service 
provider must file with the Secretary a bond or an irrevocable letter of credit 
in the amount set by the Secretary. A bond must be conditioned upon 
complhance with the contract, be payable to the State, and be in the form 
required by the Secretary. The amount a certified service provider charges 
under the contract is a cost of collecting the tax and is payable from the amount 
collected. 

(c) Liability. — A seller may contract with a certified service provider to 
collect and remit sales and use taxes payable to the State on sales made by the 
seller. A certified service provider with whom a seller contracts is the agent of 
the seller. As the seller’s agent, the certified service provider, rather than the 
seller, is liable for sales and use taxes due this State on all sales transactions 
the certified service provider processes for the seller unless the seller misrep- 
resents the type of products it sells or commits fraud. A seller that misrepre- 
sents the type of products it sells or commits fraud is liable for taxes not 
collected as a result of the misrepresentation or fraud. 

(d) Audit and Review. — In the absence of misrepresentation or fraud, a 
seller that contracts with a certified service provider is not subject to audit on 
the transactions processed by the certified service provider. A seller is subject 
to audit for transactions not processed by the certified service provider. The 
State may perform a system check of a seller and review a seller’s procedures 
to determine if the certified service provider’s system is functioning properly 
and the extent to which the seller’s transactions are being processed by the 
certified service provider. A certified service provider is subject to audit. 
(2000-120, s. 2; 2001-347, ss. 1.1, 1.8; 2005-276, s. 33.31.) 


Editor’s Note. — For contingent expiration 
date for Part 7A, see note regarding Session 
Laws 2001-347, s. 3.1 at G.S. 105-164.42A. 

Session Laws 2001-347, s. 1.1, effective Au- 
gust 8, 2001, recodifies G.S. 105-164.43A(b) as 
G.S. 104-164.42I(a) and G.S. 105-164.43B as 
G.S. 105-164.42I(b). 

Session Laws 2001-347, s. 3.1, as amended by 
Session Laws 2003-416, s. 13, provided for a 
January 1, 2006, contingent expiration date. 
However, Session Laws 2005-276, s. 33.31, 
amended Session Laws 2001-347, s. 3.1, as 
amended by Session Laws 2003-416, s. 13 to 
read: “Part 1 of this act [which enacted Part 7A 
of Article 5 of Chapter 105] is effective when it 


becomes law [August 8, 2001].” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


§ 105-164.42J. Performance standard for multistate seller. 


The Secretary may establish a performance standard for a seller that is 
engaged in business in this State and at least 10 other states and has 
developed a proprietary system to determine the amount of sales and use taxes 
due on transactions. A seller that enters into an agreement with the Secretary 
that establishes a performance standard for that system is liable for the failure 
te 2 to meet the performance standard. (2001-347, s. 1.3; 2005-276, s. 

Od 
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Editor’s Note. — Session Laws 2001-347, s. 
3.1, as amended by Session Laws 2003-416, s. 
13, provided for a January 1, 2006, contingent 
expiration date. However, Session Laws 2005- 
276, s. 33.31, amended Session Laws 2001-347, 
s, 3.1, as amended by Session Laws 2003-416, s. 
13 to read: “Part 1 of this act [which enacted 
Part 7A of Article 5 of Chapter 105] is effective 
when it becomes law [August 8, 2001].” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 
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Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


§ 105-164.42K. Registration and effect of registration. 


Registration under the Agreement satisfies the registration requirements 
under this Article. A seller who registers under the Agreement within 12 
months after the State becomes a member of the Agreement and who meets the 
following conditions is not subject to assessment for sales tax for any period 
before the effective date of the seller’s registration: 


(1) The seller was not registere 


d with the State during the 12-month 


period before the effective date of this State’s participation in the 


Agreement. 


(2) When the seller registered, the seller had not received a letter from the 
Department notifying the seller of an audit. 

(3) The seller continues to be registered under the Agreement and to 
remit tax to the State for at least 36 months. (2005-2762 Ss. 30.17.) 


Editor’s Note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 33.34, made this 
section effective October 1, 2005. 

Session Laws 2005-276, s. 33.34, provides in 


part: “For prepayments of telecommunications 


and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


§ 105-164.42L. Databases on taxing jurisdictions. 


The Secretary may develop databases that provide information on the 
boundaries of taxing jurisdictions and the tax rates applicable to those taxing 
jurisdictions. A seller that relies on the information provided in these data- 
bases is not liable for underpayments of tax attributable to erroneous infor- 
mation provided by the Secretary in those databases. (2005-276, s. 33.18.) 


Editor’s Note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of ZOD & 

Session Laws 2005-276, s. 33.34, made this 
section effective October 1, 2005. 

Session Laws 2005-276, s. 33.34, provides in 


part: “For prepayments of telecommunications 


and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 
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Part 8. Administration and Enforcement. 


§ 105-164.43. Secretary to make regulations. 


Subject to the provisions of G.S. 105-262 the Secretary shall from time to 
time promulgate such rules and regulations not inconsistent with this Article 
for making returns and for the ascertainment, assessment, and collection of 
the tax imposed hereunder as he may deem necessary to enforce its provisions, 
and upon request shall furnish any taxpayer with a copy of such rules and 
regulations. All provisions with respect to reviews and appeals from the 
Secretary’s decisions as provided by G.S. 105-241.2, 105-241.3 and 105-241.4 
shall be applicable to this section. (1957, c. 1840, s. 5; 1973, c. 476, s. 1938; 


1998-98, s. 54.) 


Editor’s Note. — Session Laws 1998-98, s. 
54, effective August 14, 1998, redesignated Di- 
vision VIII as Part 8. 


CASE NOTES 


Applied in Park-N-Shop, Inc. v. Clayton, 264 
NIC. 2183 1417S Fe 2d'294 (1965): 
Cited in In re Assessment of Additional 


Sales & Use Tax Against Strawbridge Studios, 
Inc., 94 N.C. App. 300, 380 S.E.2d 142 (1989). 


§ 105-164.43A. (Recodified effective August 8, 2001 — See 
note) Certification of tax collector software 


and tax collector. 


(a) Recodified as § 105-164.42H(a) by Session Laws 2001-347, s. 1.1, effec- 


tive August 8, 2001. See note. 


(b) Recodified as § 105-164.42I(a) by Session Laws 2001-347, s. 1.1, effec- 
tive August 8, 2001. See note. (2000-120, s. 2; 2001-347, s. 1.1.) 


Editor’s Note. — Session Laws 2001-347, s. 
1.1, effective August 8, 2001, recodifies G.S. 
105-164.43A(a) as G.S. 105-164.42H(a) and 
recodifies G.S. 105-164.43AB(b) as G.S. 105- 
164.42I(a). 

Session Laws 2001-347, s. 3.1, as amended by 
Session Laws 2003-416, s. 13, provided for a 
January 1, 2006, contingent expiration date. 
However, Session Laws 2005-276, s. 33.31, 
amended Session Laws 2001-347, s. 3.1, as 
amended by Session Laws 2003-416, s. 13 to 


read: “Part 1 of this act [which enacted Part 7A 
of Article 5 of Chapter 105] is effective when it 
becomes law [August 8, 2001].” 

Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 


§ 105-164.43B. (Recodified effective August 8, 2001 — See 
note) Contract with Certified Sales Tax Collec- 


tor. 


Recodified as § 105-164.42I(b) by Session Laws 2001-347, s. 1.1, effective 


August 8, 2001. See note. (2000-120, s. 


Editor’s Note. — Session Laws 2001-347, s. 
1.1, effective August 8, 2001, recodifies G.S. 
105-164.43B as G.S. 105-164.42I(b). For contin- 
gent expiration date, see note regarding Ses- 


2; 2001-347, s. 1.1.) 


sion Laws 2001-347, s. 3.1. 

Session Laws 2001-347, s. 3.1, as amended by 
Session Laws 2003-416, s. 13, provided for a 
January 1, 2006, contingent expiration date. 
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However, Session Laws 2005-276, s. 33.31, 
amended Session Laws 2001-347, s. 3.1, as 
amended by Session Laws 2003-416, s. 13 to 
read: “Part 1 of this act [which enacted Part 7A 
of Article 5 of Chapter 105] is effective when it 
becomes law [August 8, 2001].” 

Session Laws 2005-276, s. 33.34, provides in 
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part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 


§ 105-164.43C: (Repealed effective August 8, 2001 — See note) Repealed 
by Session Laws 2001-347, s. 1.2, effective August 8, 2001. See 
note. (2000-120, s. 2; 2001-347, s. 1.2.) 


Editor’s Note. — Sessions Laws 2001-347, 
s. 1.2, repealed this section effective August 8, 
2001. For contingent expiration date of this 
repeal, see note regarding Session Laws 2001- 
SATA Sijot lt 

Session Laws 2001-347, s. 3.1, as amended by 
Session Laws 2003-416, s. 13, provided for a 
January 1, 2006, contingent expiration date. 
However, Session Laws 2005-276, s. Sonos 
amended Session Laws 2001-347, s. 3.1, as 
amended by Session Laws 2003-416, s. 13 to 


read: “Part 1 of this act [which enacted Part 7A 
of Article 5 of Chapter 105] is effective when it 
becomes law [August 8, 2001].” 

Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 


§ 105-164.44. Penalty and remedies of Article 9 applicable. 


All provisions 


not inconsistent with this Article in Article 9, entitled 
“General Administration — Penalties 


and Remedies” of Subchapter I of 


Chapter 105 of the General Statutes, including but not limited to, administra- 
tion, auditing, making returns, promulgation of rules and regulations by the 


Secretary, additional taxes, assessmen 


t procedure, imposition and collection of 


taxes and the lien thereof, assessments, refunds and penalties are hereby 
made a part of this Article and shall be applicable thereto. (1957, c. 1340, s. De 


1973. c. 476).50-193.) 


§ 105-164.44A: Repealed by Session Laws 1991, c. 45, s. 18. 


§ 105-164.44B. Transfer to Wildlife Resources Fund of 


taxes on hunting 


equipment. 


Each fiscal year, the Secretary of R 


and fishing supplies and 


evenue shall transfer at the end of each 


quarter from the State sales and use tax net collections received by the 


Department of Revenue under Article 


5 of Chapter 105 of the General Statutes 


to the State Treasurer for the Wildlife Resources Fund, one fourth of the 
amount transferred the preceding fiscal year plus or minus the percentage of 
that amount by which the total collection of State sales and use taxes increased 
or decreased during the preceding fiscal year. (1983 (Reg. Sess., 1984), c. 1116, 
5. 88; 1987, c. 738, s. 150; 1989, c. 75D) colo. 1995,.Cud2 laa, 290(a), 290(b); 
1993 (Reg. Sess., 1994), c. 591, s. 9c. 769, s. 27.1(a), (b).) 


Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 1116, which amended this sec- 
tion, provided in s. 88(c): “All of the funds 
collected by the Secretary of Revenue and 
transferred to the North Carolina Wildlife Re- 
sources Commission pursuant to this section 


shall be obligated and expended by the Com- 
mission in accordance with Article 1 of Chapter 
143 of the North Carolina General Statutes. Of 
the additional financial support generated an- 
nually by the provisions of this section for the 
Wildlife Commission, an amount not less than 
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fifty percent (50%) shall be obligated and ex- improvements and other nonrecurring pur- 
pended by the Commission annually for capital poses.” 


§ 105-164.44C: Repealed by Session Laws 2001-424, s. 34.15(a)(1), as 
amended by Session Laws 2002-126, s. 30A.1, effective July 1, 
2002: 


§ 105-164.44D. Reimbursement for sales tax exemption for 
purchases by the Department of Transporta- 
tion. 


The amount of sales and use tax revenue that is not realized by the General 
Fund as the result of the sales and use tax exemption in G.S. 105-164.13 for 
purchases by the Department of Transportation shall be transferred from the 
Highway Fund to the General Fund in accordance with this section. This direct 
transfer is made in lieu of eliminating the Department of Transportation’s 
sales and use tax exemption to alleviate the administrative and accounting 
burden that would be placed on the Department of Transportation by elimi- 
nating the exemption. 

For the 1991-92 fiscal year, the State Treasurer shall transfer the sum of 
eight million seven hundred thousand dollars ($8,700,000) from the Highway 
Fund to the General Fund. The transfer shall be made on a quarterly basis by 
transferring one-fourth of the annual amount each quarter. 

For each fiscal year following the 1991-92 fiscal year, the State Treasurer 
shall transfer the sum transferred the previous fiscal year plus or minus the 
percentage of that amount by which the total collection of State sales and use 
taxes increased or decreased during the previous fiscal year. In each fiscal year, 
the transfer shall be made on a quarterly basis by transferring one-fourth of 
the annual amount each quarter. (1991, c. 689, s. 322.) 


Editor’s Note. — Session Laws 2005-276, s. “G.S. 105-164.44D does not apply in either the 
1.2, provides: “This act shall be known as the 2005-2006 or 2006-2007 fiscal years.” 


‘Current Operations and Capital Improve- Session Laws 2005-276, s. 46.5 is a severabil- 
ments Appropriations Act of 2005’.” ity clause. 
Session Laws 2005-276, s. 6.37(e) provides: 


§ 105-164.44E. (Effective April 1, 2003, until June 30, 2010) 
Transfer to the Dry-Cleaning Solvent Cleanup 
Fund. 


At the end of each quarter, the Secretary must transfer to the Dry-Cleaning 
Solvent Cleanup Fund established under G.S. 143-215.104C an amount equal 
to fifteen percent (15%) of the net State sales and use taxes collected under 
G.S. 105-164.4(a)(4) during the previous fiscal year, as determined by the 
Secretary based on available data. (2000-19, s. 1.1.) 


Editor’s Note. — Session Laws 2000-19, s. and provides for its expiration on June 30, 
23, makes this section effective April 1, 2003 2010. 


§ 105-164.44F. Distribution of part of teleeommunications 
taxes to cities. 


_ (a) Amount. — The Secretary must distribute to the cities part of the taxes 
imposed by G.S. 105-164.4(a)(4c) on telecommunications service. The Secre- 
tary must make the distribution within 75 days after the end of each calendar 
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quarter. The amount the Secretary must distribute is eighteen and three 
one-hundredths percent (18.03%) of the net proceeds of the taxes collected 
during the quarter, minus two million six hundred twenty thousand nine 
hundred forty-eight dollars ($2,620,948). This deduction is one-fourth of the 
annual amount by which the distribution to cities of the gross receipts 
franchise tax on telephone companies, imposed by former G.S. 105-120, was 
required to be reduced beginning in fiscal year 1995-96 as a result of the “freeze 
deduction.” The Secretary must distribute the specified percentage of the 
proceeds, less the “freeze deduction” among the cities in accordance with this 
section. 

(b) Share of Cities Incorporated on or After January 1, 2001. — The share of 
a city incorporated on or after January 1, 2001, is its per capita share of the 
amount to be distributed to all cities incorporated on or after this date. This 
amount is the proportion of the total to be distributed under this section that 
is the same as the proportion of the population of cities incorporated on or after 
January 1, 2001, compared to the population of all cities. In making the 
distribution under this subsection, the Secretary must use the most recent 
ae population estimates certified to the Secretary by the State Budget 

cer. 

(c) Share of Cities Incorporated Before January 1, 2001. — The share of a 
city incorporated before January 1, 2001, is its proportionate share of the 
amount to be distributed to all cities incorporated before this date. A city’s 
proportionate share for a quarter is based on the amount of telephone gross 
receipts franchise taxes attributed to the city under G.S. 105-116.1 for the 
same quarter that was the last quarter in which taxes were imposed on 
telephone companies under repealed G.S. 105-120. The amount to be distrib- 
uted to all cities incorporated before January 1, 2001, is the amount deter- 
mined under subsection (a) of this section, minus the amount distributed 
under subsection (b) of this section. 

The following changes apply when a city incorporated before January l, 
2001, alters its corporate structure. When a change described in subdivision (2) 
or (3) occurs, the resulting cities are considered to be cities incorporated before 
January 1, 2001, and the distribution method set out in this subsection rather 
than the method set out in subsection (b) of this section applies: 

(1) If a city dissolves and is no longer incorporated, the proportional 
shares of the remaining cities incorporated before January Tae Z2001. 
must be recalculated to adjust for the dissolution of that city. 

(2) If two or more cities merge or otherwise consolidate, their proportional 
shares are combined. 

(3) If a city divides into two or more cities, the proportional share of the 
city that divides is allocated among the new cities on a per capita 
basis. 

(d) Share of Cities Served by a Telephone Membership Corporation. — The 
share of a city served by a telephone membership corporation, as described in 
Chapter 117 of the General Statutes, is computed as if the city was incorpo- 
rated on or after January 1, 2001, under subsection (b) of this section. If a city 
is served by a telephone membership corporation and another provider, then 
its per capita share under this subsection applies only to the population of the 
area served by the telephone membership corporation. 

(e) Ineligible Cities. — An ineligible city is disregarded for all purposes 
under this section. A city incorporated on or after January 1, 2000, is not 
eligible for a distribution under this section unless it meets both of the 
following requirements: 

(1) It is eligible to receive funds under G.S. 136-41.2. 

(2) A majority of the mileage of its streets is open to the public. 

(f) Nature. — The General Assembly finds that the revenue distributed 
under this section is local revenue, not a State expenditure, for the purpose of 
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Section 5(3) of Article III of the North Carolina Constitution. Therefore, the 
Governor may not reduce or withhold the distribution. (2001-424, s. 34.25(b); - 
2001-430, s. 10; 2001-487, s. 67(d); 2002-120, s. 4; 2004-203, s. d(g); 2005-276, 


Ss. 33.19; 2005-435, s. 34(c).) 


Editor’s Note. — Session Laws 2001-424, s. 
34.25(b) amends subsection (a) of this section, 
as enacted by House Bill 571, contingent on 
House Bill 571 becoming law on or before 
January 1, 2002. House Bill 571 is Session 
Laws 2001-430, effective January 1, 2002. 

Session Laws 2001-430, s. 15, provides: “The 
Department of Revenue must report to the 
Revenue Laws Study Committee by October 1, 
2003, on the amounts collected under this act 
and on the distributions made to local govern- 
ments, including the amounts received by them 
from the sales and use tax on prepaid calling 
arrangements. On or before October 1, 2007, 
the Department must report to the Revenue 
Laws Study Committee any recommendations 
it has, if any, to adjust the distributions made to 
local governments. The Department must con- 
sult with the North Carolina League of Munic- 
ipalities in developing its recommendations.” 

Session Laws 2001-430, s. 20, makes this 
section effective January 1, 2002, and applica- 
ble to taxable services reflected on bills dated 
on or after January 1, 2002. 

Session Laws 2002-159, s. 65, effective Octo- 
ber 11, 2002, provides: “It is the intent of the 
General Assembly that Sections 1 through 7 of 
S.L. 2002-120 shall be effective prospectively 
only and shall not apply to pending litigation or 
claims that accrued before the effective date of 
S.L. 2002-120. Nothing in Section 1 through 7 
of S.L. 2002-120 shall be construed as a waiver 


of the sovereign immunity of the State or any 
other defenses as to any claim for damages, 
other recovery of funds, including attorneys’ 
fees, or injunctive relief from the State by any 
unit of local government or political subdivision 
of the State.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2004-203, s. 5(g), effective August 17, 2004, 
substituted “State Budget Officer” for “State 
Planning Officer” in subsection (b). 

Session Laws 2005-276, s. 33.19, effective 
October 1, 2005, substituted “eighteen and 
three one-hundredths percent (18.03%)” for 
“eighteen and twenty-six hundredths percent 
(18.26%)” in subsection (a). 

Session Laws 2005-435, s. 34.(c), effective 
January 1, 2006, made a minor stylistic change 
in subdivision (e)(2). 


§ 105-164.44G. Distribution of part of tax on modular 
homes. 


The Secretary must distribute to counties twenty percent (20%) of the taxes 
collected under G.S. 105-164.4(a)(8) on modular homes. The Secretary must 
make the distribution on a monthly basis in accordance with the distribution 
formula in G.S. 105-520 by including the taxes on modular homes with local 
tax revenue that is not attributable to a particular county. (2003-400, s. 16.) 


Editor’s Note. — Session Laws 2003-400, s. 
19, made this section effective January 1, 2004, 
and applicable to sales of modular homes on 
and after that date. 


Session Laws 2003-400, s. 18, is a severabil- 
ity clause. 


$ 105-164.44H. (Effective July 1, 2006) Transfer to State 
Public School Fund. 


Each fiscal year, the Secretary of Revenue shall transfer at the end of each 
quarter from the State sales and use tax net collections received by the 
Department of Revenue under Article 5 of Chapter 105 of the General Statutes 
to the State Treasurer for the State Public School Fund, one-fourth of the 
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al year plus or minus the percentage of 
on of State sales and use taxes increased 


or decreased during the preceding fiscal year. (2005-276, s. 7.51(b).) 


Editor’s Note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2005 & 

Gassion Laws 2005-276, s. 7.ol(c), as 
amended by Session Laws 2005-345, s. 7, pro- 
vides: “Notwithstanding the provisions of G.S. 
105-164.44H, for the 2006-2007 fiscal year, the 
amount transferred to the State Public School 
Fund each quarter shall equal one-fourth of the 
amount refunded under G.S. 105-164.14(c)(2b) 
and (2c) during the 2005-2006 fiscal year plus 
or minus the percentage of that amount by 
which the total collection of State sales and use 


tax increased or decreased during the preced- 
ing fiscal year. The remainder of this section 
becomes effective July 1, 2005, and applies to 
sales made on or after that date.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


Druision [X. Loca Option SALES AND Use TAXES. 


§§ 105-164.45 through 105-164.58: Repealed by Session Laws 1971, 


Cees. |e 


Cross References. — As to local govern- 
ment sales and use taxes, see GS. 105-463 
through 105-474. 


$§ 105-165 through 105-176: Repealed by Session Laws 1957, c. 1340, 


Sao 


$§ 105-177, 105-178: Repealed by Session Laws Os ees OAs eso: 


§ 105-179: 
§ 105-180: 
§ 105-181: 


§ 105-182: 


Repealed by Session Laws 1950 4c. olo40iyss 0. 
Repealed by Session Laws 1951, c. 648, s. 5. 
Repealed by Session Laws 1957, c. 1340, s. 5. 


Repealed by Session Laws 1955, c. 1350, s. 19. 


§§ 105-183 through 105-187: Repealed by Session Laws 1957, c. 1340, 


G5) 


ARTICLE 5A. 
North Carolina Highway Use Tax. 


§ 105-187.1. Definitions. 


The following definitions and the definitions in G.S. 105-164.3 apply to this 


Article: 
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(1) Commissioner. — The Commissioner of Motor Vehicles. 

(2) Division. — The Division of Motor Vehicles, Department of Transpor- 
tation. 

(3) Long-term lease or rental. — A lease or rental made under a written 
agreement to lease or rent property to the same person for a period of 
at least 365 continuous days. 

(4) Recreational vehicle. — Defined in G.S. 20-4.01. 

(5) Rescue squad. — An organization that provides rescue services, 


emergency medical services, or both. 

(6) Retailer. — A retailer as defined in G.S. 105-164.3 who is engaged in 
the business of selling, leasing, or renting motor vehicles. 

(7) Short-term lease or rental. — A lease or rental that is not a long-term 
lease or rental. (1989, c. 692, s. 4.1; 1991, c. 79, 8. 4; 2000-173, s. 10(a); 
2001-424, s. 34.24(e); 2001-497, s. 2(b); 2002-72, s. 19(a).) 


Editor’s Note. — Session Laws 1989, c. 692, 
s. 8.4, as amended by Session Laws 1995 (Reg. 
Sess., 1996), c. 590, s. 7, and by Session Laws 
1999-380, s. 3, provides that when contracts for 
all projects specified in Article 14 of Chapter 
136 have been let and sufficient revenue has 
been accumulated to pay the contracts, the 
Secretary of Transportation shall certify this 
occurrence by letter to the Speaker of the House 
of Representatives, the President Pro Tempore 
of the Senate, and the Secretary of State, which 
contingency is not expected to occur until the 
year 2020. Proceeds of bonds and notes issued 
pursuant to the State Highway Bond Act of 
1996 shall not be included as revenues accumu- 
lated to pay the contracts for projects specified 


in Article 14 of Chapter 136 of the General 
Statutes. This Article shall be repealed effec- 
tive the first day of the calendar quarter follow- 
ing the date the Secretary sends the letter, 
unless there is less than 30 days between that 
date and the first day of the following quarter, 
in which case, the repeal will become effective 
the first day of the second calendar quarter 
following the date the letter is sent. 

Session Laws 2003-383, s. 4, provides: “The 
General Assembly reaffirms its intent that the 
proceeds of the issuance of any bonds pursuant 
to the Highway Bond Act of 1996, Chapter 590 
of the 1995 Session Laws, shall be used only for 
the purposes stated in that act, and for no other 
purpose.” 


§ 105-187.2. Highway use tax imposed. 


A tax is imposed on the privilege of using the highways of this State. This tax 
is in addition to all other taxes and fees imposed. (1989, c. 692, s. 4.1.) 


§ 105-187.3. Rate of tax. 


(a) Amount. — The rate of the use tax imposed by this Article is three 
percent (3%) of the retail value of a motor vehicle for which a certificate of title 
is issued. The tax is payable as provided in G.S. 105-187.4. The maximum tax 
is one thousand dollars ($1,000) for each certificate of title issued for a Class A 
or Class B motor vehicle that is a commercial motor vehicle, as defined in G.S. 
20-4.01. The maximum tax is one thousand five hundred dollars ($1,500) for 
each certificate of title issued for a recreational vehicle that is not subject to the 
one thousand dollar ($1,000) maximum tax. 

(b) Retail Value. — The retail value of a motor vehicle for which a certificate 
of title is issued because of a sale of the motor vehicle by a retailer is the sales 
price of the motor vehicle, including all accessories attached to the vehicle 
when it is delivered to the purchaser, less the amount of any allowance given 
by the retailer for a motor vehicle taken in trade as a full or partial payment 
for the purchased motor vehicle. The retail value of a motor vehicle for which 
a certificate of title is issued because of a sale of the motor vehicle by a seller 
who is not a retailer is the market value of the vehicle, less the amount of any 
allowance given by the seller for a motor vehicle taken in trade as a full or 
partial payment for the purchased motor vehicle. A transaction in which two 
parties exchange motor vehicles is considered a sale regardless of whether 
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either party gives additional consideration as part of the transaction. The 
retail value of a motor vehicle for which a certificate of title is issued because 
of a reason other than the sale of the motor vehicle is the market value of the 
vehicle. The market value of a vehicle is presumed to be the value of the vehicle 
set in a schedule of values adopted by the Commissioner. 

(c) Schedules. — In adopting a schedule of values for motor vehicles, the 


Commissioner shall adopt a schedule w 


hose values do not exceed the wholesale 


values of motor vehicles as published in a recognized automotive reference 


manual. (1989, c. 692, ss. 4.1, 4.2; ¢. 77 


0, s. 74.13; 1993, c. 467, s. 3; 1995, c. 349, 


s. 1; c. 390, s. 30; 2001-424, s. 34.24(a); 2001-497, s. 2(a).) 


Editor’s Note. — Session Laws 2001-424, 
G.S. 34.24(f), effective October 1, 2001, and 
applicable to certificates of title issued on or 
after that date, as amended by Session Laws 
2001-489, s. 1(a), effective December 19, 2001, 
provides that subsection (a) of s. 34.24, which 
amended subsection (a) of G.S. 105-187.3, does 
not apply to a certificate of title issued as the 
result of a purchase of a vehicle if the purchase 
was made before October 1, 2001, or was made 
pursuant to a contract entered into or awarded 
before October 1, 2001. 

Sesion Laws 2003-5, s. 1, provides: “Not- 
withstanding the provisions of G.S. 105-187.5 
to the contrary, a retailer that leases or rents 
motor vehicles and that has paid the tax on the 


§ 105-187.4. Payment of tax. 


motor vehicles imposed pursuant to G.S. 105- 
187.3 may elect to pay the tax imposed pursu- 
ant to G.S. 105-187.5 in addition to the taxes 
previously paid. This election must be submit- 
ted to the Division of Motor Vehicles and Sec- 
retary of Revenue in writing and must specifi- 
cally identify the motor vehicles to which the 
election applies, the date upon which the re- 
tailer will begin to collect the additional taxes, 
and any additional information needed to col- 
lect the tax. An election made under this act is 
irrevocable and does not relieve the taxpayer of 
liability for a tax previously imposed. An elec- 
tion under this act must be made prior to July 
1, 2003.” 


(a) Method. — The tax imposed by this Article must be paid to the 
Commissioner when applying for a certificate of title for a motor vehicle. The 
Commissioner may not issue a certificate of title for a vehicle until the tax 
imposed by this Article has been paid. The tax may be paid in cash or by check. 

(b) Sale by Retailer. — When a certificate of title for a motor vehicle 1s issued 
hecausesoiea sale of theemotor vehicle: bya retailer, the applicant for the 
certificate of title must attach a copy of the bill of sale for the motor vehicle to 
the application. A retailer who sells a motor vehicle may collect from the 
purchaser of the vehicle the tax payable upon the issuance of a certificate of 
title for the vehicle, apply for a certificate of title on behalf of the purchaser, 
and remit the tax due on behalf of the purchaser. If a check submitted by a 
retailer in payment of taxes collected under this section is not honored by the 
financial institution upon which it is drawn because the retailer’s account did 
not have sufficient funds to pay the check or the retailer did not have an 
account at the institution, the Division may suspend or revoke the license 
‘ssued to the retailer under Article 12 of Chapter 20 of the General Statutes. 


(1989, c. 692, s. 4.1; 1991, c. 193, s. Li) 


§ 105-187.5. Alternate tax for those who rent or lease 


motor vehicles. 


(a) Election. — Aretailer may elect not to pay the tax imposed by this Article 
at the rate set in G.S. 105-187.3 when applying for a certificate of title for a 
motor vehicle purchased by the retailer for lease or rental. A retailer who 


makes this election shall pay a tax on 
of the vehicle. Like the tax imposed by 


the gross receipts of the lease or rental 
G.S. 105-187.3, this alternate tax is a 


tax on the privilege of using the highways of this State. The tax is imposed on 
a retailer, but is to be added to the lease or rental price of a motor vehicle and 
thereby be paid by the person who leases or rents the vehicle. 
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(b) Rate. — The tax rate on the gross receipts from the short-term lease or 
rental of a motor vehicle is eight percent (8%) and the tax rate on the gross 
receipts from the long-term lease or rental of a motor vehicle is three percent 
(3%). Gross receipts does not include the amount of any allowance given for a 
motor vehicle taken in trade as a partial payment on the lease or rental price. 
The maximum tax in G.S. 105-187.3(a) on certain motor vehicles applies to a 
continuous lease or rental of such a motor vehicle to the same person. 

(c) Method. — A retailer who elects to pay tax on the gross receipts of the 
lease or rental of a motor vehicle shall make this election when applying for a 
certificate of title for the vehicle. To make the election, the retailer shall 
complete a form provided by the Division giving information needed to collect 
the alternate tax based on gross receipts. Once made, an election is irrevocable. 

(d) Administration. — The Division shall notify the Secretary of Revenue of 
a retailer who makes the election under this section. A retailer who makes this 
election shall report and remit to the Secretary the tax on the gross receipts of 
the lease or rental of the motor vehicle. The Secretary shall administer the tax 
imposed by this section on gross receipts in the same manner as the tax levied 
under G.S. 105-164.4(a)(2). The administrative provisions and powers of the 
Secretary that apply to the tax levied under G.S. 105-164.4(a)(2) apply to the 
tax imposed by this section. In addition, the Division may request the 
Secretary to audit a retailer who elects to pay tax on gross receipts under this 
section. When the Secretary conducts an audit at the request of the Division, 
the Division shall reimburse the Secretary for the cost of the audit, as 
determined by the Secretary. In conducting an audit of a retailer under this 
section, the Secretary may audit any sales of motor vehicles made by the 
retailer, (1989) ¢, 692,.s.4.15 1991, ¢. 19,8. 0; ¢.193,.8. 3: 1995,cced LO ame: 
2000-173, s. 10(b); 2001-424, s. 34.24(b); 2001-497, s. 2(c).) 


Editor’s Note. — Session Laws 2003-5, s. 1, 
provides: “Notwithstanding the provisions of 
G.S. 105-187.5 to the contrary, a retailer that 
leases or rents motor vehicles and that has paid 
the tax on the motor vehicles imposed pursuant 
to G.S. 105-187.3 may elect to pay the tax 
imposed pursuant to G.S. 105-187.5 in addition 
to the taxes previously paid. This election must 
be submitted to the Division of Motor Vehicles 
and Secretary of Revenue in writing and must 


specifically identify the motor vehicles to which 
the election applies, the date upon which the 
retailer will begin to collect the additional 
taxes, and any additional information needed 
to collect the tax. An election made under this 
act is irrevocable and does not relieve the 
taxpayer of liability for a tax previously im- 
posed. An election under this act must be made 
prior to July 1, 2003.” 


§ 105-187.6. Exemptions from highway use tax. 


(a) Full Exemptions. — The tax imposed by this Article does not apply when 
a certificate of title is issued as the result of a transfer of a motor vehicle: 
(1) To the insurer of the motor vehicle under G.S. 20-109.1 because the 


vehicle is a salvage vehicle. 


(2) To either a manufacturer, as defined in G.S. 20-286, or a motor vehicle 
retailer for the purpose of resale. 
(3) To the same owner to reflect a change or correction in the owner’s 


name. 


(3a) To one or more of the same co-owners to reflect the removal of one or 
more other co-owners, when there is no consideration for the transfer. 


(4) By will or intestacy. 


(5) By a gift between a husband and wife, a parent and child, or a 


stepparent and a stepchild. 


(6) By a distribution of marital or divisible property incident to a marital 


separation or divorce. 
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(7) To a handicapped person from the Department of Health and Human 
Services after the vehicle has been equipped by the Department for 
use by the handicapped. 

(8) To a local board of education for use in the driver education program 
of a public school when the motor vehicle is transferred: 

a. By aretailer and is to be transferred back to the retailer within 300 
days after the transfer to the local board. 
b. By a local board of education. 

(9) To a volunteer fire department or volunteer rescue squad that is not 
part of a unit of local government, has no more than two paid 
employees, and is exempt from State income tax under G.S. 105- 
130.11, when the motor vehicle 1s one of the following: 

q. A fire truck, a pump truck, a tanker truck, or a ladder truck used 
to suppress fire. 

b. A four-wheel drive vehicle intended to be mounted with a water 
tank and hose and used for forest fire fighting. 

c, An emergency services vehicle. 

(b) Partial Exemptions. — A maximum tax of forty dollars ($40.00) applies 
when a certificate of title is issued as the result of a transfer of a motor vehicle: 

(1) To a secured party who has a perfected security interest in the motor 
vehicle. 

(2) To a partnership, limited liability company, corporation, trust, or other 
person where no gain or loss arises on the transfer of the motor vehicle 
under section 351 or section 721 of the Code, or because the transfer 
is treated under the Code as being to an entity that is not a separate 
entity from its owner or whose separate existence is otherwise 
disregarded, or to a partnership, limited liability company, or corpo- 
ration by merger, conversion, or consolidation in accordance with 
applicable law. 

(c) Out-of-state Vehicles. — A maximum tax of one hundred fifty dollars 
($150.00) applies when a certificate of title is issued for a motor vehicle that, at 
the time of applying for a certificate of title, is and has been titled in another 
state for at least 90 days. (1989, c. 692, s. A.1; c. 770, ss. 74.9, 74.10; 1991, c. 
193, s. 4; c. 689, s. 323; 1993, c. 467, s. 1; 1995, c¢. 390, s. 31; 1997-443, s. 
11A.118(a); 1998-98, s. 15.1; 1999-369, s. 5.9; 2000-140, s. 68; 2001-387, s. 151; 
2001-424, s. 34.24(d); 2001-487, s. 68.) 


Editor’s Note. — Session Laws 2001-387, s. act does not create an alternate means for an 
154(b), provides that nothing in this act shall entity governed by Article 65 of Chapter 58 of 
supersede the provisions of Article 10 or 65 of the General Statutes to convert to a different 
Chapter 58 of the General Statutes, and this business form. 


§ 105-187.7. Credits. 


(a) Tax Paid in Another State. — A person who, within 90 days before 
applying for a certificate of title for a motor vehicle on which the tax imposed 
by this Article is due, has paid a sales tax, an excise tax, or a tax substantially 
equivalent to the tax imposed by this Article on the vehicle to a taxing 
jurisdiction outside this State is allowed a credit against the tax due under this 
Article for the amount of tax paid to the other jurisdiction. 

(b) Tax Paid Within One Year. — A person who applies for a certificate of 
title for a motor vehicle that is titled in another state but was formerly titled 
in this State is allowed a credit against the tax due under this Article for the 
amount of tax paid under this Article by that person on the same vehicie within 
one year before the application for a certificate of title. (1989, c. 692, s. 4.1; 
1995, c. 390, s. 32; c. 512, s. 1.) 
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§ 105-187.8. Refund for return of purchased motor vehi- 
cle. 


When a purchaser of a motor vehicle returns the motor vehicle to the seller 
of the motor vehicle within 90 days after the purchase and receives a vehicle 
replacement for the returned vehicle or a refund of the price paid the seller, 
whether from the seller or the manufacturer of the vehicle, the purchaser may 
obtain a refund of the privilege tax paid on the certificate of title issued for the 
returned motor vehicle. 

To obtain a refund, the purchaser must apply to the Division for a refund 
within 30 days after receiving the replacement vehicle or refund of the 
purchase price. The application must be made on a form prescribed by the 
Commission and must be supported by documentation from the seller of the 
returned vehicle. (1989, c. 692, s. 4.1; 1995, c. 390, s. 33.) 


§ 105-187.9. Disposition of tax proceeds. 


(a) Distribution. — Taxes collected under this Article at the rate of eight 
percent (8%) shall be credited to the General Fund. Taxes collected under this 
Article at the rate of three percent (3%) shall be credited to the North Carolina 
Highway Trust Fund. 

(b) Transfer. — In each fiscal year the State Treasurer shall transfer the 
amounts provided below from the taxes deposited in the Trust Fund to the 
General Fund. The transfer of funds authorized by this section may be made 
by transferring one-fourth of the amount at the end of each quarter in the fiscal 
year or by transferring the full amount annually on July 1 of each fiscal year, 
subject to the availability of revenue. 

(1) The sum of one hundred seventy million dollars ($170,000,000). 

(2) In addition to the amount transferred under subdivision (1) of this 
subsection, the sum of one million seven hundred thousand dollars 
($1,700,000) shall be transferred in the 2001-2002 fiscal year. The 
amount distributed under this subdivision shall increase in the 
2002-2003 fiscal year to the sum of two million four hundred thousand 
dollars ($2,400,000). In each fiscal year thereafter, the sum trans- 
ferred under this subdivision shall be the amount distributed in the 
previous fiscal year plus or minus a percentage of this sum equal to 
the percentage by which tax collections under this Article increased or 
decreased for the most recent 12-month period for which data are 
available. (1989, c. 692, s. 4.1; c. 799, s. 33; 1993, c. 321, s. 164(a); 
2001-424, s. 34.24(c); 2001-513, s. 15.) 


Editor’s Note. — Session Laws 2002-126, s. 
2.2(f), provides: “Notwithstanding G.S. 105- 
187.9(b)(1), the sum to be transferred under 
that subdivision for the 2002-2003 fiscal year 
and for the 2003-2004 fiscal year is two hun- 
dred fifty million dollars ($250,000,000).” 

Session Laws 2002-126, s. 26.14, provides: 
“Any funds transferred from the Highway 
Trust Fund to the General Fund in addition to 
the transfer authorized by G.S. 105-187.9(b) 
shall be fully repaid to the Highway Trust Fund 
in five years beginning in the 2004-2005 fiscal 
year, using the sum of the digits formula, ac- 
cording to the following repayment schedule: 
FY 2004-2005 — 7%, FY 2005-2006 — 13%, FY 
2006-2007 — 20%, FY 2007-2008 — 27%, and 
FY 2008-2009 — 33%. The repayment shall 


include interest at the net rate of return gen- 
erated by the State Treasurer’s Short Term 
Investment Fund.” 

Session Laws 2003-284, s. 2.2Gj), provides: 
“When the Highway Trust Fund was created in 
1989, the revenue from the sales tax on motor 
vehicles was transferred from the General 
Fund to the Highway Trust Fund. To offset this 
loss of revenue from the General Fund, the 
Highway Trust Fund was required to transfer 
one hundred’ seventy million dollars 
($170,000,000) to the General Fund each year, 
an amount equal to the revenue in 1989 from 
the sales tax on motor vehicles. This transfer 
did not, however, make the General Fund 
whole after the transfer of the sales tax revenue 
because no provision has been made to adjust 
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the amount for the increased volume of trans- 
actions and increased vehicle prices. The addi- 
tional funds transferred from the Highway 
Trust Fund to the General Fund by this act is 
an effort to recover a portion of the sales tax 
revenues that would have gone to the General 
Fund over the last 14 years. 

‘In addition to the transfer authorized under 
G.S. 105-187.9(b)(2), and notwithstanding Sec- 
tion 26.14 of S.L. 2002-126 and G.S. 105- 
187.9(b)(1), the sum to be transferred to the 
General Fund for fiscal year 2003-2004 is two 
hundred fifty million dollars ($250,000,000) 
and for fiscal year 2004-2005 is two hundred 
forty million dollars ($240,000,000). Any funds 
transferred from the Highway Trust Fund to 
the General Fund in addition to the transfer 
authorized by G.S. 105-187.9(b) shall be fully 
repaid to the Highway Trust Fund in five years 
beginning in the 2004-2005 fiscal year, using 
the sum of the digits formula, according to the 
following repayment schedule: FY 2004-2005 — 
71%, FY 2005-2006 — 13%, FY 2006-2007 — 
20%, FY 2007-2008 — 27%, and FY 2008-2009 
_— 33%. The repayment each year shall include 
interest at the net rate of return generated by 
the State Treasurer’s Short Term Investment 
Fund.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 


ART. 5A. HIGHWAY USE TAX 


§105-187.10 


Session Laws 2005-276, s. 2.2(e), provides: 
“When the Highway Trust Fund was created in 
1989, the revenue from the sales tax on motor 
vehicles was transferred from the General 
Fund to the Highway Trust Fund. To offset this 
loss of revenue from the General Fund, the 
Highway Trust Fund was required to transfer 
one hundred seventy million dollars 
($170,000,000) to the General Fund each year, 
an amount equal to the revenue in 1989 from 
the sales tax on motor vehicles. This transfer 
did not, however, make the General Fund 
whole after the transfer of the sales tax revenue 
because no provision has been made to adjust 
the amount for the increased volume of trans- 
actions and increased vehicle prices. The addi- 
tional eighty million dollars ($80,000,000) 
transferred from the Highway Trust Fund to 
the General Fund by this act is an effort to 
recover a portion of the sales tax revenues that 
would have gone to the General Fund over the 
last 16 years.” 

Session Laws 2005-276, s. 2.2(f), provides: 
‘Notwithstanding G.S. 105-187.9(b)(1), the 
sum to be transferred under that subdivision 
for the 2005-2006 fiscal year and for the 2006- 
2007 fiscal year is two hundred fifty million 
dollars ($250,000,000).” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


§ 105-187.10. Penalties and remedies. 


(a) Penalties. — The penalty for bad checks in G.S. 105-236(1) apphes to a 
check offered in payment of the tax imposed by this Article. In addition, if a 
check offered to the Division in payment of the tax imposed by this Article is 
returned unpaid and the tax for which the check was offered, plus the penalty 
imposed under G.S. 105-236(1), 1s not paid within 30 days after the Commis- 
sioner demands its payment, the Commissioner may revoke the registration 
plate of the vehicle for which a certificate of title was issued when the check 


was offered. 


(b) Unpaid Taxes. — The remedies for collection of taxes in G.S. 20-99 apply 
to the taxes levied by this Article and collected by the Commissioner. 

(c) Appeals. — A taxpayer who disagrees with the presumed value of a 
motor vehicle must pay the tax based on the presumed value, but may appeal 
the value to the Commissioner. A taxpayer who appeals the value must provide 
two estimates of the value of the vehicle to the Commissioner. If the Commis- 
sioner finds that the value of the vehicle is less than the presumed value of the 
vehicle, the Commissioner shall refund any overpayment of tax made by the 
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taxpayer with interest at the rate specified in G.S. 105-241.1 from the date of 
the overpayment. (1989, c. 692, s. 4.1; c. 770, s. 74.8.) 


§ 105-187.11. Transition from sales tax to highway use tax 
for lessors and renters of motor vehicles. 


A tax at the rate set in G.S. 105-187.5(b) is levied on the gross receipts 
derived by a retailer from the lease or rental of a motor vehicle owned by the 
retailer before October 1, 1989, and leased or rented on or after that date. A 
retailer subject to this tax may elect to pay highway use tax at the rate set in 
G.S. 105-187.3(a) on a motor vehicle owned by the retailer before October 1, 
1989, and leased or rented on or after that date. The retail value of a motor 
vehicle for which a retailer makes an election under this section is the value of 
the motor vehicle that would apply under G.S. 105-187.3(b) if the retailer 
received the vehicle because of a reason other than the sale of the motor vehicle 
on the date the retailer makes the election. 

To make the election allowed by this section, a retailer shall complete a form 
provided by the Division, pay the tax due, and pay the fee set in GS. 
20-85(a)(9). A retailer who makes this election may not receive credit for any 
tax paid on the motor vehicle under Article 5 of this Chapter or for any tax on 
gross receipts paid under this Article. The Division shall notify the Secretary 
of Revenue of a retailer who makes an election under this section. Notwith- 
standing G.S. 105-187.9, the taxes collected under this section shall be credited 
to the General Fund. (1991, c. 46, s. 1.) 


§§ 105-187.12 through 105-187.14: Reserved for future codification 


purposes. 


ARTICLE 5B. 
Scrap Tire Disposal Tax. 


§ 105-187.15. Definitions. 


The definitions in G.S. 105-164.3 apply to this Article, except that the term 
“sale” does not include lease or rental, and the following definitions apply to 
this Article: 

(1) Scrap tire. —A tire that is no longer suitable for its original, intended 
purpose because of wear, damage, or defect. 

(2) Tire. — A continuous solid or pneumatic rubber covering encircling a 
wheel. (1991, c. 221, s. 1.) 


§ 105-187.16. Tax imposed. 


(a) Levy. A privilege tax is imposed on a tire retailer at a percentage rate of 
the sales price of each new tire sold at retail by the retailer. A privilege tax is 
imposed on a tire retailer and on a tire wholesale merchant at a percentage 
rate of the sales price of each new tire sold by the retailer or wholesale 
merchant to a wholesale merchant or retailer for placement on a vehicle 
offered for sale, lease, or rental by the retailer or wholesale merchant. An 
excise tax is imposed on a new tire purchased for storage, use, or consumption 
in this State or for placement in this State on a vehicle offered for sale, lease, 
or rental. This excise tax is a percentage rate of the purchase price of the tire. 
These taxes are in addition to all other taxes. 
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ART. 5B. SCRAP TIRE DISPOSAL TAX 


§105-187.18 


(b) Rate. The percentage rate of the taxes imposed by subsection (a) of this 
section is set by the following table; the rate is based on the bead diameter of 


the new tire sold or purchased: 
Bead Diameter of Tire 

Less than 20 inches 

At least 20 inches 


Percentage Rate 


27% 
Ley 


(1991, c. 221, s. 1; 1993, c. 548, s. 1; 1997-209, s. 1; 2001-414, s. 22; 2002-10, s. 


Le} 


Editor’s Note. — Session Laws 1993, c. 548, 
s. 9, provided that the amendment by c. 548, s. 
1 would expire June 30, 1997. Session Laws 
1997-209, s. 1, changed the expiration date to 
June 30, 2002. Session Laws 2002-10, s. 1, 
repealed the expiration provision for Section 1 
of Session Laws 1998, c. 548. 

Session Laws 1993, c. 548, s. 9, effective 


§ 105-187.17. Administration. 


October 1, 1993, had provided that the expira- 
tion of the additional tax imposed by Section 1 
of this act would not affect the rights or liabil- 
ities of the State, a taxpayer, or another person 
that arise during the time the additional tax is 
in effect. This provision was deleted by Session 
Laws 2002-10, s. 1. 


The privilege tax this Article imposes on a tire retailer who sells new tires at 
retail is an additional State sales tax and the excise tax this Article imposes on 


the storage, use, or consumption of a 


State use tax. Except as otherwise provi 
collected and administered in the same manner as 


new tire in this State is an additional 
ded in this Article, these taxes shall be 


the State sales and use 


taxes imposed by Article 5 of this Chapter. As under Article 5 of this Chapter, 
the additional State sales tax paid when a new tire is sold is a credit against 
the additional State use tax imposed on the storage, use, or consumption of the 


same tire. 


The privilege tax this Article imposes 


on a tire retailer and on a tire 


wholesale merchant who sell new tires for placement in this State on a vehicle 
offered for sale, lease, or rental is a tax on the wholesale sale of the tires. This 


tax and the excise tax this Article imposes on a new 
placement in this State on a vehicle offer 


tire purchased for 


ed for sale, lease, or rental shall, to the 


extent practical, be collected and administered as if they were additional State 


sales and use taxes. 


placement on a vehicle offered for sale, 


The privilege tax paid when a new tire is sold for 
lease, or rental is a credit against the 


use tax imposed on the purchase of the same tire for placement in this State on 
a vehicle offered for sale, lease, or rental. (1991, c. 221, s. 1) 


§ 105-187.18. Exemptions. 


(a) The taxes imposed by this Article do not apply to: 
(1) Bicycle tires and other tires for vehicles propelled by human power. 


(2) Recapped tires. 


(3) Tires sold for placement on newly manufactured vehicles. 


(b) Except for the exemption for sa 


les a state cannot constitutionally tax, 


the exemptions in G.S. 105-164.13 and the refunds allowed in G.S. 105-164.14 
do not apply to the taxes imposed by this Article. (1991, c. 221, s. 1; 1991 (Reg. 


Sede, 1992): c) 867, s: 


Editor’s Note. — Session Laws 1993, c. 364, 
s. 2, effective July 16, 1993, rewrote Session 
Laws 1991, c. 867, s. 2 to make the amendment 
by c. 867, s. 1 to GS. 105-187.18 effective upon 
ratification (July 15, 1992) and to make it 


1; 1993, c. 364, s. 2; 2003-416, s. 19(a).) 


applicable retroactively to tires sold on or after 
Joly ilo 

Effect of Amendments. — Session Laws 
2003-416, s. 19.(a), effective August 14, 2003, 
designated the formerly undesignated para- 
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beginning of the sentence, and made stylistic 
and punctuation changes. 


graphs as subsections (a) and (b); and in sub- 
section (b), added “Except for the exemption for 
sales a state cannot constitutionally tax” at the 


§ 105-187.19. Use of tax proceeds. 


(a) The Secretary shall distribute the taxes collected under this Article, less 
the allowance to the Department of Revenue for administrative expenses, in 
accordance with this section. The Secretary may retain the cost of collection by 
the Department, not to exceed two hundred twenty-five thousand dollars 
($225,000) a year, as reimbursement to the Department. 

(b) Each quarter, the Secretary shall credit five percent (5%) of the net tax 
proceeds to the Solid Waste Management Trust Fund and shall credit twenty- 
seven percent (27%) of the net tax proceeds to the Scrap Tire Disposal Account. 
The Secretary shall distribute the remaining sixty-eight percent (68%) of the 
net tax proceeds among the counties on a per capita basis according to the most 
recent annual population estimates certified to the Secretary by the State 
Budget Officer. 

(c) A county may use funds distributed to it under this section only as 
provided in G.S. 130A-309.54. A county that receives funds under this section 
and that has an agreement with another unit of local government under which 
the other unit of local government provides for the disposal of solid waste for 
the county shall transfer the amount received under this section to the other 
unit of local government. A unit of local government to which funds are 
transferred is subject to the same restrictions on use of the funds as the county. 
(1991, c.221,'s. 1; 1993)\¢. 4854s. 18; 9548) 55822) 811997-209) ss: 137200482081 
s. 5(h).) 


substituted “State Budget Officer” for “State 
Planning Officer” in subsection (b). 


Effect of Amendments. — Session Laws 
2004-203, s. 5(h), effective August 17, 2004, 


ARTICLE 5C. 
White Goods Disposal Tax. 


§ 105-187.20. Definitions. 


The definitions in G.S. 105-164.3 apply to this Article, except that the term 
“sale” does not include lease or rental, and the following definition applies to 
this Article: 

(1) Repealed by Session Laws 2005-435, s. 35, effective September 27, 
2005. 

(2) White goods. — Defined in G.S. 130A-290(a). (1993, c. 471, s. 3; 
1998-24, s. 7; 2000-109, s. 9(a); 2005-435, s. 35.) 


Editor’s Note. — Session Laws 1993, c. 471, 
s. 11, as amended by Session Laws 1993 (Reg. 
Ness., 1994), c 769; s. 15.1(b); and. ‘further 
amended by Session Laws 1998-24, s. 7, made 
this section effective January 1, 1994 and pro- 
vided that it would expire July 1, 2001. Session 
Laws 2000-109, s. 9(a), effective July 13, 2000, 


deleted the expiration date. 

Effect of Amendments. — Session Laws 
2005-435, s. 35, effective January 1, 2006, made 
a minor stylistic change and deleted former 
subdivision (1), which read: “Chlorofluorocar- 
bon refrigerant.—Defined in G.S. 130A-290(a).” 
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§ 105-187.21. Tax imposed. 


ART. 5C. WHITE GOODS DISPOSAL TAX 


§105-187.23 


A privilege tax is imposed on a white goods retailer at a flat rate for each new 
white good that is sold by the retailer. An excise tax 1s imposed on a new white 
good purchased outside the State for storage, use, or consumption in this State. 
The rate of the privilege tax and the excise tax is three dollars ($3.00). These 
taxes are in addition to all other taxes. (1993, c. 471, s. 3; 1998-24, ss. Aer 


2000-109, s. 9(a).) 


Editor’s Note. — Session Laws 1993, c. 471, 
which enacted this section, in s. 11 provides: 
“The repeal of the tax imposed by Section 3 of 
this act does not affect the rights or liabilities of 
the State, a taxpayer, or another person that 
arose during the time the tax was in effect.” 
Session Laws 2000-109, s. 9(a), deleted this 
application. 


§ 105-187.22. Administration. 


The privilege tax this Article imposes on 
additional State sales tax and the excise tax this Article imposes 


Session Laws 1993, c. 471, s. 11, as amended 
by Session Laws 1993 (Reg. Sess., 1994), c. 769, 
s. 15.1(b), and further amended by Session 
Laws 1998-24, s. 7, made this section effective 
January 1, 1994 and provided that it would 
expire July 1, 2001. Session Laws 2000-109, s. 
9(a), effective July 13, 2000, deleted the expira- 
tion date. 


a white goods retailer is an 
on the 


storage, use, or consumption of a new white good in this State is an additional 
State use tax. Except as otherwise provided in this Article, these taxes shall be 
collected and administered in the same manner as the State sales and use 
taxes imposed by Article 5 of this Chapter. As under Article 5 of this Chapter, 
the additional State sales tax paid when a new white good is sold at retail is a 
credit against the additional State use tax imposed on the storage, use, or 
consumption of the same white good. (1993, c. 471, s. 3; 1998-24, s. 7; 2000-109, 


s. 9(a).) 


Editor’s Note. — Session Laws 1993, c. 471, 
s. 11, as amended by Session Laws 1993 (Reg. 
Sess., 1994), c. 769, s. 15.1(b), and further 
amended by Session Laws 1998-24, s. 7, made 


this section effective January 1, 1994 and pro- 
vided that it would expire July 1, 2001. Session 
Laws 2000-109, s. 9(a), effective July 13, 2000, 
deleted the expiration date. 


§ 105-187.23. Exemptions and refunds. 


(a) Exemptions. — Except for the 
constitutionally tax, the exemptions in 


taxes imposed by this Article. 


exemption for sales a state cannot 
G.S. 105-164.13 do not apply to the 


(b) Refunds. — The refunds allowed in G.S. 105-164.14 do not apply to the 
taxes imposed by this Article. A person who buys at least 50 new white goods 
of any kind in the same sale or purchase may obtain a refund equal to sixty 
percent (60%) of the amount of tax imposed by this Article on the white goods 
when all of the white goods purchased are to be placed in new or remodeled 
dwelling units that are located in this State and do not contain the kind of 
white goods purchased. To obtain a refund, a person must file an application for 
a refund with the Secretary. The application must contain the information 
required by the Secretary, be signed by the purchaser of the white goods, and 
be submitted by the date set by the Secretary. (1993, c. 471, s. 3; 1998-24, s. 7; 


2000-109, s. 9(a); 2003-416, s. 19(b).) 


Editor’s Note. — Session Laws 1993, c. 471, 
s. 11, as amended by Session Laws 1993 (Reg. 
Sess., 1994), c. 769, s. 15.1(b), and further 
amended by Session Laws 1998-24, s. 7, made 


this section effective January 1, 1994 and pro- 
vided that it would expire July 1, 2001. Session 
Laws 2000-109, s. 9(a), effective July 13, 2000, 
deleted the expiration date. 
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Effect of Amendments. — Session Laws 
2003-416, s. 19.(b), effective August 14, 2003, 
designated the formerly undesignated para- 
graphs as subsections (a) and (b); and in sub- 


section (a), substituted “for sales a state cannot 
constitutionally tax” for “provided in G.S. 105- 
164.13(17).” 


§ 105-187.24. Use of tax proceeds. 


The Secretary shall distribute the taxes collected under this Article, less the 
Department of Revenue’s allowance for administrative expenses, in accordance 
with this section. The Secretary may retain the Department’s cost of collection, 
not to exceed two hundred twenty-five thousand dollars ($225,000) a year, as 
reimbursement to the Department. 

Each quarter, the Secretary shall credit eight percent (8%) of the net tax 
proceeds to the Solid Waste Management Trust Fund and shall credit twenty 
percent (20%) of the net tax proceeds to the White Goods Management 
Account. The Secretary shall distribute the remaining seventy-two percent 
(72%) of the net tax proceeds among the counties on a per capita basis 
according to the most recent annual population estimates certified to the 
Secretary by the State Budget Officer. The Department shall not distribute the 
tax proceeds to a county when notified not to do so by the Department of 
Environment and Natural Resources under G.S. 130A-309.87. If a county is 
not entitled to a distribution, the proceeds allocated for that county will be 
credited to the White Goods Management Account. 

A county may use funds distributed to it under this section only as provided 
in G.S. 130A-309.82. A county that receives funds under this section and that 
has an interlocal agreement with another unit of local government under 
which the other unit provides for the disposal of solid waste for the county 
must transfer the amount received under this section to that other unit. A unit 
to which funds are transferred is subject to the same restrictions on use of the 
funds as the county. (1993, c. 471, s. 3; 1993 (Reg. Sess., 1994), c. 769, s. 15.1(b); 
1998-24, ss. 2, 7; 2000-109, s. 9(a); 2004-203, s. 5G).) 


Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 769, s. 15.1(a), effective July 1, 
1994, repealed Session Laws 1993, c. 471, s. 10, 
which would have amended this section effec- 
tive January 1, 1995. 

Session Laws 1993, c. 471, s. 11, as amended 
by Session Laws 1998 (Reg. Sess., 1994), c. 769, 
s. 15.1(b), and further amended by Session 
Laws 1998-24, s. 7, made this section effective 


January 1, 1994 and provided that it would 
expire July 1, 2001. Session Laws 2000-109, s. 
9(a), effective July 13, 2000, deleted the expira- 
tion date. 

Effect of Amendments. — Session Laws 
2004-203, s. 5G), effective August 17, 2004, 
substituted “State Budget Officer” for “State 
Planning Officer” in the second sentence of the 
second paragraph. 


$$ 105-187.25 through 105-187.29: Reserved for future codification 


purposes. 


ARTICLE 5D. 
Dry-Cleaning Solvent Tax. 


(Repealed effective January 1, 2010) 


§ 105-187.30. (Repealed effective January 1, 2010) Defini- 


tions. 


The definitions in G.S. 105-164.3 apply to this Article, and the following 


definitions apply to this Article: 
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Article 5D has a delayed expiration date. See notes. 


(1) Dry-cleaning facility. — Defined in G.S. 143-71 551045. 
(2) Dry-cleaning solvent. — Defined in G.S. 143-215.104B. (1997-392, s. 
4.) 


Editor’s Note. — Session Laws 1997-392,s. Article 5D) is repealed effective January 2° 
8 provides in part that section 4 (which enacts 2010. 


§ 105-187.31. (Repealed effective January 1, 2010) Tax im- 
posed. 


A privilege tax is imposed on a dry-cleaning solvent retailer at a flat rate for 
each gallon of dry-cleaning solvent sold by the retailer to a dry-cleaning facility. 
An excise tax is imposed on dry-cleaning solvent purchased outside the State 
for storage, use, or consumption by a dry-cleaning facility in this State. The 
rate of the privilege tax and the excise tax is ten dollars ($10.00) for each gallon 
of dry-cleaning solvent that is chlorine-based and one dollar and thirty-five 
cents ($1.35) for each gallon of dry-cleaning solvent that is hydrocarbon-based. 
These taxes are in addition to all other taxes. (1997-392, s. 4; 20002197 621.2; 
2001-265, s. 1.) 


Effect of Amendments. — Session Laws lars and eighty-five cents ($5.85)” and “one 
2000-19, s. 1.2, as amended by Session Laws dollar and thirty-five cents ($1.35)” for “eighty 
2001-265, s. 1, effective August 1, 2001, and cents (80¢).” 
expiring January 1, 2010, in the third sentence, Legal Periodicals. — For 1997 legislative 
substituted “ten dollars ($10.00)” for “five dol- survey, see 20 Campbell L. Rev. 443. 


§ 105-187.32. (Repealed effective January 1, 2010) Admin- 
istration. 


The privilege tax this Article imposes on a dry-cleaning solvent retailer is an 
additional State sales tax, and the excise tax this Article imposes on the 
storage, use, or consumption of dry-cleaning solvent by a dry-cleaning facility 
in this State is an additional State use tax. Except as otherwise provided in 
this Article these taxes shall be collected and administered in the same manner 
as the State sales and use taxes imposed by Article 5 of this Chapter. As under 
Article 5 of this Chapter, the additional State sales tax paid when dry-cleaning 
solvent is sold at retail is a credit against the additional State use tax imposed 
on the storage, use, or consumption of the same dry-cleaning solvent. (1997- 
392, s. 4.) 


§ 105-187.33. (Repealed effective January 1, 2010) Exemp- 
tions and refunds. 


Except for the exemption for sales a state cannot constitutionally tax, the 
exemptions in G.S. 105-164.13 do not apply to the taxes imposed by this 
Article. The refunds allowed in G.S. 105-164.14 do not apply to the taxes 
imposed by this Article. (1997-392, s. A: 2008-416, s. 19(c).) 


Effect of Amendments. — Session Laws _ state cannot constitutionally tax” at the begin- 
2003-416, s. 19.(c), effective August 14, 2003, ning of the section. 
added “Except for the exemption for sales a 
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§ 105-187.34. (Repealed effective January 1, 2010) Use of 
tax proceeds. 


The Secretary must credit the taxes collected under this Article, less the 
Department of Revenue’s allowance for administrative expenses, to the Dry- 
Cleaning Solvent Cleanup Fund. The Secretary may retain the Department’s 
cost of collection, not to exceed one hundred twenty-five thousand dollars 
($125,000) a year, as reimbursement to the Department. (1997-392, s. 4.) 


§§ 105-187.35 through 105-187.39: Reserved for future codification 


purposes. 


ARTICLE 5E. 
Piped Natural Gas Tax. 


§ 105-187.40. Definitions. 


The definitions in G.S. 105-228.90 and the following definitions apply in this 
Article: 

(1) Gas city. — A city in this State that operated a piped natural gas 
distribution system as of July 1, 1998. These cities are Bessemer City, 
Greenville, Kings Mountain, Lexington, Monroe, Rocky Mount, 
Shelby, and Wilson. 

(2) Local distribution company. — A natural gas company to whom the 
North Carolina Utilities Commission has issued a franchise under 
Chapter 62 of the General Statutes to serve an area of this State. 

(3) Premises. — Defined in G.S. 62-110.2. When applying the definition of 
premises to this Article, electric service is to be construed as piped 
natural gas service. 

(4) Sales customer. — An end-user who does not have direct access to an 
interstate gas pipeline and whose piped natural gas is delivered by 
the seller of the gas. 

(5) Transportation customer. — An end-user who does not have direct 
access to an interstate gas pipeline and whose piped natural gas is 
delivered by a person who is not the seller of the gas. (1998-22, s. 1.) 


§ 105-187.41. Tax imposed on piped natural gas. 


(a) Scope. — An excise tax is imposed on piped natural gas received for 
consumption in this State. This tax is imposed in lieu of a sales and use tax and 
a percentage gross receipts tax on piped natural gas. 

(b) Rate. — The tax rate is set in the table below. The tax rate is based on 
monthly therm volumes of piped natural gas received by the end-user of the 
gas. If an end-user receives piped natural gas that is metered through two or 
more separate measuring devices, the tax is calculated separately on the 
volume metered through each device rather than on the total volume metered 
through all measuring devices, unless the devices are located on the same 
premises and are part of the same billing account. In that circumstance, the 
tax is calculated on the total volume metered through the two or more separate 
measuring devices. 


Monthly Volume of Rate Per Therm 
Therms Received 

First 200 $.047 

ZO Ditom 000 1030 
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15,001 to 60,000 024 
60,001 to 500,000 O15 
Over 500,000 003 


(c) Gas City Exemption. — The tax imposed by this section does not apply to 
piped natural gas received by a gas city for consumption by that city or to piped 
natural gas delivered by a gas city to a sales or transportation customer of the 
gas city. (1998-22, s. 1.) 


§ 105-187.42. Liability for the tax. 


The excise tax imposed by this section on piped natural gas is payable as 
follows: 

(1) For piped natural gas delivered by a local distribution company to a 
sales or transportation customer, the tax 1s payable by the local 
distribution company. 

(2) For piped natural gas delivered by a person who is not a local 
distribution company to a sales or transportation customer, the tax 1s 
payable by that person. 

(3) For piped natural gas received by a person by means of direct access to 
an interstate gas pipeline for consumption by that person, the tax is 
payable by that person. (1998-22, s. Le) 


§ 105-187.43. Payment of the tax. 


(a) Payment. — The tax imposed by this Article is payable semimonthly in 
accordance with the schedule set in G.S. 105-164.16 for semimonthly payments 
of sales and use taxes. The tax imposed by this Article on piped natural gas 
delivered to a sales or transportation customer accrues when the gas is 
delivered. The tax payable on piped natural gas received by a person who has 
direct access to an interstate pipeline for consumption by that person accrues 
when the gas is received. 

(b) Small Underpayments. — A person is not subject to interest on or 
penalties for an underpayment of a semimonthly amount due if the person 
timely pays at least ninety-five percent (95%) of the amount due and includes 
the underpayment with the next return the person files. 

(c) Return. — A return is due quarterly. A quarterly return covers a calendar 
quarter and is due by the last day of the month that follows the quarter covered 
by the return. (1998-22, s. 1; 1999-337, s. 32(a); 2001-427, s. 6(f).) 


§ 105-187.44. Distribution of part of tax proceeds to cities. 


(a) City Information. — A quarterly return filed under this Article must 
indicate the amount of tax attributable to the following: 

(1) Piped natural gas delivered during the quarter to sales or transpor- 
tation customers in each city in the State. 

(2) Piped natural gas received during the quarter in each city in the State 
by persons who have direct access to an interstate gas pipeline and 
who receive the gas for their own consumption. 

If a tax return does not state this information, the Secretary must determine 
how much of the tax proceeds are to be attributed to each city. 

(b) Distribution. — Within 75 days after the end of each calendar quarter, 
the Secretary must distribute to the cities part of the tax proceeds collected 
under this Article during that quarter. The amount to be distributed to a city 
is one-half of the amount of tax attributable to that city for that quarter under 
subsection (a) of this section. The General Assembly finds that the revenue 
distributed under this section is local revenue, not a State expenditure, for the 
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purpose of Section 5(38) of Article III of the North Carolina Constitution. 
Therefore, the Governor may not reduce or withhold the distribution. (1998-22, 
s. 1; 1998-217, 6: .32(b); 1999-337, s. 32(b); 2002-120, s. 3.) 


Editor’s Note. — Session Laws 1998-22, s. 1 
made this Article effective July 1, 1999, and 
applicable to piped natural gas delivered on or 
after that date. 

Session Laws 1998-22, s. 14, as amended by 
Session Laws 2000-140, s. 85, provides that 
notwithstanding G.S. 105-187.44(b), as enacted 
by this act, the amount distributed to a city 
under G.S. 105-187.44(b) for taxes collected for 
each of the quarters in 1999-2000 and 2000- 
2001 fiscal years may not exceed its benchmark 
amount until each city receives an amount 
equal to its benchmark amount. Each quarter, 
the Secretary of Revenue shall determine a 
citys benchmark amount and the amount it 
would receive under G.S. 105-187.44(b) if not 
for the redistribution required by this section. 
The Secretary shall identify those cities whose 
distribution amounts under G.S. 105-187.44(b) 
are less than their benchmark amounts and 
shall determine the total dollar amount of the 
shortfall. The Secretary shall reduce the 
amount to be distributed to those cities whose 
distribution amount under G.S. 105-187.44(b) 
exceeds their benchmark amount by the total 
dollar amount of the shortfall determined for 
that quarter in proportion to each city’s excess. 
However, in no event may a city’s distribution 
amount be reduced below its benchmark 
amount. The Secretary will redistribute these 
monies to the cities whose distribution 
amounts under G.S. 105-187.44(b) are less than 
their benchmark amounts in proportion to each 
city’s shortfall. In any quarter that a city does 
not have a prior year’s distribution for the 
corresponding quarter in fiscal year 1998-99, 


that city is excluded from the redistribution 
required under this section for that quarter. In 
that case, the city will receive the amount it is 
entitled to receive under G.S. 105-187.44(b). 
For the purposes of this provision, the term 
“benchmark amount” means the amount a city 
received under G.S. 105-116.1 attributable to 
piped natural gas for the corresponding quarter 
during the fiscal year 1998-99. Section 14 also 
provides for a study by the Revenue Laws 
Study Committee of the impact of this act and a 
report of its findings. 

Session Laws 1998-22, s. 16 contains a sev- 
erability clause. 

Session Laws 1999-337, s. 46, provides: “This 
act does not affect the rights or liabilities of the 
State, a taxpayer, or another person arising 
under a statute amended or repealed by this act 
before the effective date of its amendment or 
repeal; nor does it affect the right to any refund 
or credit of a tax that accrued under the 
amended or repealed statute before the effec- 
tive date of its amendment or repeal.” 

Session Laws 2002-159, s. 65, effective Octo- 
ber 11, 2002, provides: “It is the intent of the 
General Assembly that Sections 1 through 7 of 
S.L. 2002-120 shall be effective prospectively 
only and shall not apply to pending litigation or 
claims that accrued before the effective date of 
S.L. 2002-120. Nothing in Section 1 through 7 
of S.L. 2002-120 shall be construed as a waiver 
of the sovereign immunity of the State or any 
other defenses as to any claim for damages, 
other recovery of funds, including attorneys’ 
fees, or injunctive relief from the State by any 
unit of local government or political subdivision 
of the State.” 


§ 105-187.45. Information exchange and information re- 
turns. 


(a) Utilities Information. — The North Carolina Utilities Commission or the 
Public Staff of that Commission must give the Secretary a list of the entities 
that receive piped natural gas from an interstate pipeline and any other 
information available to the Commission that the Secretary asks for in 
administering the tax imposed by this Article. 

(b) Information Return. — The Secretary may require the operator of an 
interstate pipeline to report the amount of piped natural gas taken from the 
pipeline in this State, the persons that received the gas, and the volume 
received by each person. (1998-22, s. 1.) 


§ 105-187.46. Records and audits. 


(a) Records. — A person who is required to file a return under this Article 
must keep a record of all documents used to determine information provided in 
the return. The records must be kept for three years after the due date of the 
return to which the records apply. 
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(b) Audits. — The Secretary may audit a person who is required to file a 
return under this Article. (1998-22, s. 1.) 


$§ 105-187.47 through 105-187.49: Reserved for future codification 


purposes. 


ARTICLE 5F. 


Manufacturing Fuel and Certain Machinery and Equipment. 


Editor’s Note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 


§ 105-187.50. Definitions. 


the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 33.20, effective January 1, 2006, 
substituted “Manufacturing Fuel and Certain 
Machinery and Equipment” for “Mill Machin- 


7a 


ery. 


The definitions in G.S 105-164.3 apply in this Article. (2001-347, s. elvis) 


Editor’s Note. — Session Laws 2001-347, s. 
3.2, makes this Article effective January 1, 
2006. 


§ 105-187.51. Tax imposed on mill machinery. 


(a) Scope. — A privilege tax is imposed on the following persons: 

(1) A manufacturing industry or plant that purchases mill machinery or 
mill machinery parts or accessories for storage, use, or consumption in 
this State. A manufacturing industry or plant does not include a 
delicatessen, cafe, cafeteria, restaurant, or another similar retailer 
that is principally engaged in the retail sale of foods prepared by it for 
consumption on or off its premises. 

(2) A contractor or subcontractor that purchases mill machinery or mill 


° 


machinery parts or accessories for use in the performance of a 
contract with a manufacturing industry or plant. 


(3) A subcontractor that purchases 


mill machinery or mill machinery 


parts or accessories for use in the performance of a contract with a 
general contractor that has a contract with a manufacturing industry 


or plant. 


(b) Rate. — The tax is one percent (1%) of the sales price of the machinery, 
part, or accessory purchased. The maximum tax is eighty dollars ($80.00) per 


article. As used in this section, the term “accessories” 


does not include 


electricity. (2001-347, s. 2.17; 2005-435, s. 56(a).) 


Effect of Amendments. — Session Laws 
2005-435, s. 56.(a), effective January |, 2006, 


added the last sentence in subsection (b). 
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§ 105-187.51A. Tax imposed on manufacturing fuel. 


A privilege tax is imposed on a manufacturing industry or plant that 
purchases fuel to operate the industry or plant. The tax is one percent (1%) of 
the sales price of the fuel. The tax does not apply to electricity or piped natural 


gas, (2005-276, s:33-21.) 


Editor’s Note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 33.34, made this 
section effective January 1, 2006. 

Session Laws 2005-276, s. 33.34, provides in 


part: “For prepayments of telecommunications 


and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


§ 105-187.51B. Tax imposed on recycling equipment. 


(a) Tax. — A privilege tax is imposed on a major recycling facility that 
purchases any of the following tangible personal property for use in connection 


with the facility: 


(1) Cranes, structural steel crane support systems, and foundations 
related to the cranes and support systems. 


(2) Port and dock facilities. 
(3) Rail equipment. 


(4) Material handling equipment. 


(b) Rate. — The tax is one percent (1%) of the sales price of the tangible 
personal property. The maximum tax is eighty dollars ($80.00) per article. 


(2005-276, s. 33.21.) 


Editor’s Note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 33.34, made this 
section effective January 1, 2006. 

Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 


and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


§ 105-187.52. Administration. 


The privilege taxes imposed by this Article are in addition to the State use 
tax. Except as otherwise provided in this Article, the collection and adminis- 
tration of these taxes is the same as the State use tax imposed by Article 5 of 


this Chapter. (2001-347, s. 2.17; 2005-276, s. 33.22.) 


Editor’s Note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 


the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 33.22, effective January 1, 2006, 
substituted “taxes imposed by this Article are 
in addition to the” for “tax this Article imposes 
on a person listed in G.S 105-187.51 is an 
additional” and “these taxes” for “this tax.” 
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ARTICLE 6. 
Gift Taxes. 


§ 105-188. Gift taxes; classification of beneficiaries; ex- 
emptions; rates of tax. 


(a) State gift taxes, as hereinafter prescribed, are hereby levied upon the 
shares of the respective beneficiaries in all property within the jurisdiction of 
this State, real, personal and mixed, and any interest therein which shall in 
any one calendar year pass by gift made after March 24, 1939. 

(b) The taxes shall apply whether the gift is in trust or otherwise and 
whether the gift is direct or indirect. In the case of a gift made by a 
nonresident, the taxes shall apply only if the property is within the jurisdiction 
of this State. The taxes shall not apply to gifts made prior to March 24, 1939. 

(c) The tax shall not apply to the passage of property in trust where the 
power to revest in the donor title to such property is vested in the donor, either 
alone or in conjunction with any person not having substantial adverse 
interest in the disposition of such property or the income therefrom, but the 
relinquishment or termination of such power (other than by the donor’s death) 
shall be considered to be a passage from the donor by gift of the property 
subject to such power, and any payment of the income therefrom to a 
beneficiary other than the donor shall be considered to be a passage by donor 
of such income by gift. 

(d) Annual Exclusion. — The annual exclusion amount is equal to the 
federal inflation-adjusted exclusion amount provided in section 2503(b) of the 
Code. Gifts not exceeding a total value equal to the annual exclusion amount 
made to any one donee in a calendar year are not taxable under this Article. 
When gifts exceeding a total value equal to the annual exclusion amount are 
made to any one donee in a calendar year, only the portion of the gifts 
exceeding the annual exclusion amount in value is taxable under this Article. 
This exclusion does not apply to gifts of future interests in property. For the 
purposes of determining the annual exclusion, no part of a gift to an individual, 
or in trust for an individual, who has not attained the age of 21 years on the 
date of the transfer is considered a gift of a future interest in property if the 
property and the income therefrom meet all of the following conditions: (i) they 
may be expended by, or for the benefit of, the donee before the donee reaches 
the age of 21 years; (11) they will to the extent not so expended pass to the donee 
when the donee reaches the age of 21 years; and (111) they will, in the event the 
donee dies before reaching that age, be payable to the estate of the donee or as 
the donee may appoint under a general power of appointment. 

When a gift is made by one spouse to a person other than the donor’s spouse, 
the donor may claim both the donor’s annual exclusion and the spouse’s annual 
exclusion if both spouses consent and both spouses are residents of this State 
when the gift is made. Consent to share annual gift tax exclusions must be 
made in writing on a timely filed gift tax return. Once given, consent to share 
annual exclusions is irrevocable. 

(e) The tax shall be based on the aggregate sum of the net gifts made by the 
donor to the same donee, and shall be computed as follows: 

(1) Determine the aggregate sum of the net gifts to the donee for the 
calendar year and the net gifts to the same donee for each of the 
preceding calendar years since January 1, 1948. 

(2) Compute the tax upon said aggregate sum by applying the rates 
hereinafter set out. 

(3) From the tax thus computed, deduct the total gift tax, if any, computed 
with respect to gifts to the same donee in any prior year or years since 
January 1, 1948. The sum thus ascertained shall be the gift tax due. 
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The term “net gifts” shall mean the sum of the gifts made by a donor to the 
same donee during any stated period of time in excess of the annual exclusion 
and the applicable specific exemption. 

(f) The rates of tax, which are based on the relationship between the donor 
and the donee, shall be as follows: 

(1) Where the donee is the lineal issue, lineal ancestor, adopted child, or 
stepchild of the donor (for each one hundred dollars ($100.00) or 
fraction thereof): 


Ha siad weet OCA Day sex CNL p LIOR ess--eee eee ere eee et et eee 1 percent 
Ovenen nae OOOO samid.toy sar oo, 00 0sadrereee bara. tem ont tan 2 percent 
Overs. 258000: andatorti 00000 mes Aten eee cance eee 3 percent 
@vers$4750:000 andto $ 7100,000 sedtosianiy ler. ds Gays 4 percent 
Overs 100,000 andito Sah200, 00052 eed. pce ee sarees 5 percent 
@venih6200,000vandttor$: 500/000 ¥iretenre Jigrs.eoe etre. 6 percent 
Over $71500,000canditos$1 0OM00074106 Jon. inde paxel eur. 7 percent 
Over:$15000;000 andtor$ 1),500,000..094..2) 29 Jon, bee, 8 percent 
Over $1,500,000%and’ to $2:000I000E O) SLi 1900 One 1 tee 9 percent 
Over $2'000;000: and to $2: 500000M, 2ae Sais eRe 10 percent 
Over'$2,5005000 and'to' $3 000000". 0, a ee een 11 percent 
Over’ $3, 000:000 Ser Fre EO DORR AD SOL DON a) Ite 12 percent 


(2) Where the donee is the brother or sister, or descendant of the brother 
or sister, or is the uncle or aunt by blood of the donor (for each one 
hundred dollars ($100.00) or fraction thereof): 


Horstete © p50 0M 2 cue hee eee teak ie ce 4 percent 
Over hae 5 OOULANGNLOR bea En O50 OU ceca eee eee ee eee 5 percent 
Over.b. «10,000 randito: 16-25-0005 eee, wee oan er, ee see 6 percent 
Over. $e .25, 000 rand ito tsa 0000 )s. sett eee, ore ee 7 percent 
OLE PHONO Braver OO) ae ee ear ee 8 percent 
Overs, 100000 and ta; o.9250:00 Oneaten 6 ae pee eee 10 percent 
Overi$r°250;000vandstorsr 500; 000 pena en eeuinee tae 11 percent 
Over $4500;000snditoe5 120001000 seenev eae ee ee 12 percent 
Oven:S 1000000 sind: to. $15500:000 eat nna si eee 13 percent 
Overer, 500,000 nditors2.000:000 wens le eee eer 14 percent 
Overs2,000:000; and) tors 2.000 000 he s. brea mites ol. uae 15 percent 
Overs 32000;000 aunt her ruck otes ihe Ane ore. ea cer beenenl Yeneereryy axthen 16 percent 


(3) Where the donee is in any other degree of relationship than is 
hereinbefore stated, or shall be a stranger in blood to the donor, or 
shall be a body politic or corporate (for each one hundred dollars 
($100.00) or fraction thereof): 


First. $\. . LO:000njowee. 35 mewn: amen: orale Asin ire 8 percent 
Overr> neh) OO00sandatocsan2o.0 O0as. aeee mee eine ae 9 percent 
Overs Sinmr25 O00sand tosh 0: 00 Orc eects ott ch best ete gee 10 percent 
OvertSa e250!000sand to tealLOOO000 Mace yemeemes sesaetyen 4 eee 11 percent 
Over Soil00,000sandito $i250-000iia ed: teach. See. oe eo 12 percent 
Overd15250,000-and) tomhe500,000e ties bale ler a eee 13 percent 
Over >. 500,000 and to s1-000,0000..... Seeenaaet in eee 14 percent 
Over: $1,000,000, and¢tonsil) 500, 000m eat. 20 beeen ode 15 percent 
Over $1,500, 000sandio $2-500/000s4 teeta ben. nak eeee, 16 percent 
Oversd2i5 00/000 .nderers tee eals. be. .crr ae teeiee ih aeehores, 17 percent 


(g) A donor is entitled to a total exemption of one hundred thousand dollars 
($100,000) to be deducted from gifts made to donees named in subdivision 
(f)(1), less the sum of amounts claimed and allowed as an exemption in prior 
calendar years. The exemption, at the option of the donor, may be taken in its 
entirety in a single year or may be spread over a period of years. When this 
exemption has been exhausted, no further exemption is allowable. When the 
exemption or any part of the exemption is applied to gifts to more than one 
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donee in any one calendar year, the exemption shall be apportioned against the 
gifts in the same ratio as the gross value of the gifts to each donee is to the total 
value of all the gifts made in the calendar year. No exemption is allowed a 
donor for gifts made to donees named in subdivision (12) or Go) 

(h) It is expressly provided, however, that the tax levied in this Article shall 
not apply to so much of said property as shall so pass exclusively: 

(1) For state, county or municipal purposes within this State; 

(2) To or for the exclusive benefit of charitable, educational, or religious 
organizations located within this State, no part of the net earnings of 
which inures to the benefit of any private shareholder or individual, 

(3) To or for the exclusive benefit of charitable, religious and educational 
corporations, foundations and trusts, not conducted for profit, incor- 
porated or created or administered under the laws of any other state, 
when such other state levies no gift taxes upon property similarly 
passing from residents of such state to charitable, educational or 
religious corporations, foundations and trusts incorporated or created 
or administered under the laws of this State, or when such corpora- 
tion, foundation or trust receives and disburses funds donated in this 
State for religious, charitable and educational purposes; or 


(4) To one spouse from the other spouse. 

(i) The tax does not apply to tuition payments made on behalf of an 
individual to an educational institution or to medical payments made on behalf 
of an individual to a provider of medical care, as defined in the Code for the 
care of that individual. The term “educational institution” includes only those 
institutions that normally maintain a regular faculty and curriculum and 
normally have a regularly organized body of students in attendance where the 


educational activities are conducted. 


(j) The tax does not apply to property transferred to a spouse when the 
transfer of the property is exempt from federal estate and gift taxes under 
section 2523(f) of the Code because it is considered qualified terminable 


interest property. 


(k) Qualified Tuition Programs. — The provisions of section 529(c)(2) and (5) 
of the Code apply to this Article. If a donor elects to take a contribution into 


account ratably over a five-year perio 


d as provided in section 529(c)(2) of the 


Code, that election applies for the purposes of this Article. (1939, c. 158, s. 600; 
1943, c. 400, s. 7; 1945, c. 708, s. 7; 1947, c. 501, s. 6; 1957, c. 1340, s. 6; 1973, 
c. 505; c. 1287, s. 9; 1983, c. 685, s. 1; 1983 (Reg. Sess., 1984), c. 1023, s. 1; c. 
1024; 1985, c. 86; c. 656, ss. 4-6; 1989 (Reg. Sess., 1990), c. 814, s. 24; 1991 (Reg. 
Sess., 1992), c. 1007, s. 5; 1996, Ond Ex. Sess., c. 13, s..6.3; 1998-98, s. 63; 


1998-171, s. 4; 2002-126, s. 30C.5(a).) 


Legal Periodicals. — For article on gift 
taxes, see 16 N.C.L. Rev. 194 (1938). 

For comment on enactment, see 17 N.C.L. 
Rey, oo (1959). 

For comment on the 1947 amendment which 
rewrote subsection (e), see 25 N.C.L. Rev. 467 
(1947). 

For article on planning for North Carolina 
death and gift taxes, see 27 N.C.L. Rev. 114 
(1949). 

For comment discussing state adoption of 


federal taxing concepts, see 51 N.C.L. Rev. 834 
GoO73): 

For article entitled, “Estate Planning for 
Farmers after the Reform Act of 1976,” see 14 
Wake Forest L. Rev. 577 (1978). 

For note comparing federal and North Caro- 
lina estate, inheritance, and gift taxation with 
respect to creation and termination of tenan- 
cies by the entirety, see 15 Wake Forest L. Rev. 
SURO T2): 


CASE NOTES 


Payments by an employer to the widow 
of a deceased executive were authorized and 


allowable as deductions under former G.S. 105- 
147(23) in computing employer’s net income, 
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and were not taxable as gifts under this section. 
Boylan-Pearce, Inc. v. Johnson, 257 N.C. 582, 
126 S.E.2d 492 (1962). 

Transfer in Fee Simple Deemed Gift. — 
As a property owner’s deed of property to his 
uncle was an unconditional transfer in fee 
simple, and the owner did not show any excep- 
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tion to the parol evidence rule, his claim that he 
transferred it in trust for his own benefit failed 
and the transfer was properly deemed a taxable 
gift. Joines v. Anderson, 161 N.C. App. 321, 587 
S.E.2d 926, 2003 N.C. App. LEXIS 2053 (2003). 

Applied in Stone v. Lynch, 312 N.C. 739, 325 
S.E.2d 230 (1985). 


§ 105-188.1. Powers of appointment. 


(a) For purposes of this Article “general power of appointment” shall mean 
any power of appointment which is exercisable in favor of the individual 
possessing the power (hereinafter in this section referred to as the “pos- 
sessor”), his estate, his creditors, or the creditors of his estate; except that: 

(1) A power to consume, invade, or appropriate property for the benefit of 
the possessor which is limited by an ascertainable standard relating 
to the health, education, support or maintenance of the possessor 
shall not be deemed a general power of appointment. 

(2) In the case of a power of appointment which is exercisable by the 
possessor only in conjunction with another person: 

a. If the power is not exercisable by the possessor except in conjunc- 
tion with the creator of the power, such power shall not be deemed 
a general power of appointment. 

b. If the power is not exercisable by the possessor except in conjunc- 
tion with a person having a substantial interest, in the property 
subject to the power, which is adverse to exercise of the power in 
favor of the possessor, such power shall not be deemed a general 
power of appointment. For the purposes of this clause a person 
who, after the death of the possessor, may be possessed of a power 
of appointment (with respect to the property subject to the 
possessor’s power) which he may exercise in his own favor shall 
be deemed as having an interest in the property and such interest 
shall be deemed adverse to such exercise of the possessor’s power. 

c. If (after the application of clauses a and b) the power is a general 
power of appointment and is exercisable in favor of such other 
person, such power shall be deemed a general power of appoint- 
ment only in respect of a fractional part of the property subject to 
such power, such part to be determined by dividing the value of 
such property by the number of such persons (including the 
possessor) in favor of whom such power is exercisable. 

d. For purposes of clauses b and c, a power shall be deemed exercis- 
able in favor of a person if it is exercisable in favor of such person, 
his estate, his creditors, or the creditors of his estate. 

(b) Any person having a general power of appointment with respect to any 
interest in property shall for gift tax purposes be deemed to be the owner of 


such interest, and accordingly: 


(1) If in connection with any gift of property the donor shall give to any 
person a general power of appointment with respect to any interest in 
such property, the donor shall be deemed to have given such person 


such interest in such property. 


(2) If any person holding a general power of appointment with respect to 
any interest in property shall exercise such power in favor of any other 
person or persons, he shall be deemed to have made a gift of such 
interest to such person or persons. 

(3) If any person holding a general power of appointment with respect to 
any interest in property shall relinquish such power, he shall be 
deemed to have made a gift of such interest to the person or persons 
who shall benefit by such relinquishment. 
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(4) The lapse of a general power of appointment during the life of the 
individual possessing the power shall be considered a relinquishment 
of the power. The rule of the preceding sentence shall apply with 
respect to the lapse of such powers during any calendar year only to 
the extent that the interest in property which could have been 
appointed by exercise of the lapsed power exceeds in value the greater 
of the following amounts: 

a. Five thousand dollars ($5,000) or 

b. Five percent (5%) of the aggregate value of the interest in property 
out of which, or the proceeds of which, the exercise of the lapsed 
power could be satisfied. 

(c) Neither the exercise nor the relinquishment of a special power of 
appointment with respect to an interest in property shall be deemed to 
constitute a gift of such interest in such property. 

(d) If in connection with any gift of property the donor shall give to any 
person a special power of appointment with respect to any interest in such 
property, the donor shall be deemed for gift tax purposes to have given such 
interest in equal shares to those persons, not more than two, among the 
possible appointees and takers in default of appointment whom the donor or 
his executor or administrator may designate in the gift tax return filed with 
respect to such gift. But the tax shall be computed according to the relationship 
of the donee of the power to the person designated if: 

(1) The possible appointees and takers in default of appointment include 
any persons more closely related to the donee of the power than to the 
donor, and 

(2) Such computation would produce a higher tax. (1963, c. 942; 1967, c. 
14110 PS? 7 1987, ce) 556.) 


§ 105-189. Transfer for less than adequate and full consid- 
eration. 


Where property is transferred for less than an adequate and full consider- 
ation in money or money’s worth, then the amount by which the value of the 
property exceeded the value of the consideration shall, for the purpose of the 
tax imposed by this Article, be deemed a gift and shall be included in 
computing the amount of gifts made during the calendar year. (1939, c. kore haste 
601.) 


§ 105-190. Gifts made in property. 
If the gift is made in property, the fair market value thereof at the date of the 
gift shall be considered the amount Gt the eit. (1939, c. 155,5s. 602.) 


§ 105-191: Repealed by Session Laws 1995 (Regular Session, 1996), c. 646, 
Says 


§ 105-192: Repealed by Session Laws 1959, c. 1259, Su:9: 


§ 105-193. Lien for tax; collection of tax. 


The tax imposed by this Article shall be a lien upon all gifts that constitute 
the basis for the tax for a period of 10 years from the time they are made. If the 
tax is not paid by the donor when due, each donee shall be personally lable, to 
the extent of their respective gifts, for so much of the tax as may have been 
assessed, or may be assessable thereon. Any part of the property comprised in 
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the gift that may have been sold by the donee to a bona fide purchaser for an 
adequate and full consideration in money or money’s worth shall be divested of 
the lien hereby imposed and the lien, to the extent of the value of such gift, 
shall attach to all the property of the donee (including after-acquired property) 
except any part sold to a bona fide purchaser for an adequate and full 
consideration in money or money’s worth. 

If the tax is not paid within 30 days after it has become due, the Department 
of Revenue may use any of the methods authorized in this Subchapter for the 
collection of other taxes to enforce the payment of taxes assessed under this 
Article. 

In any proceeding by warrant or otherwise to enforce the collection of said 
tax, the donor shall be liable for the full amount of the tax due by reason of all 
the gifts constituting the basis for such tax, and each donee shall be liable only 
for so much of said tax as may be due on account of his respective gift. (1939, 
@Hl53, 33605) 


§ 105-194. Death of donor within three years; time of 
assessment. 


If a donor dies within three years after filing a return, gift taxes may be 
assessed at any time within those three years, or on or before the date of final 
settlement of the donor’s State estate or inheritance taxes, whichever is later. 
(1939, ¢. 158, s. 606; 1947,c: 501, s. 6; 1959; c. 1259)6! 10; 199923387. sa38) 


§ 105-195. Tax to be assessed upon actual value of prop- 
erty; manner of determining value of annu- 
ities, life estates and interests less than abso- 
lute interest. 


Said taxes shall be assessed upon the actual value of the property at the time 
of the transfer by gift. If the gift subject to said tax be given to a donee for life 
or for a term of years, or upon condition or contingency, with remainder to take 
effect upon the termination of the life estate or term of years or the happening 
of the condition or contingency, the tax on the whole amount shall be due and 
payable as in other cases, and said tax shall be apportioned between such life 
tenant or tenant for years and the remainderman, such apportionment to be 
made by computation based upon the mortuary and annuity tables set out in 
G.S. 8-46 and 8-47 of the General Statutes, and upon the basis of six per 
centum (6%) of the gross value of the property for the period of expectancy of 
the life tenant or for the term of years in determining the value of the 
respective interests. When property is transferred or limited in trust or 
otherwise, and the rights or interests of the transferees or beneficiaries are 
dependent upon contingencies or conditions whereby they may be wholly or in 
part created, defeated, extended, or abridged, a tax shall be imposed upon said 
transfer at the highest rate, within the discretion of the Secretary of Revenue, 
which on the happening of any of the said contingencies or conditions would be 
possible under the provisions of this section, and such tax so imposed shall be 
due and payable forthwith by the donor, and the Secretary of Revenue shall 
assess the tax on such transfers. (1939, c. 158, s. 607; 1943, c. 400, s. 7; 1955, 
¢. 1353, sy 1;°1973, c. 476s" 193-A1985.6144)) 


CASE NOTES 


Gift Tax Assessments. — Summary judg- paid under protest on their transfers of inter- 
ment was improperly granted in favor of tax- ests in their residences to irrevocable trusts, 
payers who sought refunds of gift taxes they _ retaining the rights to occupy the residences for 
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five years or their lifetimes, whichever was 
shorter, as the Secretary of Revenue had, under 
G.S. 105-195, discretion to determine how to 
value the interests retained by the taxpayers, 
and there was no showing that this discretion 
was abused, nor was it shown, under G.S. 
105-267 that the taxpayers were entitled to 


ART. 7. INTANGIBLE PERSONAL PROPERTY 


§105-204 


refunds because the taxes were assessed for 
improper purposes or were otherwise invalid or 
excessive. Downs vy. State, 159 N.C. App. 220, 
582 S.E.2d 638, 2003 N.C. App. LEXIS 1440 
(2003), aff'd, 358 N.C. 213, 593 S.E.2d 763 
(2004). 


§ 105-196: Repealed by Session Laws 1995 (Regular Session, 1996), c. 646, 


Side 


§ 105-197. When return required; due date of tax and 


return. 


(a) When Return Required. — Anyone who, during the calendar year, gives 
to a donee a gift of a future interest or one or more taxable gifts whose total 
value exceeds the amount of the annual exclusion set in G.S. 105-188(d) must 
file a gift tax return, under oath or affirmation, with the Secretary on a form 
prescribed by the Secretary. For the purpose of this section, a taxable gift is a 
gift that is not exempt under G.S. 105-188 (h) or (). 

(b) Due Date. — The tax is due on April 15th following the end of the 
calendar year. A return must be filed on or before the due date of the tax. A 
taxpayer may ask the Secretary of Revenue for an extension of time for filing 
eee ommnnder Cis. 105-268. (1939; c. 158,,5;.609; 19555 cy 22, 6h Ie [ote wc. 
1287, s. 9; 1985 (Reg. Sess., 1986), c. 821: 1991 (Reg. Sess., 1992), c. 930, s. 10; 
1995 (Reg. Sess., 1996), c. 646, s. 8; 1998-98, s. 16.) 


§ 105-197.1. Federal corrections. 


If the amount of a taxpayer’s net gifts is corrected or otherwise determined 
by the federal government, the taxpayer must, within two years after being 
notified of the correction or final determination by the federal government, file 
a gift tax return with the Secretary of Revenue reflecting the corrected or 


determined net gifts. 


available evidence the taxpayer's corre 
used in this section, the term “all avai 


The Secretary of Revenue shall determine from all 
ct tax liability for the taxable year. As 
lable evidence” means evidence of any 


kind that becomes available to the Secretary from any source, whether or not 
the evidence was considered in the federal correction or determination. 

The Secretary shall assess and collect any additional tax due from the 
taxpayer as provided in Article 9 of this Chapter. The Secretary shall refund 
any overpayment of tax as provided in Article 9 of this Chapter. A taxpayer who 
fails to comply with this section is subject to the penalties in G.S. 105-236 and 
forfeits the right to any refund due by reason of the determination. (1973, c. 
1287, s. 10; 1993 (Reg. Sess., 1994), c. 582, s. 6.) 


ARTICLE 7. 


Schedule H. Intangible Personal Property. 


§ 105-198: Repealed by Session Laws 1995, c. Allama to)) 


§§ 105-199, 105-200: Repealed by Session Laws 1985, c. 656, s. 32. 


§§ 105-201 through 105-204: Repealed by Session Laws 1995, c. 41, s. 


1(b). 
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§ 105-205: Repealed by Session Laws 1985, c. 656, s. 32. 

$$ 105-206, 105-207: Repealed by Session Laws 1995, c. 41, s. 1(b). 

§ 105-208: Repealed by Session Laws 1959, c. 1259, s. 9. 

§ 105-209: Repealed by Session Laws 1995, c. 41, s. 1(b). 

§ 105-210: Repealed by Session Laws 1979, c. 179, s. 4. 

§§ 105-211, 105-212: Repealed by Session Laws 1995, c. 41, s. 1(b). 

§ 105-213: Repealed by Session Laws 1995, c. 41, s. 1b). 

§ 105-213.1: Recodified as § 105-275.2 by Session Laws 1995. 


$§ 105-214 through 105-217: Repealed by Session Laws 1995, c. 41, s. 
1(b). 


ARTICLE 8. 
Schedule I. Compensating Use Tax. 


§§ 105-218 through 105-228: Repealed by Session Laws 1957, c. 1340, 
on Or 


Cross References. — For present statutes 
relating to use tax, see G.S. 105-164.1 et seq. 


ARTICLE 8A. 


Gross Earnings Taxes on Freight Line Companies in Lieu of Ad 
Valorem Taxes. 


§ 105-228.1. Defining taxes levied and assessed in this 
Article. 


The purpose of this Article is to levy a fair and equal tax under authority of 
Section 2(2) of Article V of the North Carolina Constitution and to provide a 
practical means for ascertaining and collecting it. The taxes levied and 
assessed in this Article are on gross earnings, as defined in the Article, and are 
in lieu of ad valorem taxes upon the properties of persons taxed in this Article. 
(1954, c. 400, s. 8; 1998-98, ss. 64, 109.) 


Legal Periodicals. — For comment on this 
Article, see 21 N.C.L. Rev. 364 (1943), 
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§ 105-228.2. Tax upon freight car line companies. 


(a) For purposes of taxation under this section the property of freight line 
companies as defined is declared to constitute a special class of property. In heu 
of all ad valorem taxes by either or both the State government and the 
respective local taxing jurisdictions, a tax upon gross earnings in the State as 
elsewhere defined shall be imposed. 

(b) Any person or persons, joint-stock association or corporation, wherever 
organized or incorporated, engaged in the business of operating cars or 
engaged in the business of furnishing or leasing cars not otherwise listed for 
taxation in this State, for the transportation of freight (whether such cars be 
owned by such company or any other person or company), over any railway or 
lines, in whole or in part, within this State, such line or lines not being owned, 
leased or operated by such company, whether such cars be termed box, flat, 
coal, ore, tank, stock, gondola, furniture, or refrigerator car or by some other 
name, shall be deemed a freight line company. 

(c) For the purposes of taxation under this section all cars used exclusively 
within the State, or used partially within and without the State, and a 
proportionate part of the intangible values of the business as a going concern, 
are hereby declared to have situs in this State. 

(d) Every freight line company, as hereinbefore defined, shall pay annually 
4 sum in the nature of a tax at three per centum (3%) upon the total gross 
earnings received from all sources by such freight line companies within the 
State, which shall be in lieu of all ad valorem taxes in this State of any freight 
company so paying the same. 

(e) The term “gross earnings received from all sources by such freight line 
companies within the State” as used in this Article is hereby declared and shall 
be construed to mean all earnings from the operation of freight cars within the 
State for all car movements or business beginning and ending within the State 
and a proportion, based upon the proportion of car mileage within the State to 
the total car mileage, or earnings on all interstate car movements or business 
passing through, or into or out of the State. 

(f) Every railroad company using or leasing the cars of any freight line 
company shall, upon making payment to such freight line company for the use 
or lease, after June 30, 1943, of such cars withhold so much thereof as is 
designated in this section. On or before March first of each year such railroad 
company shall make and file with the Secretary of Revenue a statement 
showing the amount of such payment for the next preceding 12-month period 
ending December 31, and of the amounts so withheld by it, and shall remit to 
the Secretary of Revenue the amounts so withheld. If any railroad company 
shall fail to make such report or fail to remit the amount of tax herein levied, 
or shall fail to withhold the part of such payment hereby required to be 
withheld, such railroad company shall become liable for the amount of the tax 
herein levied and shall not be entitled to deduct from its gross earnings for 
purposes of taxation the amounts so paid by it to freight line companies. 

It is not the purpose of this subsection to impose an unreasonable burden of 
accounting on railroad companies operating in this State, and the Secretary of 
Revenue is hereby authorized, upon the application of any railroad company, to 
approve any method of accounting which he finds to be reasonably adequate for 
determining the amount of mileage earnings by any car line company whose 
equipment is operated within the State by or on the lines of such railroad 
company. Further, if in the opinion of the Secretary of Revenue the tax imposed 
by this section can be satisfactorily collected direct from the freight line 
companies, he is hereby authorized to fix rules and regulations for such direct 
collection, with the authority to return at any time to the method of collection 


. 


at source above provided in this subsection. 
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(g) Every car line company shall file such additional reports annually, and in 
such form and as of such date as the Secretary of Revenue may deem necessary 
to determine the equitable amount of tax levied under this section. 

(h) Upon the filing of such reports it shall be the duty of the Secretary of 
Revenue to inspect and verify the same and assess the amount of taxes due 
from freight line companies therein named. Any freight line company against 
which a tax is assessed under the provisions of this Article may at any time 
within 15 days after the last day for the filing of reports by railroad companies, 
appear before the Secretary of Revenue at a hearing to be granted by the 
Secretary and offer evidence and argument on any matter bearing upon the 
validity or correctness of the tax assessed against it, and the Secretary shall 
review his assessment of such tax and shall make his order confirming or 
modifying the same as he shall deem just and equitable, and if any overpay- 
ment is found to have been made it shall be refunded by the Secretary. 
Provided, however that such payment if in the amount of three dollars ($3.00) 
or more shall be refunded to the taxpayer within 60 days of the discovery 
thereof; if the amount of overpayment is less than three dollars ($3.00) then 
such overpayment shall be refunded only upon receipt by the Secretary of 
Revenue of a written demand for such refund from the taxpayer. Provided 
further, that no overpayment shall be refunded irrespective of whether upon 
discovery or receipt of written demand if such discovery is not made or such 
demand is not received within three years from the filing date of the return or 
within six months of the payment of the tax alleged to be an overpayment, 
whichever date is the later. 

(1) The provisions of Article 9 of this Chapter apply to this Article. 

(j) The provisions of this Article shall apply to all freight line gross earnings 
accruing from and after June 30, 1943. (1943, c. 400, s. 8; 1957, ¢. 13407 eer 
1973, ¢. 476, 8. 193; 1998-212) 5, 29A.14G).) 


ARTICLE 8B. 


Taxes Upon Insurance Companies. 


§ 105-228.3. Definitions. 


The following definitions apply in this Article: 

(1) Article 65 corporation. — A corporation subject to Article 65 of Chapter 
58 of the General Statutes, regulating hospital, medical, and dental 
service corporations. 

(2) Insurer. — An insurer as defined in G.S. 58-1-5 ora group of employers 
who have pooled their liabilities pursuant to G.S. 97-93 of the 
Workers’ Compensation Act. 

(3) Self-insurer. — An employer that carries its own risk pursuant to G.S. 
97-93 of the Workers’ Compensation Act. (1945, c. 752, s. 2; 1985 (Reg. 
Sess., 1986), c. 928, s. 12; 1995, c. 360, s. 1(b).) 


Editor’s Note. — Session Laws 1998-98, s. 
65 deleted “Schedule I-B” from the article head- 
ing. 


CASE NOTES 


Cited in Lenoir Fin. Co. v. Currie, 254 N.C. 
129, 118 S.E.2d 543 (1961). 


932 


§105-228.4 ART. 8B. INSURERS §105-228.5 


§ 105-228.4: Recodified as § 58-6-7 by Session Laws 1995, c. 360, s. 1(c). 


Editor’s Note. — Session Laws 1995, c. 193, first sentence, and in the second and third 
s. 65, amended this section effective June 7, sentences substituting “license” for “certifi- 
1995, by substituting “license” for “registration” cate”. The amendments have been imple- 
in the catchline; in subsection (a), substituting mented in G.S. 58-6-7. 

“license” for “certificate of registration” in the 


§ 105-228.5. Taxes measured by gross premiums. 


(a) Tax Levied. — A tax is levied in this section on insurers, Article 65 
corporations, health maintenance organizations, and self-insurers. An insurer, 
health maintenance organization, or Article 65 corporation that is subject to 
the tax levied by this section 1s not subject to franchise or income taxes 
imposed by Articles 3 and 4, respectively, of this Chapter. 

(b) Tax Base. — 

(1) Insurers. — The tax imposed by this section on an insurer or a health 


maintenance organization shall be measured by gross premiums from 
business done in this State during the preceding calendar year. 

(2) Additional Local Fire and Lightning Rate. — The additional tax 
imposed by subdivision (d) (4) of this section shall be measured by 
eross premiums from business done in fire districts in this State 
during the preceding calendar year. For the purpose of this section, 
the term “fire district” has the meaning provided in G.S. 58-84-5. 

(3) Article 65 Corporations. — The tax imposed by this section on an 
Article 65 corporation shall be measured by gross collections from 
membership dues, exclusive of receipts from cost plus plans, received 
by the corporation during the preceding calendar year. 

(4) Self-insurers. — The tax imposed by this section on a self-insurer shall 
be measured by the gross premiums that would be charged against 
the same or most similar industry or business, taken from the manual 
insurance rate then in force in this State, applied to the self-insurer’s 
payroll for the previous calendar year as determined under Article 2 
of Chapter 97 of the General Statutes modified by the self-insurer’s 
approved experience modifier. 

(b1) Calculation of Tax Base. — In determining the amount of gross 
premiums from business in this State, all gross premiums received in this 
State, credited to policies written or procured in this State, or derived from 
business written in this State shall be deemed to be for contracts covering 
persons, property, or risks resident or located in this State unless one of the 
following applies: 

(1) The premiums are properly reported and properly allocated as being 
received from business done in some other nation, territory, state, or 
states. 

(2) The premiums are from policies written in federal areas for persons in 
military service who pay premiums by assignment of service pay. 

Gross premiums from business done in this State in the case of life insurance 
contracts, including supplemental contracts providing for disability benefits, 
accidental death benefits, or other special benefits that are not annuities, 
means all premiums collected in the calendar year, other than for contracts of 
reinsurance, for policies the premiums on which are paid by or credited to 
persons, firms, or corporations resident in this State, or in the case of group 
policies, for contracts of insurance covering persons resident within this State. 
The only deductions allowed shall be for premiums refunded on policies 
rescinded for fraud or other breach of contract and premiums that were paid in 
advance on life insurance contracts and subsequently refunded to the insured, 
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G.S. 105-228.5(d)(2) is set out twice. 


premium payer, beneficiary or estate. Gross premiums shall be deemed to have 
been collected for the amounts as provided in the policy contracts for the time 
in force during the year, whether satisfied by cash payment, notes, loans, 
automatic premium loans, applied dividend, or by any other means except 
waiver of premiums by companies under a contract for waiver of premium in 
case of disability. 

Gross premiums from business done in this State for all other health care 
plans and contracts of insurance, including contracts of insurance required to 
be carried by the Workers’ Compensation Act, means all premiums written 
during the calendar year, or the equivalent thereof in the case of self-insurers 
under the Workers’ Compensation Act, for contracts covering property or risks 
in this State, other than for contracts of reinsurance, whether the premiums 
are designated as premiums, deposits, premium deposits, policy fees, member- 
ship fees, or assessments. Gross premiums shall be deemed to have been 
written for the amounts as provided in the policy contracts, new and renewal, 
becoming effective during the year irrespective of the time or method of 
making payment or settlement for the premiums, and with no deduction for 
dividends whether returned in cash or allowed in payment or reduction of 
premiums or for additional insurance, and without any other deduction except 
for return of premiums, deposits, fees, or assessments for adjustment of policy 
rates or for cancellation or surrender of policies. 

(c) Exclusions. — Every insurer, in computing the premium tax, shall 
exclude all of the following from the gross amount of premiums, and the gross 
amount of excluded premiums is exempt from the tax imposed by this section: 

(1) All premiums received on or after July 1, 1973, from policies or 
contracts issued in connection with the funding of a pension, annuity, 
or profit-sharing plan qualified or exempt under section 401, 408, 404, 
408, 457 or 501 of the Code as defined in G.S. 105-228.90. 

(2) Premiums or considerations received from annuities, as defined in 
G.S. 58-7-15. 

(3) Funds or considerations received in connection with funding agree- 
ments, as defined in G.S. 58-7-16. 

(4) The following premiums, to the extent federal law prohibits their 
taxation under this Article: 

a. Federal Employees Health Benefits Plan premiums. 
b. Medicaid or Medicare premiums. 

(d) (See Editor’s note) Tax Rates; Disposition. — 

(1) Workers’ Compensation. — The tax rate to be applied to gross 
premiums, or the equivalent thereof in the case of self-insurers, on 
contracts applicable to liabilities under the Workers’ Compensation 
Act is two and five-tenths percent (2.5%). The net proceeds shall be 
credited to the General Fund. 

(2) (Effective for taxable years beginning before January 1, 2007) 
Other Insurance Contracts. — The tax rate to be applied to gross 
premiums on all other taxable contracts issued by insurers and to be 
applied to gross premiums and gross collections from membership 
dues, exclusive of receipts from cost plus plans, received by Article 65 
corporations is one and nine-tenths percent (1.9%). The net proceeds 
shall be credited to the General Fund. 

(2) (Effective for taxable years beginning on or after January 1, 
2007) Other Insurance Contracts. — The tax rate to be applied to 
gross premiums on all other taxable contracts issued by insurers or 
health maintenance organizations and to be applied to gross premi- 
ums and gross collections from membership dues, exclusive of receipts 
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from cost plus plans, received by Article 65 corporations is one and 
nine-tenths percent (1.9%). The net proceeds shall be credited to the 
General Fund. 

(3) Additional Statewide Fire and Lightning Rate. — An additional tax 
shall be applied to gross premiums on contracts of insurance applica- 
ble to fire and lightning coverage, except in the case of marine and 
automobile policies, at the rate of one and thirty-three hundredths 
percent (1.33%). Twenty-five percent (25%) of the net proceeds of this 
additional tax shall be deposited in the Volunteer Fire Department 
Fund established in Article 87 of Chapter 58 of the General Statutes. 
The remaining net proceeds shall be credited to the General Fund. 

(4) Additional Local Fire and Lightning Rate. — An additional tax shall 
be applied to gross premiums on contracts of insurance applicable to 
fire and lightning coverage within fire districts at the rate of one-half 
of one percent (1% of 1%). The net proceeds shall be credited to the 
Department of Insurance for disbursement pursuant to G.S. 58-84-25. 

(5) Repealed by Session Laws 2003-284, s. 43.1, effective for taxable years 
beginning on or after January 1, 2004. 

(6) (Repealed for taxable years beginning on or after January i 
2007) Health Maintenance Organizations. — The tax rate to be 
applied to gross premiums on insurance contracts issued by health 
maintenance organizations, including directly operated health main- 
tenance organizations authorized under G.S. 58-67-95, is one percent 
(1%). The net proceeds shall be credited to the General Fund. 

(e) Report and Payment. — Each taxpayer doing business in this State 
shall, within the first 15 days of March, file with the Secretary of Revenue a 
full and accurate report of the total gross premiums as defined in this section, 
the payroll and other information required by the Secretary in the case of a 
self-insurer, or the total gross collections from membership dues exclusive of 
receipts from cost plus plans collected in this State during the preceding 
calendar year. The taxes imposed by this section shall be remitted to the 
Secretary with the report. 

In the case of an insurer liable for the additional local fire and lightning tax, 
the report shall include the information required under G.S. 58-84-1. 

(f) (See Editor’s note for 2003 taxable year) Installment Payments 
Required. — Taxpayers that are subject to the tax imposed by this section and 
have a premium tax liability, not including the additional local fire and 
lightning tax, of ten thousand dollars ($10,000) or more for business done in 
North Carolina during the immediately preceding year shall remit three equal 
quarterly installments with each installment equal to at least thirty-three and 
one-third percent (33 3%) of the premium tax liability incurred in the 
immediately preceding taxable year. The quarterly installment payments shall 
be made on or before April 15, June 15, and October 15 of each taxable year. 
The company shall remit the balance by the following March 15 in the same 
manner provided in this section for annual returns. 

The Secretary of Revenue may permit an insurance company to pay less 
than the required estimated payment when the insurer reasonably believes 
that the total estimated payments made for the current year will exceed the 
total anticipated tax liability for the year. 

An underpayment of an installment payment required by this subsection 
shall bear interest at the rate established under G.S. 105-241.1(i). Any 
overpayment shall bear interest as provided in G.S. 105-266(b) and, together 
with the interest, shall be credited to the company and applied against the 
taxes imposed upon the company under this Article. 


935 


§105=228'5 CH. 105. TAXATION $105-228.5 


G.S. 105-228.5(d)(2) is set out twice. 


(g) Exemptions. — This section does not apply to farmers’ mutual assess- 
ment fire insurance companies or to fraternal orders or societies that do not 
operate for a profit and do not issue policies on any person except members. 
(1945, c. 752, 8.2; 1947, ¢. 501, s..8;:1951, ¢. 643, s\ 8; 1955; cedi3 1layishbseleam 
c. 1340, s. 12; 1959, c. 1211; 1961, c. 783; 1963, c. 1096: L969pcul 22iel Oeics 
142, 1019; 1975, c. 143; c. 559, s. 8; 1979, c. 714, s. 2; 1983, c. 713, s. 81; 1935: 
c. 119, s. 3; c. 719, ss. 1, 2; 1985 (Reg. Sess., 1986), c. 1031, ss. 1-5; 1987, c. 709, 
s. 2; c. 814, s. 2; 1989 (Reg. Sess., 1990), c. 814, s. 27; 1991, c. 689, s. 297; 1993 


(Reg. Sess., 1994), c. 600, s. 4; 1995, c. 360, s. 1(d); 1995 (Reg. Sess., 1996), c. 
(ATS; 11998-98508) 1757200 1-424 5,534.22 (a), (d)eile): 2001-487, s. 69(a); 
2001-489, s. 2(a)-(d), (f), (g); 2003-284, s. 43.1; 2005-276, s. 38.4(a); 2005-435, s. 


57(a).) 


G.S. 105-228.5(d)(2) is set out twice. — 
The first version of subsection (d)(2) set out 
above is effective for taxable years beginning 
before January 1, 2007. The second version of 
subsection (d)(2) set out above is effective for 
taxable years beginning on or after January 1, 
2007. 

Health Maintenance Organizations. — 
— Session Laws 2005-276, s. 38.4(c), provides: 
“Notwithstanding the provisions of G.S. 105- 
228.5(f), the following provisions apply to 
health maintenance organizations for the 2007 
taxable year in lieu of the provisions of G.S. 
105-228.5(f): 

“Health maintenance organizations that are 
subject to the tax imposed by G.S. 105-228.5 
and have an estimated premium tax liability 
for the taxable year, not including the addi- 
tional local fire and lightning tax, of ten thou- 
sand dollars ($10,000) or more for business 
done in North Carolina shall remit two esti- 
mated tax payments with each payment equal 
to fifty percent (50%) of the taxpayer’s esti- 
mated premium tax liability for the 2007 tax- 
able year. The first estimated payment is due 
on or before April 15, 2007, and the second 
estimated payment is due on or before June 15, 
2007. The taxpayer must remit the balance by 
the following March 15 in the same manner 
provided in G.S. 105-228.5(e) for annual re- 
turns. 

“An underpayment of an estimated payment 
required by this subsection bears interest at 
the rate established under G.S. 105-241.1(i). 
Any overpayment bears interest as provided in 
G.S. 105-266(b) and, together with the interest, 
must be credited to the taxpayer and applied 
against the taxes imposed upon the company 
under G.S. 105-228.5. 

“The penalties provided in Article 9 of Chap- 
ter 105 of the General Statutes apply to the 
estimated tax payments required by this sub- 
section.” 

Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 747, s. 16, provides: “This act 


does not obligate the General Assembly to ap- 
propriate funds.” 

Session Laws 2001-424, s. 34.22(a), as 
amended by Session Laws 2001-489, s. 2(d), 
effective for taxable years beginning on or after 
January 1, 2003, in subsection (a), inserted 
“health maintenance organizations,” and “, 
health maintenance organization,”; in subdivi- 
sion (b)(1), inserted “or a health maintenance 
organization”; in subsection (bl), inserted 
“health care plans and” in the second 
undesignated paragraph; in subsection (c), in- 
serted “, and the gross amount of excluded 
premiums is exempt from the tax imposed by 
this section:” in the first paragraph, added 
subdivision (4), and deleted the last 
undesignated paragraph, which read: “The 
gross amount of the excluded premiums, funds, 
and considerations shall be exempt from the 
tax imposed by this section.”; in subsection (d), 
substituted “Workers’” for “Workers” in subdi- 
vision (1), substituted “taxable” for “insurance” 
and “is” for “shall be” in subdivision (2), substi- 
tuted “is eight hundred thirty-three thou- 
sandths percent (0.833%)” for “shall be one-half 
of one percent (1/2 of 1%)” in subdivision (5), 
and added subdivision (6); in subsection (e), 
substituted “taxpayer” for “insurer, Article 65 
corporation, and self-insurer” in the first para- 
graph; and in subsection (f), substituted “Tax- 
payers” for “Insurers, Article 65 corporations, 
and self-insurers” in the first paragraph. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 36.5 is a severabil- 
ity clause. 

Session Laws 2001-489, s. 2(a), effective De- 
cember 19, 2001, repealed Session Laws 2001- 
424, ss. 34.22(d) and (e), which would have 
amended subdivision (d)(5) of this section, 
amended by s. 34.22(a), and subdivision (d)(6) 
of this section, as enacted by s. 34.22(a), effec- 
tive for taxable years beginning on or after 
January 1, 2003, by increasing the percentage 
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at the end of the first sentence thereof to 1%. 

Session Laws 2001-489, ss. 2(b) and 2(c), 
effective for taxable years beginning on or after 
January 1, 2003, substituted “one and one- 
tenth percent (1.1%)” for “eight hundred thirty- 
three thousandths percent (0.833%) in subdi- 
visions (d)(5) and (d)(6) of this section, as 
amended and enacted, respectively, by Session 
Laws 2001-424, s. 34.22. 

Session Laws 2001-489, ss. 2(f) and 2(g), 
effective for taxable years beginning on or after 
January 1, 2004, substituted “one percent (1%) 
for “one and one tenths percent (1.1%)” in 
subsections (d)(5) and (d)(6) as amended and 
enacted, respectively, by Session Laws 2001- 
ADA as. 34,2018). 

Session Laws 2003-284, s. 43.3, provides: 
“Notwithstanding the provisions of G.S 105- 
228.5(f), the following provisions apply to Arti- 
cle 65 Corporations, as defined in G.S. 105- 
228.3, for the 2004 and 2005 taxable years in 
lieu of the provisions of G.S. 105-228.5(f): 

“Article 65 corporations that are subject to 
the tax imposed by G.S. 105-228.5 and have an 
estimated premium tax liability for the 2004 or 
2005 taxable year, not including the additional 
local fire and lightning tax, of ten thousand 
dollars ($10,000) or more for business done in 
North Carolina shall remit two estimated tax 
payments with each payment equal to fifty 
percent (50%) of the taxpayer’s estimated pre- 
mium tax liability for the relevant taxable year. 
The first estimated payment is due on or before 
April 15 of the relevant year and the second 
estimated payment is due on or before June ILS} 
of the relevant year. The taxpayer must remit 
the balance by the following March 15 in the 
same manner provided in G.S. 105-228.5(e) for 
annual returns. 

“An underpayment of an estimated payment 
required by this section bears interest at the 
rate established under G.S. 105-241.1G). Any 
overpayment bears interest as provided in G.S. 
105-266(b) and, together with the interest, 
must be credited to the taxpayer and applied 
against the taxes imposed upon the company 
under G.S. 105-228.5. 

“The penalties provided in Article 9 of Chap- 
ter 105 of the General Statutes apply to the 
estimated tax payments required by this sec- 
tion.” 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
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another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
9003-284, s. 43.1, effective for taxable years 
beginning on or after January 1, 2004, in sub- 
division (d)(2), inserted “and to be applied to 
gross premiums and gross collections from 
membership dues, exclusive of receipts from 
cost plus plans, received by Article 65 corpora- 
tions”; repealed subdivision (d)(5); and in sub- 
division (d)(6), inserted “including directly op- 
erated health maintenance organizations 
authorized under G.S. 58-67-95.” 

Session Laws 2005-276, s. 38.4(a), effective 
for taxable years beginning on or after January 
1, 2007, repealed subdivision (d)(6). 

Session Laws 2005-435, s. 57.(a), effective 
January 1, 2007, inserted “or health mainte- 
nance organizations” following “issued by in- 
surers” in subdivision (d)(2). 

Legal Periodicals. — For discussion of the 
1947 amendment which added to the section, 
see 25 N.C.L. Rev. 471 (1947). 


CASE NOTES 


Constitutionality. — See Great Am. Ins. 
Co. v. High, 264 N.C. 752, 142 S.E.2d 681 
(1965); Great Am. Ins. Co. v. Johnson, 25 NG. 
367, 126 S.E.2d 92 (1962). 

The license tax imposed by a former statute 


upon the gross receipts of insurance companies 
on business written within the borders of our 
State was held not in contravention of Dee 
Const., Amend. XIV, as to due process and 
equal protection of the law, nor a burden upon 
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interstate commerce, being restricted to intr- 
astate commerce, and not extending beyond the 
boundaries of the State. Pittsburg Life & Trust 
Co. v. Young, 172 N.C. 470, 90 S.E. 568 (1916). 

Legislative History of Section. — See 
Great Am. Ins. Co. v. Johnson, 257 N.C. 367, 
126 S8.E.2d 92 (1962). 

Nature of Tax. — A tax imposed by a former 
statute upon the gross earnings of foreign life 
insurance companies doing business within 
this State, derived within this State, was a 
license or occupation tax. Pittsburg Life & 
Trust Co. v. Young, 172 N.C. 470, 90 S.E. 568 
(916). 

A tax on the gross receipts of an insurance 
company is a privilege tax. Wilmington Under- 
writers Ins. Co. v. Stedman, 130 N.C. 221, 41 
S.E. 279 (1902). 

Gross Receipts from Business Done in 
State. — The former tax on gross receipts 
applied to all receipts from business done in the 
State, whether the money was paid here or 
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forwarded to the main office. Pittsburg Life & 
Trust Co. v. Young, 172 N.C. 470, 90 S.E. 568 
(1916). 

Validity of Section Tested by § 105-267. 
— The validity of provisions of this section can 
be tested only by the exclusive procedure set 
out in G.S. 105-267. Great Am. Ins. Co. v. Gold, 
254 N.C. 168, 118 S.E.2d 792 (1961). 

Insurance Companies Liable for Local 
Use Taxes. — Recent amendments to G.S. 
105-228.10 make it clear that insurance com- 
panies are currently responsible for local use 
taxes, and the changes were made to clarify the 
law that existed prior to the amendments; thus, 
a trial court properly found an insurance com- 
pany liable for such taxes and rejected its claim 
that it had an exemption from such taxes under 
G.S. 105-228.5. Proposed Assessments of Addi- 
tional Sales & Use Tax v. Jefferson-Pilot Ins. 
Co., 161 N.C. App. 558, 589 S.E.2d 179, 2003 
N.C. App. LEXIS 2274 (2003). 


§ 105-228.5A. Credit against gross premium tax for assess- 
ments paid to the Insurance Guaranty Associ- 
ation and the Life and Health Insurance Guar- 


anty Association. 


(a) The following definitions apply in this section: 


(1) Assessment. — An assessment as described in G.S. 58-48-35 or an 
assessment as described in G.S. 58-62-41. 
(2) Association. — The North Carolina Insurance Guaranty Association 


created under G.S. 58-48-25 or the North Carolina Life and Health 
Insurance Guaranty Association created under G.S. 58-62-26. 

(3) Repealed by Session Laws 1995, c. 360, s. 1(e). 

(4) Member insurer. — A member insurer as defined in G.S. 58-48-20 or a 
member insurer as defined in G.S. 58-62-16. 


(b) Amember insurer who pays an assessment is allowed as a credit against 
the tax imposed under G.S. 105-228.5 an amount equal to twenty percent 
(20%) of the amount of the assessment in each of the five taxable years 
following the year in which the assessment was paid. In the event a member 
insurer ceases doing business, all assessments for which it has not taken a 
credit under this section may be credited against its premium tax liability for 
the year in which it ceases doing business. The amount of the credit allowed by 
this section may not exceed the member insurer’s premium tax liability for the 
taxable year. 

(c) Any sums that are acquired by refund, under either G.S. 58-48-35 or GS. 
08-62-41, from the Association by member insurers, and that have previously 
been offset against premium taxes as provided in subsection (b) of this section, 
shall be paid by the member insurers to this State in the manner required by 
the Secretary of Revenue. The Association shall notify the Secretary that the 
refunds have been made. (1991, c. 689, s. 298; 1991 (Reg. Sess., 1992), c. 1007, 
5,0; L095) ca300 cial(e))) 


§ 105-228.6. Taxes in case of withdrawal from State. 


Any insurance company which for any cause withdraws from this State or 
ceases to register and transact new business in this State shall be liable for the 
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taxes specified in G.S. 105-228.5 with respect to gross premiums collected in 
the calendar year in which such withdrawal may occur. In case any company 
which was formerly licensed or registered in this State and which subse- 
quently ceased to do business therein, may apply to reenter this State, 
application for reentry or renewal of registration shall be denied unless and 
until said company shall have paid all taxes, together with any penalties and 
interest, due as to premiums collected in the year of withdrawal and also taxes 
as specified in G.S. 105-228.5 for gross premiums collected in the calendar year 
next preceding the year in which such application for renewal of registration 1s 
made. (1945, c. 752, s. 2; 1985 (Reg. Sess., 1986), c. 1031, s. 5.1; 1987, c. 814, 
s,14:51989, c. 346, s. 1.) 


§ 105-228.7: Repealed by Session Laws 1987, c. 629, s. 21. 


§ 105-228.8. Retaliatory premium taxes. 


(a) When the laws of any other state impose, or would impose, any premium 
taxes, upon North Carolina companies doing business in the other state that 
are, on an aggregate basis, in excess of the premium taxes directly imposed 
upon similar companies by the statutes of this State, the Secretary of Revenue 
shall impose the same premium taxes, on an ageregate basis, upon the 
companies chartered in the other state doing business or seeking to do 
business in North Carolina. Any company subject to the retaliatory tax 
imposed by this section shall report and pay the tax with the annual premium 
tax return required by G.S. 105-228.5. The retaliatory tax imposed by this 
section shall be included in the quarterly prepayment rules for premium taxes. 

(b) For purposes of this section, the following definitions shall be applied: 

(1) “State” includes the District of Columbia and other states, territories, 
and possessions of the United States, the provinces of Canada, and 
other nations. 

(2) “Companies” includes all entities subject to tax under G.S. 105-228.5. 

(c) For purposes of this section, any premium taxes that are, or would be, 
imposed upon North Carolina companies by any city, county, or other political 
subdivision or agency of another state shall be deemed to be imposed directly 
by that state. 

(d) In computing the premium taxes that another state imposes, or would 
impose, upon a North Carolina company doing business in the state, it shall be 
assumed that North Carolina companies pay the highest rates of premium tax 
that are generally imposed by the other state on similar companies chartered 
outside of the state. 

(e) This section shall not apply to special purpose obligations or assessments 
based on premiums imposed in connection with particular kinds of insurance, 
to the special purpose regulatory charge imposed under G.S. 58-6-25, or to 
dedicated special purpose taxes based on premiums. For purposes of this 
section, seventy-five percent (75%) of the one and thirty-three hundredths 
percent (1.33%) tax on amounts collected on contracts of insurance applicable 
to fire and lightning coverage shall not be a special purpose obligation or 
assessment or a dedicated special purpose tax within the meaning of this 
subsection. 

(f) If the laws of another state retaliate against North Carolina companies 
on other than an aggregate basis, the Secretary of Revenue shall retaliate 
against companies chartered in that state on the same basis. (1945, c. 752, s. 
2: 1987, c. 814, s. 1; 1989 (Reg. Sess., 1990), c. 1069, s. 21; 1991, c. 689, s. 291; 
1995, c. 360, s. 1(f).) 
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CASE NOTES 


Cited in State Farm Mut. Auto. Ins. Co. v. 
Long, 129 N.C. App. 164, 497 S.E.2d 451 (1998), 
aff'd, 350 N.C. 84, 511 S.E.2d 308 (1999). 


§ 105-228.9. Commissioner of Insurance to administer 
portions of Article. 


The following taxes relating to insurance are collected by the Commissioner 
of Insurance: 
(1) Surplus lines tax, G.S. 58-21-85. 
(2) Tax on risk retention groups not chartered in this State, G.S. 58-22- 
20(3). 
(3) Tax on person procuring insurance directly with an unlicensed insurer, 
G.S. 58-28-5(b). 
The Commissioner of Insurance has the same authority and responsibility in 
administering those taxes as the Secretary of Revenue has in administering 
this Article. (1945, c. 752, s. 2; 1955, c. 1350, s. 22; 1973, c. 476,/s.193; 1987, 
c. 804, s. 9; 1995, c. 360, s. 1(a); 1995 (Reg. Sess., 1996), c. 747, s. 1.) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 747, s. 16, provides: “This act 


does not obligate the General Assembly to ap- 
propriate funds.” 


CASE NOTES 


Applied in Great Am. Ins. Co. v. Gold, 254 
N.C. 168, 118 S.E.2d 792 (1961). 


§ 105-228.10. No additional local taxes. 


No city or county may levy on a person subject to the tax levied in this Article 
a privilege tax or a tax computed on the basis of gross premiums. (1945, c. 752, 
s. 2; 1998-98, s. 18.) 


CASE NOTES 


Insurance Companies Liable for Local 
Use Taxes. — Recent amendments to GS. 


pany liable for such taxes and rejected its claim 
that it had an exemption from such taxes under 


105-228.10 make it clear that insurance com- 
panies are currently responsible for local use 
taxes, and the changes were made to clarify the 
law that existed prior to the amendments; thus, 
a trial court properly found an insurance com- 


G.S. 105-228.5. Proposed Assessments of Addi- 
tional Sales & Use Tax v. Jefferson-Pilot Ins. 
Co., 161 N.C. App. 558, 589 S.E.2d 179, 2003 
N.C. App. LEXIS 2274 (2008). 


ARTICLE 8C. 
Schedule I-C. Excise Tax on Banks. 


§§ 105-228.11 through 105-228.20: Repealed by Session Laws 1973, 


CaO005 5 ae 


§ 105-228.21: Omitted. 


940 


§105-228.22 


ART. 8E. EXCISE TAX ON CONVEYANCES 


§105-228.29 


ARTICLE 8D. 


Taxation of Savings and Loan Associations. 


$§§ 105-228.22 through 105-228.24: Repealed by Session Laws 1998- 
98, s. 1(a), effective August 14, 1998. 


Cross References. — For provisions as to 
savings and loan associations, see Chapter 54B. 

Editor’s Note. — Session Laws 1998-98, s. 
66, deleted “Schedule I-D” from the article 
heading. 

Session Laws 1998-98, s. 1(i) provides: “This 


section repeals any law that would otherwise 
exempt savings and loan associations, as de- 
fined in G.S. 54B-4, from the franchise tax 
imposed in Article 3 of Chapter 105 of the 
General Statutes.” 


§ 105-228.24A: Recodified as § 105-130.43 by Session Laws 1998-98, s. 
1(d), effective for taxable years beginning on or after January 


I ALS sysy, 


§§ 105-228.25 through 105-228.27: Repealed by Session Laws 1983, 


c, 26, 8. I. 


ARTICLE 8E. 


Excise Stamp Tax on Conveyances. 


§ 105-228.28. Scope. 


This Article applies to every person conveying an interest in real estate 
located in North Carolina other than a governmental unit or an instrumen- 
tality of a governmental unit. (1967, c. 986, s. 1; 1999-28, s. 1.) 


Local Modification. — Pasquotank, 
Perquimans, and Washington: 1989, c. Sea tch de 
Editor’s Note. — Session Laws 1999-28, s. 
2, provides that prosecutions for offenses com- 
mitted before the effective date of this act are 
not abated or affected by this act, and the 


statutes that would be applicable but for this 
act remain applicable to those prosecutions. 

Legal Periodicals. — For article, “Transfer- 
ring North Carolina Real Estate, Part I: How 
the Present System Functions,” see 49 NEGaL. 
Reversi l97 1). 


CASE NOTES 


Cited in Patterson v. Wachovia Bank & Trust 
Co., 68 N.C. App. 609, 315 S.E.2d 781 (1984). 


OPINIONS OF ATTORNEY GENERAL 


Excise Stamp Tax Not Applicable in 
Foreclosure Sale When Purchaser Is Fed- 
eral Government Instrumentality. — See 


§ 105-228.29. Exemptions. 


opinion of Attorney General to Mr. Austin C. 
Williams, 41 N.C.A.G. 714 (1972). 


This Article does not apply to any of the following transfers of an interest in 


real property: 
(1) By operation of law. 
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(2) 
(3) 
(4) 
(5) 
(6) 


(7) 


By lease for a term of years. 


By intestacy. 
By gift. 


transferee to the transferor. 
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By or pursuant to the provisions of a will. 


If no consideration in property or money is due or paid by the 


By merger, conversion, or consolidation. 


(8) By an instrument securing indebtedness. (1967, c. 986, s. 1; 1999-28, 


s. 1; 1999-369, s. 5.10(a)-(c).) 


Editor’s Note. — Session Laws 1999-28, s. 
2, provides that prosecutions for offenses com- 
mitted before the effective date of this act are 


not abated or affected by this act, and the 
statutes that would be applicable but for this 
act remain applicable to those prosecutions. 


OPINIONS OF ATTORNEY GENERAL 


“Consideration” Includes Exchange of 
Real Property. — See opinion of Attorney 
General to Mr. W.G. Massey, 41 N.C.A.G. 480 
CIOL) 

Secretary’s Deed Not by Operation of 
Law. — See opinion of Attorney General to 
Patsy Thomas, Caldwell County Register of 
Deeds, 41 N.C.A.G. 204 (1971). 

Husband-Wife Conveyances upon Sepa- 
ration Subject to Excise Stamp Tax. — See 
opinion of Attorney General to Mr. Mark Stu- 
art, Guilford County Register of Deeds, 41 
N:C.A.G. 237 (1971). 

Sale of real property by the trustee of a 
deed of trust to the creditor of the deed of 
trust for the amount owed by the debtor is a 
sale for consideration and is subject to tax. See 
opinion of Attorney General to Mrs. Julia E. 


Manning, 41 N.C.A.G. 837 (1972). 

Excise Stamp Tax Not Applicable in 
Foreclosure Sale When Seller Is Federal 
Government Instrumentality. — See opin- 
ion of Attorney General to Mr. Austin C. Will- 
iams, 41 N.C.A.G. 714 (1972). 

Conveyance by an individual to his 
wholly-owned corporation for “business 
convenience” and “without consideration” is not 
subject to the excise stamp tax on conveyances. 
See opinion of Attorney General to Mrs. Lois C. 
LeRay, 43 N.C.A.G. 79 (1973). 

Conveyance of interest in lease for term 
of years is not subject to real estate excise 
stamp tax on conveyances. See opinion of Attor- 
ney General to Mr. Lucius M. Cheshire, County 
Attorney, Orange County, 43 N.C.A.G. 364 
(1974). 


§ 105-228.30. Imposition of excise tax; distribution of pro- 
ceeds. 


(a) An excise tax is levied on each instrument by which any interest in real 
property is conveyed to another person. The tax rate is one dollar ($1.00) on 
each five hundred dollars ($500.00) or fractional part thereof of the consider- 
ation or value of the interest conveyed. The transferor must pay the tax to the 
register of deeds of the county in which the real estate is located before 
recording the instrument of conveyance. If the instrument transfers a parcel of 
real estate lying in two or more counties, however, the tax must be paid to the 
register of deeds of the county in which the greater part of the real estate with 
respect to value lies. 

The excise tax on instruments imposed by this Article applies to timber 
deeds and contracts for the sale of standing timber to the same extent as if 
these deeds and contracts conveyed an interest in real property. 

(b) The register of deeds of each county must remit the proceeds of the tax 
levied by this section to the county finance officer. The finance officer of each 
county must credit one-half of the proceeds to the county’s general fund and 
remit the remaining one-half of the proceeds, less the county’s allowance for 
administrative expenses, to the Department of Revenue on a monthly basis. A 
county may retain two percent (2%) of the amount of tax proceeds allocated for 
remittance to the Department of Revenue as compensation for the county’s cost 
in collecting and remitting the State’s share of the tax. Of the funds remitted 
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to it pursuant to this section, the Department of Revenue must credit 
seventy-five percent (75%) to the Parks and Recreation Trust Fund established 
under G.S. 113-44.15 and twenty-five percent (25%) to the Natural Heritage 
Trust Fund established under G.S. 113-77.7. (1967, c. 986, s. 1; 1991, c. 689, s. 
338; 1991 (Reg. Sess., 1992), c. 1019, s. 1; 1993 (Reg Sess!, 1994), 'c: 772, s. 2; 


1995, c. 456, s. 3; 1999-28, s. 1; 2000-16, s. 1; 2001-427, s. 14(a).) 


Editor’s Note. — Session Laws 1999-28, s. 
2, provides that prosecutions for offenses com- 
mitted before the effective date of this act are 
not abated or affected by this act, and the 
statutes that would be applicable but for this 
act remain applicable to those prosecutions. 


Effect of Amendments. — Session Laws 
2001-427, s. 14.(a), effective July 1, 2003, and 
applicable to amounts collected on or after that 
date, substituted “monthly” for “quarterly” in 
the second sentence of subsection (b). 


OPINIONS OF ATTORNEY GENERAL 


Lessee’s Conveyance of Leasehold Im- 
provements to Purchaser. — An instrument 
conveying ownership of leasehold improve- 
ments, owned by a lessee, from the lessee to a 


purchaser is not subject to the excise stamp tax 
on conveyances. See opinion of Attorney Gen- 
eral to Mr. Thomas Russell Odom, Durham 
County Attorney, 55 N.C.A.G. 109 (1986). 


CASE NOTES 


Standing to Sue. — Timber companies that 
paid excise tax on timber in behalf of landown- 
ers who sold timber were not taxpayers under 
G.S. 105-228.30, and the trial court properly 
dismissed the companies’ lawsuit against the 
State of North Carolina seeking reimburse- 


§ 105-228.31: Repealed by Session 


2000. 


Editor’s Note. — Session Laws 1999-28, s. 
2, provides that prosecutions for offenses com- 
mitted before the effective date of this act are 


ment of the tax because the companies did not 
have standing to sue. Am. Woodland Indus. v. 
Tolson, 155 N.C. App. 624, 574 S.B.2d 55, 2002 
N.C. App. LEXIS 1584 (2002), cert. denied, 357 
N.C. 61, 579 S.E.2d 283 (2003), cert. dismissed, 
357 N.C. 61, 579 S.E.2d 282 (2003). 


Laws 1999-28, s. 1, effective July 1, 


not abated or affected by this act, and the 
statutes that would be applicable but for this 
act remain applicable to those prosecutions. 


§ 105-228.32. Instrument must be marked to reflect tax 


paid. 


A person who presents an instrument for registration must report to the 
Register of Deeds the amount of tax due. Before the instrument may be 


recorded, the Register of Deeds 


mus 


t collect the tax due and mark the 


‘nstrument to indicate that the tax has been paid and the amount of the tax 


paid. (1967, c. 986, s. 1; 1969, c. 599, s. 


Editor’s Note. — Session Laws 1999-28, s. 
2, provides that prosecutions for offenses com- 
mitted before the effective date of this act are 


1; 1973, c. 476, s. 193; 1999-28, s. 1.) 


not abated or affected by this act, and the 
statutes that would be applicable but for this 
act remain applicable to those prosecutions. 


OPINIONS OF ATTORNEY GENERAL 


Since 1969 Amendment, Register of 


Deeds May Not Refuse Tender of Deed for 
Recording If Stamp Tax Not Paid. — See 


opinion of Attorney General to Mrs. Lois C. 
LeRay, Register of Deeds, New Hanover 
County, 40 N.C.A.G. 876 (1970). 
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§ 105-228.33. Taxes recoverable by action. 


A county may recover unpaid taxes under this Article in an action in the 
name of the county brought in the superior court of the county. The action may 
be filed if the taxes remain unpaid more than 30 days after the register of deeds 
has demanded payment. In such actions, costs of court shall include a fee to the 
county of twenty-five dollars ($25.00) for expense of collection. (1967, c. 986, s. 


190-7 as a) 


Editor’s Note. — Session Laws 1999-28, s. 
2, provides that prosecutions for offenses com- 
mitted before the effective date of this act are 


§ 105-228.34: Repealed by Session 


2000. 


Editor’s Note. — Session Laws 1999-28, s. 
2, provides that prosecutions for offenses com- 
mitted before the effective date of this act are 


not abated or affected by this act, and the 
statutes that would be applicable but for this 
act remain applicable to those prosecutions. 


Laws 1999-28, s. 1, effective July 1, 


not abated or affected by this act, and the 
statutes that would be applicable but for this 
act remain applicable to those prosecutions. 


§ 105-228.35. Administrative provisions. 


Except as otherwise provided in this Article, the provisions of Article 9 of this 
Chapter apply to this Article. (1967, c. 986, s. 1; 1999-28, s. 1; 2000-170, s. 1.) 


Editor’s Note. — Session Laws 1999-28, s. 
2, provides that prosecutions for offenses com- 
mitted before the effective date of this act are 


§ 105-228.36: Repealed by Session 


2000. 


Editor’s Note. — Session Laws 1999-28, s. 
2, provides that prosecutions for offenses com- 


not abated or affected by this act, and the 
statutes that would be applicable but for this 
act remain applicable to those prosecutions. 


Laws 1999-28, s. 1, effective July 1, 


not abated or affected by this act, and the 
statutes that would be applicable but for this 


mitted before the effective date of this act are act remain applicable to those prosecutions. 


§ 105-228.37. Refund of overpayment of tax. 


(a) Refund Request. — A taxpayer who pays more tax than is due under this 
Article may request a refund of the overpayment by filing a written request for 
a refund with the board of county commissioners of the county where the tax 
was paid. The request must be filed within six months after the date the tax 
was paid and must explain why the taxpayer believes a refund is due. 

(b) Hearing by County. — A board of county commissioners must review a 
request for refund and must follow the time limitations set in G.S. 105-266.1 
for holding a hearing and making a decision. If the board decides that a refund 
is due, it must refund the county’s portion of the overpayment, together with 
any applicable interest, to the taxpayer. If the board finds that no refund is 
due, the written decision of the board must inform the taxpayer that the 
taxpayer may ask the Secretary to review the decision. The board must send 
the Secretary a copy of a decision on a request for refund. 

(c) Review by Secretary. — A taxpayer whose request for a refund is denied 
by a board of county commissioners may obtain a review of the board’s decision 
by the Secretary. The request must be made in writing and must be filed within 
30 days after the taxpayer receives the board’s decision denying the refund. 
The Secretary must send the board of county commissioners a copy of the 
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Secretary’s decision made on the request. If the Secretary determines that a 
refund is due, the board of county commissioners must refund the county’s 
portion of the overpayment, together with any applicable interest, to the 
taxpayer. A decision of the Secretary is binding on a board of county commis- 
sioners. 

(d) Judicial Review. — A taxpayer who disagrees with a decision of the 
Secretary may bring an action against the county and the State to recover the 
disputed overpayment. The action may be brought in the Superior Court of 
Wake County or in the superior court of the county where the tax was paid. 

(e) Recording Correct Deed. — Before a tax is refunded, the taxpayer must 
record a new instrument reflecting the correct amount of tax due. If no tax 1s 
due because an instrument was recorded in the wrong county, then the 
taxpayer must record a document stating that no tax was owed because the 
instrument being corrected was recorded in the wrong county. The taxpayer 
must include in the document the names of the grantors and grantees and the 
deed book and page number of the instrument being corrected. 

When a taxpayer records a corrected instrument, the taxpayer must inform 
the register of deeds that the instrument being recorded is a correcting 
instrument. The taxpayer must give the register of deeds a copy of the decision 
granting the refund that shows the correct amount of tax due. The correcting 
snstrument must include the deed book and page number of the instrument 
being corrected. The register of deeds must notify the county finance officer and 
the Secretary when the correcting instrument has been recorded. 

(f) Interest. — An overpayment of tax bears interest at the rate established 
in G.S. 105-241.1(i) from the date that interest begins to accrue. Interest 


begins to accrue on an overpayment 30 days after the request for a refund is 
filed by the taxpayer with the board of county commissioners. (2000-170, s. 2.) 


Editor’s Note. — Session Laws 2000-170, s. 
4, made this section effective August 2, 2000, 
and applicable retroactively to taxes paid on or 
after January 1, 2000. 

Session Laws 2000-170, s. 3, provides that, 
notwithstanding G.S. 105-228.37, as enacted by 
the act, a refund request filed by a taxpayer 


who paid the tax imposed by Chapter 105, 
Article 8E, on or after January 1, 2000, and 
whose time limit for requesting a refund ex- 
pires on or before August 1, 2000, is considered 
timely if the request is filed with the board of 
county commissioners by October 1, 2000. 


§§ 105-228.38 through 105-228.89: Reserved for future codification 


purposes. 


ARTICLE 9. 


General Administration; Penalties and Remedies. 


§ 105-228.90. Scope and definitions. 
(a) Scope. — This Article applies to Subchapters I, V, and VIII of this 


Chapter, to the annual report filing r 
primary forest product assessment levie 


equirements of G.S. 55-16-22, to the 


d under Article 12 of Chapter 113A of 


the General Statutes, and to inspection taxes levied under Article 3 of Chapter 


119 of the General Statutes. 


(b) Definitions. — The following definitions apply in this Article: 
(1) Charter school. — A nonprofit corporation that has a charter under 
G.S. 115C-238.29D to operate a charter school. 
(1a) City. — A city as defined by G.5S. 160A-1(2). The term also includes an 
urban service district defined by the governing board of a consolidated 
city-county, as defined by G.S. 160B-2(1). 
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G.S. 105-228.90(b)(1b) is set out twice. 


(lb) (Effective August 13, 2005) Code. — The Internal Revenue Code as 
enacted as of January 1, 2005, including any provisions enacted as of 
that date which become effective either before or after that date, but 
not including the amendments made to section 164 of the Code by 
section 501 of P.L. 108-537. 

(1b) (Effective for taxable years beginning on or after January 1, 
2005) Code. — The Internal Revenue Code as enacted as of January 
1, 2005, including any provisions enacted as of that date which 
become effective either before or after that date. 

(1c) County. — Any one of the counties listed in G.S. 153A-10. The term 
also includes a consolidated city-county as defined by G.S. 160B-2(1). 

(2) Department. — The Department of Revenue. 

(3) Electronic Funds Transfer. — A transfer of funds initiated by using an 
electronic terminal, a telephone, a computer, or magnetic tape to 
instruct or authorize a financial institution or its agent to credit or 
debit an account. 

(4) Income tax return preparer. — Any person who prepares for compen- 
sation, or who employs one or more persons to prepare for compensa- 
tion, any return of tax imposed by Article 4 of this Chapter or any 
claim for refund of tax imposed by Article 4 of this Chapter. For 
purposes of this definition, the completion of a substantial portion of 
a return or claim for refund is treated as the preparation of the return 
or claim for refund. The term does not include a person merely 
because the person (i) furnishes typing, reproducing, or other mechan- 
ical assistance, (i) prepares a return or claim for refund of the 
employer, or an officer or employee of the employer, by whom the 
person is regularly and continuously employed, (iii) prepares as a 
fiduciary a return or claim for refund for any person, or (iv) represents 
a taxpayer in a hearing regarding a proposed assessment. 

(4d) Pass-through entity. — An entity or business, including a limited 
partnership, a general partnership, a joint venture, a Subchapter S 
Corporation, or a limited liability company, all of which is treated as 
owned by individuals or other entities under the federal tax laws, in 
which the owners report their share of the income, losses, and credits 
from the entity or business on their income tax returns filed with this 
State. For the purpose of this section, an owner of a pass-through 
entity is an individual or entity who is treated as an owner under the 
federal tax laws. 

(5) Person. — An individual, a fiduciary, a firm, an association, a part- 
nership, a limited liability company, a corporation, a unit of govern- 
ment, or another group acting as a unit. The term includes an officer 
or employee of a corporation, a member, a manager, or an employee of 
a limited lability company, and a member or employee of a partner- 
ship who, as officer, employee, member, or manager, is under a duty to 
perform an act in meeting the requirements of Subchapter I, V, or VIII 
of this Chapter, of G.S. 55-16-22, of Article 12 of Chapter 113A of the 
General Statutes, or of Article 3 of Chapter 119 of the General 
Statutes. 

(6) Secretary. — The Secretary of Revenue. 

(7) Tax. — A tax levied under Subchapter I, V, or VIII of this Chapter, the 
primary forest product assessment levied under Article 12 of Chapter 
113A of the General Statutes, or an inspection tax levied under Article 
3 of Chapter 119 of the General Statutes. Unless the context clearly 
requires otherwise, the terms “tax” and “additional tax” include 
penalties and interest as well as the principal amount. 
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G.S. 105-228.90(b)(1b) is set out twice. 


(8) Taxpayer. — A person subject to the tax or reporting requirements of 
Subchapter I, V, or VIII of this Chapter, of Article 12 of Chapter 113A 
of the General Statutes, or of Article 3 of Chapter 119 of the General 
Statutes. (1991 (Reg. Sess., 1992), c. 930, s. 13; 1993, c. 12, s. 1; c. 354, 
5. 18: c. 450, s. 1; 1993 (Reg. Sess., 1994), c. 662, s. 1; c. 745, s. 13; 1995, 
c, 17, s. 9; c. 461, s. 14; 1995 (Reg. Sess., 1996), c. 664, 5. 1; 1997-50, 
Br? 1997-475, 6 6.9) 1998-171 is. 1 1900-410, ss. 1 2000772) Ss, 1 
9000-126, s. 1; 2000-140, s. 69; 2001-414, s. 23; 2001-427, s. 4(a); 
2002-106, s. 1; 2002-126, s. 30C.1(a); 2003-25, s. 1; 2003-284, s. 37A.1; 
2003-416, s. 4(d); 2004-110, s. 1.1; 2005-276, ss. 35.1(a), (d).) 


G.S. 105-228.90(b)(1b) is set out twice. — 
The first version of subdivision (b)(1b) set out 
above is effective for taxable years beginning on 
or after August 13, 2005. The second version of 
subdivision (b)(1b) set out above is effective for 
taxable years beginning on or after January 1, 
2005. 

Editor’s Note. — (See 2003 amendment 
note) Notwithstanding Section 1 of this bill 
[S.L. 2003-25, § 1], any amendments to the 
Internal Revenue Code enacted in 2002 that 
increase North Carolina taxable income for the 
2002 taxable year become effective for taxable 
years beginning on or after January 1, 2003. 

For prior similar provisions, see S.L. 2002- 
126, s. 30C.1(b), 2001-427, s. 4(c), 2000-126, s. 
7, 1998-171,,s, 5, and 1997-55, s. 2. 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Session Laws 2004-110, s. 1.2, provides: “Not- 
withstanding Section 1.1 of this part, any 
amendments to the Internal Revenue Code 
enacted after June 1, 2003, that increase North 
Carolina taxable income for the 2003 taxable 
year become effective for taxable years begin- 
ning on or after January 1, 2004.” 

Session Laws 2004-110, s. 8.1, provides: “This 


act does not affect the rights or liabilities of the 
State, a taxpayer, or another person arising 
under a statute amended or repealed by this act 
before the effective date of its amendment or 
repeal; nor does this act affect the right to any 
refund or credit of a tax that accrued under the 
amended or repealed statute before the effec- 
tive date of its amendment or repeal.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 35.1(c), provides: 
“Notwithstanding subsection (a) of this section, 
any amendments to the Internal Revenue Code 
enacted after May 1, 2004, that increase North 
Carolina taxable income for the 2004 taxable 
year become effective for taxable years begin- 
ning on or after January 1, 2005.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2002-106, s. 1, effective December 1, 2002, and 
applicable to actions that are committed on or 
after that date, added subdivision (b)(4), which 
had formerly been reserved. 

Session Laws 2003-25, s. 1, effective April 24, 
2003, substituted “January 1, 2003” for “May 1, 
2002” in subdivision (b)(1b). 

Session Laws 2003-284. s. 37A.1, effective 
June 30, 2003, substituted “June 1, 2003” for 
“January 1, 2003” in subdivision (b)(1b). 

Session Laws 2003-416, s. 4.(d), effective Au- 
gust 14, 2003, inserted subdivision (b)(4d). 

Session Laws 2004-110, s. 1, effective July 17, 
2004, substituted “May 1, 2004” for “June 1, 
2003” in subdivision (b)(1b). 

Session Laws 2005-276, s. 35.1(a), effective 
August 13, 2005, in subdivision (b)(1b), substi- 
tuted “January 1, 2005” for “May 1, 2004,” and 
added “but not including the amendments 
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made to section 164 of the Code by section 501 
Of Pi 108-537." 

Session Laws 2005-276, s. 35.1(d), effective 
for taxable years beginning on or after January 


CH. 105. TAXATION 
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1, 2005, in subdivision (b)(1b), deleted “but not 
including the amendments made to section 164 
of the Code by section 501 of P.L. 108-537,” as 
added by s. 35.1(a). 


CASE NOTES 


Applied in N.C. Sch. Bds. Ass’n v. Moore, 
160 N.C. App. 253, 585 S.E.2d 418 (2003). 


§ 105-229: Repealed by Session Laws 1995 (Regular Session, 1996), c. 646, 
Seo! 


§ 105-230. Charter suspended for failure to report. 


(a) If a corporation or a limited liability company fails to file any report or 
return or to pay any tax or fee required by this Subchapter for 90 days after it 
is due, the Secretary shall inform the Secretary of State of this failure. The 
Secretary of State shall suspend the articles of incorporation, articles of 
organization, or certificate of authority, as appropriate, of the corporation or 
limited liability company. The Secretary of State shall immediately notify by 
mail every domestic or foreign corporation or limited liability company so 
suspended of its suspension. The powers, privileges, and franchises conferred 
upon the corporation or limited liability company by the articles of incorpora- 
tion, the articles of organization, or the certificate of authority terminate upon 
suspension. 

(b) Any act performed or attempted to be performed during the period of 
suspension is invalid and of no effect, unless the Secretary of State reinstates 
the corporation or limited liability company pursuant to G.S. 105-232. (1939, c. 
158, ss. 901,902; 1957, c.498; 1967, c, 823;,.s) 31; 1969\ic 965,852.10 fom eee 
s. 193; 1987, c.'644, s. 1; 1989 (Reg. Sess., 1990), c. 1024, s. 19(a); 1993,,¢.354, 


ss. 19, 20; 1998-212, s. 29A.14(1); 2001-387, s. 152.) 


Editor’s Note. — Session Laws 2001-387, s. 
154(b), provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 


act does not create an alternate means for an 
entity governed by Article 65 of Chapter 58 of 
the General Statutes to convert to a different 
business form. 


CASE NOTES 


Constitutionality. — The court declined to 
address the plaintiff’s allegation that this sec- 
tion argue is unconstitutional because it does 
not require the corporation, whose certificate of 
authority has been suspended, be notified of the 
suspension prior to the suspension taking effect 
because this argument was not asserted at 
trial. Ben Johnson Homes, Inc. v. Watkins, 142 
N.C. App. 162, 541 S.E.2d 769, 2001 N.C. App. 
LEXIS 32) (2001), aff'd; 354 N.C) (563, 555 
S.E.2d 608 (2001). 

Reinstatement of Charter. — When a cor- 
poration’s charter is suspended pursuant to 
this section, the same may be reinstated within 
five years upon payment of fees and taxes due 
the Revenue Department. Raleigh Swimming 
Pool Co. v. Wake Forest Country Club, 11 N.C. 
App; 715) 182. S.B.2d 273 (1971). 


Liquidation of Corporation If Charter 
Not Reinstated. — If a suspended charter is 
not reinstated within five years, then liquida- 
tion of corporate assets is as provided in G.S. 
105-232 rather than in G.S. 55-114 et seq. (see 
now G.S. 55-14-05 et seq.). Raleigh Swimming 
Pool Co. v. Wake Forest Country Club, 11 N.C. 
App: 715; 182S.E.2d:273)\1971): 

This section was not intended to deprive 
a corporation of its properties nor to penal- 
ize innocent parties. Page v. Miller, 252 N.C. 238, 
113 $.E.2d 52 (1960); Parker v. Life Homes, 
Inc., 22 N.C. App. 297, 206 S.E.2d 344 (1974). 

Effect of Suspension of Charter on Cor- 
poration’s Capacity to Sue. — Allegations in 
the complaint to the effect that plaintiff corpo- 
ration’s charter was temporarily suspended un- 
der this section less than a year prior to the 
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institution of the action do not disclose that the 
corporation did not have legal capacity to insti- 
tute the action. Mica Indus., Inc. v. Penland, 
249 N.C. 602, 107 S.E.2d 120 (1959). 

A corporation whose articles of incorporation 
were suspended under this section for failure to 
pay taxes had standing under G.S. 55-114 (see 
now G.S. 55-14-05 et seq.) to maintain an action 
to recover the amount due on a contract. Ra- 
leigh Swimming Pool Co. v. Wake Forest Coun- 
try Club, 11 N.C. App. 715, 182 S.E.2d 273 
(1971): 

A corporation whose charter has been sus- 
pended is not required to remain completely 
dormant for five years. Such a corporation may 
bring an action in court or defend an action 
brought against it. Parker v. Life Homes, Inc., 
22 N.C. App. 297, 206 S.E.2d 344 (1974). 

A corporation could not bring suit to enforce 
contract entered into during a period of revenue 
suspension. South Mecklenburg Painting Con- 
tractors v. Cunnane Group, Inc., 134 N.C. App. 
807607 'S.E:2d 167 (1999). 

Effect of Suspension of Certificate of 
Authority on Corporation’s Capacity to 
Sue. — Construction company which entered 
into a contract with defendant-homeowner and 
performed that contract at a time when its 
certificate of authority was in a state of suspen- 
sion could not assert or enforce its rights under 
the contract, including claims based in equity 
(i.e., claims based on quantum meruit). Ben 
Johnson Homes, Inc. v. Watkins, 142 N.C. App. 
162, 541 S.E.2d 769, 2001 N.C. App. LEXIS 32 
(2001), aff'd, 354 N.C. 563, 555 S.E.2d 608 
(2001). 

And on Ability to Take Property Under 
Will. — A corporation whose charter has been 
suspended may take property under a will. 
Parker v. Life Homes, Inc., 22 N.C. App. 297, 
206 S.E.2d 344 (1974). 

And on Power to Assign Bid Made at 
Foreclosure Sale. — When the rights of third 
parties are involved, a corporation whose char- 
ter has been suspended has the power to assign 
a bid made at a foreclosure sale, regardless of 
whether the exercise of that power subjects the 
corporation to a penalty under G.S. 105-231. 
Parker v. Life Homes, Inc., 22 N.C. App. 297, 
206 S.E.2d 344 (1974). 

And on Power to Purchase Property at 
Foreclosure Sale. — A corporation whose 
charter has been suspended has the power to 
purchase property at a foreclosure sale and to 
convey it validly to an innocent third party. 
Parker v. Life Homes, Inc., 22 N.C. App. 297, 
206 S.E.2d 344 (1974). 

Duty of Officers to Corporation. — While 
corporate officers in North Carolina are not 
trustees, their fiduciary duty to the corporation 
is a high one; this includes a duty not to 
continue to incur ordinary business obligations 
on behalf of the corporation when they have 
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knowledge that the corporation’s charter has 
been suspended. Pierce Concrete, Inc. v. Can- 
non Realty & Constr. Co., 77 N.C. App. 411, 335 
S.E.2d 30 (1985). 

Where plaintiff corporation had no legal 
existence on date of conveyance of certain 
real property, the deed could not operate to 
convey title to plaintiff corporation. Piedmont 
& W. Inv. Corp. v. Carnes-Miller Gear Co., 96 
IN:@) App. 105, 384*Sai2d 687° (989); cert. 
denied, 326 N.C, 497 389 S.l.2d 93 (1990), 
decided prior to 1987 amendment. 

Effect of Suspension of Charter on Cor- 
poration’s Capacity to Sue. — A corporation 
whose charter has been suspended is not re- 
quired to remain completely dormant for five 
years. Such a corporation may bring an action 
in court or defend an action brought against it. 
Parker v. Life Homes, Inc., 22 N.C. App. 297, 
206 S.E.2d 344 (1974). 

And on Ability to Take Property Under 
Will. — A corporation whose charter has been 
suspended may take property under a will. 
Parker v. Life Homes, Inc., 22 N.C. App. 297, 
206 S.E.2d 344 (1974). 

And on Power to Assign Bid Made at 
Foreclosure Sale. — When the rights of third 
parties are involved, a corporation whose char- 
ter has been suspended has the power to assign 
a bid made at a foreclosure sale, regardless of 
whether the exercise of that power subjects the 
corporation to a penalty under this section. 
Parker v. Life Homes, Inc., 22 N.C. App. 297, 
206 S.E.2d 344 (1974). 

And on Power to Purchase Property at 
Foreclosure Sale. — A corporation whose 
charter has been suspended has the power to 
purchase property at a foreclosure sale and to 
convey it validly to an innocent third party. 
Parker v. Life Homes, Inc., 22 N.C. App. 297, 
206 S.E.2d 344 (1974). 

Duty of Officers to Corporation. — While 
corporate officers in North Carolina are not 
trustees, their fiduciary duty to the corporation 
is a high one; this includes a duty not to 
continue to incur ordinary business obligations 
on behalf of the corporation when they have 
knowledge that the corporation’s charter has 
been suspended. Pierce Concrete, Inc. v. Can- 
non Realty & Constr. Co., 77 N.C. App. 411, 335 
S.E.2d 30 (1985). 

Use of Corporate Name as Shield. — The 
law will not permit a corporate officer to create 
obligations in the name of the corporation, 
knowing the acts are without authority and 
invalid, and then be permitted to use the cor- 
porate name as a shield against creditors. 
Pierce Concrete, Inc. v. Cannon Realty & 
Constr. Co., 77 N.C. App. 411, 335 S.E.2d 30 
(1985). 

Cited in Guilford Bldrs. Supply Co. v. Rey- 
nolds, 249 N.C. 612, 107 S.E.2d 80 (1959); 
Raleigh Swimming Pool Co. v. Wake Forest 
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Country Club, 11 N.C. App. 715, 182 S.E.2d 273 Charles A. Torrence Co. v. Clary, 121 N.C. App. 
(1971); Philbin Invs., Inc. v. Orb. Enters., Ltd., 211, 464 S.E.2d 502 (1995). 
35° NJG..<App. ) 622, 242: °Salli2d 2176 (1978); 


§ 105-231: Recodified as the second paragraph of § 105-230 by Session 
Laws 1998-212, s. 29A.14(k). 


§ 105-232. Rights restored; receivership and liquidation. 


(a) Any corporation or limited liability company whose articles of incorpo- 
ration, articles of organization, or certificate of authority to do business in this 
State has been suspended by the Secretary of State under G.S. 105-230, that 
complies with all the requirements of this Subchapter and pays all State taxes, 
fees, or penalties due from it (which total amount due may be computed, for 
years prior and subsequent to the suspension, in the same manner as if the 
suspension had not taken place), and pays to the Secretary of Revenue a fee of 
twenty-five dollars ($25.00) to cover the cost of reinstatement, is entitled to 
exercise again its rights, privileges, and franchises in this State. The Secretary 
of Revenue shall notify the Secretary of State of this compliance and the 
Secretary of State shall reinstate the corporation or limited liability company 
by appropriate entry upon the records of the office of the Secretary of State. 
Upon entry of reinstatement, it relates back to and takes effect as of the date 
of the suspension by the Secretary of State and the corporation or limited 
liability company resumes carrying on its business as if the suspension had 
never occurred, subject to the rights of any person who reasonably relied, to 
that person’s prejudice, upon the suspension. The Secretary of State shall 
immediately notify by mail the corporation or limited liability company of the 
reinstatement. 

(b) When the articles of incorporation, articles of organization, or certificate 
of authority to do business in this State has been suspended by the Secretary 
of State under G.S. 105-230, and the corporation or limited liability company 
has ceased to operate as a going concern, if there remains property held in the 
name of the corporation or limited liability company or undisposed of at the 
time of the suspension, or there remain future interests that may accrue to the 
corporation, the limited liability company, or its successors, members, or 
stockholders, any interested party may apply to the superior court for the 
appointment of a receiver. Application for the receiver may be made in a civil 
action to which all stockholders, members, or their representatives or next of 
kin shall be made parties. Stockholders or members whose whereabouts are 
unknown, unknown stockholders or members, unknown heirs and next of kin 
of deceased stockholders, members, creditors, dealers, and other interested 
persons may be served by publication. A guardian ad litem may be appointed 
for any stockholders, members, or their representatives who are infants or 
incompetent. The receiver shall enter into a bond if the court requires one and 
shall give notice to creditors by publication or otherwise as the court may 
prescribe. Any creditor who fails to file a claim with the receiver within the 
time set shall be barred of the right to participate in the distribution of the 
assets. The receiver may (i) sell the property interests of the corporation or 
limited liability company upon such terms and in such manner as the court 
may order, (ii) apply the proceeds to the payment of any debts of the 
corporation or limited liability company, and (111) distribute the remainder 
among the stockholders, the members, or their representatives in proportion to 
their interests in the property interests. Shares due to any stockholder or 
member who is unknown or whose whereabouts are unknown shall be paid 
into the office of the clerk of the superior court, to be disbursed according to 
law. In the event the records of the corporation or limited liability company are 
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lost or do not reflect the owners of the property interests, the court shall 
determine the owners from the best evidence available, and the receiver shall 
be protected in acting in accordance with the court’s finding. This proceeding 
is authorized for the sole purpose of providing a procedure for disposing of the 
assets of the corporation or limited liability company by the payment of its 
debts and by the transfer to its stockholders, its members, or their represen- 
tatives their proportionate shares of its assets. (1939, c. 158, s. 903; c. 370, Ss. 
1; 1943, c. 400, s. 9; 1947, c. 501, s. 9; 1951, c. 29; 1969, c. 541, s. 10; 1973, c. 
476, s. 193; c. 1065; 1987, c. 644, s. 2; 1989 (Reg. Sess., 1990), c. 1024, s. 19(b); 
1991, c. 645, s. 21; 1993, c. 354, s. 21; 2001-387, s. 153; 2001-487, s. 62(dd).) 


Editor’s Note. — Session Laws 2001-387, s. 
154(b), provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 
entity governed by Article 65 of Chapter 58 of 
the General Statutes to convert to a different 
business form. 

Session Laws 2001-387, s. 175(b), as 
amended by Session Laws 2001-487, s. 62(ff), 
provides: ‘The amendment to G.S. 105-232 set 


forth in Section 153 of this act is intended to be 
retroactive. Accordingly, any act performed or 
attempted to be performed during the period of 
suspension of any corporation or limited liabil- 
ity company reinstated pursuant to G.S. 105- 
232(a) prior to January 1, 2002, shall not be 
deemed to be invalid and of no effect under G:.S. 
105-230, subject to the rights of any person who 
reasonably relied, to that person’s prejudice, on 
the suspension.“ 


CASE NOTES 


Liquidation of Corporation if Sus- 
pended Charter Not Reinstated. — When a 
corporation’s charter is suspended pursuant to 
G.S. 105-230, the same may be reinstated 
within five years upon payment of fees and 
taxes due the Revenue Department; and if the 
charter is not so reinstated within five years, 
then liquidation of corporate assets is as pro- 
vided in this section rather than in G.S. 55-114 
et seq. (see now G.S. 55-14-05 et seq.). Raleigh 


Swimming Pool Co. v. Wake Forest Country 
Club) 1t.N.Co App. (15) 162 520) 27311971) 

Applied in Stegall Milling Co. v. Hettiger, 27 
N.C. App. 76, 217 S.E.2d 767 (1975). 

Cited in Mica Indus., Inc. v. Penland, 249 
NIC) 602) 9007 (S)-2d11207(1959), Guilford 
Bldrs. Supply Co. v. Reynolds, 249 N.C. 612, 
107 S.E.2d 80 (1959); Piedmont & W. Inv. Corp. 
vy. Carnes-Miller Gear Co., 96 N.C. App. 105, 
384 S.E.2d 687 (1989). 


§ 105-233. Officers, agents, and employees; failing to com- 
ply with tax law a misdemeanor. 


If any officer, agent, and/or employee of any person, firm, or corporation 


subject to the provisions 


of this Subchapter shall willfully fail, refuse, or 


neglect to make out, file, and/or deliver any reports or blanks, as required by 
such law, or to answer any question therein propounded, or to knowingly and 


willfully give a false answer to any suc 
is within his knowledge, or upon proper 


h question wherein the fact inquired of 
demand to exhibit to such Secretary of 


Revenue or any of his duly authorized representatives any book, paper, 


account, record, memorandum of such person, 


firm, or corporation in his 


possession and/or under his control, he shall be guilty of a Class 3 misde- 
meanor and only fined not less than one hundred dollars ($100.00) nor more 
than one thousand dollars ($1,000) for each offense. (1939, c. 158, s. 904; 1973, 
c. 476, s. 193; 19938, c. 539, s. 707; 1994, Ex. Sess., c. 24, s. 14(c).) 


CASE NOTES 


Cited in Clinchfield R.R. v. Lynch, 700 F.2d 
126 (4th Cir. 1983). 
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§ 105-234. Aiding and/or abetting officers, agents, or em- 
ployees in violation of this Subchapter a mis- 
demeanor. 


If any person, firm, or corporation shall aid, abet, direct, or cause or procure 
any of his or its officers, agents, or employees to violate any of the provisions 
of this Subchapter, he or it shall be guilty of a Class 3 misdemeanor, and only 
fined not less than one hundred dollars ($100.00) nor more than one thousand 
dollars ($1,000) for each offense. (1939, c. 158, s. 905; 1993, c. 539, s. 708; 1994, 
Ex. Sess., c. 24, s. 14(c).) 


§ 105-235. Every day’s failure a separate offense. 


The willful failure, refusal, or neglect to observe and comply with any order, 
direction, or mandate of the Secretary of Revenue, or to perform any duty 
enjoined by this Subchapter, by any person, firm, or corporation subject to the 
provisions of this Subchapter, or any officer, agent, or employee thereof, shall, 
for each day such failure, refusal, or neglect continues, constitute a separate 
and distinct offense. (1939, c. 158, s. 906; 1973, c. 476, s. 193.) 


§ 105-236. Penalties. 


Penalties assessed by the Secretary under this Subchapter are assessed as 
an additional tax. The clear proceeds of any civil penalties levied pursuant to 
subdivisions (3), (4), (5)a., and (6) of this section shall be remitted to the Civil 
Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2. Except as 
otherwise provided by law, and subject to the provisions of G.S. 105-237, the 
following penalties shall be applicable: 

(1) Penalty for Bad Checks. — When the bank upon which any uncertified 
check tendered to the Department of Revenue in payment of any 
obligation due to the Department returns the check because of 
insufficient funds or the nonexistence of an account of the drawer, the 
Secretary shall assess a penalty equal to ten percent (10%) of the 
check, subject to a minimum of one dollar ($1.00) and a maximum of 
one thousand dollars ($1,000). This penalty does not apply if the 
Secretary finds that, when the check was presented for payment, the 
drawer of the check had sufficient funds in an account at a financial 
institution in this State to pay the check and, by inadvertence, the 
drawer of the check failed to draw the check on the account that had 
sufficient funds. 

(la) Penalty for Bad Electronic Funds Transfer. — When an electronic 
funds transfer cannot be completed due to insufficient funds or the 
nonexistence of an account of the transferor, the Secretary shall 
assess a penalty equal to ten percent (10%) of the amount of the 
transfer, subject to a minimum of one dollar ($1.00) and a maximum 
of one thousand dollars ($1,000). This penalty may be waived by the 
Secretary in accordance with G.S. 105-237. 

(1b) Making Payment in Wrong Form. — For making a payment of tax in 
a form other than the form required by the Secretary pursuant to G.S. 
105-241(a), the Secretary shall assess a penalty equal to five percent 
(5%) of the amount of the tax, subject to a minimum of one dollar 
($1.00) and a maximum of one thousand dollars ($1,000). This penalty 
may be waived by the Secretary in accordance with G.S. 105-237. 

(2) Failure to Obtain a License. — For failure to obtain a license before 
engaging in a business, trade or profession for which a license is 
required, the Secretary shall assess a penalty equal to five percent 
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(5%) of the amount prescribed for the license per month or fraction 
thereof until paid, not to exceed twenty-five percent (25%) of the 
amount so prescribed, but in any event shall not be less than five 
dollars ($5.00). In cases in which the taxpayer fails to obtain a license 
as required under G.S. 105-449.65 or G.S. 105-449.131, the Secretary 
may assess a penalty of one thousand dollars ($1,000). 

(3) Failure to File Return. — In case of failure to file any return on the 
date it is due, determined with regard to any extension of time for 
filing, the Secretary shall assess a penalty equal to five percent (5%) 
of the amount of the tax if the failure is for not more than one month, 
with an additional five percent (5%) for each additional month, or 
fraction thereof, during which the failure continues, not exceeding 
twenty-five percent (25%) in the aggregate, or five dollars ($5.00), 
whichever is the greater. 

(4) Failure to Pay Tax When Due. — In the case of failure to pay any tax 
when due, without intent to evade the tax, the Secretary shall assess 
a penalty equal to ten percent (10%) of the tax, except that the penalty 
shall in no event be less than five dollars ($5.00). This penalty does not 
apply in any of the following circumstances: 

a. When the amount of tax shown as due on an amended return 1s 
paid when the return is filed. 

b. When a tax due but not shown on a return is assessed by the 
Secretary and is paid within 30 days after the date of the 
proposed notice of assessment of the tax. 

(5) Negligence. — 

a. Finding of negligence. — For negligent failure to comply with any 
of the provisions to which this Article applies, or rules issued 
pursuant thereto, without intent to defraud, the Secretary shall 
assess a penalty equal to ten percent (10%) of the deficiency due 
to the negligence. 

b. Large individual income tax deficiency. — In the case of individual 
income tax, if a taxpayer understates taxable income, by any 
means, by an amount equal to twenty-five percent (25%) or more 
of gross income, the Secretary shall assess a penalty equal to 
twenty-five percent (25%) of the deficiency. For purposes of this 
subdivision, “gross income” means gross income as defined in 
section 61 of the Code. 

c. Other large tax deficiency. — In the case of a tax other than 
individual income tax, if a taxpayer understates tax lability by 
twenty-five percent (25%) or more, the Secretary shall assess a 
penalty equal to twenty-five percent (25%) of the deficiency. 

d. No double penalty. — If a penalty is assessed under subdivision (6) 
of this section, no additional penalty for negligence shall be 
assessed with respect to the same deficiency. 

e. Inheritance and gift tax deficiencies. — This subdivision does not 
apply to inheritance, estate, and gift tax deficiencies that are the 
result of valuation understatements. 

(5a) Misuse of Exemption Certificate. — For misuse of an exemption 
certificate by a purchaser, the Secretary shall assess a penalty equal 
to two hundred fifty dollars ($250.00). An exemption certificate is a 
certificate issued by the Secretary that authorizes a retailer to sell 
tangible personal property to the holder of the certificate and either 
collect tax at a preferential rate or not collect tax on the sale. 
Examples of an exemption certificate include a certificate of resale, a 
direct pay certificate, and a farmer’s certificate. 

(5b) Road Tax Understatement. — If a motor carrier understates its 
liability for the road tax imposed by Article 36B of this Chapter by 
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twenty-five percent (25%) or more, the Secretary shall assess the 

motor carrier a penalty in an amount equal to two times the amount 

of the deficiency. 

(6) Fraud. — If there is a deficiency or delinquency in payment of any tax 
because of fraud with intent to evade the tax, the Secretary shall 
assess a penalty equal to fifty percent (50%) of the total deficiency. 

(7) Attempt to Evade or Defeat Tax. — Any person who willfully attempts, 
or any person who aids or abets any person to attempt in any manner 
to evade or defeat a tax or its payment, shall, in addition to other 
penalties provided by law, be guilty of a Class H felony. 

(8) Willful Failure to Collect, Withhold, or Pay Over Tax. — Any person 
required to collect, withhold, account for, and pay over any tax who 
willfully fails to collect or truthfully account for and pay over the tax 
shall, in addition to other penalties provided by law, be guilty of a 
Class 1 misdemeanor. Notwithstanding any other provision of law, no 
prosecution for a violation brought under this subdivision shall be 
barred before the expiration of six years after the date of the violation. 

(9) Willful Failure to File Return, Supply Information, or Pay Tax. — Any 
person required to pay any tax, to make a return, to keep any records, 
or to supply any information, who willfully fails to pay the tax, make 
the return, keep the records, or supply the information, at the time or 
times required by law, or rules issued pursuant thereto, shall, in 
addition to other penalties provided by law, be guilty of a Class 1 
misdemeanor. Notwithstanding any other provision of law, no prose- 
cution for a violation brought under this subdivision shall be barred 
before the expiration of six years after the date of the violation. 

(9a) Aid or Assistance. — Any person, pursuant to or in connection with 
the revenue laws, who willfully aids, assists in, procures, counsels, or 
advises the preparation, presentation, or filing of a return, affidavit, 
claim, or any other document that the person knows is fraudulent or 
false as to any material matter, whether or not the falsity or fraud is 
with the knowledge or consent of the person authorized or required to 
present or file the return, affidavit, claim, or other document, is guilty 
of a felony as follows: 

a. If the person who commits an offense under this subdivision is an 
income tax return preparer and the amount of all taxes fraudu- 
lently evaded on returns filed in one taxable year is one hundred 
thousand dollars ($100,000) or more, the person is guilty of a 
Class C felony. 

b. If the person who commits an offense under this subdivision is an 
income tax return preparer and the amount of all taxes fraudu- 
lently evaded on returns filed in one taxable year is less than one 
hundred thousand dollars ($100,000), the person is guilty of a 
Class F felony. 

c. If the person who commits an offense under this subdivision is not 
covered under sub-subdivision a. or b. of this subdivision, the 
person is guilty of a Class H felony. 

(10) Failure to File Informational Returns. — 

a. Repealed by Session Laws 1998-212, s. 29A.14(m), effective Janu- 
ary 1, 1999. 

b. The Secretary may request a person who fails to file timely 
statements of payment to another person with respect to wages, 
dividends, rents, or interest paid to that person to file the 
statements by a certain date. If the payer fails to file the 
statements by that date, the amounts claimed on the payer’s 
income tax return as deductions for salaries and wages, or rents 
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or interest shall be disallowed to the extent that the payer failed 
to comply with the Secretary’s request with respect to the 
statements. 

c. For failure to file an informational return required by Article 36C 
or 36D of this Chapter by the date the return is due, there shall 
be assessed a penalty of fifty dollars ($50.00). 


(10a) Filing a Frivolous Return. — If a taxpayer files a frivolous return 


under Part 2 of Article 4 of this Chapter, the Secretary shall assess a 
penalty in the amount of up to five hundred dollars ($500.00). A 
frivolous return is a return that meets both of the following require- 
ments: 

a. It fails to provide sufficient information to permit a determination 
that the return is correct or contains information which positively 
indicates the return is incorrect, and 

b. It evidences an intention to delay, impede or negate the revenue 
laws of this State or purports to adopt a position that is lacking in 
seriousness. 


(10b) Misrepresentation Concerning Payment. — A person who receives 


money from a taxpayer with the understanding that the money is to 
be remitted to the Secretary for application to the taxpayer’s tax 
liability and who willfully fails to remit the money to the Secretary is 
guilty of a Class F felony. 


(11) Any violation of Subchapter I, V, or VII of this Chapter or of Article 


3 of Chapter 119 of the General Statutes is considered an act 
committed in part at the office of the Secretary in Raleigh. The 
certificate of the Secretary that a tax has not been paid, a return has 
not been filed, or information has not been supplied, as required by 
law, is prima facie evidence that the tax has not been paid, the return 
has not been filed, or the information has not been supplied. 


(12) Repealed by Session Laws 1991, c. 45, s. Die (LOS ONC 1581S. 001: 


fonsec 1302.5. 7: 1959,.c, 1259.5. 3; 1963,c. PGI s G11 967, Cc. 1510), 
Peo a7 3. Cc. 410, 8. 193, Ca l23/, 8 113; TO79eculn6.s. 2, 1980.00. 1 14) 
s. 11; 1985 (Reg. Sess., 1986), c. 983; 1987 (Reg. Sess., 1988), c. 1076; 
1989, c. 557, ss. 7 to 10; 1989 (Reg. Sess., 1990), c. 1005, s..9; L991, c. 
45, s. 27; 1991 (Reg. Sess., 1992), c. 914, s. DCAM Sa Ul eLOOR.4C. 
Bo deuee: Gai4-D0 ys) 10;'c1539, ss.97 09), 710) 1292, 1293; 1994, Ex. Sess., 
c. 24, s. 14(c); 1995, c. 390, s. 36; 1995 (Reg. Sess., 1996), c. 646, s. 10; 
c. 647, s. 51; c. 696, s. 1; 1997-6, s. 8; 1997-109, s. 3; 1998-178, ss. 1, 2; 
1998-212, s. 29A.14(m); 1999-415, ss. 2, 3; 1999-438, ss. 15, 16; 


2000-119, s. 2; 2000-120, s. 7; 2000-140, s. 70; 2002-106, ss. 2, 4; 


2005-276, s. 6.37(n); 2005-435, s. 1.) 


Cross References. — As to exception under 
subdivisions (2), (3) and (4) of this section when 
time period is extended because of a presiden- 
tially declared disaster, see G.S. 105-249.2. 

Editor’s Note. — Session Laws 2002-136, s. 
6(a)-(c), provides: “(a) If a taxpayer meets the 
condition set out in subsection (c) of this section 
[Session Laws 2002-136, s. 6(c)], then, notwith- 
standing G.S. 105-163.41, no addition to tax 
may be made under that statute for a taxable 
year beginning on or after January 1, 2002, and 
before January 1, 2003, with respect to an 
underpayment of corporate income tax to the 
extent the underpayment was created or in- 
creased by Section 3 of S.L. 2001-327. This 
subsection does not apply to any underpayment 


of an installment of estimated tax that is due 
more than 15 days after the date this act 
becomes law. 

“(b) If a taxpayer meets the condition set out 
in subsection (c) of this section [Session Laws 
2002-136, s. 6(c)], then, notwithstanding G.S. 
105-236(4), the penalty under that statute for a 
taxable year beginning on or after January 15 
2001, and before January 1, 2002, is waived 
with respect to failure to pay an amount of 
corporate income tax due to the extent the 
amount of tax due was created by Section 3 of 
S.L. 2001-327. This subsection does not apply 
to any amount of corporate income tax that was 
due more than 15 days after the date this act 
becomes law. 
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“(c) In order to qualify for the benefit of this 
section [Session Laws 2002-136, s. 6], a tax- 
payer must pay within 15 days after the date 
this act becomes law all tax due by that date 
that was created or increased by Section 3 of 
S.L. 2001-327.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 6.37(w), provides: 
“The Office of State Budget and Management 
shall develop a methodology for computing the 
actual costs of collection of civil penalties by 
State departments and agencies. This method- 
ology shall apply to all State departments and 
agencies, effective July 1, 2006.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
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funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 6.37(n), effective July 1, 2005, 
added the present second sentence to the intro- 
ductory paragraph. 

Session Laws 2005-435, s. 1, effective Janu- 
ary 1, 2006, added the last sentence in subdi- 
vision (2). 

Legal Periodicals. — For brief comment on 
the 1953 amendment which rewrote the sec- 
tion, see 31 N.C.L.. Rev. 440 (1953). 

For article, “Foreign Corporations in North 
Carolina: The ‘Doing Business’ Standards of 
Qualification, Taxation, and Jurisdiction,” see 
16 Wake Forest L. Rev. 711 (1980). 

For survey of 1982 law on taxation, see 61 
N.C.L. Rev. 1217 (1983). 

For 1997 legislative survey, see 20 Campbell 
L. Rev. 481. 


CASE NOTES 


Constitutionality. — G.S. 105-236 with- 
stood defendants’ vagueness challenge and was 
held to be constitutional. State v. Sinnott, 163 
N.C. App. 268, 593 S.E.2d 439, 2004 N.C. App. 
LEXIS 370 (2004), appeal dismissed, 358 N.C. 
738, 602 S.E.2d 678 (2004), cert. denied, — U.S. 
—, 125 S. Ct. 1740, 161 L. Ed. 2d 604 (2005). 

Penalties. — The criminal and civil penal- 
ties of the Tax Code did not provide an exclu- 
sive remedy, where a retailer allegedly did not 
pay sales and use taxes collected from a pur- 
chaser, and thus, the retailer could be prose- 
cuted under the embezzlement statutes. State 
v. Kennedy, 1380 N.C. App. 399, 503 S.E.2d 133 
(1998); ,athd, “B50MN'©. Sia lists. b 2dse305 
(1999): 

Taxes Are Not Debt Within Meaning of 
Constitution. — Taxes which are imposed are 
not contractual obligations of the taxpayer to 
the State, and do not constitute a debt within 
the meaning of the Constitution. State v. 
Locklear, 21 N.C. App. 48, 203 S.E.2d 63 (1974). 

Designating Failure to Pay Tax Misde- 
meanor Is Within Police Power. — In the 
enactment of this section, the General Assem- 
bly has determined that any person required by 
the State Revenue Act to pay any tax who 
willfully fails to pay such tax shall be guilty of 
a misdemeanor. The legislature had full au- 
thority to make this decision. It is a valid 
exercise of legislative power. State v. Locklear, 
21 N.C. App. 48, 203 S.E.2d 63 (1974). 

Selective Prosecution of Tax Evaders. — 
The prosecution of individuals who publicly 
assert privileges not to pay taxes does not 
necessarily constitute selection for prosecution 
upon an impermissible basis. Such prosecu- 


tions, predicated in part upon a potential deter- 
rent effect, serve a legitimate interest in pro- 
moting more general tax compliance. State v. 
Davis, 96 N.C. App. 545, 386 S.E.2d 743 (1989). 

Penalty for Failure to File New Return. 
— The taxpayer whose net income for any year 
is corrected by the Commissioner of Internal 
Revenue or other authorized federal officer 
must file a new return reflecting his corrected 
net income within two years after receipt of the 
federal agent’s report. Failure to make such a 
new return within the time specified under G.S. 
105-159 subjects the taxpayer to all penalties 
provided by this section including, when appli- 
cable, the criminal penalty provided by subdi- 
vision (7) of this section. State v. Patton, 57 
NIC. App 7024292 S.E.2dsa7 241982). 

Failure to file an income tax return upon 
correction of income for three years by a federal 
tax audit and placing income in wife’s bank 
account committed in a willful attempt to evade 
or defeat income taxes, would constitute the 
offense defined by subdivision (7) of this sec- 
tion. State v. Patton, 57 N.C., App. 702, 292 
S.E.2d 172 (1982). 

What Must Be Shown Under Subdivision 
(7). — Where a defendant is charged with 
attempting to evade or defeat the ascertain- 
ment of a tax, and that person also fails to file 
a return, the State must only show that defen- 
dant was subject to being taxed under the law, 
and that he willfully attempted to evade or 
defeat imposition of the tax. State v. Davis, 96 
N.C. App. 545, 386 S.E.2d 743 (1989). 

What Constitutes New Offense Under 
Subdivision (7). — An attempt to evade or 
defeat taxes on April 29, 1979, by failing to file 


956 


§105-236.1 


a return for an earlier year within the time 
required by G.S. 105-159 and by placing assets 
in the account of another would constitute a 
new offense, and the statute of limitations 
applicable to subdivision (7) of this section 
would begin to run anew as of that date. State 
v. Patton, 57 N.C. App. 702, 292 S.E.2d 172 
(1982). 

Section 105-241.1 addresses only the 
civil assessment of taxes and is fully inde- 
pendent of the criminal offenses set forth in 
subdivisions (7) and (9) of this section. State v. 
Davis, 96 N.C. App. 545, 386 S.E.2d 743 (1989). 

And Its Procedural Protections Are Not 
Applicable to Individual Charged Under 
This Section. — Individual charged with vio- 
lation of subdivisions (7) and (9) of this section 
was entitled to all the due process protections of 
a person charged under a criminal statute. 
However, he was not entitled to any procedural 
protections offered under the civil assessment 
statute, G.S. 105-241.1. State v. Davis, 96 N.C. 
App. 545, 386 S.E.2d 743 (1989). 

Willfulness Shown. — Defendant’s admis- 
sion that he considered it unconstitutional to 
pay taxes, along with evidence that on at least 
four occasions during the period in question 
(1984 to 1986) he claimed on his employee 
withholding certificates personal and depen- 
dent exemptions totaling at least $16,800 to 
which he was not entitled, and that he did not 
file a state personal income tax return between 
1980 and 1986, taken together, was adequate to 
show a willfull attempt to evade a tax. State v. 
Davis, 96 N.C. App. 545, 386 S.E.2d 743 (1989). 

Defendants’ Belief No Defense to Willful- 
ness. — Belief of defendant charged with fail- 
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ure to pay state income taxes that he was not 
liable to pay income taxes on his wages because 
his wages were not “income,” but rather com- 
pensation for services rendered, was not a de- 
fense to willfulness. Essentially, the trial court 
was required to inform the jury that while a 
good-faith misunderstanding of the law may 
negate willfulness, a good-faith disagreement 
with the law does not. State v. Davis, 96 N.C. 
App. 545, 386 S.E.2d 743 (1989). 

Penalties assessed as an additional tax 
under G.S. 105-236 and other provisions of the 
North Carolina Revenue Act for failure to com- 
ply with the tax code are remedial, not puni- 
tive, and are thus not subject to N.C. Const. art. 
IX, § 7. N.C. Sch. Bds. Ass’n v. Moore, 160 N.C. 
App. 258, 585 S.E.2d 418 (2003). 

Evidence Sufficient to Support Convic- 
tion. — Evidence was sufficient to establish 
that that defendants willfully attempted to 
evade or defeat a tax or its payment in violation 
of the state tax laws; in addition, the evidence 
tended to show that one defendant failed to file 
an income tax return for four years despite the 
fact that his gross income exceeded his federal 
and state exemption allowances and necessi- 
tated that he file a return in each of those years, 
thus supporting conviction under § 105-236(9). 
State v. Sinnott, 163 N.C. App. 268, 593 S.E.2d 
439, 2004 N.C. App. LEXIS 370 (2004), appeal 
dismissed, 358 N.C. 738, 602 S.E.2d 678 (2004), 
cert. denied, — U.S. —, 125 S. Ct. 1740, 161 L. 
Ed. 2d 604 (2005). 

Applied in State v. Hundley, 272 N.C. 491, 
158 S.E.2d 582 (1968). 

Cited in State v. White, 162 N.C. App. 183, 
590 S.E.2d 448, 2004 N.C. App. LEXIS 111 
(2004). 


OPINIONS OF ATTORNEY GENERAL 


Available Only to Secretary of Revenue 
and Not Cities or Counties in Enforcing 
Payment of License Taxes. — See opinion of 


Attorney General to Mr. Henry W. Underhill, 
Jr., Charlotte City Attorney, 40 N.C.A.G. 866 
(1970). 


§ 105-236.1. Enforcement of revenue laws by revenue law 
enforcement agents. 


(a) General. — The Secretary may appoint employees of the Unauthorized 
Substances Tax Division to serve as revenue law enforcement officers having 
the responsibility and subject-matter jurisdiction to enforce the excise tax on 
unauthorized substances imposed by Article 2D of this Chapter. 


The Secretary may appoint up to 11 employees 


of the Motor Fuels Tax 


Division to serve as revenue law enforcement officers having the responsibility 
and subject-matter jurisdiction to enforce the taxes on motor fuels imposed by 
Articles 36B, 36C, and 36D of this Chapter and by Chapter 119 of the General 


Statutes. 


The Secretary may appoint employees of the Criminal Investigations Divi- 


sion to serve as revenue law enforcemen 


t officers having the responsibility and 


subject-matter jurisdiction to enforce the following tax violations and criminal 


offenses: 
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(1) The felony and misdemeanor tax violations in G.S. 105-236. 

(2) The misdemeanor tax violations in G.S. 105-449.117 and G.S. 105- 
449.120. 

(3) The following criminal offenses when they involve a tax imposed under 
Chapter 105 of the General Statutes: 

. GS. 14-91 (Embezzlement of State Property). 

. GS. 14-92 (Embezzlement of Funds). 

G.S. 14-100 (Obtaining Property By False Pretenses). 

. G.S. 14-119 (Forgery). 

. G.S. 14-120 (Uttering Forged Paper). 

G.S. 14-401.18 (Sale of Certain Packages of Cigarettes). 

(b) Authority. — A revenue law enforcement officer is a State officer with 
jurisdiction throughout the State within the officer’s subject-matter jurisdic- 
tion. A revenue law enforcement officer may serve and execute notices, orders, 
warrants, or demands issued by the Secretary or the General Court of Justice 
in connection with the enforcement of the officer’s subject-matter jurisdiction. 
A revenue law enforcement officer has the full powers of arrest as provided by 
G.S. 15A-401 while executing the notices, orders, warrants, or demands. 

(c) Qualifications. — To serve as a revenue law enforcement officer, an 
employee must be certified as a criminal justice officer under Chapter 17C of 
the General Statutes. The Secretary may administer the oath of office to 
revenue law enforcement officers appointed pursuant to this section. (1997- 
508, s. 1; 2000-119, s. 1; 2004-124, s. 23.4.) 


ho Qo op 


Editor’s Note. — Session Laws 2004-124, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as ‘The 2004-124, s. 23.4, effective July 1, 2004, in- 
Current Operations and Capital Improvements  serted the second paragraph in subsection (a). 
Appropriations Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 


CASE NOTES 


Penalties. — The criminal and civil penal- cuted under the embezzlement statutes. State 
ties of the Tax Code did not provide an exclu- __v. Kennedy, 130 N.C. App. 399, 503 S.E.2d 133 
sive remedy, where a retailer allegedly did not (1998), aff'd, 350 N.C. 87, 511 S.E.2d 305 
pay sales and use taxes collected from a pur- (1999). 
chaser, and thus, the retailer could be prose- 


§ 105-237. Waiver of penalties; installment payments. 


(a) Waiver. — The Secretary may, upon making a record of the reasons 
therefor, reduce or waive any penalties provided for in this Subchapter. 

(b) Installment Payments. — After a proposed assessment of a tax becomes 
final, the Secretary may enter into an agreement with the taxpayer for 
payment of the tax in installments if the Secretary determines that the 
agreement will facilitate collection of the tax. The agreement may include a 
waiver of penalties but may not include a waiver of liability for tax or interest 
due. The Secretary may modify or terminate the agreement if one or more of 
the following findings is made: 

(1) Information provided by the taxpayer in support of the agreement was 
inaccurate or incomplete. 

(2) Collection of tax to which the agreement applies is in jeopardy. 

(3) The taxpayer’s financial condition has changed. 

(4) The taxpayer has failed to pay an installment when due or to pay 
another tax when due. 
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(5) The taxpayer has failed to provide information requested by the 
Secretary. 

The Secretary must give a taxpayer who has entered into an installment 
agreement at least 30 days’ written notice before modifying or terminating the 
agreement on the grounds that the taxpayer’s financial condition has changed 
unless the taxpayer failed to disclose or concealed assets or income when the 
agreement was made or the taxpayer has acquired assets since the agreement 
was made that can satisfy all or part of the tax liability. A notice must specify 
the basis for the Secretary’s finding of a change in the taxpayer’s financial 
condition. (1939, c. 158, s. 908; c. 370, s. 1; 1973, c. AUGESHlOBalOIoN Ceo Aes: 
1; 1999-438, s. 17.) 


CASE NOTES 


Cited in Commissioner of Labor v. House of 
Raeford Farms, Inc., 124 N.C. App. 349, 477 
S.E.2d 230 (1996). 


§ 105-237.1. Compromise of liability. 


(a) The Secretary of Revenue, with the approval of the Attorney General, is 
authorized to compromise the amount of liability of any taxpayer for taxes due 
under Subchapter I, V, or VIII of this Chapter or under Article 3 of Chapter 119 
of the General Statutes and to accept in full settlement of the liability a lesser 
amount than that asserted to be due when in the opinion of the Secretary and 
the Attorney General the compromise settlement is in the best interest of the 
State. When made other than in the course of litigation in the courts of the 
State on an appeal from an administrative determination or in a civil action 
brought to recover from the Secretary, the basis for the compromise must also 
conform to the conditions set out in this section. The compromise settlement 
may be made only after a final administrative or judicial determination of the 
liability of the taxpayer. 

A compromise settlement may be made only if one or more of the following 
findings is made: 

(1) There is a reasonable doubt as to the amount of the liability of the 
taxpayer under the law and the facts. 

(2) The taxpayer is insolvent and the Secretary probably could not 
otherwise collect an amount equal to or in excess of the amount 
offered in compromise. 

(3) Collection of a greater amount than that offered in compromise is 
improbable, and the funds or a substantial portion of the funds offered 
in the settlement come from sources from which the Secretary could 
not otherwise collect. 

(4) A federal tax assessment arising out of the same facts has been 
compromised with the federal government on the same or a similar 
basis as that proposed to the State and the Secretary could probably 
not collect an amount equal to or in excess of that offered in 
compromise. 

For the purposes of this section a taxpayer may be considered insolvent only 
if (i) there is an established status of insolvency by either a judicial declaration 
of a status necessarily or ordinarily involving insolvency or by a legal 
proceeding in which the insolvency of the taxpayer would ordinarily be 
determined or made evident or (ii) it 1s plain and indisputable that the 
taxpayer is clearly insolvent and will remain so in the reasonable future. 
Whenever a compromise is made by the Secretary pursuant to this section and 
the unpaid amount of the tax assessed is one hundred dollars ($100.00) or 
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more, the Secretary shall place on file in the office of the Secretary a written 
opinion, signed by the Secretary and the Attorney General, setting forth the 
amount of tax or additional tax assessed, the amount actually paid in 
accordance with the terms of the compromise, and a summary of the facts and 
reasons upon which acceptance of the compromise is based. 

(b) Whenever an assessment of taxes or additional taxes is based upon an 
action of the federal government in making an assessment of taxes and the 
federal assessment is subsequently settled, compromised or adjusted, the 
Secretary may, in his discretion, settle, compromise or adjust the State’s tax 
assessment upon the same basis as the federal settlement, compromise or 
adjustment. (1957, c. 1340, s. 10; 1959, c. 1259, s. 8; 1973, ¢. 476; su. Oa-ahue 
Claws LE 99d (Ree sess. 1997) rc, 1007.6, le) 


§ 105-238. Tax a debt. 


Every tax imposed by this Subchapter, and all increases, interest, and 
penalties thereon, shall become, from the time it is due and payable, a debt 
from the person, firm, or corporation liable to pay the same to the State of 
North Carolina. (1939, c. 158, s. 909.) 


CASE NOTES 


For prior law see Gatling v. Commissioners missioners of Yancey County v. Hall, 177 N.C. 
of Carteret County, 92 N.C. 536 (1885); Worthy. 490, 99 S.E. 372 (1919). 
Wright, 122 N.C. 335, 29 S.E. 361 (1898); Com- 


§ 105-239. Action for recovery of taxes. 


Action may be brought at any time and in any court of competent jurisdiction 
in this State or other State, in the name of the State and at the instance of the 
Secretary of Revenue, to recover the amount of any taxes, penalties, and 
interest due under this Subchapter. This remedy is in addition to all other 
remedies for the collection of said taxes and shall not in any respect abridge the 
same. Any judgment shall be declared to have such preference and priority 
against the property of the defendant as is provided by law for taxes levied by 
this Subchapter, and free from any claims for homestead or personal property 
exemption of the defendant therein. (1939, c. 158, s. 910; 1973, c. 476, s. 193.) 


§ 105-239.1. Transferee liability. 


(a) Property transferred for an inadequate consideration to a donee, heir, 
legatee, devisee, distributee, stockholder of a liquidated corporation, or any 
other person at a time when the transferor is insolvent or is rendered insolvent 
by reason of the transfer shall be subject to a lien for any taxes owing by the 
transferor to the State of North Carolina at the time of the transfer whether or 
not the amount of the taxes has been ascertained or assessed at the time of the 
transfer. G.S. 105-241 applies to this tax lien. In the event the transferee has 
disposed of the property so that it cannot be subjected to the State’s tax lien, 
the transferee shall be personally liable for the difference between the fair 
market value of the property at the time of the transfer and the actual 
consideration, if any, paid to the transferor by the transferee. 

Upon a foreclosure of the State’s tax lien upon property in the hands of a 
transferee, the value of any consideration that the transferee proves has been 
given to the transferor shall be paid to the transferee out of the proceeds of the 
foreclosure sale before applying the proceeds toward the satisfaction of the 
State’s tax lien. 
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In order to proceed against the transferee or property in the transferee’s 
hands, the Secretary shall cause to be docketed in the office of the clerk of the 
superior court of the county wherein the transferee resides or the property is 
located, as the case may be, a certificate of tax liability as provided in G.S. 
105-242 or a lien certificate which shall set forth the amount of the hen as 
determined by the Secretary or as finally determined upon appeal and a 
description of the property subject to the lien. Thereafter, execution may be 
issued against the transferee as in the case of other money judgments except 
that no homestead or personal exemption shall be allowable or, upon a lien 
certificate, an execution may be issued directing the sheriff to seize the 
property subject to the lien and sell same in the same manner as property is 
sold under execution. Such procedure and collection shall be subject to the 
provisions of subsection (c) of this section. 

(b) The period of limitations for assessment of any liability against a 
transferee or enforcing the lien against the transferred property shall expire 
one year after the expiration of the period of limitations for assessment against 
the transferor. 

(c) The provisions of G.S. 105-241.1, 105-241.2, 105-241.3, 105-241.4, 105- 
266.1 and 105-267 with respect to assessment procedure, demand for refund, 
review, and appeal shall apply to the liability of any transferee assessed under 
this section or of any property subject to the liability imposed by this section 
and to the assertion of a lien upon property in the hands of the transferee. 

(d) In any proceeding before the Tax Review Board or in any court of the 
State the burden of proof shall be upon the Secretary of Revenue to show that 
a person is liable as a transferee of property of a taxpayer under this section. 
(1957, c. 1340, s. 10; 1973, c. 476, s. 193; 1993, c. 450, s. 11.) 


§ 105-240. Tax upon settlement of fiduciary’s account. 


No final account of a fiduciary shall be allowed by the probate court unless 
such account shows, and the judge of said court finds, that all taxes imposed by 
the provisions of this Subchapter upon said fiduciary, which have become 
payable, have been paid, and that all taxes which may become due are secured 
by bond, deposit, or otherwise. The certificate of the Secretary of Revenue and 
the receipt for the amount of tax herein certified shall be conclusive as to the 
payment of the tax to the extent of said certificate. 

For the purpose of facilitating the settlement and distribution of estates held 
by fiduciaries, the Secretary of Revenue, with the approval of the Attorney 
General, may, on behalf of the State, agree upon the amount of taxes at any 
time due or to become due from such fiduciaries under the provisions of this 
Subchapter, and the payment in accordance with such agreement shall be full 
satisfaction of the taxes to which the agreement relates. (1939, c. 158, s. 911; 
1973, ¢..476, s. 193.) 


§ 105-240.1. Agreements with respect to domicile. 


Whenever reasonably necessary in order to facilitate the collection of any 
tax, the Secretary of Revenue with the consent and approval of the Attorney 
General, is authorized to make agreements with the taxing officials of other 
states of the United States or with taxpayers in cases of disputes as to the 
domicile of a decedent. (1957, c. 1340, s. 10; 1973, c. 476, s. 193.) 


§ 105-241. Where and how taxes payable; tax period; liens. 


(a) Form of Payment. — Taxes are payable in the national currency. The 
Secretary shall prescribe where taxes are to be paid and whether taxes must 
be paid in cash, by check, by electronic funds transfer, or by another method. 
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(b) Electronic Funds Transfer. — Payment by electronic funds transfer is 
required as provided in this subsection. 

(1) Corporate estimated taxes. — A corporation that is required under the 
Code to pay its federal-estimated corporate income tax by electronic 
funds transfer must pay its State-estimated corporate income tax by 
electronic funds transfer as provided in G.S. 105-163.40. 

(2) Semimonthly taxes. — A taxpayer that is required to pay tax on a 
semimonthly schedule must pay the tax by electronic funds transfer. 

(2a) Motor fuel taxes. — A taxpayer that is required to file an electronic 
return under Article 36C or Article 36D of this Chapter must pay the 
tax by electronic funds transfer. 

(3) Large tax payments. — Except as otherwise provided in this subsec- 
tion, the Secretary shall not require a taxpayer to pay a tax by 
electronic funds transfer unless, during the applicable period for that 
tax, the average amount of the taxpayer’s required payments of the 
tax was at least twenty thousand dollars ($20,000) a month. The 
twenty thousand dollar ($20,000) threshold applies separately to each 
tax. The applicable period for a tax is a 12-month period, designated 
by the Secretary, preceding the imposition or review of the payment 
requirement. The requirement that a taxpayer pay a tax by electronic 
funds transfer remains in effect until suspended by the Secretary. 
Every 12 months after requiring a taxpayer to pay a tax by electronic 
funds transfer, the Secretary must determine whether, during the 
applicable period for that tax, the average amount of the taxpayer’s 
required payments of the tax was at least twenty thousand dollars 
($20,000) a month. If it was not, the Secretary must suspend the 
requirement that the taxpayer pay the tax by electronic funds 
transfer and must notify the taxpayer in writing that the requirement 
has been suspended. 

(c) Tax Period. — Except as otherwise provided in this Chapter, taxes are 
levied for the fiscal year of the state in which they became due. 

(d) Lien. — This subsection applies except when another Article of this 
Chapter contains contrary provisions with respect to a lien for a tax levied in 
that Article. The lien of a tax attaches to all real and personal property of a 
taxpayer on the date a tax owed by the taxpayer becomes due. The lien 
continues until the tax and any interest, penalty, and costs associated with the 
tax are paid. A tax lien is not extinguished by the sale of the taxpayer’s 
property. A tax lien, however, is not enforceable against a bona fide purchaser 
for value or the holder of a duly recorded lien unless: 

(1) In the case of real property, a certificate of tax liability or a judgment 
was first docketed in the office of the clerk of superior court of the 
county in which the real property is located. 

(2) In the case of personal property, there has already been a levy on the 
property under an execution or a tax warrant. 

The priority of these claims and liens is determined by the date and time of 
recording, docketing, levy, or bona fide purchase. 

If a taxpayer executes an assignment for the benefit of creditors or if 
insolvency proceedings are instituted against a taxpayer who owes a tax, the 
tax lien attaches to all real and personal property of the taxpayer as of the date 
and time the taxpayer executes the assignment for the benefit of creditors or 
the date and time the insolvency proceedings are instituted. In these cases, the 
tax lien is subject only to a prior recorded specific lien and the reasonable costs 
of administering the assignment or the insolvency proceedings. (1939, c. 158, 
s. 912; 1949, c. 392, s. 6; 1957, c. 1340, s. 5; 1993, c. 450, s. 2; 1999-389, s. 8; 
2001-427, s. 6(b); 2005-435, s. 2.) 
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Effect of Amendments. — Session Laws 
2005-435, s. 2, effective January 1, 2006, added 
subdivision (b)(2a). 

Legal Periodicals. — For brief comment on 
the 1949 amendment which rewrote the sec- 
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tion, see 27 N.C.L. Rev. 485 (1949). 

For article, “Foreign Corporations in North 
Carolina: The ‘Doing Business’ Standards of 
Qualification, Taxation, and Jurisdiction,” see 
16 Wake Forest L. Rev. 711 (1980). 


CASE NOTES 


Purchase of Warehouse Receipt Without 
Knowledge of Lien Senior in Time. — Un- 
der this section a lien for State taxes on per- 
sonal property is not enforceable against a bona 
fide purchaser for value, except upon a levy 
upon such property under an execution or a tax 
warrant; but when a tax lien is perfected, it is, 
by G.S. 105-356(b), superior to all other liens or 
rights prior or subsequent in time. By G.S. 
25-7-502(1)(c) a bona fide purchaser of a ware- 
house receipt acquires good title against a hen 
senior in time of which the purchaser had no 
notice. Thus, an enforceable lien on oil stored in 
North Carolina would not arise until it was 
executed on; but it could not be attached when 
a warehouse receipt therefor was in the hands 
of one who purchased it not knowing of the len. 
Davenport v. Ralph N. Peters & Co., 386 F.2d 
199 (4th Cir. 1967). 

Local ad valorem tax liens do not fall 
within the scope of “other recorded spe- 
cific liens”. County of Lenoir v. Moore, 114 
N.C. App. 110, 441 S.E.2d 589 (1994), aff’d, 340 
N.C. 104, 455 S.E.2d 158 (1995). 

Seizure by Filing Certificate of Tax Lia- 


bility. — Filing a certificate of tax liability 
following assessment of a controlled substance 
tax constituted a meaningful interference with 
possessory interests and thus was a fourth 
amendment seizure. Andrews v. Crump, 984 F. 
Supp. 393 (W.D.N.C. 1996). 

Illustrative Case. — A jury could find by a 
preponderance that plaintiff was directly in- 
jured by defendants’ acts; the plaintiff could not 
receive income from harvesting trees on prop- 
erty owned jointly with a co-plaintiff, upon 
whom certificates of tax liability were filed, and 
consequently the plaintiff was unable to meet 
his obligations and was forced into bankruptcy. 
Andrews v. Crump, 984 F. Supp. 393 (W.D.N.C. 
1996). 

Applied in City of Winston-Salem v. Powell 
Paving Co., 7 F. Supp. 424 (M.D.N.C. 1934). 

Cited in Lynn v. West, 134 Hod 5o2, 1993 
U.S. App. LEXIS 403 (4th Cir.), cert. denied, 
BOS ele, 119 SiChe47 142 eid: 2d 136 
(1998) (But see Milligan v. State, 135 N.C. App. 
781, 522 S.E.2d 330 (1999)); County of Carteret 
v. Long, 128 N.C. App. 477, 495 5 .Padd ood 
(1998). 


§ 105-241.1. Additional taxes; assessment procedure. 


(a) Proposed Assessment. — If the Secretary discovers that any tax is due 
from a taxpayer, the Secretary must notify the taxpayer in writing of the kind 
and amount of tax due and of the Secretary's intent to assess the taxpayer for 
the tax. The notice must describe the basis for the proposed assessment and 


identify the amounts 


of any tax, interest, additions to tax, and penalties 


included in the proposed assessment. The notice must also advise the taxpayer 
that the proposed assessment will become final unless the taxpayer requests a 
hearing within the time set in subsection (c) of this section. 
The Secretary must base a proposed assessment on the best information 
available. A proposed assessment of the Secretary is presumed to be correct. 
(b) Delivery of Notice. — The Secretary shall deliver the notice of a proposed 
assessment to a taxpayer either in person or by United States mail sent to the 


° 


taxpayer’s last known address. A notice mailed to a taxpayer is presumed to 
have been received by the taxpayer unless the taxpayer makes an affidavit to 
the contrary within 90 days after the notice was mailed. If the taxpayer makes 
this affidavit, the time limitations in subsection (c) apply as if the notice had 
been delivered on the date the taxpayer makes the affidavit. 

(c) Hearing. — A taxpayer who objects to a proposed assessment of tax 1s 
entitled to a hearing before the Secretary as provided in this subsection. To 
obtain a hearing, the taxpayer must file a written request either for a hearing 
or for a written statement of the information and evidence upon which the 
proposed assessment is based. If the notice of a proposed assessment was 
mailed, the taxpayer’s request must be filed within 30 days after the date the 
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notice was mailed; if the notice of a proposed assessment was delivered in 
person, the taxpayer’s request must be filed within 30 days after the date the 
notice was delivered. 

When a taxpayer files a timely request for a written statement of the 
information and evidence upon which a proposed assessment is based, the 
Secretary must give the written statement to the taxpayer within 45 days after 
the taxpayer filed the request. A taxpayer who files a timely request for a 
written statement concerning a proposed assessment and who desires to have 
a hearing on the proposed assessment must file a written request for a hearing 
within 30 days after the written statement was mailed. 

When a taxpayer files a timely request for a hearing, the Secretary must set 
the time and place at which the hearing will be conducted and must notify the 
taxpayer of the designated time and place within 60 days after the taxpayer 
filed the request for a hearing and at least 10 days before the date set for the 
hearing. The date set for the hearing must be within 90 days after the timely 
request for a hearing was filed or at a later date mutually agreed upon by the 
taxpayer and the Secretary. The date set for the hearing may be postponed 
once at the request of the taxpayer and once at the request of the Secretary for 
a period of up to 90 days or for a longer period mutually agreed upon by the 
taxpayer and the Secretary. 

The taxpayer may present any objections to the proposed assessment at the 
hearing. The rules of evidence do not apply at the hearing. 

Within 90 days after the Secretary conducts a hearing on a proposed 
assessment, the Secretary must make a decision on the proposed assessment 
and notify the taxpayer of the decision. The decision must assess the taxpayer 
for the amount of any tax the Secretary determined to be due. 

(d) Assessment. — If a taxpayer does not apply for a hearing in accordance 
with subsection (c) of this section, a proposed assessment becomes final 
without further notice. If a taxpayer applies for a hearing in accordance with 
subsection (c) of this section, a proposed assessment becomes final when the 
taxpayer is notified of the decision made after the hearing. An assessment that 
is final is immediately due and collectible. G.S. 105-241.2, 105-241.3, and 
105-241.4 apply to a tax assessed under this section. 

Except in the case of a jeopardy assessment, the Secretary may not assess a 
taxpayer for a tax until the notice required by subsection (a) has been given 
and one of the following has occurred: 

(1) The time for applying for a hearing has expired. 

(2) The Secretary and the taxpayer have agreed upon a settlement. 

(3) The taxpayer has filed a timely application for a hearing and the 
Secretary, after conducting the hearing, has given the taxpayer 
written notice of the decision. 

(d1) Notice of Assessment. — The Secretary must notify the taxpayer when 
a proposed assessment becomes final and is therefore collectible. The notice 
must identify the amounts of any tax, interest, additions to tax, and penalties 
included in the assessment. The notice must include or be accompanied by a 
brief statement in simple and nontechnical terms of all of the following: 

(1) The Department’s authority to, and procedure for, levy on and sale of 
the taxpayer’s property. 

(2) The taxpayer’s available administrative appeals regarding the levy 
and sale of property, including the procedures for appeal. 

(3) Other options available to the taxpayer that could prevent levy on the 


property. 
(4) Procedures to redeem property and obtain release of a lien on property. 
(e) Statute of Limitations. — There is no statute of limitations and the 


Secretary may propose an assessment of tax due from a taxpayer at any time 
if (i) the taxpayer did not file a proper application for a license or did not file a 
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return, (ii) the taxpayer filed a false or fraudulent application or return, or (111) 
the taxpayer attempted in any manner to fraudulently evade or defeat the tax. 

If a taxpayer files a return reflecting a federal determination as provided in 
G.S. 105-32.8, 105-130.20, 105-159, 105-160.8, 105-163.6A, or 105-197.1, the 
Secretary must propose an assessment of any tax due within one year after the 
return is filed or within three years of when the original return was filed or due 
to be filed, whichever is later. If there is a federal determination and the 
taxpayer does not file the required return, the Secretary must propose an 
assessment of any tax due within three years after the date the Secretary 
received the final report of the federal determination. 

If a taxpayer forfeits a tax credit or tax benefit pursuant to forfeiture 
provisions of this Chapter, the Secretary must assess any tax due as a result 
of the forfeiture within three years after the date of the forfeiture. If a taxpayer 
elects under section 1033(a)(2)(A) of the Code not to recognize gain from 
involuntary conversion of property into money, the Secretary must assess any 
tax due as a result of the conversion or election within the applicable period 
provided under section 1033(a)(2)(C) or section 1033(a)(2)(D) of the Code. Ifa 
taxpayer sells at a gain the taxpayer's principal residence, the Secretary must 
assess any tax due as a result of the sale within the period provided under 
section 1034(j) of the Code. 

In all other cases, the Secretary must propose an assessment of any tax due 
from a taxpayer within three years after the date the taxpayer filed an 
application for a license or a return or the date the application or return was 
required by law to be filed, whichever is later. 

If the Secretary proposes an assessment of tax within the time provided in 
this section, the final assessment of the tax is timely. 

A taxpayer may make a written waiver of any of the limitations of time set 
out in this subsection, for either a definite or an indefinite time. If the 
Secretary accepts the taxpayer's waiver, the Secretary may propose an 
assessment at any time within the time extended by the waiver. 

(f) Repealed by Session Laws 1993, c. Do Zwerea: 

(g) Jeopardy Assessments. — Notwithstanding any other provision of this 
section, the Secretary may at any time within the applicable period of 
limitations immediately assess any tax the Secretary finds is due from a 
taxpayer if the Secretary determines that collection of the tax is in jeopardy 
and immediate assessment is necessary 1n order to protect the interest of the 
State. For a jeopardy assessment, the Secretary may give the taxpayer the 
notice of proposed assessment required by subsection (a) any time within 30 
days after the jeopardy assessment is made. The taxpayer may request a 
hearing on the jeopardy assessment by following the procedure described in 
the notice. 

Within five days after a jeopardy assessment is made under this subsection 
that is not the result of a criminal investigation or of a liability for a tax 
imposed under Article 2D of this Chapter, the Secretary must provide the 
taxpayer with a written statement of the information upon which the Secre- 
tary relied in making the assessment. Within 30 days after receipt of this 
written statement or, if no statement is received, within 30 days after the 
statement was due, the taxpayer may request the Secretary to review the 
action taken. After receipt of this request, the Secretary must determine 
whether making the jeopardy assessment was reasonable under all the 
circumstances and whether the amount assessed is reasonable under all the 
circumstances. The Secretary must give the taxpayer written notice of this 
determination within 30 days after the request. The taxpayer may seek 
judicial review of this determination as provided in G.S. 105-241.5. 

(h) Repealed by Session Laws 1993. Capel, Seca: 

(i) Interest. — All assessments of tax, exclusive of penalties assessed on the 
tax, shall bear interest at the rate established pursuant to this subsection from 
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the time the tax was due until paid. On or before June 1 and December 1 of 
each year, the Secretary shall establish the interest rate to be in effect during 
the six-month period beginning on the next succeeding July 1 and January 1, 
respectively, after giving due consideration to current market conditions and to 
the rate that will be in effect on that date pursuant to the Code. If no new rate 
is established, the rate in effect during the preceding six-month period shall 
continue in effect. The rate established by the Secretary may not be less than 
five percent (5%) per year and may not exceed sixteen percent (16%) per year. 

(il) Repealed by Session Laws 1993, c. 532, s. 2. 

(j) Construction. — This section is in addition to and not in substitution of 
any other provision of the General Statutes relative to the assessment and 
collection of taxes. (1949, c. 392, s. 6; 1951, c. 643, s. 9: 1955) c. 1350, s. 23; 
1957, ¢. 1340)'s10; 1959, c. 1259, s: 8; 1969, 'c. 1132, 8. 1-1973) 'c 4 76-se os: 
c. 1287, s. 13; 1977, c. 657, s. 6; c. 1114, ss. 1, 11; 1981 (Reg. Sess., 1982), c. 1211, 
s. 2, ¢. 1223, 5.4, 1987, c. 827, 5.21: 1989 cX5301993 C443) 606.0 Jo2. Se 
1993 (Reg. Sess., 1994), c. 582, s. 5; c. 745, s. 14; 1995, c. 17, s. 18: c. 468, s. 2; 
1995 (Reg. Sess., 1996), c. 646, s. 11; 1996, 2nd Ex. Sess., c. 13, s. 3.7: 1999-360, 
s. 16; 2000-140, s. 88; 2005-435, s. 36.) 


Editor’s Note. — Section 105-29, referred to 
in the second paragraph of subsection (e) above, 
has been repealed. 

Session Laws 1999-360, s. 21 provides that 
this act does not affect the rights or liabilities of 
the State, a taxpayer, or another person arising 
under a statute amended or repealed by this act 
before the effective date of its amendment or 
repeal; nor does it affect the right to any refund 
or credit of a tax that accrued under the 
amended or repealed statute before the effec- 
tive date of its amendment or repeal. 

Session Laws 2000-140, s. 88, effective July 
21, 2000, rewrites Session Laws 1999-360, s. 
33, to read: “Part III of this act is effective for 
taxable years beginning on or after January 1, 
2000. Sections 10 through 15 of Part III [which 


affected the head to Article 3B of Chapter 105 
and G.S. 105-129.16B, 105-129.17, 105-129.18, 
and 105-129.19] apply to buildings to which 
federal credits are allocated on or after January 
1, 2000.” Section 105-241.1 was amended by 
Session Laws 1999-360, s. 16, which was within 
Part III of the act. 

Effect of Amendments. — Session Laws 
2005-435, s. 36, effective January 1, 2006, sub- 
stituted “G.S. 105-32.8” for “G.S. 105-29” in the 
second paragraph of subsection (e). 

Legal Periodicals. — For article on admin- 
istrative evidence rules, see 49 N.C.L. Rev. 635 
(CVS) 

For survey of 1982 law on taxation, see 61 
N.C.L. Rev. 1217 (1983). 


CASE NOTES 


Construction with Federal Law. — Nei- 
ther the federal Tax Injunction Act nor princi- 
ples of comity prevented the federal court from 
considering plaintiffs’ section 1983 action alleg- 
ing that imposition of a controlled substance 
tax assessment and filing a certificate of liabil- 
ity violated the fourth amendment because (1) 
the action did not seek to enjoin, suspend, or 
restrain the assessment, did not seek a refund, 
and did not challenge the constitutionality of 
the controlled substance tax or seek a declara- 
tory judgment regarding its validity, (2) no tax 
was ever collected, and (3) North Carolina 
statutes did not afford a plain, speedy, and 
efficient remedy. Andrews v. Crump, 984 F. 
Supp. 393 (W.D.N.C. 1996). 

This section addresses only the civil as- 
sessment of taxes and is fully independent of 
the criminal offenses set forth in G.S. 105- 
236(7) and (9). State v. Davis, 96 N.C. App. 545, 
386 S.E.2d 743 (1989). 


And Its Procedural Protections Are Not 
Applicable to Individual Charged Under 
§ 105-236. — Individual charged with viola- 
tion of G.S. 105-236(7) and (9) was entitled to 
all the due process protections of a person 
charged under a criminal statute. However, he 
was not entitled to any procedural protections 
offered under this section, the civil assessment 
statute. State v. Davis, 96 N.C. App. 545, 386 
S.E.2d 743 (1989). 

The statute of limitations set forth in 
subsection (c) runs against the sovereign 
since it is expressly named therein. Colonial 
Pipeline Co. v. Clayton, 275 N.C. 215, 166 
S.E.2d 671 (1969). 

Where taxpayer filed timely use tax returns 
and remitted the amounts covered by the re- 
turns, subsection (e) bars an action by the 
Secretary of Revenue for underpayment of use 
taxes which accrued more than three years 
prior to the date that notice of assessment for 
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underpayment of use taxes was furnished to 
the taxpayer. Colonial Pipeline Co. v. Clayton, 
275 N.C. 215, 166 S.E.2d 671 (1969). 

Statute of Limitations Extended for 
Failure to Comply with § 105-159. — Fail- 
ure to notify the Secretary of Revenue of the 
assessment of additional taxes by the Commis- 
sioner of Internal Revenue pursuant to Gis: 
105-159 extends the statute of limitations. Mc- 
Ee tlendevs Justus. 113,N.Cx App. 107,) 43% 
S.E.2d 668 (1993). 

Deductibility of interest on estate and 
inheritance taxes arises out of and only out of 
(former) G.S. 105-9(5) and subdivision (il) of 
this section, and not out of (former) G.S. 105- 
9(8). Holt v. Lynch, 57 N.C. App. 582, 291 
S E.2d 920, rev'd on other grounds, 307 N.C. 
934, 297 S.E.2d 594 (1982). 

Definition of “Tax” Applicable to Inher- 
itance and Individual Income Taxes. — 
Both the inheritance tax statutes and the indi- 
vidual income tax statutes fall within Subchap- 
ter I of this Chapter. Thus, the definition of 
“tax” found in subsection (il) of this section 
applies to both taxing schemes. Holt v. Lynch, 
57 N.C. App. 532, 291 S.E.2d 920, rev'd on other 
grounds, 307 N.C. 234, 297 S.E.2d 594 (1982). 

Interest on Estate Tax Deficiency Not 
Part of Tax. — Although collected as part of 
the tax, interest paid on an estate or inherit- 
ance tax deficiency is not part of the tax, but 
something in addition to the tax. Holt v. Lynch, 
57 N.C. App. 532, 291 S.E.2d 920, rev'd on other 
grounds, 307 N.C. 234, 297 S.E.2d 594 (1982). 

Interest on Taxes Is Deductible. — Inas- 
much as the definition of “tax” in subdivision 
(i1) of this section specifically applies to the 
subchapter dealing with state inheritance 
taxes, interest on tax, although administra- 
tively treated as tax for assessment, collection 
and payment purposes, remains substantively 
interest paid for the use of money and is de- 
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ductible. Holt v. Lynch, 57 N.C. App. 532, Zo 1 
S F.2d 920, rev’d on other grounds, 307 N.C. 
234, 297 S.E.2d 594 (1982). 

When Tax on Refund Becomes Due. — 
Where, following the receipt of refunds in Au- 
gust, 1985, for property taxes company had 
paid under protest and which were finally in- 
validated, company correctly recomputed in- 
come tax credit previously taken on its 1983 
return and paid the additional corporate in- 
come tax in September 1985, the tax did not 
become due or begin to bear interest until after 
the refunds were received, and the tax thereon 
was computed in accord with this section, 
rather than on the due date of the original 1983 
return. In re R.J. Reynolds Tobacco Co., 96 NG: 
App. 267, 385 S.E.2d 161 (1989), cert. denied, 
396 N.C. 264, 389 S.E.2d 115 (1990). 

Applied in Brauff v. Commissioner, 251 N.C. 
452, 111 S.E.2d 620 (1959); Hatteras Yacht Co. 
v. High, 265 N.C. 653, 144 S.E.2d 821 (1965); 
State v. Locklear, 21 N.C. App. 48, 203 S.E.2d 
63 (1974); Salas v. McGee, 125 N.C. App. 255, 
A80:S.Ee2d 714 (1997): 

Cited in Gill v. Smith, 233 N.C. 50, 62 S.E.2d 
544 (1950); In re Halifax Paper Co., 259 N.C. 
589, 131 S.E.2d 441 (1963), In re Carolina Tel. 
Tel Co., | N.C App.,133, 160 S.H.2d, 123 
(1968); Ward v. Clayton, 5 N.C. App. Dyer Sy) 
S F.2d 808 (1969); Riggs v. Coble, 37 N.C. App. 
266, 245 S.E.2d 831 (1978); In re Estate of 
Kapoor, 303 N.C. 102, 277 S.E.2d 403 (1981); 
Ballinger v. Secretary of N.C., 59 N.C. App. 508, 
296 S.E.2d 836 (1982); Secretary of Revenue v. 
Carolina Tel. & Tel. Co., 81 N.C. App. 240, 344 
S £.2d 46 (1986); Walls & Marshall Fuel Co. v. 
North Carolina Dep’t of Revenue, 95 N.C. App. 
151, 381 S.E.2d 815 (1989); Regional Accep- 
tance Corp. v. Powers, 327 N.G7274, 3945.1.2d 
147 (1990); State v. Bonds, 120 N.C. App. 546, 
AG3 S.E.2d 298 (1995); John R. Sexton & Co. Vv. 
Justus, 342 N.C. 374, 464 S.E.2d 268 (1995). 


§ 105-241.2. Administrative review. 


(a) Petition for Administrative Review. — Without having to pay the tax or 
additional tax assessed by the Secretary under this Chapter, any taxpayer may 
obtain from the Tax Review Board an administrative review with respect to the 
taxpayer’s liability for the tax or additional tax assessed by the Secretary. Such 
a review may be obtained only if the taxpayer has obtained a hearing before 
the Secretary and the Secretary has rendered a final decision with respect to 
the taxpayer's liability. If a taxpayer has made a timely written demand for 


refund of an alleged overpayment and the 


Secretary has issued a decision 


denying part or all of the claimed refund, the taxpayer may obtain from the Tax 

Review Board an administrative review of the Secretary's decision. To obtain 
administrative review the taxpayer must take the following actions: 

(1) Within 30 days after the Secretary's final decision 1s issued, file with 

the Tax Review Board, with a copy to the Secretary, notice of intent to 


file a petition for review. 


(2) Within 60 days after filing a notice of intent under subdivision (1) of 


. 


this subsection, file with the Tax Review Board, with a copy to the 
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Secretary, a petition requesting administrative review and stating in 
concise terms the grounds upon which review is sought. 

(b) Secretary to Provide Records. — Upon receipt by the Secretary of the 
taxpayer's petition, the Secretary shall transmit to the Tax Review Board all of 
the records, data, evidence, and other materials in the Secretary’s possession 
pertaining to the matters the Tax Review Board is being requested by the 
taxpayer to review. The Secretary shall also transmit to the Board a copy of the 
decision of the Secretary on the matters. 

(b1) Hearing. — Within 60 days after a timely petition for administrative 
review has been filed and at least 10 days before the date set for the hearing, 
the Tax Review Board shall notify the taxpayer and the Secretary in writing of 
the time and place at which the hearing will be conducted. The hearing shall 
be held in Raleigh and the date set for the hearing shall be within 90 days after 
the timely petition for administrative review was filed or at a later date 
mutually agreed upon by the taxpayer and the Secretary. The date set for the 
hearing may be postponed once at the request of the taxpayer and once at the 
request of the Secretary for a period of up to 90 days or for a longer period 
mutually agreed upon by the taxpayer and the Secretary. Officers and 
employees of the Revenue Department, when so requested by the Board, shall 
attend hearings on petitions for review and shall furnish the Board with all 
information they have respecting the asserted liability. The Tax Review Board 
may establish the procedure to be followed in hearings before it and may 
establish a schedule of costs of the proceedings. At least two members of the 
Board shall sit at the hearing and all members shall consider and decide the 
matters on review. 

(b2) Decision of Tax Review Board. — Within 90 days after conducting a 
hearing under this section, the Board shall confirm, modify, reverse, reduce, or 
increase the assessment or decision of the Secretary, furnish a written copy of 
its order to the Secretary, and serve a written copy of its order upon the 
taxpayer by personal service or by registered mail (return receipt requested). 
If the decision of the Tax Review Board does not result in a reduction of the tax 
liability asserted by the Secretary to be due, or if the Tax Review Board 
dismisses the petition under subsection (c) of this section, the costs of the 
proceeding shall be added to and shall become a part of the tax liability to be 
collected by the Secretary. If the decision of the Tax Review Board should result 
in a reduction of the tax liability asserted by the Secretary to be due or in a 
refund to the taxpayer, no costs shall be taxed against the taxpayer. Any 
overpayment of tax determined by the decision of the Tax Review Board, 
together with interest thereon at the rate and for the period provided under 
G.S. 105-266, shall be refunded by the State. 

(c) Frivolous Petitions. — Upon receipt of a petition requesting administra- 
tive review as provided in the preceding subsection, the Tax Review Board 
shall examine the petition and the records and other data transmitted by the 
Secretary pertaining to the matter for which review is sought, and if it appears 
from the records and data that the petition is frivolous or filed for the purpose 
of delay, the Tax Review Board shall dismiss the petition for review. 

(d) Repealed by Session Laws 1993, c. 532. 

(e) Jeopardy Levies. — At any time the Secretary may, if in the Secretary’s 
opinion, such action is necessary for the protection of the interest of the State, 
proceed at once to levy the assessment for the amount of the tax against the 
property of the taxpayer seeking the administrative review. In levying the 
assessment the Secretary shall make a certificate verifying the essential parts 
relating to the tax, including the amount thereof asserted to be due, the date 
when same is asserted to have become due and payable, the person, firm, or 
corporation chargeable therewith, and the nature of the tax. The Secretary 


shall transmit this certificate to the clerk of the superior court of any county in 
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which the taxpayer resides or has property; whereupon, it shall be the duty of 
the clerk of the superior court of the county to docket the certificate and to 
index it on the cross index of judgments. When so docketed and indexed, the 
certificate of tax liability shall constitute a lien upon the property of the 
taxpayer to the same extent as that provided for by G.S. 105-241. No execution 
shall issue on the certificate before final determination of the administrative 
review by the Tax Review Board; provided, however, if the Secretary deter- 
mines that the collection of the tax would be jeopardized by delay, the 
Secretary may cause execution to be issued, as provided in this Chapter, 
immediately against the personal property of the taxpayer unless the taxpayer 
files with the Secretary a bond in the amount of the asserted liability for tax, 


penalty and interest. If upon 


final administrative determination the tax 


asserted or any part thereof is sustained, execution may issue on the certificate 
at the request of the Secretary and the sheriff shall proceed to advertise and 


sell the property of the taxpayer. 


Within five days after a jeopardy levy is made under this subsection that is 
not the result of a criminal investigation or of a liability for a tax imposed 
under Article 2D of this Chapter, the Secretary must provide the taxpayer with 
a written statement of the information upon which the Secretary relied in 


making the levy. Within 30 


days after receipt of this statement or, if no 
statement was received, within 30 days 


after the statement was due, the 


taxpayer may request the Secretary to review the action taken. After receipt of 
this request, the Secretary shall determine whether the levy was reasonable 
under the circumstances. The Secretary shall give the taxpayer written notice 
of this determination within 30 days after the request. The taxpayer may seek 
judicial review of this determination as provided in G.S. 105-241.5. 


(f) Repealed by Session Laws 1993, c: 
193; 1993, c. 532, s. 3; 1993 (Reg. Sess., 1994), c. 745, 


1340, s. 10; 1973, c. 476, s. 


520) saga I9aonc1aa0; 5.19; 1957 /¢: 


Soma wlo995, c. 17, 5. 10; 1998-212, s. 29A.14(n).) 


CASE NOTES 


Procedure. — When the Secretary has de- 
termined a tax liability exists, the person as- 
sessed may, without the payment of the tax so 
assessed, apply to the Tax Review Board for a 
determination of his tax liability. The Board, 
after a review of the factual situation and the 
application of the statute to that situation, 
renders its decision. If not satisfied with the 
decision of the Tax Review Board, the taxpayer 
may take an appeal by complying with statu- 
tory procedure and without the payment of the 
tax. This appeal is to the superior court under 
G.S. 105-241.3. The jurisdiction thus conferred 
on the superior court is not original but appel- 
late. Duke v. State, 247 N.C. 236, 100 S.E.2d 
506 (1957). 

Board May Not Pass on Constitutional- 
ity of Statute. — This section and G.S. 105- 
241.3 do not give the administrative board 
authority or jurisdiction to pass on the consti- 
tutionality of a statute. Great Am: ins: Co-*v. 
Gold, 254 N.C. 168, 118 SE 2d 792 (1961). 


Applied in Piedmont Canteen Serv., Inc. v. 
Johnson, 256 N.C. 155, 123 S.E.2d 582 (1962); 
In re Sing Oil Co., 263 N.C. 520, 139 S.E.2d 599 
(1965); In re Housing Auth., 265 N.C. 719, 144 
S.E.2d 904 (1965). 

Cited in In re Halifax Paper Co., 259 N.C. 
589, 131 S.H.2d 441 (1963); In re Newsom Oil 
Com Z73uN C3 333,5160 S.E.2d 98 (1968); Colo- 
nial Pipeline Co. v. Clayton, OTS ING. Zila, L6G 
S £.2d 671 (1969); State Farm Mut. Auto. Ins. 
Co. v. Ingram, 288 N.C. 381, 218 S.E.2d 364 
(1975); In re Alamance Mem. Park, 41 N.C. 
App. 278, 254 S.E.2d 671 (1979); In re Estate of 
Kapoor, 303 N.C. 102, 977 S.E.2d 403 (1981); 
Secretary of Revenue V. Carolina Tel. & Tel. Co., 
81 N.C. App. 240, 344 S.E.2d 46 (1986); An- 
drews v. Crump, 984 F. Supp. 393 (W.D.N.C. 
1996); Lynn v. West, 134 F.3d 582, 1998 U.S. 
App. LEXIS 403 (4th Cir.), cert. denied, 525 
17S. 813, 119). Ct. 47, 142 1, Ed. 2d 36 (1998) 
(But see Milligan v. State, 135 IN Ce: 4ho ke 
522 S.E.2d 330 (1999)). 
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§ 105-241.3. Appeal without payment of tax from Tax Re- 
view Board decision. 


(a) Any taxpayer aggrieved by the decision of the Tax Review Board may, 
upon payment of the tax, penalties and interest asserted to be due or upon 
filing with the Secretary a bond in such form as the Secretary may prescribe in 
the amount of said taxes, penalties and interest conditioned on payment of any 
liability found to be due on an appeal, appeal said decision to the superior court 
under the provisions of Article 4 of Chapter 150B of the General Statutes; 
provided, neither this section nor the provisions of Article 4 of Chapter 150B 
shall be construed to prohibit a jeopardy assessment and execution made in 
accordance with the provisions of G.S. 105-241.2. 

(b) When an appeal is taken under this section from the Tax Review Board’s 
dismissal of a petition for administrative review under the provisions of G.S. 
105-241.2(c), the question of appeal shall be limited to a determination of 
whether the Tax Review Board erred in its dismissal, and in the event that the 
court finds error, the case shall be remanded to the Tax Review Board to be 
heard. (1955, c. 1350, s. 6; 1957, c. 1340, s. 10; 1973, c. 476, s. 193; 1981 (Reg. 
pesss 19S2)0er1211..8) 1s 1987 ..cs S278 20H) 


CASE NOTES 


Board May Not Pass on Constitutional- 
ity of Statute. — This section and G.S. 105- 
241.2 do not give the administrative board 
authority or jurisdiction to pass on the consti- 
tutionality of a statute. Great Am. Ins. Co. v. 
Gold, 254 N.C. 168, 118 S.E.2d 792 (1961). 

No Appellate Review of Augmented Tax 
Review Board’s Decision. — Appellate juris- 
diction does not lie in a North Carolina superior 
court for an Augmented Tax Review Board’s 
(ATRB’s) decision; as a result, when a corpora- 
tion is contesting the application of the appor- 
tionment formula before the ATRB, G.S. 105- 
130.4(t)(6) requires aggrieved corporations to 
pay the tax and bring an original civil action, 
thus directing them to G.S. 105-241.4, which 
provides that an aggrieved corporation bypass 


administrative review and proceed to litigate 
the tax liability at issue in the superior court de 
novo pursuant to that court’s original jurisdic- 
tion. In re Cent. Tel. Co., 167 N.C. App. 14, 604 
S.E.2d 680, 2004 N.C. App. LEXIS 2058 (2004), 
appeal dismissed, cert. denied, — N.C. —, 610 
S.E.2d 203 (2005). 

Applied in In re Sing Oil Co., 263 N.C. 520, 
139 S.E.2d 599 (1965); In re Housing Auth., 265 
N.C. 719, 144 S.E.2d 904 (1965). 

Cited in State ex rel. N.C. Utils. Comm’n vy. 
Old Fort Finishing Plant, 264 N.C. 416, 142 
S.E.2d 8 (1965); In re Newsom Oil Co., 273 N.C. 
383, 160 S.E.2d 98 (1968); In re Estate of 
Kapoor, 303 N.C. 102, 277 S.E.2d 403 (1981); 
Andrews v. Crump, 984 F. Supp. 393 (W.D.N.C. 
LoOG): 


§ 105-241.4. Action to recover tax paid. 


Within 30 days after notification of the Secretary's decision with respect to 
lability under this Subchapter or Subchapter V, any taxpayer aggrieved 
thereby, in lieu of petitioning for administrative review thereof by the Tax 
Review Board under G.S. 105-241.2, may pay the tax and bring a civil action 
for its recovery as provided in G.S. 105-267. 

Any taxpayer who has obtained an administrative review by the Tax Review 
Board as provided by G.S. 105-241.2 and who is aggrieved by the decision of 


the Board may, 


in lieu of appealing pursuant to the provisions of GS. 


105-241.3, within 30 days after notification of the Board’s decision with respect 
to lability pay the tax and bring a civil action for its recovery as provided in 


G.S. 105-267. 


Either party may appeal to the appellate division from the judgment of the 
Superior court under the rules and regulations prescribed by law for appeals, 
except that if the Secretary appeals, the Secretary is not required to give any 
undertaking or make any deposit to secure the cost of the appeal. 
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Any taxes, interest or penalties paid and found by the court to be in excess 
of those which can be properly assessed shall be ordered refunded to the 
taxpayer with interest from time of payment. (1955, c. 1350, s. 7; 1957, c. 1340, 
5.10; 1967, c. 1110, s..9; 1969, c. 44s. 65; 1973, c. 476, s. 193; 1991, c. 45, s. 26.) 


CASE NOTES 


Construction With Administrative Code 
Regulations. — To the extent N.C. Admin. 
Code tit. 20, r. 4.0310 is inconsistent with G.S. 
105-241.4 and G.S. 105-267, it is invalid and 
without legal effect; the last two sentences of 
N.C. Admin. Code tit. 20, r. 4.0310 seem to 
confer appellate jurisdiction upon a North 
Carolina superior court from a decision of the 
Augmented Tax Review Board, but no statutory 
authority exists for the creation of that appel- 
late jurisdiction, and it conflicts with the regu- 
lation’s statutory authority provided for in G.S. 
105-241.4 and G.S. 105-267. In re Cent. Tel. 
Co., 167 N.C. App. 14, 604 S.E.2d 680, 2004 
N.C. App. LEXIS 2058 (2004), appeal dis- 
missed, cert. denied, — N.C. —, 610 S.E.2d 203 
(2005). 

Taxpayer May Abandon Administrative 
Review and Seek Relief Under Section. — 
Having taken advantage of the opportunity for 
a review by the Tax Review Board under G.S. 
105-241.2, the person assessed may, if he so 
elects, abandon the process of administrative 
review and seek relief from the superior court 
under its original jurisdiction. Of course, if he 
asks the superior court to exercise its original 
jurisdiction he must, as a condition precedent 
thereto, pay his tax under protest and sue to 
recover as provided by G.S. 105-267. Duke v. 
State, 247 N.C. 236, 100 S.E.2d 506 (1957). 

Method of Review for Aggrieved Corpo- 
ration. — Appellate jurisdiction does not lie in 
a North Carolina superior court for an Aug- 
mented Tax Review Board’s (ATRB’s) decision; 


as a result, when a corporation is contesting the 
application of the apportionment formula be- 
fore the ATRB, G.S. 105-130.4(t)(6) requires 
aggrieved corporations to pay the tax and bring 
an original civil action, thus directing them to 
G.S. 105-241.4, which provides that an ag- 
grieved corporation bypass administrative re- 
view and proceed to litigate the tax liability at 
issue in the superior court de novo pursuant to 
that court’s original jurisdiction. In re Cent. 
Tel. Co., 167 N.C. App. 14, 604 S.E.2d 680, 2004 
N.C. App. LEXIS 2058 (2004), appeal dis- 
missed, cert. denied, — N.C. —, 610 S.E.2d 203 
(2005). 

Appeal to Supreme Court. — It is imma- 
terial whether the superior court determines 
the taxpayer’s liability in an action originally 
instituted in that court or as an appellate court. 
The taxpayer is permitted in either event to 
review the judgment by appeal to the Supreme 
Court under this section. Duke v. State, 247 
N.C. 236, 100 S.E.2d 506 (1957), decided prior 
to the 1969 amendment. 

Applied in Boylan-Pearce, Inc. v. Johnson, 
257 N.C. 582, 126 S.E.2d 492 (1962). 

Cited in Blumenthal v. Lynch, 315 N.C. 571, 
340 S.E.2d 358 (1986); Polaroid Corp. Vv. 
Offerman, 349 N.C. 290, 507 S.E.2d 284 (1998), 
cert. denied, 526 U.S. 1098, 119. Ct. 1576, 143 
L. Ed. 2d 671 (1999) (decided prior to the 2002 
amendment to the definition of “business in- 
come” in this section); Downs v. State, 159 N.C. 
App. 220, 582 S.E.2d 638, 2003 N.C. App. 
LEXIS 1440 (2003), aff'd, 358 N.C. 2138, 593 
S.E.2d 763 (2004). 


§ 105-241.5. Appeal of certain jeopardy actions. 


Within 90 days after the earlier of the date a taxpayer received or should 
have received a determination of the Secretary concerning a jeopardy assess- 
ment under G.S. 105-241.1(g) or a jeopardy levy under G.S. 105-241.2(e), the 
taxpayer may bring a civil action, in the Superior Court of Wake County or of 
the county in North Carolina in which the taxpayer resides, seeking review of 


the jeopardy action. Within 20 days 
determine: 


after the action is filed, the court shall 


(1) In the case of a jeopardy assessment, whether the assessment is 


reasonable under the circumstances 


and whether the amount as- 


sessed is appropriate under the circumstances. 
(2) In the case of a jeopardy levy, whether the levy 1s reasonable under the 


circumstances. 


If the court determines that an action of the Secretary is unreasonable or 
inappropriate, the court may order the Secretary to take any action the court 
finds appropriate. If the taxpayer shows reasonable grounds why the 20-day 
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limit on the court should be extended, the court may grant an extension of not 
more than 40 additional days. (1993, c. 532, s. 4.) 


§ 105-242. Warrants for collection of taxes; garnishment 
and attachment; certificate or judgment for 
taxes. 


(a) Warrants for Collection of Taxes. — If any tax levied by the State and 
payable to the Secretary has not been paid within 30 days after the taxpayer 
was given a notice of final assessment of the tax under G.S. 105-241.1(d1), the 
Secretary may take either of the following actions to collect the tax: 

(1) The Secretary may issue a warrant or an order under the Secretary’s 
hand and official seal, directed to the sheriff of any county of the State, 
commanding him to levy upon and sell the real and personal property 
of the taxpayer found within the county for the payment of the tax, 
including penalties and interest, and the cost of executing the warrant 
and to return to the Secretary the money collected, within a time to be 
specified in the warrant, not less than 60 days from the date of the 
warrant; the sheriff upon receipt of the warrant shall proceed in all 
respects with like effect and in the same manner prescribed by law in 
respect to executions issued against property upon judgments of a 
court of record, and shall be entitled to the same fees for services in 
executing the warrant, to be collected in the same manner. 

(2) The Secretary may issue a warrant or order under the Secretary’s 
hand and seal to any revenue officer or other employee of the 
Department of Revenue charged with the duty to collect taxes, 
commanding the officer or employee to levy upon and sell the 
taxpayer's personal property, including that described in G.S. 105- 
366(d), found within the State for the payment of the tax, including 
penalties and interest. Except as otherwise provided in this subdivi- 
sion, the levy upon the sale of personal property shall be governed by 
the laws regulating levy and sale under execution. The person to 
whom the warrant is directed shall proceed to levy upon and sell the 
personal property subject to levy in the same manner and with the 
same powers and authority normally exercised by sheriffs in levying 
upon and selling personal property under execution, except that the 
property may be sold in any county, in the discretion of the Secretary. 
In addition to the notice of sale required by the laws governing sale of 
property levied upon under execution, the Secretary may advertise 
the sale in any reasonable manner and for any reasonable period of 
time to produce an adequate bid for the property. Levy and sale fees, 
plus actual advertising costs, shall be added to and collected in the 
same manner as taxes. The Secretary is not required to file a report of 
sale with the clerk of superior court, as required by the laws governing 
sale of property levied upon under execution, if the sale is otherwise 
publicly reported. 

(b) Garnishment and Attachment. — Bank deposits, rents, salaries, wages, 
and all other choses in action or property incapable of manual levy or delivery, 
including property held in the Escheat Fund, hereinafter called the intangible, 
belonging, owing, or to become due to any taxpayer subject to any of the 
provisions of this Subchapter, or which has been transferred by such taxpayer 
under circumstances which would permit it to be levied upon if it were 
tangible, shall be subject to attachment or garnishment as herein provided, 
and the person owing said intangible, matured or unmatured, or having same 
in his possession or control, hereinafter called the garnishee, shall become 
liable for all sums due by the taxpayer under this Subchapter to the extent of 
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the amount of the intangible belonging, owing, or to become due to the 
taxpayer subject to the setoff of any matured or unmatured indebtedness of the 
taxpayer to the garnishee; provided, however, the garnishee shall not become 
liable for any sums represented by or held pursuant to any negotiable 
‘nstrument issued and delivered by the garnishee to the taxpayer and 
negotiated by the taxpayer to a bona fide holder in due course, and whenever 
any sums due by the taxpayer and subject to garnishment are so held or 
represented, the garnishee shall hold such sums for payment to the Secretary 
of Revenue upon the garnishee’s receipt of such negotiable instrument, unless 
such instrument is presented to the garnishee for payment by a bona fide 
holder in due course in which event such sums may be paid in accordance with 
such instrument to such holder in due course. To effect such attachment or 
garnishment the Secretary of Revenue shall serve or cause to be served upon 
the taxpayer and the garnishee a notice as hereinafter provided, which notice 
may be served by any deputy or employee of the Secretary of Revenue or by any 
officer having authority to serve summonses or may be served in any manner 
provided in Rule 4 of the North Carolina Rules of Civil Procedure. The notice 
shall: 

(1) Show the name of the taxpayer, and if known his Social Security 
number or federal tax identification number and his address; 

(2) Show the nature and amount of the tax, and the interest and penalties 
thereon, and the year or years for which the same were levied or 
assessed, and 

(3) Be accompanied by a copy of this subsection, and thereupon the 
procedure shall be as follows: 

If the garnishee has no defense to offer or no setoff against the taxpayer, he 
shall within 10 days after service of said notice, answer the same by sending 
to the Secretary of Revenue by registered or certified mail a statement to that 
effect, and if the amount due or belonging to the taxpayer is then due or subject 
to his demand, it shall be remitted to the Secretary with said statement, but if 
said amount is to mature in the future, the statement shall set forth that fact 
and the same shall be paid to the Secretary upon maturity, and any payment 
by the garnishee hereunder shall be a complete extinguishment of any liability 
therefor on his part to the taxpayer. If the garnishee has any defense or setoff, 
he shall state the same in writing under oath, and, within 10 days after service 
of said notice, shall send two copies of said statement to the Secretary by 
registered or certified mail; if the Secretary admits such defense or setoff, he 
shall so advise the garnishee in writing within 10 days after receipt of such 
statement and the attachment or garnishment shall thereupon be discharged 
to the amount required by such defense or setoff, and any amount attached or 
garnished hereunder which is not affected by such defense or setoff shall be 
remitted to the Secretary as above provided in cases where the garnishee has 
no defense or setoff, and with like effect. If the Secretary shall not admit the 
defense or setoff, he shall set forth in writing his objections thereto and shall 
send a copy thereof to the garnishee within 10 days after receipt of the 
garnishee’s statement, or within such further time as may be agreed on by the 
garnishee, and at the same time he shall file a copy of said notice, a copy of the 
garnishee’s statement, and a copy of his objections thereto in the superior court 
of the county where the garnishee resides or does business where the issues 
made shall be tried as in civil actions. 

If judgment is entered in favor of the Secretary of Revenue by default or after 
hearing, the garnishee shall become liable for the taxes, interest and penalties 
due by the taxpayer to the extent of the amount over and above any defense or 
setoff of the garnishee belonging, owing, or to become due to the taxpayer, but 
payments shall not be required from amounts which are to become due to the 
taxpayer until the maturity thereof, nor shall more than ten percent (10%) of 
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any taxpayer’s salary or wages be required to be paid hereunder in any one 
month as provided in subdivision (e)(4) of this section. The garnishee may 
satisfy said judgment upon paying said amount, and if he fails to do so, 
execution may issue as provided by law. From any judgment or order entered 
upon such hearing either the Secretary of Revenue or the garnishee may 
appeal as provided by law. If, before or after judgment, adequate security is 
filed for the payment of said taxes, interest, penalties, and costs, the attach- 
ment or garnishment may be released or execution stayed pending appeal, but 
the final judgment shall be paid or enforced as above provided. The taxpayer’s 
sole remedies to question his liability for said taxes, interest, and penalties 
shall be those provided in this Subchapter, as now or hereafter amended or 
supplemented. If any third person claims any intangible attached or garnished 
hereunder and his lawful right thereto, or to any part thereof, is shown to the 
Secretary, he shall discharge the attachment or garnishment to the extent 
necessary to protect such right, and if such right is asserted after the filing of 
said copies as aforesaid, it may be established by interpleader as now or 
hereafter provided by law in cases of attachment and garnishment. In case 
such third party has no notice of proceedings hereunder, he shall have the right 
to file his petition under oath with the Secretary at any time within 12 months 
after said intangible is paid to him and if the Secretary finds that such party 
is lawfully entitled thereto or to any part thereof, he shall pay the same to such 
party as provided for refunds by G.S. 105-266.1, and if such payment is denied, 
said party may appeal from the determination of the Secretary under the 
provisions of G.S. 105-241.4; provided, that in taking an appeal to the superior 
court, said party may appeal either to the Superior Court of Wake County or to 
the superior court of the county wherein he resides or does business. The 
intangibles of a taxpayer shall be paid or collected hereunder only to the extent 
necessary to satisfy said taxes, interest, penalties, and costs. Except as 
hereinafter set forth, the remedy provided in this section shall not be resorted 
to unless a warrant for collection or execution against the taxpayer has been 
returned unsatisfied: Provided, however, if the Secretary is of opinion that the 
only effective remedy is that herein provided, it shall not be necessary that a 
warrant for collection or execution shall be first returned unsatisfied, and in no 
case shall it be a defense to the remedy herein provided that a warrant for 
collection or execution has not been first returned unsatisfied. 

This subsection shall be applicable with respect to the wages, salary or other 
compensation of officials and employees of this State and its agencies and 
instrumentalities, officials and employees of political subdivisions of this State 
and their agencies and instrumentalities, and also officials and employees of 
the United States and its agencies and instrumentalities insofar as the same 
is permitted by the Constitution and laws of the United States. In the case of 
State or federal employees, the notice shall be served upon such employee and 
upon the head or chief fiscal officer of the department, agency, instrumentality 
or institution by which the taxpayer is employed. In case the taxpayer is an 
employee of a political subdivision of the State, the notice shall be served upon 
such employee and upon the chief fiscal officer, or any officer or person charged 
with making up the payrolls, or disbursing funds, of the political subdivision by 
which the taxpayer is employed. Such head or chief officer or fiscal officer or 
other person as specified above shall thereafter, subject to the limitations 
herein provided, make deductions from the salary or wages due or to become 
due the taxpayer and remit same to the Secretary until the tax, penalty, 
interest and costs allowed by law are fully paid. Such deductions and 
remittances shall, pro tanto, constitute a satisfaction of the salary or wages 
due the taxpayer. 

(c) Certificate or Judgment for Taxes. — In addition to the remedy herein 
provided, the Secretary of Revenue is authorized and empowered to make a 
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certificate setting forth the essential particulars relating to the said tax, 
including the amount thereof, the date when the same was due and payable, 
the person, firm, or corporation chargeable therewith, and the nature of the 
tax, and under his hand and seal transmit the same to the clerk of the superior 
court of any county in which the delinquent taxpayer resides or has property; 
whereupon, it shall be the duty of the clerk of the superior court of the county 
to docket the said certificate and index the same on the cross index of 
judgments, and execution may issue thereon with the same force and effect as 
an execution upon any other judgment of the superior court (said tax shall 
become a lien on realty only from the date of the docketing of such certificate 
in the office of the clerk of the superior court and on personalty only from the 
date of the levy on such personalty and upon the execution thereon no 
homestead or personal property exemption shall be allowed except as provided 
in subdivision (e)(1) of this section). 

Except as provided in G.S. 105-241.2(e) for jeopardy levies, no sale of real or 
personal property shall be made under any execution issued on a certificate 
docketed pursuant to the provisions of this subsection before the administra- 
tive action of the Secretary of Revenue or the Tax Review Board is completed 
when a hearing has been requested of the Secretary or a petition for review has 
been filed with the Tax Review Board, nor shall such sale be made before the 
assessment on which the certificate is based becomes final when there is no 
request for a hearing before the Secretary or petition for review by the Tax 
Review Board. Neither the title to real estate nor to personal property sold 
under execution issued upon a certificate docketed under this subsection shall 
be drawn in question upon the ground that the administrative action contem- 
plated by this paragraph was not completed prior to the sale of such property 
under execution. Nothing in this paragraph shall prevent the sheriff to whom 
an execution is issued from levying upon either real or personal property 
pending an administrative determination of tax liability and, in the case of 
personal property, the sheriff may hold such property in his custody or may 
restore the execution defendant to the possession thereof upon the giving of a 
sufficient forthcoming bond. Upon a final administrative determination of the 
tax liability being had, if the assessment or any part thereof is sustained, the 
sheriff shall, upon request of the Secretary of Revenue, proceed to advertise 
and sell the property under the original execution notwithstanding the original 
return date of the execution may have expired. 

The owner of tangible property seized under this section may request the 
Secretary to authorize the sale of the property under execution within 60 or 
more days after the request is made. The Secretary shall authorize the sale 
unless the Secretary finds that selling the property would not be in the best 
interests of the State. When property is sold at the request of the owner, the 
Department shall receive from the sale of the property the administrative 
expenses it incurred in having the property sold. 

A certificate or judgment in favor of the State or the Secretary of Revenue for 
taxes payable to the Department of Revenue, whether docketed before or after 
the effective date of this paragraph, shall be valid and enforceable for a period 
of 10 years from the date of docketing. When any such certificate or judgment, 
whether docketed before or after the effective date of this paragraph, remains 
unsatisfied for 10 years from the date of its docketing, the same shall be 
unenforceable and the tax represented thereby shall abate. Upon the expira- 
tion of said 10-year period, the Secretary of Revenue or his duly authorized 
deputy shall cancel of record said certificate or judgment. Any such certificate 
or judgment now on record which has been docketed for more than 10 years 
shall, upon the request of any interested party, be canceled of record by the 
Secretary of Revenue or his duly authorized deputy; provided, in the event of 
the death of the judgment debtor or his absence from the State before the 
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expiration of the 10-year period herein provided, the running of said 10-year 
period shall be stopped for the period of his absence from the State or during 
the pendency of the settlement of the estate and for one year thereafter, and 
the time elapsed during the pendency of any action or actions to set aside the 
judgment debtor’s conveyance or conveyances as fraudulent, or the time 
during the pendency of any insolvency proceeding, or the time during the 
existence of any statutory or judicial bar to the enforcement of the judgment 
shall not be counted in computing the running of said 10-year period. And, 
provided further, that any execution sale which has been instituted upon any 
such judgment before the expiration of the 10-year period may be completed 
after the expiration of the 10-year period, notwithstanding the fact that resales 
may be required because of the posting of increased bids. Provided further, 
that, notwithstanding the expiration of the 10-year period provided and 
notwithstanding the fact that no proceedings to collect the judgment by 
execution or otherwise has been commenced within the 10-year period, the 
Secretary of Revenue may accept any payments tendered upon said judgments 
after the expiration of said 10-year period. 

(cl) Release of Lien. — The Secretary shall release the State tax lien on a 
taxpayer’s property if the liability for which the lien attached has been 
satisfied. The Secretary may release the State tax lien on all or part of a 
taxpayer's property if one or more of the following findings is made: 

(1) The lability for which the lien attached has become unenforceable due 
to lapse of time. 

(2) The len is creating an economic hardship due to the financial 
condition of the taxpayer. 

(3) The fair market value of the property exceeds the tax liability and 
release of the lien on part of the property would not hinder collection 
of the liability. 

(4) Release of the lien will probably facilitate, expedite, or enhance the 
State’s chances for ultimately collecting a tax due the State. 

If the Secretary of Revenue shall find that it will be for the best 
interest of the State in that it will probably facilitate, expedite or 
enhance the State’s chances for ultimately collecting a tax due the 
State, he may authorize a deputy or agent to release the lien of a State 
tax judgment or certificate of tax liability upon a specified parcel or 
parcels of real estate by noting such release upon the judgment docket 
where such certificate of tax liability is recorded. Such release shall be 
signed by the deputy or agent and witnessed by the clerk of court or 
his deputy or assistant and shall be in substantially the following 
form: “The lien of this judgment upon (insert here a short description 
of the property to be released sufficient to identify it, such as reference 
to a particular tract described in a recorded instrument) is hereby 
released, but this judgment shall continue in full force and effect as to 
other real property to which it has heretofore attached or may 
hereafter attach. This day of 


Revenue Officer, N.C. Department of Revenue 
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The release shall be noted on the judgment docket only upon conditions 
prescribed by the Secretary and shall have effect only as to the real estate 
described therein and shall not affect any other rights of the State under said 
judgment. 

(d) Remedies Cumulative. — The remedies herein given are cumulative and 
in addition to all other remedies provided by law for the collection of said taxes. 

(e) Exempt Property. — Only the following property is exempt from levy, 
attachment, and garnishment under this Article: 


WITNESS: 
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(1) The taxpayer’s principal residence, unless the Secretary approves of 
the levy in writing or the Secretary finds that collection of the tax is 
in jeopardy. 

(2) Tangible personal property that is exempt from federal levy as 
provided in section 6334 of the Code. 

(3) Intangible personal property that 1s exempt from federal levy under 
section 6334 of the Code. 

(4) Ninety percent (90%) of the taxpayer's salary or wages per month. 

(f) Uneconomical Levy. — The Secretary shall not levy against any property 


if the Secretary estimates before levy th 
incur in levying against the property wo 


property. 


at the expenses the Department would 
uld exceed the fair market value of the 


(g) Erroneous Lien. — A taxpayer may appeal to the Secretary after a 
certificate is filed under subsection (c) of this section if the taxpayer alleges an 
error in the filing of the lien. The Secretary shall make a determination of such 
an appeal as quickly as possible. If the Secretary finds that the filing of the 
certificate was erroneous, the Secretary shall issue a certificate of release of 
the lien as quickly as possible. (1939, c. 158, s. 913; 1941, c. 50, s. 10; 1949, c. 
392, s. 6; 1951, c. 643, s. 9; 1955, c. 1289; c. 13504 se 23 1951 5 Cab 05410; 
1959, c. 368; 1963, c. 1169, s. 6; 1969, c. 1071, s. 1; 1973, c. 476, s. 1933 ¢. L237; 
5. 13; 1979, c. 108, ss. 1, 2; c. 179, s. 5; 1979, 2nd Sess., c. 1085, s. 1; 1989, c. 37, 
s. 6; c. 580; 1991, c. 228, s. 1; 1991 (Reg. Sess., 1992), c. 1007, ss. 12, 13; 1998, 
c, 532, s. 5; 1997-121, s. 1; 1999-456, s. 59; 2003-349, s. 2.) 


Cross References. — As to interpleader in 
cases of attachment and garnishment, see G.S. 
1-440.43. 

Effect of Amendments. — Session Laws 
2003-349, s. 2, effective July 27, 2003, added 
the last sentence in subdivision (a)(2). 


Legal Periodicals. — For comment on the 
1941 amendment which inserted subsection (b), 
sée LOINECHy eRev) 541 (1941); om, the 1949 
amendment which added the third paragraph 
to subsection (c), see 27 N.C.L. Rev. 485 (1949). 


CASE NOTES 


Federal Tax Lien Entitled to Priority 
Where Taxpayer Insolvent. — A tax lien filed 
by the State of North Carolina under subsec- 
tion (c) of this section is no more than a general 
lien, and thus, under 31 U.S.C. § 191, where 
taxpayer was insolvent within the meaning of 
that statute, the federal government’s lien for 
unpaid income tax was entitled to priority 
though State lien for unpaid taxes was filed 
prior to date of federal tax lien. United States v. 
Williams, 139 F. Supp. 94 (M.D.N.C. 1956). 

No Showing That Property Rights Af- 
fected. — Relatives alleged nothing to show 
that they had any property rights under state 
law that were affected by revenue enforcement 
officer’s seizing their property to satisfy a tax 
assessment for the purposes of a due process 
claim. Lynn v. West, 134 F.3d 582, 1998 U.S. 
App. LEXIS 403 (4th Cir.), cert. denied, 525 
U.S. 813, 119 S. Ct. 47, 142 L. Ed. 2d 36 (1998) 
(But see Milligan v. State, 135 N.C. App. 781, 
50's _E2d 330 (1999)). 

Remedies of Taxpayer. — Where the Sec- 
retary of Revenue assesses additional income 


tax against a taxpayer in accordance with pro- 
visions of G.S. 105-160 et seq., and has the 
certificate filed in the county in which the 
taxpayer has property for the purpose of creat- 
ing a lien under subsection (c) of this section, 
the taxpayer may not move in such county to 
vacate and set aside the certificate on the 
ground of irregularity or invalidity, no execu- 
tion having been issued thereon nor any effort 
made to enforce the lien, but the taxpayer is 
remitted to the statutory remedies given him to 
contest the assessment or attack its validity. 
Gill v. Smith, 233 N.C. 50, 62 S.E.2d 544 (1950). 

Execution on Judgment Under Subsec- 
tion (c) Must Be Issued by Clerk. — Where 
the Secretary of Revenue has the clerk of a 
superior court to docket his certificate setting 
forth the tax due by a resident of the county 
pursuant to subsection (c) of this section, exe- 
cution on such judgment directed to the sheriff 
of the county must be issued by the clerk of the 
superior court of the county, or in his name by a 
deputy or assistant clerk, and it cannot be 
issued by the Secretary of Revenue. A sale 
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under execution issued by the Secretary is a 
nullity. Daniels v. Yelverton, 239 N.C. 54, 79 
9.1.20 dll (1953). 

Garnishee Held Liable for Costs. — 
Where the Secretary of Revenue has garnished 
a bank deposit for taxes due by the depositor, 
and the garnishee bank, in refusing to comply 
with the order, asserts no defense or setoff 
against the taxpayer, the bank, in the Secre- 
tary’s action to compel compliance, will be held 
liable also for the costs. Gill v. Bank of French 
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Bd., 230 N.C. 118, 52 S.E.2d 4 (1949). 

Applied in State v. Bonds, 120 N.C. App. 
546, 463 S.E.2d 298 (1995). 

Cited in County of Lenoir v. Moore, 114 N.C. 
App. 110, 441 S.E.2d 589 (1994), aff’d, 340 N.C. 
104, 455 S.E.2d 158 (1995); Andrews v. Crump, 
984 F. Supp. 393 (W.D.N.C. 1996); Salas v. 
McGee, 125 N.C. App. 255, 480 S.E.2d 714 
(1997); Andrews v. Crump, 144 N.C. App. 68, 
547 $.E.2d 117, 2001 N.C. App. LEXIS 340 
(2001). 


§ 105-243. Taxes recoverable by action. 


Upon the failure of any corporation to pay the taxes, fees, and penalties 
prescribed by this Subchapter, the Secretary of Revenue may certify same to 
the sheriff of the county in which such company may own property, for 
collection as provided in this Subchapter; and if collection is not made, such 
taxes or fees and penalties thereon may be recovered in an action in the name 
of the State, which may be brought in the Superior Court of Wake County, or 
in any county in which such corporation is doing business, or any county in 
which such corporation owns property. The Attorney General, on request of the 
Secretary of Revenue, shall institute such action in the Superior Court of Wake 
County, or of any such county as the Secretary of Revenue may direct. In any 
such action it shall be sufficient to allege that the tax, fee, or penalty sought to 
be recovered is delinquent, and that the same has been unpaid for the period 
of 30 days after due date. (1939, c. 158, s. 914; 1973, c. 476, s. 193.) 


§ 105-243.1. Collection of tax debts. 


(a) Definitions.— The following definitions apply in this section: 

(1) Overdue tax debt.— Any part of a tax debt that remains unpaid 90 
days or more after the notice of final assessment was mailed to the 
taxpayer. The term does not include a tax debt, however, if the 
taxpayer entered into an installment agreement for the tax debt 
under G.S. 105-237 within 90 days after the notice of final assessment 
was mailed and has not failed to make any payments due under the 
installment agreement. 

(2) Tax debt.— The total amount of tax, penalty, and interest due for 
which a notice of final assessment has been mailed to a taxpayer after 
the taxpayer no longer has the right to contest the debt. 

(b) (Effective until October 1, 2005) Outsourcing.— The Secretary may 
contract for the collection of tax debts. At least 30 days before the Department 
submits a tax debt to a contractor for collection, the Department must notify 
the taxpayer by mail that the debt may be submitted for collection if payment 
is not received within 30 days after the notice was mailed. 

(b) (Effective October 1, 2005) Outsourcing.— The Secretary may con- 
tract for the collection of tax debts owed by nonresidents and foreign entities. 
At least 30 days before the Department submits a tax debt to a contractor for 
collection, the Department must notify the taxpayer by mail that the debt may 
be submitted for collection if payment is not received within 30 days after the 
notice was mailed. 

(c) Secrecy.— A contract for the collection of tax debts is conditioned on 
compliance with G.S. 105-259. If a contractor violates G.S. 105-259, the 
contract is terminated, and the Secretary must notify the contractor of the 
termination. A contractor whose contract is terminated for violation of G.S. 
105-259 is not eligible for an award of another contract under this section for 
a period of five years from the termination. These sanctions are in addition to 
the criminal penalties set out in G.S. 105-259. 
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(d) Fee. — A collection assistance fee is imposed on an overdue tax debt that 
remains unpaid 30 days or more after the fee notice required by this subsection 
is mailed to the taxpayer. In order to impose a collection assistance fee on a tax 
debt, the Department must notify the taxpayer that the fee will be imposed if 
the tax debt is not paid in full within 30 days after the date the fee notice was 
mailed to the taxpayer. The Department may not mail the fee notice earlier 
than 60 days after the notice of final assessment for the tax debt was mailed to 
the taxpayer. The fee is collectible as part of the debt. The Secretary may waive 
the fee pursuant to G.S. 105-237 to the same extent as if it were a penalty. 

The amount of the collection assistance fee is twenty percent (20%) of the 
amount of the overdue tax debt. If a taxpayer pays only part of an overdue tax 
debt, the payment is credited proportionally to fee revenue and tax revenue. 

(e) Use. — The fee is a receipt of the Department and must be applied to the 
costs of collecting overdue tax debts. The proceeds of the fee must be credited 
to a special account within the Department and may be expended only as 
provided in this subsection. The proceeds of the fee may not be used for any 
purpose that is not directly and primarily related to collecting overdue tax 
debts. The Department may apply the proceeds of the fee for the purposes 
listed in this subsection. The remaining proceeds of the fee may be spent only 
pursuant to appropriation by the General Assembly. The fee proceeds do not 
revert but remain in the special account until spent for the costs of collecting 
overdue tax debts. The Department and the Office of State Budget and 
Management must account for all expenditures using accounting procedures 
that clearly distinguish costs allocable to collecting overdue tax debts from 
costs allocable to other purposes and must demonstrate that none of the fee 
proceeds are used for any purpose other than collecting overdue tax debts. 

The Department may apply the fee proceeds for the following purposes: 

(1) To pay contractors for collecting overdue tax debts under subsection (b) 
of this section. 

(2) To pay the fee the United States Department of the Treasury charges 
for setoff to recover tax owed to North Carolina. 

(3) To pay for taxpayer locater services, not to exceed one hundred 
thousand dollars ($100,000) a year. 

(4) To pay for postage or other delivery charges for correspondence 
directly and primarily relating to collecting overdue tax debts. 

(5) To pay for operating expenses for Project Collection Tax and the 
Taxpayer Assistance Call Center. 

(6) To pay for expenses of the Examination and Collection Division 
directly and primarily relating to collecting overdue tax debts. 

(f) Reports. — The Department must report semiannually to the Joint 
Legislative Commission on Governmental Operations and to the Revenue 
Laws Study Committee on its efforts to collect tax debts. Each report must 
‘nclude a breakdown of the amount and age of tax debts collected by collection 
agencies on contract, the amount and age of tax debts collected by the 
Department through warning letters, and the amount and age of tax debts 
otherwise collected by Department personnel. The report must itemize collec- 
tions by type of tax. Each report must also include a long-term collection plan, 
a timeline for implementing each step of the plan, a summary of steps taken 
since the last report and their results, and any other data requested by the 
Commission or the Committee. 

The Department must report by April 1, 2006, and annually thereafter, to 
the Revenue Laws Study Committee and the Fiscal Research Division of the 
General Assembly on the use of the fee proceeds for collecting overdue tax 
debts. (2001-380, ss. 2, 8; 2002-126, s. 22.2; 2003-349, s. 3; 2004-124, ss. 
93.2(a), 23.3(c); 2004-170, s. 22.5; 2005-276, ss. 22.1(a), 22.1(b), 22.6(a).) 
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Subsection (b) Set Out Twice. — The first 
version of subsection (b) set out above is effec- 
tive until October 1, 2005. The second version 
of (b) set out above is effective October 1, 2005. 

Editor’s Note. — Session Laws 2001-380, 
which enacted G.S. 105-243.1, provides in s. 1: 
“The General Assembly finds that the Depart- 
ment of Revenue has documented that the 
State’s cost of collecting overdue tax debts ex- 
ceeds twenty percent (20%) of the amount of the 
overdue tax debts. The General Assembly finds 
that the cost of collecting overdue tax debts is 
currently borne by taxpayers who pay their 
taxes on time. It is the intent of the General 
Assembly by this act to shift this cost to the 
delinquent taxpayers who owe overdue tax 
debts.” 

Session Laws 2001-380, s. 9, as amended by 
Session Laws 2003-349, s. 3, makes this section 
effective August 20, 2001, and applicable to tax 
debts that remain unpaid on or after that date. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-380, s. 9, as amended by 
Session Laws 2003-349, s. 3, makes this section 
effective August 20, 2001, and applicable to tax 
debts that remain unpaid on or after that date. 

Session Laws 2001-424, s. 14D.1, provides: 
“Funds appropriated to the Department of Rev- 
enue for Project Collect Tax shall be transferred 
to a separate Fund Code in the Department’s 
budget.” 

Session Laws 2001-424, s. 14D.2, provides: 
“The Department of Revenue shall report to the 
Joint Legislative Commission on Governmental 
Operations and the Fiscal Research Division by 
October 1, 2001, and monthly thereafter re- 
garding its progress in developing a request for 
proposal for a performance-based contract to 
collect overdue tax debts as defined in G.S. 
105-243.1. The report shall include a list of any 
funds expended in developing the request for 
proposal and the purposes for which the funds 
were spent. 

“The Department of Revenue shall consult 
with the Joint Legislative Commission on Gov- 
ernmental Operations prior to issuing the re- 
quest for proposal for performance-based con- 
tracts.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2008 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a severabil- 
ity clause. 

Session Laws 2002-126, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
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erations, Capitol Improvements, and Finance 
Act of 2002’.” 

Session Laws 2002-126, s. 22.4, provides: 
“The Department of Revenue may use up to six 
hundred thousand dollars ($600,000) during 
the 2002-2008 fiscal year from the collection 


assistance fee account created in G.S. 105- 
243.1 to be allocated as follows: 
“1) Two hundred thousand dollars 


($200,000) for contractual services related to 
system changes for managing and filing bank- 
ruptcies. 

“(2) Four hundred thousand dollars 
($400,000) for identifying delinquent taxpay- 
ers.” 

Session Laws 2002-126, ss. 22.6(a) to (c), as 
amended by Session Laws 2003-284, s. 23.1, 
and as amended by Session Laws 2004-124, ss. 
23.1 and 23.3(a), provides: “(a) There is appro- 
priated from the collection assistance fee ac- 
count created in G.S. 105-243.1 to the Depart- 
ment of Revenue the sum of one million six 
hundred twenty-two thousand eight hundred 
ninety-six dollars ($1,622,896) for the 2003- 
2004 fiscal year and the sum of two million one 
hundred fifty-four thousand five hundred nine- 
ty-three dollars ($2,154,593) for the 2004-2005 
fiscal year to pay for the costs of establishing 
and equipping a central taxpayer telecommuni- 
cations service center for collections and assis- 
tance and for the costs associated with aligning 
local field offices with the new center. Of the 
funds appropriated in this subsection, the sum 
of three million dollars ($3,000,000) that was 
designated for the 2003-2005 biennium to pay 
for the costs of establishing and equipping a 
central taxpayer telecommunications service 
center does not revert at the end of the 2004- 
2005 fiscal year but remains available until 
June 30, 2006, for operating costs of the service 
center. 

“(b) Repealed by Session Laws 2003-284, s. 
23.1, effective July 1, 20038. 

“(c) Beginning January 1, 2003, and ending 
six months following completion of the projects 
described in subsection (a) of this section, the 
Department of Revenue must report semiannu- 
ally to the Joint Legislative Commission on 
Governmental Operations on the use of the 
funds and the progress of establishing the new 
center.” 

Session Laws 2002-126, s. 31.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2002-2003 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2002-2003 fiscal year. For example, 
uncodified provisions of this act relating to the 
Medicaid program apply only to the 2002-2003 
fiscal year.” 

Session Laws 2002-126, s. 31.6 is a severabil- 
ity clause. 
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Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Session Laws 2004-124, s. 23.2(b), provides: 
“Funds are appropriated in this act from the 
collection assistance fee account created in G.S. 
105-243.1 to the Department of Revenue for 
postage for correspondence directly and prima- 
rily relating to collecting overdue tax debts, for 
operating expenses for Project Collect Tax, and 
for expenses of the Examinations and Collec- 
tions Division directly and primarily relating to 
collecting overdue tax debts as defined in Cao 
105-243.1. The Department of Revenue and the 
Office of State Budget and Management must 
account for all expenditures using accounting 
procedures that clearly distinguish costs alloca- 
ble to collecting overdue tax debts as defined in 
G.S. 105-243.1 from costs allocable to other 
purposes and must demonstrate that none of 
the fee proceeds are used for any purpose other 
than collecting overdue tax debts. 

“The Department of Revenue must report to 
the 2005 General Assembly on its implementa- 
tion of this section.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
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“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Session Laws 2005-345, s. 37, repealed Ses- 
sion Laws 2005-276, s. 22.6, which had pro- 
posed to amend subsection (d) of this section by 
inserting “the actual cost of collection, not to 
exceed” preceding “twenty percent” in the sec- 
ond paragraph. 

Effect of Amendments. — Session Laws 
2001-380, s. 8, as amended by Session Laws 
2003-384, s. 3, effective October 1, 2005, in- 
serted “owed by nonresidents and foreign enti- 
ties” at the end of the first sentence of subsec- 
tion (b). 

Session Laws 2004-124, ss. 23.2(a) and 
23.3(c), effective July 1, 2004, rewrote subsec- 
tion (e); and in subsection (f), inserted “semian- 
nually” following “report” near the beginning of 
the first sentence, and deleted the former sec- 
ond sentence. 

Session Laws 2004-170, s. 22.5, effective Au- 
gust 2, 2004, inserted the third sentence of 
subsection (e). 

Session Laws 2005-276, ss. 22.1(a) and 
922.1(b), effective July 1, 2005, in subsection (e), 
in the first paragraph, added the last sentence, 
and added subdivisisions (e)(4) through (e)(6); 
and in subsection (f), added the second para- 


graph. 


§ 105-244: Repealed by Session Laws 1998-212, s. 29A.14(0), effective 


January 1, 1999. 


§ 105-244.1. Cancellation of certain assessments. 


The Secretary of Revenue is hereby authorized, empowered and directed to 


cancel and abate all assessments 


account of any tax owing to the State o 
to the Department of Revenue agains 


made after October 16, 1940, for or on 
f North Carolina and which is payable 
t any person who was killed while a 


member of the armed forces or who has a service connected disability as a 
result of which the United States is paying him disability compensation. This 
provision shall apply only to assessments made after October 16, 1940, for 
taxes which were due prior to the time the taxpayer was inducted into the 
armed forces. If any such assessment is or has been paid, the Secretary of 
Revenue may refund the amount paid but shall not add thereto any interest. 


@1949/ic. 392, 8: 6; 1973, c. 476,'s. 1932) 
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§ 105-245. Failure of sheriff to execute order. 


If any sheriff of this State shall willfully fail, refuse, or neglect to execute any 
order directed to him by the Secretary of Revenue and within the time provided 
in this Subchapter, the official bond of such sheriff shall be liable for the tax, 
penalty, interest, and cost due by the taxpayer. (1939, c. 158, St 91649 are 
476, s. 193.) 


§ 105-246. Actions, when tried. 


All actions or processes brought in any of the superior courts of this State, 
under provisions of this Subchapter, shall have precedence over any other civil 
causes pending in such courts, and the courts shall always be deemed open for 
trial of any such action or proceeding brought therein. (1939, c. W552. le 


§ 105-247. Municipalities not to levy income and inherit- 
ance tax. 


No city, town, township, or county shall levy any tax on income or inherit- 
ance. (1939, c. 158, s. 918.) 


§ 105-248. Purpose of State taxes. 


The taxes levied in this Subchapter are for the expenses of the State 
government, the appropriations to its educational, charitable, and penal 
institutions, the interest on the debt of the State, the public schools, and other 
specific appropriations made by law, and shall be collected and paid into the 
General Fund. (1939, c. 158, s. 919; 1981, c. 3; 1993 (Reg. Sess., 1994), c. 745, 
Sl ie) 


Legal Periodicals. — For discussion of sec- For a survey of 1996 developments in consti- 
tion, see 12 N.C.L. Rev. 23 (1934), tutional law, see 75 N.C.L. Rev. 2252 (1997). 


§ 105-248.1. Reimbursement and tax-sharing distribu- 
tions. 


If the amount appropriated to the Reserve for Reimbursements to Local 
Governments and Shared Tax Revenues for a fiscal year is less than the 
amount of the distributions required by law to be made from that reserve for 
the fiscal year, the deficiency shall be credited to the reserve from the General 
Fund. Ifthe amount appropriated to the Reserve for Reimbursements to Local 
Governments and Shared Tax Revenues for a fiscal year is greater than the 
amount of the distributions required by law to be made from that reserve for 
the fiscal year, the excess reverts to the General Fund. (1991 (Reg. Sess., 1992), 
€. 812.5. 9(a).) 


§ 105-249: Repealed by Session Laws 1998-95, s. 27, effective July 1, 1999. 


§ 105-249.1: Repealed by Session Laws 1998-95, s. 28, effective July 1, 
1999. 
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§ 105-249.2. Due date extended and penalties waived for 
certain military personnel or individuals af- 
fected by a presidentially declared disaster. 


(a) Combat. — The Secretary may not assess interest or a penalty against a 
taxpayer for any period that 1s disregarded under section 7508 of the Code in 
determining the taxpayer’s liability for a federal tax. A taxpayer is granted an 
extension of time to file a return or take another action concerning a State tax 
for any period during which the Secretary may not assess interest or a penalty 
under this section. 

(b) Disaster. — The penalties in G.S. 105-236(2), (3), and (4) may not be 
assessed for any period in which the time for filing a federal return or report 
or for paying a federal tax is extended under section 7508A of the Code because 
of a presidentially declared disaster. For the purpose of this section, “presi- 
dentially declared disaster” has the same meaning as in section 1033(h) (3) of 
the Code. (1967, c. 706, s. 1; 1991, c. 439, s. 1; 1991 (Reg. Sess., 1992), c. 922, 
s. 10; 2001-87, s. 1; 2001-414, s. 24.) 


§ 105-249.3: Repealed by Session Laws 1998-98, s. 19, effective August 14, 
1998. 


§ 105-250. Law applicable to foreign corporations. 


All foreign corporations, and the officers and agents thereof, doing business 
in this State, shall be subject to all the liabilities and restrictions that are or 
may be imposed upon corporations of like character, organized under the laws 
of this State, and shall have no other or greater powers. (1939, c. 158, s. 920.) 


§ 105-250.1: Repealed by Session Laws 1981 (Regular Session, 1982), c. 
1209. 


§ 105-251. Type of information a taxpayer must provide. 


A taxpayer must give information to the Secretary when the Secretary 
requests the information. The Secretary may request a taxpayer to provide 
only the following kinds of information on a return, a report, or otherwise: 

(1) Information that identifies the taxpayer. 

(2) Information needed to determine the liability of the taxpayer for a tax. 

(3) Information needed to determine whether an item is subject to a tax. 

(4) Information that enables the Secretary to collect a tax. 

(5) Other information the law requires a taxpayer to provide or the 
Secretary needs to perform a duty a law requires the Secretary to 
perform. (1939, c. 158, s. 921; 1973, c. 476, s. 193; 1993 (Reg. Sess., 
1994), 'c. 661,'s. 2.) 


§ 105-251.1: Repealed by Session Laws 1991 (Regular Session, 1992), c. 
LOOW -s.14- 


§ 105-252. Returns required. 


A person who receives from the Secretary any form requiring information 
shall fill the form out properly and answer each question fully and correctly. If 
unable to answer a question, the person shall explain why in writing. The 
person shall return the form to the Secretary at the time and place required by 
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the Secretary. The person shall also furnish an oath or affirmation verifying 
the return; the oath or affirmation shall be in the form required by the 
Secretary. (1939, c. 158, s. 922; 1973, c. 476, s. 193; 1991 (Reg. Sess., 1992), c. 
93075. 0.) 


§ 105-253. Personal liability when certain taxes not remit- 
ted. 


(a) Any officer, trustee, or receiver of any corporation or limited liability 
company required to file a report with the Secretary who has custody of funds 
of the corporation or company and who allows the funds to be paid out or 
distributed to the stockholders of the corporation or to the members of the 
company without having remitted to the Secretary any State taxes that are 
due is personally liable for the payment of the tax. 

(b) Each responsible officer is personally and individually liable for all of the 
following: 

(1) All sales and use taxes collected by a corporation or a limited liability 
company upon its taxable transactions. 

(2) All sales and use taxes due upon taxable transactions of a corporation 
or a limited lability company but upon which it failed to collect the 
tax, but only if the person knew, or in the exercise of reasonable care 
should have known, that the tax was not being collected. 

(3) All taxes due from a corporation or a limited liability company 
pursuant to the provisions of Articles 36C and 36D of Subchapter V of 
this Chapter and all taxes payable under those Articles by it to a 
supplier for remittance to this State or another state. 

(4) All income taxes required to be withheld from the wages of employees 
of a corporation or a limited liability company. 

The liability of the responsible officer is satisfied upon timely remittance of 
the tax by the corporation or the limited liability company. If the tax remains 
unpaid after it is due and payable, the Secretary may assess the tax against 
and collect the tax from any responsible officer in accordance with the 
procedures in this Article for assessing and collecting tax from a taxpayer. As 
used in this section, the term “responsible officer” means the president and the 
treasurer of a corporation, the manager of a limited liability company, and any 
officer of a corporation or member of a limited liability company who has a duty 
to deduct, account for, or pay taxes listed in this subsection. Any penalties that 
may be imposed under G.S. 105-236 and that apply to a deficiency also apply 
to an assessment made under this section. The provisions of this Article apply 
to an assessment made under this section to the extent they are not inconsis- 
tent with this section. 

The period of limitations for assessing a responsible officer for unpaid taxes 
under this section expires one year after the expiration of the period of 
limitations for assessment against the corporation or limited liability company. 

(c) Repealed by Session Laws 1991 (Regular Session, 1992), c. 1007, s. 15. 
(1939, c. 158, s. 923; 1941, c. 50, s. 10; 1955, c. 1350, s. 23; 1973, c. 476, s. 193; 
ce, 1287, s. 13; 1983, ¢. 220s. 1, 1991 ).¢. 690, Ss. 7; 1997 (Ress Secs e190 3am 
1007, s. 15; 1995, c. 390, s. 15; 1995 (Reg. Sess., 1996), c. 647, s. 52; 1997-6, s. 
9; 1998-212, s. 29A.14(p); 1999-337, s. 34.) 


CASE NOTES 


The first two paragraphs of this section graphs were enacted at different times; the first 
are independent of each other; each pro- in 1939, the second in 1973. They differ in 
vides a means for holding officers personally scope; the first applies to all state tax sched- 
liable for unpaid corporate taxes. The two para- ules, while the second is limited to sales and 


984 


$105-254 ART. 9. ADMINISTRATION, ETC. §$105-256 


use taxes. Neither paragraph requires refer- Cited in In re Taylor Tobacco Enters., Inc., 
ence to the other for definition of terms or for 106 Bankr. 441 (E.D.N.C. 1989). 

any other reason. In re Jonas, 70 N.C. App. JAG, 

318 S.E.2d 869 (1984). 


§ 105-254. Secretary to furnish forms. 


The Secretary shall prepare forms suitable for carrying out the duties 
delegated to the Secretary. Upon request, the Secretary shall provide forms to 
any person subject to the laws administered by the Secretary. Failure to 
receive or secure a form does not relieve a person from a duty to file a return 
or a report. (1939, c. 158, s. 924; 1978, c. A76, s. 193; 1991 (Reg. Sess., 1992), 
c. 930, s. 6.) 


§ 105-255. Secretary of Revenue to keep records. 


The Secretary of Revenue shall keep books of account and records of 
collections of taxes as may be prescribed by the Director of the Budget; shall 
keep an assessment roll for the taxes levied, assessed, and collected under this 
Subchapter, showing in same the name of each taxpayer, the amount of tax 
assessed against each, when assessed, the increase or decrease in such 
assessment; the penalties imposed and collected, and the total tax paid; and 
shall make monthly reports to the Director of the Budget and to the Auditor 


and/or State Treasurer of all collections of taxes on such forms as prescribed by 
the Director of the Budget. (1939, c. 158, s. 925; 1973, c. AO msl on) 


Cross References. — As to photographic 
reproductions of records of Department of Rev- 
enue, see G.S. 8-45.3. 


§ 105-256. Reports prepared by Secretary of Revenue. 


(a) Reports. — The Secretary shall prepare and publish the following: 

(1) At least every two years, statistics concerning taxes imposed by this 
Chapter, including amounts collected, classifications of taxpayers, 
geographic distribution of taxes, and other facts considered pertinent 
and valuable. 

(2) At least every two years, a tax expenditure report that lists the tax 
expenditures made by a provision in this Chapter, other than a 
provision in Subchapter I], and gives an estimate of the amount by 
which revenue is reduced by each tax expenditure. A “tax expendi- 
ture” is an exemption, an exclusion, a deduction, an allowance, a 
credit, a refund, a preferential tax rate, or another device that reduces 
the amount of tax revenue that would otherwise be available to the 
State. An estimate of the amount by which revenue 1s reduced by a tax 
expenditure may be stated as ranging between two amounts if the 
Department does not have sufficient data to make a more specific 
estimate. 

(3) As often as required, a report that 1s not listed in this subsection but 
is required by another law. 

(4) As often as the Secretary determines is needed, other reports concern- 
ing taxes imposed by this Chapter. 

(5) At least once a year, a statement of the taxpayer’s bill of rights, which 
sets forth in simple and nontechnical terms the following: 

a. The taxpayer's right to have the taxpayer’s tax information kept 
confidential. 
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b. The rights of a taxpayer and the obligations of the Department 
during an audit. 

c. The procedure for a taxpayer to appeal an adverse decision of the 
Department at each level of determination. 

d. The procedure for a taxpayer to claim a refund for an alleged 
overpayment. 

e. The procedure for a taxpayer to request information, assistance, 
and interpretations or to make complaints. 

f. Penalties and interest that may apply and the basis for requesting 
waiver of a penalty. 

g. The procedures the Department may use to enforce the collection of 
a tax, including assessment, jeopardy assessment, enforcement of 
hens, and garnishment and attachment. 

(6) On an annual basis, a report on the quality of services provided to 
taxpayers, including telephone and walk-in assistance and taxpayer 
education. The report must be submitted to the Joint Legislative 
Commission on Governmental Operations. 

(7) The reports required under G.S. 105-129.19 and G.S. 105-129.44. 

(b) Information. — The Secretary may require a unit of State or local 
government to furnish the Secretary statistical information the Secretary 
needs to prepare a report under this section. Upon request of the Secretary, a 
unit of government shall submit statistical information on one or more forms 
provided by the Secretary. e 

(c) Distribution. — The Secretary shall distribute reports prepared by the 
Secretary as follows without charge: 

(1) Five copies to the Division of State Library of the Department of 
Cultural Resources, as required by G.S. 125-11.7. 

(2) Five copies to the Legislative Services Commission for the use of the 
General Assembly. 

(3) Upon request, one copy to each entity and official to which a copy of the 
reports of the Appellate Division of the General Court of Justice is 
furnished under G.S. 7A-343.1. 

(4) One copy of the tax expenditure report to each member of the General 
Assembly and, upon request, one copy of any other report to each 
member of the General Assembly. 

(5) One copy of the taxpayer’s bill of rights to each taxpayer the Depart- 
ment contacts regarding determination or collection of a tax, other 
than by providing a tax form. 

(6) Upon request, one copy of the taxpayer’s bill of rights to each taxpayer. 

The Secretary may charge a person not listed in this subsection a fee for a 
report prepared by the Secretary in an amount that covers publication or 
copying costs and mailing costs. 

(d) Other Requirements. — The following requirements apply to the Secre- 
tary: 

(1) Video Poker. — G.S. 14-306.1(j) requires the Department to provide 
summary reports quarterly to the Joint Legislative Commission on 
Governmental Operations. 

(2) Escheats. — G.S. 116B-60(g) requires the Secretary to furnish infor- 
mation to the Escheat Fund on October 1 of each year. 

(e) Repealed by Session Laws 2004-124, s. 23.3(b), effective July 1, 2004. 
(1939, c. 158, s. 926; 1955, c. 1350, s. 8; 1973, c..476, s: 193; 1991, c. 10,'s. 1; 
1991 (Reg. Sess., 1992), c. 1007, s. 16; 1993; ¢. 438, sere: 532¥s) 6:2001-414. 
Ss. 25, 26; 2002-87, s. 8; 2002-126, s. 22.5; 2004-124, s. 23.3(b).) 


Cross References. — As to the annual re- Legislative Commission on Governmental Op- 
port by the Department of Revenue to the Joint erations, see G.S. 143B-218.1. 
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Editor’s Note. — Session Laws 2001-414, 
ss. 25 and 26, effective September 14, 2001, 
recodified G.S. 143B-218.1 as subdivision (a)(6) 
of this section. 

Session Laws 2003-284, s. 7.6(j), provides: 
‘Department of Revenue Reports. — The De- 
partment of Revenue shall provide to the De- 
partment of Public Instruction a preliminary 
report for the current fiscal year of the assessed 
value of the property tax base for each county 
prior to March 1 of each year and a final report 
prior to May 1 of each year. The reports shall 
include for each county the annual sales assess- 
ment ratio and the taxable values of (i) total 
real property, (ii) the portion of total real prop- 
erty represented by the present-use value of 
agricultural land, horticultural land, and for- 
estland as defined in G.S. 105-277.2, (111) prop- 
erty of public service companies determined in 
accordance with Article 23 of Chapter 105 of the 
General Statutes, and (iv) personal property.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 

Session Laws 2004-124, s. 30.9, provides: 
“Any funds received by the Department of 
Transportation as a result of the Department of 
Revenue’s Fuel Tax Action Plan in an amount 
greater than the costs of administering the 
program during the 2004-2005 fiscal year shall 
be distributed equally among the 14 Highway 
Divisions. One-half of the funds distributed to 
each Highway Division shall be used for con- 
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tract resurfacing and the remaining one-half of 
the funds distributed to each Highway Division 
shall be used for highway maintenance. 

“The Department of Revenue shall submit 
periodic reports to the Joint Legislative Trans- 
portation Oversight Committee and the Joint 
Legislative Commission on Governmental Op- 
erations on the implementation of the Depart- 
ment’s Fuel Tax Action Plan. The initial report 
shall describe the plan, the steps the Depart- 
ment intends to take to implement the plan, the 
timetable for implementation of the steps, and 
the amount of revenue the Department expects 
to generate. Subsequent reports shall describe 
the Department’s progress in implementing the 
plan, the number of newly authorized positions 
that have been filled, and the amount and 
source of revenue generated from implementa- 
tion. The Department shall submit the initial 
report August 1, 2004. Subsequent reports 
shall be submitted every three months starting 
November 1, 2004, until the end of the plan. 
The Department shall not distribute revenue 
generated by the Fuel Tax Action Plan until the 
revenue has been included in a report submit- 
ted under this section.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
‘Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2004-124, s. 23.3(b), effective July 1, 2004, 
repealed former subsection (e) concerning local 
tax administration expenses. 


§ 105-256.1. Corporate annual report. 


A corporation that files its annual report with the Secretary must pay the 
amount provided in G.S. 55-1-22 when it files the report. Amounts collected 
under this section shall be credited to the General Fund as tax revenue. The 
Secretary must transmit an annual report filed with the Secretary in accor- 
dance with G.S. 55-16-22 to the Secretary of State. (1997-475, s. 6.10.) 


CASE NOTES 


Applied in Ben Johnson Homes, Inc. v. Wat- 
kins, 142 N.C. App. 162, 541 S.E.2d 769, 2001 


N.C. App. LEXIS 32 (2001), aff’d, 354 N.C. 563, 
555 S.E.2d 608 (2001). 
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§ 105-257. Department may charge fee for report or other 
document. 


The Secretary of Revenue may charge a fee for a report or another document 
in an amount that covers copying or publication costs and mailing costs. (1933, 
C08 ,8. 2 loop pom outs. o. |Ov 5.6 4 /OmsatOj OG imce lt) aera 


Legal Periodicals. — For discussion of sec- 
tion, see 11 N.C.L. Rev. 250 (1933). 


§ 105-258. Powers of Secretary of Revenue; who may sign 
and verify legal documents; who may serve 
civil papers. 


(a) Secretary May Examine Data and Summon Persons. — The Secretary of 
Revenue, for the purpose of ascertaining the correctness of any return, making 
a return where none has been made, or determining the liability of any person 
for any tax imposed by this Subchapter, or collecting any such tax, shall have 
the power to examine, personally, or by an agent designated by him, any books, 
papers, records, or other data which may be relevant or material to such 
inquiry, and the Secretary may summon the person liable for the tax or 
required to perform the act, or any officer or employee of such person, or any 
person having possession, custody, care or control of books of account contain- 
ing entries relevant or material to the income and expenditures of the person 
liable for the tax or required to perform the act, or any other person having 
knowledge in the premises, to appear before the Secretary, or his agent, ata 
time and place named in the summons, and to produce such books, papers, 
records or other data, and to give such testimony under oath as may be 
relevant or material to such inquiry, and the Secretary or his agent may 
administer oaths to such person or persons. If any person so summoned refuses 
to obey such summons or to give testimony when summoned, the Secretary 
may apply to the Superior Court of Wake County for an order requiring such 
person or persons to comply with the summons of the Secretary, and the failure 
to comply with such court order shall be punished as for contempt. 

(b) Department Employees May Sign and Verify Legal Documents. — In a 
matter to which the Secretary of Revenue is a party or in which the Secretary 
has an interest, all legal documents may be signed and verified on behalf of the 
Secretary by (i) a Deputy or Assistant Secretary; (ii) any director or assistant 
director of any division of the Department of Revenue; or (iii) any other agent 
or employee of the Department so authorized by the Secretary of Revenue. 

(c) Department Employees May Serve Civil Papers. — In a civil matter to 
which the Secretary of Revenue is a party or in which the Secretary has an 
interest, any agent or employee of the Department of Revenue may serve 
summonses and other legal documents lawfully issued when so authorized by 
the Secretary of Revenue. (1939, c. 158, s. 927; 1943, c. A00).s.9°9; 1955 nes4aee 
1959, c. 1259, s. 8A; 1973, c. 476, s. 193; 1987 (Reg. Sess., 1988), c. 1044, s. 1; 
LOOT aula (cee ls) 


CASE NOTES 


Constitutionality. — This section is not cause the statute is not self-enforcing. The 


unconstitutional under N.C. Const., Art. I, § 19 
and 20. State v. Davis, 96 N.C. App. 545, 386 
§.E.2d 743 (1989). 

This section does not violate constitu- 
tional search and seizure provisions, be- 


Secretary of Revenue does not have the author- 
ity to compel compliance with a summons, and 
if a revenue agent is forced to go to superior 
court to enforce compliance with an order, the 
court’s scrutiny of the order will ensure that no 
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abuse of process occurs. State v. Davis, 96 N.C. 
App. 545, 386 S.E.2d 743 (1989). 

Scope of Administrative Summons 
Power. — The administrative summons power 
under this section is more analogous to that 
held by a grand jury than to the search and 
seizure power of a police officer. It grants inqui- 
sitional powers, allowing investigations on the 
suspicion that a law is being violated, or even 
because the Department wants assurances that 
it is not. State v. Davis, 96 N.C. App. 545, 386 
Sone (1939). 
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This section does not require that a tax 
investigator have probable cause before 
examining a taxpayer’s records. State v. Davis, 
96 N.C. App. 545, 386 S.E.2d 743 (1989). 

A summons under this section would 
violate constitutional protections if it was 
overly broad, not issued in good faith for a 
legitimate purpose, or not relevant to that 
purpose. State v. Davis, 96 N.C. App. 545, 386 
S.E2d 7431989): 


§ 105-258.1. Taxpayer interviews. 


(a) Scope. — This section applies 


to in-person interviews between a tax- 


payer and an officer or employee of the Department relating to the determ1- 
nation or collection of a tax, other than an in-person interview concerning any 


of the following: 
(1) A criminal investigation. 


(2) The determination or collection of a tax imposed by Article 2D of this 


Chapter. 


(3) The assessment under G.S. 105-241.1(g) of a tax whose collection is in 


jeopardy. 


(4) The levy or execution under G.S. 105-241.2(e) of an assessment whose 


collection is in jeopardy. 


(b) Recording of Interview. — The Department shall allow a taxpayer to 
make an audio recording of an interview at the taxpayer’s expense and using 
the taxpayer’s equipment. The Department may make an audio recording of an 
interview at its own expense and using its own equipment. The Department 
shall, upon request of the taxpayer, provide the taxpayer a transcript of an 


interview recorded by the Department; 
d transcription and reproduction of the 


taxpayer for the cost of the requeste 
transcript. 


the Department may charge the 


(c) Disclosure of Procedure. — At or before an initial interview relating to 
the determination of a tax, the Department shall provide the taxpayer a 


written explanation of the audit process 


and the taxpayer’s rights in the 


process. At or before an initial interview relating to the collection of a tax, the 
Department shall provide the taxpayer a written explanation of the collection 
process and the taxpayer's rights in the process. 

(d) Right of Consultation. — A taxpayer may authorize a person to represent 
the taxpayer in an interview if the person has a written power of attorney 
executed by the taxpayer. The Department may not require a taxpayer to 
accompany the taxpayer’s representative to the interview unless the Secretary 
has summoned the taxpayer pursuant to G.S. 105-258. 

(e) Suspension of Interview. — The Department shall suspend an interview 
relating to the determination of a tax if the taxpayer is not accompanied by a 


representative and, at any time during 
532, s. 7; 1993 (Reg. Sess., 1994), c. 745, 


consult with another person. (1993, c. 
s. 18.) 


the interview, expresses the desire to 


§ 105-259. Secrecy required of officials; penalty for viola- 


tion. 


(a) Definitions. — The following definitions apply in this section: 
(1) Employee or officer. — The term includes a former employee, a former 
officer, and a current or former member of a State board or commis- 


sion. 
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(2) Tax information. — Any information from any source concerning the 
liability of a taxpayer for a tax, as defined in G.S. 105-228.90. The 
term includes the following: 

a. Information contained on a tax return, a tax report, or an application 
for a license for which a tax is imposed. 

b. Information obtained through an audit of a taxpayer or by correspon- 
dence with a taxpayer. 

c. Information on whether a taxpayer has filed a tax return or a tax 
report. 

d. A list or other compilation of the names, addresses, social security 
numbers, or similar information concerning taxpayers. 

The term does not include (i) statistics classified so that information about 
specific taxpayers cannot be identified, (ii) an annual report required to be filed 
under G.S. 55-16-22 or (111) the amount of tax refunds paid to a governmental 
entity listed in G.S. 105-164.14(c) or to a State agency. 

(b) Disclosure Prohibited. — An officer, an employee, or an agent of the State 
who has access to tax information in the course of service to or employment by 
the State may not disclose the information to any other person unless the 
disclosure is made for one of the following purposes: 

(1) To comply with a court order or a law. 

(2) Review by the Attorney General or a representative of the Attorney 
General. 

(3) Review by a tax official of another jurisdiction to aid the jurisdiction in 
collecting a tax imposed by this State or the other jurisdiction if the 
laws of the other jurisdiction allow it to provide similar tax informa- 
tion to a representative of this State. 

(4) To provide a governmental agency or an officer of an organized 
association of taxpayers with a list of taxpayers who have paid a 
privilege license tax under Article 2 of this Chapter. 

(5) To furnish to the chair of a board of county commissioners information 
on the county sales and use tax. 

(5a) Reserved. 

(5b) To furnish to the finance officials of a city a list of the utility taxable 
gross receipts and piped natural gas tax revenues attributable to the 
city under G.S. 105-116.1 and G.S. 105-187.44 or under former G.S. 
105-116 and G.S. 105-120. 

(5c) To provide the following information to a regional public transporta- 
tion authority or a regional transportation authority created pursuant 
to Article 26 or Article 27 of Chapter 160A of the General Statutes on 
an annual basis, when the information is needed to enable the 
authority to administer its tax laws: 

a. The name, address, and identification number of retailers who 
collect the tax on leased vehicles imposed by G.S. 105-187.5. 

b. The name, address, and identification number of a retailer audited 
by the Department of Revenue regarding the tax on leased 
vehicles imposed by G.S. 105-187.5, when the Department deter- 
mines that the audit results may be of interest to the authority. 

(5d) To provide the following information to a county or city on an annual 
basis, when the county or city needs the information for the admin- 
istration of its local tax on prepared food and beverages: 

a. The name, address, and identification number of retailers who 
collect the sales and use taxes imposed under Article 5 of this 
Chapter and may be engaged in the business of selling prepared 
food and beverages. 
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b. The name, address, and identification number of a retailer audited 
by the Department of Revenue regarding the sales and use taxes 
imposed under Article 5 of this Chapter, when the Department 
determines that the audit results may be of interest to the county 
or city in the administration of its local tax on prepared food and 
beverages. 

(6) To sort, process, or deliver tax information on behalf of the Depart- 
ment of Revenue. 

(6a) To furnish the county or city official designated under G.S. 105- 
164.14(f) a list of claimants that have received a refund of the county 
sales or use tax to the extent authorized in G.S. 105-164.14(f). 

(7) To exchange information with the Division of the State Highway 
Patrol of the Department of Crime Control and Public Safety, the 
Division of Motor Vehicles of the Department of Transportation, or the 
International Fuel Tax Association, Inc., when the information is 
needed to fulfill a duty imposed on the Department of Revenue, the 
Division of the State Highway Patrol of the Department of Crime 
Control and Public Safety, or the Division of Motor Vehicles of the 
Department of Transportation. 

(7a) To furnish the name and identifying information of motor carriers 
whose licenses have been revoked to the administrator of a national 
criminal justice system database that makes the information avail- 
able only to criminal justice agencies and public safety organizations. 

(8) To furnish to the Department of State Treasurer, upon request, the 
name, address, and account and identification numbers of a taxpayer 
who may be entitled to property held in the Escheat Fund. 

(9) To furnish to the Employment Security Commission the name, ad- 
dress, and account and identification numbers of a taxpayer when the 
information is requested by the Commission in order to fulfill a duty 
imposed under Article 2 of Chapter 96 of the General Statutes. 

(9a) To furnish information to the Employment Security Commission to 
the extent required for its NC WORKS study of the working poor 
pursuant to G.S. 108A-29(r). The Employment Security Commission 
shall use information furnished to it under this subdivision only in a 
nonidentifying form for statistical and analytical purposes related to 
its NC WORKS study. The information that may be furnished under 
this subdivision is the following with respect to individual income 
taxpayers, as shown on the North Carolina income tax forms: 

a. Name, social security number, spouse’s name, spouse’s social 
security number, and county of residence. 

b. Filing status and federal personal exemptions. 

c. Federal taxable income, additions to federal taxable income, and 
total of federal taxable income plus additional income. 

d. Income while a North Carolina resident, total income from North 
Carolina sources while a nonresident, and total income from all 
sources. 

e. Exemption for children, nonresidents’ and part-year residents’ 
exemption for children, and credit for children. 

f. Expenses for child and dependent care, portion of expenses paid 
while a resident of North Carolina, portion of expenses paid while 
a resident of North Carolina that was incurred for dependents 
who were under the age of seven and dependents who were 
physically or mentally incapable of caring for themselves, credit 
for child and dependent care expenses, other qualifying expenses, 
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credit for other qualifying expenses, total credit for child and 
dependent care expenses. 

(10) Review by the State Auditor to the extent authorized in GS. 
147-64.7. 

(11) To give a spouse who elects to file a joint tax return a copy of the 
return or information contained on the return. 

(lla) To provide a copy of a return to the taxpayer who filed the return. 

(11b) In the case of a return filed by a corporation, a partnership, a trust, 
or an estate, to provide a copy of the return or information on the 
return to a person who has a material interest in the return if, under 
the circumstances, section 6103(e)(1) of the Code would require 
disclosure to that person of any corresponding federal return or 
information. 

(11c) In the case of a return of an individual who is legally incompetent or 
deceased, to provide a copy of the return to the legal representative of 
the estate of the incompetent individual or decedent. 

(12) To contract with a financial institution for the receipt of withheld 
income tax payments under G.S. 105-163.6 or for the transmittal of 
payments by electronic funds transfer. 

(13) To furnish the Fiscal Research Division of the General Assembly, 
upon request, a sample, suitable in character, composition, and size 
for statistical analyses, of tax returns or other tax information from 
which taxpayers’ names and identification numbers have been re- 
moved. 

(14) To exchange information concerning a tax imposed by Subchapter V 
of this Chapter with the Standards Division of the Department of 
Agriculture and Consumer Services when the information is needed 
to administer the Gasoline and Oil Inspection Act, Article 3 of Chapter 
119 of the General Statutes. 

(15) To exchange information concerning a tax imposed by Articles 2A, 2C, 
or 2D of this Chapter with one of the following agencies when the 
information is needed to fulfill a duty imposed on the Department or 
the agency: 

a. The North Carolina Alcoholic Beverage Control Commission. 

b. The Division of Alcohol Law Enforcement of the Department of 
Crime Control and Public Safety. 

c. The Bureau of Alcohol, Tobacco, and Firearms of the United States 
Treasury Department. 

d. Law enforcement agencies. 

e. The Division of Community Corrections of the Department of 
Correction. 

(15a) To furnish to the head of the appropriate State or federal law 
enforcement agency information concerning the commission of an 
offense under the jurisdiction of that agency discovered by the 
Department during a criminal investigation of the taxpayer. 

(16) To furnish to the Department of Secretary of State the name, address, 
tax year end, and account and identification numbers of a corporation 
liable for corporate income or franchise taxes or of a limited liability 
company liable for a corporate or a partnership tax return to enable 
the Secretary of State to notify the corporation or the limited liability 
company of the annual report filing requirement or that its articles of 
incorporation or articles of organization or its certificate of authority 
has been suspended. 

(16a) To provide the North Carolina Self-Insurance Security Association 
information on self-insurers’ premiums as determined under G.S. 
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105-228.5(b), (b1), and (c) for the purpose of collecting the assess- 
ments authorized in G.S. 97-133(a). 

(17) To inform the Business License Information Office of the Department 
of Commerce of the status of an application for a license for which a 
tax is imposed and of any information needed to process the applica- 
tion. 

(18) To furnish to the Office of the State Controller the name, address, and 
account and identification numbers of a taxpayer upon request to 
enable the State Controller to verify statewide vendor files or track 
debtors of the State. 

(19) To furnish to the North Carolina Industrial Commission information 
concerning workers’ compensation reported to the Secretary under 
G.S. 105-163.7. 

(20) (Repealed effective January 1, 2012) To furnish to the Environ- 
mental Management Commission information concerning whether a 
person who is requesting certification of a dry-cleaning facility or 
wholesale distribution facility from the Commission is liable for 
privilege tax under Article 5D of this Chapter. 

(21) To exchange information concerning the tax on piped natural gas 
imposed by Article 5E of this Chapter with the North Carolina 
Utilities Commission or the Public Staff of that Commission. 

(22) To provide the Secretary of Administration pursuant to G.S. 143-59.1 
a list of vendors and their affiliates who meet one or more of the 
conditions of G.S. 105-164.8(b) but refuse to collect the use tax levied 
under Article 5 of this Chapter on their sales delivered to North 
Carolina. 

(23) To provide public access to a database containing the names and 
account numbers of taxpayers who are not required to pay sales and 
use taxes under Article 5 of this Chapter to a retailer because of an 
exemption or because they are authorized to pay the tax directly to the 
Department of Revenue. 

(24) To furnish the Department of Commerce and the Employment 
Security Commission a copy of the qualifying information required in 
GS, 105-129.7(b). 

(25) To provide public access to a database containing the names of 
retailers who are registered to collect sales and use taxes under 
Article 5 of this Chapter. 

(26) To contract for the collection of tax debts pursuant to G.S. 105-243.1. 

(27) To publish the information required under G.S. 105-129.6, 105- 
129.19, 105-129.26, 105-129.38, 105-129.44, 105-129.65A, 105-130.41, 
105-130.45, 105-151.22, and 105-164.14. 

(28) To exchange information concerning a tax credit claimed under 
Article 3E of this Chapter with the North Carolina Housing Finance 
Agency. 

(29) To Beatie to the Economic Investment Committee established pur- 
suant to G.S. 143B-437.48 information necessary to implement Part 
OF of Article 10 of Chapter 143B of the General Statutes. 

(30) (Effective for business activities occurring on or after May 1, 
2005) To publish the information required under G.S. 105-129.54 and 
to prove that a business does not meet the definition of “small 
business” under Article 3F of this Chapter because the annual receipts 
of the business, combined with the annual receipts of all related 
persons, exceeds the applicable amount. 

(31) (Repealed for business activities occurring in taxable years 
beginning on or after January 1, 2020) To verify with a related 
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entity or strategic partner information relating to that entity provided 

by a taxpayer claiming a credit under Article 3G of this Chapter. 
(32) To provide the report required under G.S. 105-164.14(c) to the 

Department of Public Instruction and the Fiscal Research Division of 


the General Assembly. 


(33) To provide to the North Carolina State Lottery Commission the 
information required under G.S. 18C-141. 

(34) (Effective for taxable years on or after January 1, 2005) To 
exchange information concerning a tax credit claimed under G.S. 
105-130.47 or G.S. 105-151.29 with the North Carolina Film Office of 
the Department of Commerce and with the regional film commissions 
and to publish the reports required under those sections. 

(35) To furnish to a taxpayer claiming a credit under Article 3G of this 
Chapter information from a related entity or strategic partner to the 
extent that information was used by the Secretary to adjust the 
amount of tax credit claimed by the taxpayer. 

(c) Punishment. — A person who violates this section is guilty of a Class 1 
misdemeanor. If the person committing the violation is an officer or employee, 
that person shall be dismissed from public office or public employment and 
may not hold any public office or public employment in this State for five years 
after the violation. (1939, c. 158, s. 928; 1951, c. 190 PSS2F1973) CF 4.7 6Ne Aas. 
c. 903, 8. 4; c. 1287, 8. 13; 1975, c. 19,'s. 29; . 21d, 8. 1; LOTT! Cl 6579 Si 6 aLONo, 
c. 495; 1983, c. 7; 1983 (Reg. Sess., 1984), c. 1004, s. 3; CH LO84° si 25198 Tec, 
440, s. 4; 1989, c. 628; c. 728, s. 1.47; 1989 (Reg. Sess., 1990), -6)945)'90915. 1993" 
c. 485, s. 31; ¢.539, s. 712; 1994, Ex. Sess. ¢. 14)'s) 51; ¢. 24,s. 14(c); 1993 (Reg. 
Sess., 1994), c. 679, s. 8.4; 1995, c. 17, s. 11 5c. 21,8. 2;71997-118Psi6eloo 726m. 
s. 14; 1997-340, s. 2; 1997-392, s. 4.1; 1997-475, s. 6.11; 1998-22, ss. LOT: 
1998-98, ss. 13.1(b), 20; 1998-139, s. 1; 1998-212, s. 12.27A(o): 199922 ONS Byer; 
1999-340, s. 8; 1999-341, s. 8; 1999-360, s. 2.1; 1999-438, s. 18 1999-452) 3. 
28.1; 2000-120, s. 8; 2000-173, s. 11; 2001-205, s. 1; 2001-380, s. 5; 2001-476, s. 
8(b); 2001-487, ss. 47(d), 123; 2002-87, s. 7; 2002-106, s. 0; 200217265 De: 
2003-349, s. 4; 2003-416, s. 2; 2004-124, s. 32D.3; 2004-170, s. 23; 2004-204, 1st 
Ex. Sess., s. 4; 2005-276, ss. 31.1(cc), 39.1(c), 7.27(b); 2005-400, s. 20; 2005-429, 
s. 2.13; 2005-435, ss. 32(b), 32(c), 37, 48.) 


Editor’s Note. — Session Laws 1997-392, s. 
8 provides in part that s. 4.1 of Session Laws 
1997-392, which added subdivision (b)(20) of 
this section, is repealed effective January 1, 
2012. 

The number of subdivision (b)(24) was as- 
signed by the Revisor of Statutes, the designa- 
tion in Session Laws 1999-360, s. 2.1 having 
been subdivision (b)(22). 

Session Laws 2001-476, s. 8(c), as amended 
by Session Laws 2001-487, s. 123, makes this 
section effective for business activities occur- 
ring on or after January 1, 2002, and applicable 
to business activities occurring before that date 
for which no application has been filed with the 
Department of Commerce if the taxpayer files 
the application, pays required fees and submits 
returned application and relevant tax return. 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 


Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

The Business License Information Office of 
the Department of Secretary of State, referred 
to in sub-subdivision (a)(2)c. and subdivision 
(b)(17), was abolished by Session Laws 2004- 
124, s. 13.9A(a). 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Session Laws 2005-429, s. 3, provides: “The 
Economic Development Oversight Committee 
shall study the issue of public disclosure as it 
relates to economic development efforts. Specif- 
ically, the Committee shall study ways of pro- 
viding the public information about the employ- 
ment levels, and any changes in employment 
levels, of businesses that receive economic de- 


994 


§105-259 


velopment incentives from the State or local 
governments. The Committee may make an 
interim report on this study, including any 
recommendations for legislative proposals, to 
the 2006 Regular Session of the 2005 General 
Assembly and shall make a final report on this 
study to the 2007 General Assembly.” 

Effect of Amendments. — Session Laws 
2003-349, s. 4, effective July 27, 2003, in sub- 
division (b)(7), substituted “Division of the 
State Highway Patrol of the Department of 
Crime Control and Public Safety” for “Division 


of Motor Vehicles of the Department of Trans- . 


portation” and substituted “Division of the 
State Highway Patrol of the Department of 
Crime Control and Public Safety” for “Division 
of Motor Vehicles.” 

Session Laws 2003-416, s. 2, effective August 
14, 2003, reenacted Session Laws 2002-172. 

Session Laws 2004-124, s. 32D.3, effective for 
business activities occurring on or after May 1, 
2005, added subdivision (b)(30). 

Gession. Laws 2004-170, s. 23, effective Au- 
gust 2, 2004, in subdivision (b)(7), inserted “the 
Division of Motor Vehicles of the Department of 
Transportation,” following “Safety,” substituted 
“Revenue,” for “Revenue or,” and added “or the 
Division of Motor Vehicles of the Department of 
Transportation” following “Safety.” 

Session Laws 2004-204, s. 4, as amended by 
Session Laws 2005-435, s. 48, effective, for 
business activities occurring on or after Novem- 
ber 1, 2004, and for taxable years beginning on 
or after January 1, 2005, and repealed for 
business activities occurring in taxable years 
beginning on or after January 1, 2020, added 
the subdivision designated herein as subdivi- 
sion (31). 
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Session Laws 2005-276, s. 7.27(b), effective 
July 1, 2005, added subdivision (b)(382). 

Session Laws 2005-276, s. 39.1(c), effective 
for taxable years beginning on or after January 
1, 2005, and applicable to qualifying expenses 
incurred on or after July 1, 2005, added subdi- 
vision (b)(34). 

Session Laws 2005-344, s. 10.2(b), as added 
by Session Laws 2005-276, s. 31.1(cc), effective 
August 31, 2005, added subdivision (b)(33). 

Session Laws 2005-400, s. 20, effective Jan- 
uary 1, 2006, substituted “Security” for “Guar- 
anty” in subdivision (b)(16a). 

Session Laws 2005-429, s. 2.13, effective Jan- 
uary 1, 2007, rewrote subdivision (b)(27). 

Session Laws 2005-435, ss. 32.(b), 32.(c) and 
37, effective January 1, 2006, substituted “the 
amount of tax refunds paid to a governmental 
entity listed in G.S. 105-164.14(c) or to a State 
agency” for “information submitted to the Busi- 
ness License Information Office of the Depart- 
ment of Secretary of State on a master applica- 
tion form for various business licenses” at the 
end of the second paragraph of subdivision 
(a)(2); in subdivision (b)(6a), inserted “or city” 
following “To furnish the county” and made a 
minor stylistic change; substituted “Commerce” 
for “Secretary of State” in subdivision (b jel?) 
and added subdivision (b)(32), because a subdi- 
vision (b)(32) had already been added by Ses- 
sion Laws 2005-276, s. 7.27(b), the subdivision 
added by this act was redesignated as (b)(35) at 
the direction of the Revisor of Statutes. 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 481. 

See legislative survey, 21 Campbell L. Rev. 
823 1999) 


OPINIONS OF ATTORNEY GENERAL 


Transfer of Division of Motor Vehicles 
Enforcement Section to Department of 
Crime Control and Public Safety. — The 
failure of Session Laws 2002-190 (HB 314) to 
include subdivision (b)(7) of this section in the 
series of specific statutes for which the term 
‘Department of Crime Control and Public 
Safety” was substituted for the term “Division 
of Motor Vehicles of the Department of Trans- 
portation,” has no legal significance because the 
General Assembly intended that the subdivi- 
sion should remain a viable exception to the 
general prohibition against disclosure of tax 
information. See opinion of Attorney General to 
Sabra J. Faires, Assistant Secretary for Tax 
Administration, Department of Revenue, 2002 
N.C.A.G. 30 (11/18/02). 

Effective January 1, 2003, the Department of 
Revenue should administer subdivision (b)(7) of 
this section as if it reads: “To exchange infor- 
mation with Motor Vehicles Enforcement Sec- 
tion of the Department of Crime Control and 


Public Safety or the International Fuel Tax 
Association Inc. when the information 1S 
needed to fulfill a duty imposed on the Depart- 
ment of Revenue or the Motor Vehicles Enforce- 
ment Section of the Department of Crime Con- 
trol and Public Safety.” See opinion of Attorney 
General to Sabra J. Faires, Assistant Secretary 
for Tax Administration, Department of Reve- 
nue, 2002 N.C.A.G. 30 (11/18/02). 
Applicability of Open Meetings Law to 
Tax Review Board Proceedings. — The Tax 
Review Board is exempt from the Open Meet- 
ings Law while it is meeting “solely for the 
purpose of making a decision” in a petition 
pending before the Board; however, the exemp- 
tion only applies to the deliberations of the 
Board and does not apply when it is receiving 
evidence or arguments in a hearing prior to 
deliberating upon the evidence, nor when it is 
meeting for any purpose other than deciding 
the outcome of a petition pending before it. See 
opinion of Attorney General to The Honorable 
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Richard H. Moore, Treasurer, State of North 
Carolina, 2004 N.C.A.G. 10 (10/12/04). 
Applicability of Secrecy Law to Tax Re- 
view Board Members. — Employees and of- 
ficers of the State, including members of the 
Tax Review Board are prohibited from disclos- 
ing any tax information as defined in subdivi- 
sion (a)(2) of this section. See opinion of Attor- 
ney General to The Honorable Richard H. 
Moore, Treasurer, State of North Carolina, 
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Review Board and staff must comply with both 
the confidentiality obligations of subsection (b) 
of this section and the obligations for disclosure 
set forth in the Public Records Law, G.S.132-1 
et seq., with respect to the release of records 
and other information; the obligation does not 
vary based upon whether the Board receives a 
request for information prior to or after publi- 
cation of an order by the Board. See opinion of 


Attorney General to The Honorable Richard H. 
Moore, Treasurer, State of North Carolina, 
2004 N.C.A.G. 10 (10/12/04). 


2004 N.C.A.G. 10 (10/12/04). 
Applicability of Secrecy Law to Tax Re- 
view Board Members. — Members of the Tax 


§ 105-260. Evaluation of Department personnel. 


The Secretary may not use records of tax enforcement results, or production 
goals based on these records, as the sole criteria in evaluating employees of the 
Department who are directly involved in tax collection activities or in evalu- 
ating the immediate supervisors of these employees. The Secretary must 
consider records of taxpayer complaints that named an employee as discour- 
teous, unresponsive, or incompetent in evaluating the employee. (LOS 9 Rewlnes 
Sad 2dseL0 (3, Cad. (0,08) 193; 198 Iie 485965. [9c lan ac O07 1993 .¢4oa 21a 


§ 105-260.1. Delegation of authority to hold hearings. 


The Secretary of Revenue may delegate to a Deputy or Assistant Secretary 
of Revenue the authority to hold any hearing required or allowed under this 
Chapter. (1985, c. 258.) 


§ 105-261. Secretary and deputies to administer oaths. 


The Secretary of Revenue and such deputies as he may designate shall have 
the power to administer an oath to any person or to take the acknowledgment 
of any person in respect to any return or report required by this Subchapter or 
under the rules and regulations of the Secretary of Revenue, and shall have 
access to all the books and records of any person, firm, corporation, county, or 
municipality in this State. (1939, c. 158, s. 9307 10737 CrA (Ouse. 


§ 105-262. Rules. 


(a) The Secretary of Revenue may adopt rules needed to administer a tax 
collected by the Secretary or to fulfill another duty delegated to the Secretary. 
The Tax Review Board shall review a new rule or a change to a rule before it 
is filed in the North Carolina Administrative Code. 

(b) The Secretary must ask the Office of State Budget and Management to 
prepare a fiscal note for a proposed new rule or a proposed change to a rule that 
has a substantial economic impact, as defined in GS. 150B-21.4(b1). The 
Secretary shall not take final action on a proposed rule change that has a 
substantial economic impact until at least 60 days after the fiscal note has been 
prepared. (1939, c. 158, s. 931; 1955, c. 1350, s. 2; 1973, c. 476, s. 193; 1981, c. 
SoONsw BO vCad12 7 79053) 1.90 eet 5 vs. 20;°C. 477.8. 77 1995,6nn0 fee) 27.8(p); 
2000-140, s. 93.1(a); 2001-424, s. 12.2(b).) 
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CASE NOTES 
Editor’s Note. — The cases below were de- Interpretation of Secretary Prima Facie 


cided prior to the 1991 amendment, which re- 
wrote this section. 

Remedies of Taxpayer. — Any interested 
citizen may procure a copy of the regulations 
promulgated pursuant to this section and apply 
the administrator’s interpretation of the law to 
the citizen’s tax situation. If, under the regula- 
tions, tax liability seems likely, he may present 
the matter to the Secretary of Revenue for 
examination and determination. If the Secre- 
tary assesses a tax, the party who deems him- 
self aggrieved may, as provided by statute, 
protect himself against an illegal assessment. 
Duke v. State, 247 N.C. 236, 100 S.E.2d 506 
(1957). 

Petition will not lie directly to the superior 
court to have an administrative interpretation 
promulgated by the Secretary under this sec- 
tion declared to be erroneous, unlawful or im- 
proper. Duke v. State, 247 N.C. 236, 100 S.E.2d 
506 (1957). 


Correct. — While a decision or regulation of 
the Secretary of Revenue interpreting a taxing 
statute is not controlling, the Secretary of Rev- 
enue is authorized by this section to implement 
taxing statutes, with certain specific excep- 
tions, and his interpretation is made prima 
facie correct, and such interpretive regulation 
will ordinarily be upheld when it is not in 
conflict with the statute and is within the 
authority of the Secretary to promulgate. 
Campbell v. Currie, 251 N.C. 329, 111 S.E.2d 
319 (1959); In re Alamance Mem. Park, 41 N.C. 
App. 278, 254 S.E.2d 671 (1979). 

Cited in Sale v. Johnson, 258 N.C. 749, 129 
S E.2d 465 (1963); Oscar Miller Contractor v. 
North Carolina Tax Rev. Bd., 61 N.C. App. 725, 
301 S.E.2d 511 (1983); In re Assessment of 
Additional Sales & Use Tax Against 
Strawbridge Studios, Inc., 94 N.C. App. 300, 
380 S.E.2d 142 (1989). 


OPINIONS OF ATTORNEY GENERAL 


Approval of Rules by Tax Review Board. 
__ This section does not require that the Tax 
Review Board approve the Revenue Depart- 
ment’s rules which have been filed with the 
Attorney General as Title 17 of the North 
Carolina Administrative Code in order for those 


rules to become effective. See opinion of Attor- 
ney General to Mr. Sam T. Currin, Assistant to 
the Secretary, Department of Revenue, 46 
N.C.A.G. 53 (1976), rendered prior to 1991 


amendment. 


§ 105-263. Extensions of time for filing a report or return. 


The Secretary may extend the time in which a person must file a report or 
return with the Secretary. To obtain an extension of time for filing a report or 


return, a person must comply with any application requirement set by the 
Secretary. An extension of time for filing a franchise tax return, an income tax 
return, or a gift tax return does not extend the time for paying the tax due or 


the time when a penalty attaches for failure to pay the tax. An extension of 


time for filing a report or any return other than a franchise tax return, an 
income tax return, or a gift tax return extends the time for paying the tax due 
and the time when a penalty attaches for failure to pay the tax. When an 
extension of time for filing a report or return extends the time for paying the 
tax expected to be due with the report or return, interest, at the rate 
established pursuant to G.S. 105-241.1(i), accrues on the tax due from the 
original due date of the report or return to the date the tax is paid. (1939, c. 
158, s. 932; 1973, c. 476, s. 1983; 1977, c. 1114;6. 2; 1989 (Reg. Sess., 1990), c. 


984, s. 14; 1991 (Reg. Sess., 1992), c. 


O30. Lie 1997-30048: de) 


§ 105-264. Effect of Secretary’s interpretation of revenue 


laws. 


It is the duty of the Secretary to interpret all laws administered by the 
Secretary. The Secretary's interpretation of these laws shall be consistent with 


the applicable rules. 


On 
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An interpretation by the Secretary is prima facie correct. When the Secre- 
tary interprets a law by adopting a rule or publishing a bulletin or directive on 
the law, the interpretation is a protection to the officers and taxpayers affected 
by the interpretation, and taxpayers are entitled to rely upon the interpreta- 
tion. If the Secretary changes an interpretation, a taxpayer who relied on it 
before it was changed is not liable for any penalty or additional assessment on 
any tax that accrued before the interpretation was changed and was not paid 
by reason of reliance upon the interpretation. Ifa taxpayer requests in writing 
specific advice from the Department and receives in response erroneous 
written advice, the taxpayer is not liable for any penalty or additional 
assessment attributable to the erroneous advice furnished by the Department 
to the extent the advice was reasonably relied upon by the taxpayer and the 
penalty or additional assessment did not result from the taxpayer’s failure to 
provide adequate or accurate information. 

This section does not prevent the Secretary from changing an interpretation 
and it does not prevent a change in an interpretation from applying on and 
after the effective date of the change. (1939, c. 158, 8.933; 1955y'c, 13850%er 4- 
1957, c. 1340, s. 14; 1973, c. 476, s. 193; 1991, c. 45, s. 29: 1993) Go ool Meee: 
1998-98, s. 21.) 


CASE NOTES 


Applicability of “Prima Facie Correct” 
Standard. — Interpretation of a tax statute by 
the Secretary of Revenue is prima facie correct, 
and when the Secretary interprets a tax law by 
adopting a rule or publishing a bulletin on the 
law, the interpretation is a protection to the 
officers and taxpayers affected by the interpre- 
tation. Polaroid Corp. v. Offerman, 349 N.C. 
290, 507 S.E.2d 284 (1998), cert. denied, 526 
Ula, 1093, 119 S Ct. 1576-143. lL) Bd.od 671 
(1999) (decided prior to the 2002 amendment to 
the definition of “business income” in this sec- 
tion). 

A reading of this entire section indicates that 
only decisions of the Secretary of Revenue to 
initiate or propose regulations that modify, 
change, alter or repeal existing regulations are 
“prima facie correct.” This “prima facie correct” 
standard does not apply to administrative in- 
terpretations. National Serv. Indus., Inc. v. 
Powers, 98 N.C. App. 504, 391 S.E.2d 509 
(1990). 

Under operation of G.S. 105-264, the North 
Carolina Secretary of Revenue’s interpretation 
of a statute he administers is prima facie cor- 
rect. A&F Trademark, Inc. v. Tolson, 167 N.C. 
App. 150, 605 S.E.2d 187, 2004 N.C. App. 
LEXIS 2162 (2004), appeal dismissed, 359 N.C. 
320, — S.E.2d — (2005). 

Authority of Secretary to Construe This 
Subchapter. — This section gives the Secre- 
tary of Revenue the power to construe the 
Revenue Act of 1939, codified as this Subchap- 
ter, and such construction will be given due 


consideration by the courts, although it is not 
controlling. Valentine v. Gill, 223 N.C. 396, 27 
S.E.2d 2 (1943). See also Powell v. Maxwell, 210 
N.C. 211, 186 S.E. 326 (1936); Dayton Rubber 
Co. v. Shaw, 244 N.C. 170, 92 S.E.2d 799 (1956). 

Weight Given Secretary’s Construction. 
— The construction given a taxing statute by 
the Secretary of Revenue will be given consid- 
eration by the courts though not controlling. 
Charlotte Coca-Cola Bottling Co. v. Shaw, 232 
N.C. 307, 59 S.E.2d 819 (1950); Campbell v. 
Currie, 251 N.C. 329, 111 S.E.2d 319 (1959), 

Attorney General’s Opinion Advisory 
Only. — The responsibility for interpreting a 
tax statute is placed on the Secretary of Reve- 
nue by this section, and an Attorney General’s 
opinion in regard thereto was advisory only. In 
re Virginia-Carolina Chem. Corp., 248 N.C. 
531, 103 S.E.2d 823 (1958). 

Court Interpretation Prevails. — If there 
should be a conflict between the interpretation 
placed upon any of the provisions of the Reve- 
nue Act by the Secretary of Revenue and the 
interpretation of the courts, the interpretation 
or construction by the latter will prevail. Camp- 
bell v. Currie, 251 N.C. 329, 111 S.E.2d 319 
(1959). 

Cited in Clark vy. City of Greenville, 221 N.C. 
255, 20 S.E.2d 56 (1942); Sale v. Johnson, 258 
N.C. 749, 129 S.E.2d 465 (1963); Duke Power 
Co. v. Clayton, 274 N.C. 505, 164 S.E.2d 289 
(1968); Oscar Miller Contractor v. North Caro- 
lina Tax Rev. Bd., 61 N.C. App. 725, 301 S.E.2d 
511 (1983). 
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§ 105-265: Repealed by Session Laws 1991, c. 45, s. 19. 


§ 105-266. Overpayment of taxes to be refunded with in- 
terest. 


(a) Refund. — If the Secretary discovers that a taxpayer has overpaid the 
correct amount of a tax, that overpayment shall be refunded to the taxpayer as 
soon as possible together with any applicable interest. The Secretary shall not 
refund an overpayment before the taxpayer has filed the final return for the 
tax period. The Secretary may not refund any of the following: 

(1) An overpayment set off under Chapter 105A, the Setoff Debt Collec- 
tion Act, or under another setoff debt collection program authorized by 
law. 

(2) An income tax overpayment the taxpayer has elected to apply to 
another purpose as provided in this Article. 

(3) An individual income tax overpayment of less than one dollar ($1.00) 
or another tax overpayment of less than three dollars ($3.00), unless 
the taxpayer makes a written demand for the refund. 

(b) Interest. — An overpayment of tax bears interest at the rate established 
in G.S. 105-241.1(i) from the date that interest begins to accrue until a refund 
is paid. A refund sent to a taxpayer is considered paid on a date determined by 
the Secretary that is no sooner than five days after a refund check is mailed. 

A refund set off against a debt pursuant to Chapter 105A of the General 
Statutes is considered paid five days after the Department mails the taxpayer 
a notice of the setoff, unless G.S. 105A-5 or G.S. 105A-8 requires the agency 
that requested the setoff to return the refund to the taxpayer. In this 
circumstance, the refund that was set off is not considered paid until five days 
after the agency that requested the refund mails the taxpayer a check for the 
refund. 

Interest on an overpayment of a tax, other than a tax levied under Article 4 
or Article 8B of this Chapter, accrues from a date 90 days after the date the tax 
was originally paid by the taxpayer until the refund is paid. Interest on an 
overpayment of a tax levied under Article 4 or Article 8B of this Chapter 
accrues from a date 45 days after the latest of the following dates until the 
refund is paid: 

(1) The date the final return was filed. 

(2) The date the final return was due to be filed. 

(3) The date of the overpayment. 

The date of an overpayment of a tax levied under Article 4 or Article 8B of this 
Chapter is determined in accordance with section 6611(d), (f), (g), and (h) of the 
Code. 

(c) Statute of Limitations. — The period in which a refund must be 
demanded or discovered under this section 1s determined as follows: 

(1) General Rule. — No overpayment shall be refunded, whether upon 
discovery or receipt of written demand, if the discovery is not made or 
the demand is not received within three years after the date set by the 
statute for the filing of the return or within six months after the 
payment of the tax alleged to be an overpayment, whichever is later. 
An agreement by a taxpayer to extend the time in which the 
Department can assess the taxpayer for an underpayment automat- 
ically extends the time in which the taxpayer can request a refund. 

(2) Worthless Debts or Securities. — Section 6511(d)(1) of the Code 
applies to an overpayment of the tax levied in Part 2 or 3 of Article 4 
of this Chapter to the extent the overpayment is attributable to either 
of the following: 
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a. The deductibility by the taxpayer under section 166 of the Code of 
a debt that becomes worthless, or under section 165(g) of the Code 
of a loss from a security that becomes worthless. 

b. The effect of the deductibility of a debt or loss described in subpart 
a. of this subdivision on the application of a carryover to the 
taxpayer. 

(3) Capital Loss and Net Operating Loss Carrybacks. — Section 
6511(d)(2) of the Code applies to an overpayment of the tax levied in 
Part 2 or 3 of Article 4 of this Chapter to the extent the overpayment 
is attributable to a capital loss carryback under section 1212(c) of the 
Code or to a net operating loss carryback under section 172 of the 
Code. 

(4) Federal Determination. — When a taxpayer files with the Secretary a 
return that reflects a federal determination and the return is filed 
within the required time, the period in which a refund must be 
demanded or discovered is one year after the return reflecting the 
federal determination is filed or three years after the original return 
was filed or due to be filed, whichever is later. 

(d) Effect of Refund. — A refund made under this section does not absolve 
the taxpayer of a tax liability that may in fact exist; the Secretary may make 
an assessment for any deficiency as provided in this Article. 

(e) Scope. — This section does not apply to interest required under G:S. 
105-267. This section applies to a refund payable to a husband and wife who 
filed a joint return. (1939, c. 158, s. 937; 1941, c..50, s. 1051947. Ceo0 Pee 3o- 
1949, c. 392, s. 6; 1951, ¢. 643,5.9; 1957, .¢, 1340, s. 14, 1973, c. 416 seh937e 
903, s. 5; 1975, c. 74, s. 8; 1979, c. 801, s. 90; 1981 (Reg. Sess., 1982), c. 1223, 
s. 2; 1989, c. 728, s. 1.48; 1991 (Reg. Sess., 1992), c. 930, s. 23; 1993, c. Lome 
Juluge (hee. Sess, 1994) ic, 662, ss, 2, 3) 1995 c 17, = Ills C360 sop. 
1997-490, s. 2; 1998-98, s. 110; 1999-438, s. 19.) 


Editor’s Note. — Session Laws 2004-110, s. exchange of a principal residence by a member 
1.3, provides: “Notwithstanding the time limi- _ of the uniformed services or the Foreign Service 
tations of G.S. 105-266 and G.S. 105-266.1, a of the United States is timely if a demand for 


refund for an overpayment of tax resulting the refund is filed on or before November 11, 
from a change in the law enacted by this part 2004.” 
regarding the exclusion of gain on the sale or 


CASE NOTES 


Deductions for Prior Years Disallowed. return inconclusive far beyond the time in- 
— To allow as deductions for a given tax year tended by the legislature. In re Fleishman, 264 
items which could have been the basis of claims N.C. 204, 141 S.E.2d 256 (1965). 
for refunds in prior years, would render every 


OPINIONS OF ATTORNEY GENERAL 


Claim for refund made within three years opinion of Attorney General to Mr. W.B. Mat- 
of date to which time for filing tax was extended thews, Department of Revenue, 44 N.C.A.G. 
by Secretary of Revenue is timely made. See 247 (1975). 


§ 105-266.1. Refunds of overpayment of taxes. 


(a) Ifa taxpayer claims that a tax or an additional tax paid by the taxpayer 
was excessive or incorrect, the taxpayer may apply to the Secretary for refund 
of the tax or additional tax at any time within the period set by the statute of 
limitations in G.S. 105-266. 
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The Secretary shall grant a hearing on each timely request for a refund. 
Within 60 days after a timely request for a refund has been filed and at least 
10 days before the date set for the hearing, the Secretary shall notify the 
taxpayer in writing of the time and place at which the hearing will be 
conducted. The date set for the hearing shall be within 90 days after the timely 
request for a hearing was filed or at a later date mutually agreed upon by the 
taxpayer and the Secretary. The date set for the hearing may be postponed 
once, at the request of the taxpayer or the Secretary, for a period of up to 90 
days or for a longer period mutually agreed upon by the taxpayer and the 
Secretary. 

Within 90 days after conducting a hearing under this subsection, the 
Secretary shall make a decision on the requested refund, notify the taxpayer of 
the decision, and adjust the computation of the tax in accordance with the 
decision. The Secretary shall refund to the taxpayer in accordance with G.S. 
105-266 the amount of any tax the Secretary finds was paid incorrectly or paid 
in excess of the tax due. 

(b) The rules of evidence do not apply in a hearing before the Secretary of 
Revenue under this section. G.S. 105-241.2, 105-241.3, and 105-241.4 apply to 
a tax or additional tax assessed under this section. 

(c) Within 90 days after notification of the Secretary's decision with respect 
to a demand for refund of any tax or additional tax under this section, an 
aggrieved taxpayer may, instead of petitioning for administrative review by 
the Tax Review Board under G.S. 105-241.2, bring a civil action against the 
Secretary for recovery of the alleged overpayment. If the alleged overpayment 
is more than two hundred dollars ($200.00), the taxpayer may bring the action 
either in the Superior Court of Wake County or in the superior court of the 
county in which the taxpayer resides; if the alleged overpayment is two 
hundred dollars ($200.00) or less, the taxpayer may bring the action in any 
State court of competent jurisdiction in Wake County. If upon trial it 1s 
determined that there has been an overpayment of tax or additional tax, 
judgment shall be rendered therefor, with interest, and the State shall refund 
the amount due. 

(d) Either party may appeal to the appellate division from the judgment of 
the superior court under the rules and regulations prescribed by law for 
appeals, except that the Secretary, if he should appeal, shall not be required to 
give any undertaking or make any deposit to secure the cost of such appeal. 

(e) Nothing in this section shall be construed to conflict with or supersede 
the provisions of G.S. 105-241.2, and, with respect to tax paid to the Secretary 
of Revenue, the rights granted by this section are in addition to the rights 
provided by G.S. 105-267. (1957, c. 1240, s. 10; 1969, c. 44, s. 66; c. 1132, s. 2, 
1973, c. 476, s. 193; 1979, c. 801, s. 91; 1981 (Reg. Sess., 1982), c. 12 lies. 25 
1987, c. 827, s. 22; 1993, c. 485, s. 14; c. ge alo Gin re lie Ne) 


Editor’s Note. — Session Laws 2004-110, s. of the uniformed services or the Foreign Service 
1.3, provides: “Notwithstanding the time limi- of the United States is timely if a demand for 
tations of G.S. 105-266 and G.S. 105-266.1, a the refund is filed on or before November 11, 
refund for an overpayment of tax resulting 2004.” 
from a change in the law enacted by this part Legal Periodicals. — For survey of 1977 
regarding the exclusion of gain on the sale or —_ Jaw on taxation, see 56 N.C.L. Rev. 1128 (1978). 
exchange of a principal residence by a member 


CASE NOTES 


This section is a procedural statute. Co- Construction with Federal Law. — Nei- 
eeCola’Co. v. Coble, 338 N.C. App. 124, 934 ther the federal Tax Injunction Act nor princi- 
S E.2d 477, aff'd, 293 N.C. 565, 238 S.B.2d 780 ples of comity prevented the federal court from 
orie: considering plaintiffs’ section 1983 action alleg- 
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ing that imposition of a controlled substance 
tax assessment and filing a certificate of liabil- 
ity violated the fourth amendment because (1) 
the action did not seek to enjoin, suspend, or 
restrain the assessment, did not seek a refund, 
and did not challenge the constitutionality of 
the controlled substance tax or seek a declara- 
tory judgment regarding its validity, (2) no tax 
was ever collected, and (3) North Carolina 
statutes did not afford a plain, speedy, and 
efficient remedy. Andrews v. Crump, 984 F. 
Supp. 393 (W.D.N.C. 1996). 

It does not set out when a taxpayer is 
entitled to a refund but only the steps by 
which a refund may be received. Coca-Cola Co. 
v. Coble, 33.N.C, App., 124, 234 S.B.2d 477, 
att de29o) N.C. 900, 200 5. Eezd 7801977). 

This section, by express language, re- 
lates to proceedings begun by request for 
administrative review. It is an extension and 
enlargement of the policy declared by the leg- 
islature in G.S. 105-241.1. This policy is predi- 
cated on the theory that an administrative 
hearing may be preferred by the taxpayer to an 
action at law to determine liability for the tax. 
In 1955 this idea was expanded to permit an 
appeal from the Secretary’s decision to a Tax 
Review Board under G.S. 105-241.2. Proceed- 
ings so initiated may ultimately find their way 
to the courts. Kirkpatrick v. Currie, 250 N.C. 
213, 108 S.E.2d 209 (1959). 

This section does not provide a remedy 
whereby unconstitutionally assessed 
taxes may be recovered by the taxpayer 
regardless of whether or not their payment was 
voluntary. Coca-Cola Co. v. Coble, 33 N.C. App. 
124, 234 S.E.2d 477, aff'd, 293 N.C. 565, 238 
S.E.2d 780 (1977). 

This section cannot be interpreted to 
entitle a taxpayer to a refund where the 
payment is made voluntarily. Coca-Cola Co. 
v. Coble, 33 N.C. App. 124, 234 S.E.2d 477, 
aff'd, 293.N.C..565, 238 S.E.2d 780 (1977). 
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This section fails to provide an exception to 
the general rule that voluntary payments of 
unconstitutional taxes are not refundable. Co- 
ca-Cola Co. v. Coble, 293 N.C. 565, 238 S.E.2d 
TOOUI9C. 

This section may not be used to obtain a 
refund of taxes unlawfully collected. Coca- 
Cola Co. v. Coble, 293 N.C. 565, 238 S.E.2d 780 
(Gheyvane 

This section by its express terms, confers no 
authority on the Secretary to refund taxes 
which, at the time they were collected, were 
unlawful but not erroneous or incorrect. Coca- 
Cola Co. v. Coble, 293 N.C. 565, 238 S.E.2d 780 
(LORI): 

The Secretary of Revenue has no authority 
under this section to order the refund of an 
invalid or illegal tax, since questions of consti- 
tutionality are for the courts. Coca-Cola Co. v. 
Coble, 293 N.C. 565, 238 S.E.2d 780 (1977). 

Rights granted by section are in addi- 
tion to rights provided by § 105-267. Hous- 
ing Auth. v. Johnson, 261 N.C. 76, 134 S.E.2d 
121 (1964). 

Applied in Hatteras Yacht Co. v. High, 265 
N.C. 653, 144 S.E.2d 821 (1965); In re Housing 
Auth., 265 N.C. 719, 144 S.E.2d 904 (1965); 
Southern Bell Tel. & Tel. Co. v. Clayton, 266 
N.C. 687, 147 S.E.2d 195 (1966); Northcutt v. 
Clayton, 269 N.C. 428, 152 S.E.2d 471 (1967); 
Ervin v. Clayton, 278 N.C. 219, 179 S.E.2d 353 
(1971); Stanback v. Coble, 30 N.C. App. 533, 227 
S.E.2d 175 (1976). 

Cited in Colonial Pipeline Co. v. Clayton, 275 
N.C. 215, 166 S.E.2d 671 (1969); Broadwell 
Realty Corp. v. Coble, 30 N.C. App. 261, 226 
S.E.2d 869 (1976); In re Estate of Kapoor, 303 
N.C. 102, 277 S.E.2d 403 (1981); Hed, Ince. v. 
Powers, 84 N.C. App. 292, 352 S.E.2d 265 
(1987); Finlator v. Powers, 902 F.2d 1158 (4th 
Cir. 1990); In re Cent. Tel. Co., 167 N.C. App. 
14, 604 S.E.2d 680, 2004 N.C. App. LEXIS 2058 
(2004), appeal dismissed, cert. denied, — N.C. 
—, 610 S.E.2d 203 (2005). 


§ 105-266.2. Refund of tax paid on substantial income 
later restored. 


This section applies to a taxpayer who is subject to the alternative tax under 
§ 1341(a)(5) of the Code for the current taxable year because the taxpayer 
restored an item of income that had been included in the taxpayer’s gross 
income for an earlier taxable year. For the purpose of Article 4 of this Chapter, 
the taxpayer is considered to have made a payment of tax for the current 
taxable year on the later of the date the return for the current taxable year was 
filed or the date the return was due to be filed. The amount of this payment of 
tax is (1) the amount the taxpayer’s tax under Article 4 for the earlier taxable 
year was increased because the item of income was included in gross income 
for that year minus (ii) the amount the taxpayer’s tax under Article 4 for the 
current taxable year was decreased because the item was deductible for that 
year. To the extent this payment of tax creates an overpayment, the overpay- 
ment is refundable in accordance with G.S. 105-266. (1997-213, s. 1.) 


1002 


§105-267 


Editor’s Note. — Session Laws 1997-213, s. 
2, made this section effective for taxable years 
beginning on or after January 1, 1995. 
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§ 105-267. Taxes to be paid; suits for recovery of taxes. 


No court of this State shall entertain a suit of any kind brought for the 
purpose of preventing the collection of any tax imposed in this Subchapter. 
Whenever a person has a valid defense to the enforcement of the collection of 
a tax, the person shall pay the tax to the proper officer, and that payment shall 
be without prejudice to any defense of rights the person may have regarding 
the tax. At any time within the applicable protest period, the taxpayer may 
demand a refund of the tax paid in writing from the Secretary and if the tax is 
not refunded within 90 days thereafter, may sue the Secretary in the courts of 
the State for the amount demanded. The protest period for a tax levied in 
Article 2A, 2C, or 2D of this Chapter is 30 days after payment. The protest 
period for all other taxes is three years after payment. 

The suit may be brought in the Superior Court of Wake County, or in the 
county in which the taxpayer resides at any time within three years after the 
expiration of the 90-day period allowed for making the refund. If upon the trial 
it is determined that all or part of the tax was levied or assessed for an illegal 
or unauthorized purpose, or was for any reason invalid or excessive, judgment 


shall be rendered therefor, with interes 


t, and the judgment shall be collected as 


in other cases. The amount of taxes for which judgment 1s rendered in such an 
action shall be refunded by the State. G.S. 105-241.2 provides an alternate 
procedure for a taxpayer to contest a tax and is not in conflict with or 
superseded by this section. (1939, c. 158, s. 9386; 1955, c. 1350, s. 15; 1957, c. 
1340, s. 10; 1977, c. 946, s. 1; 1996, 2nd Ex. Sess., c. 14, s. 10.1; 1998-98, s. 


13.1(c); 1999-415, s. 5.) 


Cross References. — As to refund of taxes 
illegally collected, see G.S. 105-267.1. As to 
taxpayers’ remedies for erroneous or illegal 
assessment of property taxes, see G.S. 105-381. 

Editor’s Note. — Session Laws 1997-318, 
ss. 1 through 3, provide that because the Gen- 
eral Assembly has enacted Session Laws 1997- 
17, prohibiting the Secretary of Revenue from 
collecting intangibles tax liability arising from 
a taxpayer’s use of the taxable percentage de- 
ductions in former G.S. 105-203 for any of the 
tax years from 1990 through 1994, G.S. 105-267 
as it applies to those tax years entitles a tax- 
payer to a refund for one or more of those tax 
years to the extent the taxpayer meets all of the 
following requirements with respect to the ap- 
plicable tax year: 

(1) The taxpayer paid intangibles tax on 

shares of stock for the tax year. 

(2) The taxpayer protested payment of the 

tax within 30 days of payment and met the 

other requirements of G.S. 105-267, as it 


then existed, to establish and preserve the 

taxpayer’s refund claim for the tax year. 

(3) The taxpayer’s established and preserved 

refund claim was pending on February 21, 

1996, the date the United States Supreme 

Court held the taxable percentage deduction 

in former G.S. 105-203 unconstitutional. 

The Secretary of Revenue shall make these 
refunds in accordance with G.S. 105-267, and 
shall mail a copy of the Wake County Superior 
Court’s notice in the class action lawsuit Smith 
y. State to all intangibles taxpayers identified 
as possibly being affected and for whom there is 
a last known mailing address as quickly as 
possible, and shall supplement the mailing re- 
quired by this section with circulation of the 
court’s notice to tax professionals and media 
outlets throughout the state and to any other 
person considered appropriate. 

Legal Periodicals. — See 12 N.C.L. Rev. 23. 
For survey of 1977 law on taxation, see 56 
N.C.L. Rev. 1128 (1978). 


CASE NOTES 


Editor’s Note. — Many of the cases cited 
below were decided before the 1977 amendment 
to this section, and a number of them deal with 
suits for recovery of local taxes. 


Section Is Constitutional. — This section, 
permitting payment to be made under protest 
with a right to bring an action to recover the 
moneys so paid, is constitutional and accords 
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the taxpayer due process. Kirkpatrick v. Currie, 
250 N.C. 213, 108 S.E.2d 209 (1959). 

Federal court afforded full faith and 
credit to a North Carolina Supreme Court 
decision that a prior federal court holding that 
the North Carolina refund statute did not pro- 
vide plain, speedy, and efficient remedy had no 
preclusive effect because it was not final. Swan- 
son v. Faulkner, 55 F.3d 956 (4th Cir.), cert. 
denied, 516 U.S. 964, 116 S. Ct. 418, 133 L. Ed. 
2d 335 (1995). 

Construction with Federal Law. — Nei- 
ther the federal Tax Injunction Act nor princi- 
ples of comity prevented the federal court from 
considering plaintiffs’ section 1983 action alleg- 
ing that imposition of a controlled substance 
tax assessment and filing a certificate of liabil- 
ity violated the fourth amendment because (1) 
the action did not seek to enjoin, suspend, or 
restrain the assessment, did not seek a refund, 
and did not challenge the constitutionality of 
the controlled substance tax or seek a declara- 
tory judgment regarding its validity, (2) no tax 
was ever collected, and (3) North Carolina 
statutes did not afford a plain, speedy, and 
efficient remedy. Andrews v. Crump, 984 F. 
Supp. 393 (W.D.N.C. 1996). 

A constitutional defense to a tax does 
not exempt a plaintiff from the mandatory 
procedure for challenging the tax set out in 
this section. The plaintiff’s argument that the 
tax levied on it pursuant to G.S. 105-164.8 is 
unconstitutional may have merit, but to seek 
relief plaintiff must proceed according to the 
requirements of this section. 47th Street Photo, 
Inc. v. Powers, 100 N.C. App. 746, 398 S.E.2d 52 
(1990), cert. denied, 329 N.C. 268, 407 S.E.2d 
835 (1991). 

Method Has Been Available Since 1887. 
— The method of disputing an assessment by 
requiring the taxpayer to pay the disputed tax 
and sue the State for its recovery has, in effect, 
been available to taxpayers since 1887. Gulf Oil 
Corp. v. Clayton, 267 N.C. 15, 147 S.B.2d 522 
(1966). 

And Is Appropriate for Testing Constitu- 
tionality of Statute. — Requiring a taxpayer 
to pay the amount of a disputed tax and sue the 
State for its recovery is an appropriate proce- 
dure for a taxpayer who seeks to test the 
constitutionality of a statute or its application 
to him. Gulf Oil Corp. v. Clayton, 267 N.C. 15, 
147 S.E.2d 522 (1966). 

When a tax is challenged as unlawful 
rather than excessive or incorrect, the ap- 
propriate remedy is to bring suit under this 
section. Bailey v. State, 330 N.C. 227, 412 
S.EH.2d 295 (1991), cert. denied, 504 U.S. 911, 
112s. Ct. 1942) 118 1 Nd 2d 547 (1992). 
overruled on other grounds, 348 N.C. 130, 500 
S.E.2d 54 (1998). 

A constitutional defense to a tax does not 
exempt a plaintiff from the mandatory proce- 
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dure for challenging the tax set out in this 
section. Bailey v. State, 330 N.C. 227, 412 
S.E.2d 295 (1991), cert. denied, 504 U.S. 911, 
112-5. Ct. 1942 118°. Ed. 2d) 5473 01907R 
overruled on other grounds, 348 N.C. 130, 500 
S.E.2d 54 (1998). 

Applicability to Other Sections. — This 
section does not apply to matters dealt with in 
Subchapter II of Chapter 105. Onslow County 
v. Phillips, 123 N.C. App. 317, 473 S.E.2d 643 
(1996), modified on other grounds, 346 N.C. 
265, 485 S.E.2d 618 (1997). 

Proper Procedure. — A taxpayer with a 
valid defense to the enforcement of the collec- 
tion of a tax must first pay the tax, then 
demand a refund of that tax in writing within 
30 days after payment. Bailey v. State, 330 N.C. 
227, 412 S.E.2d 295 (1991), cert. denied, 504 
US. 911, 112 5..Ct. 1942, 118. Ul hd 2d? 
(1992), overruled on other grounds, 348 N.C. 
130, 500 S.E.2d 54 (1998). 

Proper procedure for a taxpayer to de- 
termine his liability for a tax is to pay the tax 
under protest and sue to recover such payment. 
ET & WNC Transp. Co. v. Currie, 248 N.C. 560, 
104 S.E.2d 403 (1958), aff'd, 359 U.S. 28, 79 S. 
Ct. 602, 3 L. Ed. 2d 625 (1959). 

Taxpayer Required to Pay Tax and Sue 
for Recovery. — This section requires the 
taxpayer disputing an allegedly illegal assess- 
ment to pay the amount of the disputed tax and 
sue the State for its recovery. Gulf Oil Corp. v. 
Clayton, 267 N.C. 15, 147 S.H.2d 522 (1966). 

This section requires a taxpayer to pay the 
tax and demand a refund, and if the tax is not 
refunded he may then bring suit to recover the 
amount paid. Lewis v. Goodman, 14 N.C. App. 
582, 188 S.E.2d 709, cert. denied, 281 N.C. 622, 
190 S.E.2d 466 (1972). 

Where plaintiffs did not pay, and stated they 
could not pay, the assessed tax, they were 
unable to avail themselves of the procedures 
mandated in this section. Salas v. McGee, 125 
N.C. App. 255, 480 S.E.2d 714 (1997). 

Payment May Not Be Withheld Pending 
Resolution of Dispute. — A taxpayer may not 
challenge the levying of a tax by withholding 
payment until the matter is settled. Rent-A- 
Car Co. v. Lynch, 39 N.C. App. 709, 251 S.E.2d 
917, rev'd on other grounds, 298 N.C. 559, 259 
S.E.2d 564 (1979). 

When Taxpayer May Sue. — Only when 
the Secretary of Revenue fails to refund the tax 
within 90 days may the taxpayer sue the Sec- 
retary of Revenue for the amount demanded. 
Bailey v. State, 330 N.C. 227, 412 S.E.2d 295 
(1991). cert. denied, 504 U.S. 911, 112 SiGe 
1942, 118 L. Ed. 2d 547 (1992), overruled on 
other grounds, 348 N.C. 130, 500 S.E.2d 54 
(1998). 

Statutory Procedure Must Be Followed. 
— In order for a taxpayer to avoid the payment 
of a tax claimed by him to have been illegally 
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assessed by the State, he must comply with 
procedure provided in the statute and where 
the statute specifies that he must pay the tax to 
the proper officer and notify him in writing that 
he pays under protest, and at any time within 
30 days demand its refund from the State 
Secretary in writing, and if not refunded in 90 
days, bring action to recover the amount, the 
remedy given must be followed in order for the 
taxpayer to recover the amount, and the failure 
of the taxpayer to make the demand required 
until nearly two years after the payment of the 
tax is fatal; former G.S. 105-267.1, requiring 
the State Auditor to issue his warrant in cer- 
tain instances, has no application. Bunn v. 
Maxwell, 199 N.C. 557, 155 S.E. 250 (1930). 

Even when taxpayers are seeking a tax re- 
fund as a class, the requisites of this section 
must be met. Bailey v. State, 330 N.C. 227, 412 
S.E.2d 295 (1991), cert. denied, 504 U.S. 911, 
112 3. Gt. 1942, 118 L. Ed. 2d 547 (1992), 
overruled on other grounds, 348 N.C. 130, 500 
S F.2d 54 (1998) (without deciding whether a 
suit regarding a tax may be brought as a class 
action). 

Plaintiffs’ Remedies. — Under this section 
plaintiffs’ remedies are restricted to a refund of 
any illegal, invalid, or unauthorized tax, but 
only if the prerequisites of that statute have 
been followed. Bailey v. State, 330 N.C. 227, 
412 S.E.2d 295 (1991), cert. denied, 504 U.S. 
911, 112 S. Ct. 1942, 118 L. Ed. 2d 547 (1992), 
overruled on other grounds, 348 N.C. 130, 500 
Sst. 2dep4 (1998). 

Strict Compliance Necessary. — Strict 
compliance with the provisions of this section 1s 
necessary, and where payments were not made 
under protest, nor the mandatory provisions of 
this section otherwise complied with, the tax- 
payer is not entitled to recover for the excess 
fees paid. Victory Cab Co. v. City of Charlotte, 
934 N.C. 572, 68 S.E.2d 433 (1951). 

Compliance With Section Not Required. 
— Where the collection of taxes on retirement 
benefits of certain state and local government 
employees was held unconstitutional, the trial 
court erred by limiting relief only to those 
taxpayers who protested in accordance with 
this section. Bailey v. State, 348 N.C. 130, 500 
S.E.2d 54 (1998). 

No Provision for Demand by Class. — 
Although this section does not expressly pro- 
hibit taxpayers from seeking refunds as a class, 
it includes no provision for a tax refund demand 
to be made either by taxpayers as a class or as 
represented by others. Bailey v. State, 330 N.C. 
927, 412 S.E.2d 295 (1991), cert. denied, 504 
eewoddn 11206) Ct1942),.118 Letidezd 547 
(1992), overruled on other grounds, 348 N.C. 
130, 500 S.B.2d 54 (1998) (without deciding 
whether a suit regarding a tax may be brought 
as a class action). 

When a class of taxpayers seeks to sue 
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for a refund under this section, each member 
must individually satisfy the conditions prece- 
dent to suit mandated in this section. Bailey v. 
State S830 0NiC.227)412 S.E.2d 2957990); 
cert. denied, 504 U.S. 911, 112 S. Ct. 1942, 118 
L. Ed. 2d 547 (1992), overruled on other 
grounds, 348 N.C. 130, 500 S.E.2d 54 (1998) 
(without deciding whether a suit regarding a 
tax may be brought as a class action). 

In a class action for injunctive and de- 
claratory relief against the collection of taxes 
on retirement benefits of certain state and local 
government retirees, the trial court erred in its 
conclusion that sovereign immunity had been 
waived by the passage of this section and in its 
order enjoining further collection of the tax 
during the resolution of the case. Bailey v. 
State, 348 N.C. 130, 500 S.E.2d 54 (1998). 

This section bars courts absolutely from 
entertaining suits of any kind brought for the 
purpose of preventing the collection of any tax 
imposed in Subchapter I. Bailey v. State, 330 
NEC. 227) 412), 0de295.(1991) cert denied, 
504 U.S. 911, 112 S. Ct. 1942, 118 L. Ed. 2d 547 
(1992), overruled on other grounds, 348 N.C. 
130, 500 S.E.2d 54 (1998). 

No Injunctive or Declarative Relief to 
Prevent Collection. — This section estab- 
lishes the general rule that there shall be no 
injunctive or declaratory relief to prevent the 
collection of a tax, i.e., the taxpayer must pay 
the tax and bring suit for a refund. Cedar Creek 
Enters., Inc. v. State Dep’t of Motor Vehicles, 
290 N.C. 450, 226 S.E.2d 336 (1976). 

No Injunction Lies in Federal Courts. — 
A suit in equity to enjoin the collection of State 
tax, alleged to be violative of WUeSanConst., 
Amend. XIV, on the ground of an arbitrary and 
excessive assessment, will not lie in the federal 
court, since the plaintiff has a plain, adequate, 
and complete remedy at law by first paying the 
tax and then suing to recover it. Catholic Soc’y 
of Religious & Literary Educ. v. Madison 
County, 74 F.2d 848 (4th Cir. 1935). 

Taxpayer may not maintain an action 
under the Declaratory Judgment Act, G.S. 
1-253 et seq., to determine his liability therefor, 
since the State has not waived its immunity 
against suit by one of its citizens under the 
Declaratory Judgment Act, G.S. 1-253 et seq., 
to adjudicate his tax liability under the sales 
tax statute. Buchan v. Shaw, 238 N.C. 522, 78 
S.E.2d 317 (1953). 

The State has not waived its immunity 
against suit by one of its citizens under the 
Declaratory Judgment Act, G.S. 1-253 et seq., 
to adjudicate his tax liability under the sales 
tax statute. Housing Auth. v. Johnson, 261 N.C. 
76, 184 S.H.2d 121 (1964). 

Secretary of Revenue cannot be sued 
pursuant to provisions of Declaratory 
Judgment Act, G.S. 1-253 et seq. Housing 
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Auth. v. Johnson, 261 N.C. 76, 134 S.E.2d 121 
(1964). 

Recovery of Entire Amount Paid under 
Protest. — Since a debtor may direct applica- 
tion of payment, and if neither debtor nor 
creditor makes application before institution of 
suit, the law will apply a payment to the 
unsecured or most precariously secured debt, 
when a taxpayer makes anticipatory payment 
not under protest, and thereafter pays under 
protest the balance of the taxes levied against 
his property, in his action under this section, to 
recover the taxes the entire amount paid under 
protest may be recovered when unlawful levies 
equal such amount, and the recovery will not be 
limited to the proportionate part which the 
unlawful levies bear to the entire tax levy, since 
it will not be presumed that the county in- 
tended to make an unlawful levy or that the 
taxpayer intended to pay tax illegally levied. 
Nantahala Power & Light Co. v. Clay County, 
213 N.C. 698, 197 S.E. 603 (1938). 

Rights granted in § 105-266.1 are in ad- 
dition to rights provided by this section. 
Housing Auth. v. Johnson, 261 N.C. 76, 134 
SH 2d 121964). 

As Are Provisions of § 105-130.4(s). — 
The purpose of G.S. 105-130.4(s) was not to 
provide either a substitute for, or an alternative 
to, this section, but to afford relief from the 
apportionment formula of G.S. 105-130.4 when 
it operates to tax a greater portion of a corpo- 
ration’s income than is reasonably attributable 
to business in this State. Gulf Oil Corp. v. 
Clayton, 267 N.C. 15, 147 S.E.2d 522 (1966), 
decided under § 105-134 prior to the amend- 
ment thereof by Session Laws 1967, c. 1110. 

Taxpayer contending that additional as- 
sessment of income tax is invalid is not 
required to proceed under § 105-130.4(s), 
but may pay the tax under protest, make 
proper demand for refund, and, upon refusal, 
bring suit under this section. Sayles Biltmore 
Bleacheries, Inc. v. Johnson, 266 N.C. 692, 147 
S.E.2d 177 (1966), decided under § 105-134 
prior to the amendment thereof by Session 
Laws 1967, c. 1110. 

Section Available to Corporation Taxed 
on Income Not Attributable to This State. 
— Had the General Assembly meant to deprive 
a corporation of the right to proceed under this 
section when it contends that it has been ille- 
gally taxed upon income not attributable to 
business within the State, it would undoubt- 
edly have said so. Gulf Oil Corp. v. Clayton, 267 
N.C. 15, 147 S.E.2d 522 (1966). 

Alternate Remedy Under §§ 105-241.2 
and 105.241.3. — The remedy afforded by this 
section may at times place an undue burden on 
the taxpayer. The legislature of 1955 took rec- 
ognition of that fact and broadened the provi- 
sions by which the taxpayer might have his 
hability determined, in the enactment of G.S. 
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105-241.2 and 105-241.3. Duke v. State, 247 
N.C. 236, 100 S.E.2d 506 (1957). 

Allegation That Tax Paid Under Com- 
pulsion. — In an action under the Revenue Act 
of 1933 it was held that an allegation that the 
tax was paid under compulsion was a mere 
conclusion of the pleader, and a demurrer of the 
Secretary of Revenue was sustained. Metro- 
Goldwyn-Mayer Distrib. Corp. v. Maxwell, 209 
N.C. 47, 182 S.E. 724 (1935). 

_ Burden Is on Taxpayer to Show Exemp- 
tion. — A taxpayer who challenges a sales tax 
coverage by virtue of an exemption or exclusion 
has the burden of showing that he comes within 
the exemption upon which he relies. Olin 
Mathieson Chem. Corp. v. Johnson, 257 N.C. 
666, 127 S.E.2d 262 (1962). 

Summary judgment was improperly granted 
in favor of taxpayers who sought refunds of gift 
taxes they paid under protest on their transfers 
of interests in their residences to irrevocable 
trusts, retaining the rights to occupy the resi- 
dences for five years or their lifetimes, which- 
ever was shorter, as the Secretary of Revenue 
had, under G.S. 105-195, discretion to deter- 
mine how to value the interests retained by the 
taxpayers, and there was no showing that this 
discretion was abused, nor was it shown, under 
G.S. 105-267 that the taxpayers were entitled 
to refunds because the taxes were assessed for 
improper purposes or were otherwise invalid or 
excessive. Downs v. State, 159 N.C. App. 220, 
582 S.E.2d 638, 2003 N.C. App. LEXIS 1440 
(2003), aff'd, 358 N.C. 213, 593) Si Hi2de76a 
(2004). 

Class Suit. — The remedy provided by this 
section cannot, in case of a class suit instituted 
in behalf of a large number of taxpayers, be 
deemed an adequate remedy as compared with 
the suit in equity which eliminates so much 
useless and cumbersome litigation. Gramling v. 
Maxwell, 52 F.2d 256 (W.D.N.C. 1931). 

The trial court properly dismissed a class 
action for refunds brought on behalf of a named 
plaintiff and others similarly situated who re- 
ceived and paid North Carolina income taxes 
on unemployment compensation where the 
plaintiff failed to make proper demand within 
30 days pursuant to this section. Stenhouse v. 
Lynch, 37 N.C. App. 280, 245 S.E.2d 830 (1978). 

Remedy Formerly Applied to Taxes Im- 
posed by Municipalities. — See Lewis v. 
Goodman, 14 N.C. App. 582, 188 S.E.2d 709, 
cert. denied, 281 N.C. 622, 190 S.E.2d 466 
(1972) 

Where the plaintiffs complied with the 
provisions of this section in respect to the 
fees paid for a particular year, they were 
entitled to recover back the excess portion of 
the fees paid for that year. Victory Cab Co. v. 
City of Charlotte, 234 N.C. 572, 68 S.E.2d 433 
(1951); 

Commissioners who were directed by a 
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consent judgment to sell land and pay the 
taxes lawfully due thereon and distribute the 
remaining proceeds as provided in the judg- 
ment could not tender only the taxes which 
were in fact lawfully due, but were compelled 
by this section to pay the entire amount de- 
manded by the county, and then sue for the 
recovery of so much of the tax paid as was not 
lawfully due. Rand v. Wilson County, 243 N.C. 
43, 89 S.E.2d 779 (1955). 

When “Payment” Occurs Under Install- 
ment Agreement. — Where the plaintiff seek- 
ing a refund was charged a total tax assess- 
ment plus interest accrued in a single tax bill, 
and the Department of Revenue granted the 
plaintiff a grace period for the payment of the 
tax by an installment agreement, “payment” for 
purposes of the statutory time period occurred 
upon payment of the final installment. Rent-A- 
Car Co. v. Lynch, 39 N.C. App. 709, 251 S.E.2d 
917, rev'd on other grounds, 298 N.C. 559, 259 
S_E.2d 564 (1979). 

Refund of Intangibles Tax. — All taxpay- 
ers who paid the intangibles tax had to be 
relieved from liability under the North Caro- 
lina Constitution, Article 5, G.S. 2(2), including 
those who did not file notice under this section, 
where the General Assembly passed a law 
forgiving the intangibles tax on corporate stock 
for the group of taxpayers who had benefited 
from the unconstitutional taxable percentage 
deduction. Smith v. State, 349 N.C. 332, 507 
S:E2d 28 (1998). 

Section 105-267 did not preclude action 
by the North Carolina School Boards As- 
sociation and several boards of education for a 
declaratory judgment that various monetary 
payments collected by state agencies were sub- 
ject to N.C. Const. art. IX, § 7; school boards 
did not owe any taxes, and their claims against 
the North Carolina Secretary of Revenue were 
not brought for the purpose of preventing the 
collection of any tax but instead to determine 
the proper disposition of amounts collected by 
the North Carolina Department of Revenue as 
statutorily-denominated “penalties” or “addi- 
tional taxes.” N.C. Sch. Bds. Ass’n v. Moore, 160 
N.C. App. 253, 585 S.E.2d 418 (2003). 

Applied in Piedmont Mem. Hosp. v. Guilford 
County, 221 N.C. 308, 20 S.E.2d 332 (1942); 
Sabine v. Gill, 229 N.C. 599, 51 S.E.2d 1 (1948); 
Gill v. Smith, 233 N.C. 50, 62 S.E.2d 544 (1950); 
Good Will Distrib., Inc. v. Currie, 251 N.C. 120, 
110 S.E.2d 880 (1959); Great Am. Ins. Co. v. 
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Gold, 254 N.C. 168, 118 S.E.2d 792 (1961); 
Piedmont Canteen Serv., Inc. v. Johnson, 256 
N.C, 155,.°123 Sike2d 582 (1962), Boylan- 
Pearce, Inc. v. Johnson, 257 N.C. 582, 126 
S.E.2d 492 (1962); Sale v. Johnson, 258 N.C. 
749, 129 S.E.2d 465 (1963); Southern Bell Tel. 
& Tel. Co. v. Clayton, 266 N.C. 687, 147 S.E.2d 
195 (1966); Excel, Inc. v. Clayton, 269 N.C. 127, 
152 S.E.2d 171 (1967); Overlook Cem. v. 
Rockingham County, 273 N.C. 467, 160 S.E.2d 
293 (1968); Myrtle Desk Co. v. Clayton, 8 N.C. 
App. 452, 174 S.E.2d 619 (1970); Adams-Millis 
Corp. v. Town of Kernersville, 281 N.C. 147, 187 
S.E.2d 704 (1972); Fieldcrest Mulls, Inc. v. 
Coble, 290 N.C. 586, 227 S.H.2d 562 (1976); 
Rent-A-Car Co. v. Lynch, 298 N.C. 559, 259 
Sil 201064 1979). 

Cited in VEPCO v. Currie, 254 N.C. 17, 118 
S.E.2d 155 (1961); Duke Power Co. v. Clayton, 
274 N.C. 505, 164 S.E.2d 289 (1968); Colonial 
Pipeline Co. v. Clayton, 275 N.C. 215, 166 
S.E.2d 671 (1969); Telerent Leasing Corp. v. 
High, 8 N.C. App. 179, 174 S.E.2d 11 (1970); 
Powell v. County of Haywood, 15 N.C. App. 109, 
189 S.E.2d 785 (1972); Powell v. Town of Can- 
ton, 15 N.C. App. 118, 189 S.E.2d 784 (1972); 
Fisher v. Jones, 15 N.C. App. 737, 190 S.E.2d 
663 (1972); Master Hatcheries, Inc. v. Coble, 
286 N.C. 518, 212 S.E.2d 150 (1975); Big Bear 
of N.C., Inc. v. City of High Point, 33 N.C. App. 
563,, 235. 9.H.20 911 (1977); Blumenthal v. 
Lynch, 315 N.C. 571, 340 S.E.2d 358 (1986); 
Four County Elec. Membership Corp. v. Pow- 
ers, 96 N.C. App. 417, 386 S.E.2d 107 (1989); 
Finlator v. Powers, 902 F.2d 1158 (4th Cir. 
1990); Regional Acceptance Corp. v. Powers, 
397 N.C. 274, 394 S.E.2d 147 (1990); John R. 
Sexton & Co. v. Justus, 342 N.C. 374, 464 
S F.2d 268 (1995); State Farm Mut. Auto. Ins. 
Co. v. Long, 129 N.C. App. 164, 497 S.E.2d 451 
(1998), aff'd, 350 N.C. 84, 511 S.H.2d. 303 
(1999); Union Carbide Corp. v. Offerman, 132 
N.C. App. 665, 513 S.E.2d 341 (1999), Sheiobeey ae! 
N.C. 310, 526 S.E.2d 167 (2000) (decided prior 
to the 2002 amendment to the definition of 
“business income” in this section); Milligan v. 
State, 135 N.C. App. 781, 522 SH. 2d.330.,1999 
N.C. App. LEXIS 1234 (1999), cert. denied, 531 
U.S. 819, 121 S. Ct. 60, 148 L. Ed. 2d 26 (2000); 
Chrysler Fin. Co., Ll... Offerman, 133.N-C 
App. 268, 531 S.E.2d 223, 2000 N.C. App. 
LEXIS 605 (2000); In re Cent. Tel. Co., 167 N.C. 
App. 14, 604 S.E.2d 680, 2004 N.C. App. LEXIS 
2058 (2004), appeal dismissed, cert. denied, — 
N.C. —, 610 S.E.2d 203 (2005). 


§ 105-267.1: Repealed by Session Laws 1991, c. 45, s. 30. 


§ 105-268. Reciprocal comity. 


The courts of this 


State shall recognize and enforce liabilities for taxes 


lawfully imposed by other states which extend a like comity to this State. 


(1939, c. 158, s. 938.) 
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Legal Periodicals. — See 13 N.C.L. Rev. 
405. For article, “Recognition of Foreign Judg- 
ments,” see 50 N.C.L. Rev. 21 (1971). 
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§ 105-268.1. Agreements to coordinate the administration 
and collection of taxes. 


The Secretary of Revenue is hereby authorized, with the approval of the 
Governor and Council of State, to enter into agreements with the United 
States government or any department or agency thereof, or with a state or any 
political subdivision thereof, for the purpose of coordinating the administra- 
tion and collection of taxes imposed by this State and administered and 
collected by said Secretary with taxes imposed by the United States or by any 
other state or political subdivision thereof. (1943, c. 747, s. 1; 1971, c. 806, s. 2; 


19(S ce / 6s" 193») 


Editor’s Note. — Session Laws 1987 (Reg. 
Sess., 1988), c. 1096, s. 6 provided: “It is the 
intent of the General Assembly that the De- 
partment of Revenue shall collect all of the 
sales and use taxes due to the State and local 
governments. Notwithstanding the provisions 
of G.S. 105-268.1, the Secretary of Revenue 
may, without seeking prior approval of the 
Governor and the Council of State, enter into 


agreements with any other state to coordinate 
and promote collection of sales and use taxes by 
retailers making mail order sales, as defined in 
this act.” 

Legal Periodicals. — For comment on en- 
actment of this section, see 21 N.C.L. Rev. 363 
(1948). 

For article, “Recognition of Foreign Judg- 
ments,” see 50 N.C.L. Rev. 21 (1971). 


CASE NOTES 


Cited in United States v. Williams, 139 F. 
Supp. 94 (M.D.N.C. 1956). 


§ 105-268.2. Expenditures and commitments authorized 
to effectuate agreements. 


The Secretary of Revenue with the approval of the Governor and Council of 
State is authorized and empowered to undertake such commitments and make 
such expenditures, within the appropriations provided by law, as may be 
necessary to effectuate such agreements. (19438, c. 747, s. 2; 1971, c. 806, s. 2; 
LO eC eA OSM I5.) 


Legal Periodicals. — For article, “Recogni- 
tion of Foreign Judgments,” see 50 N.C.L. Rev. 
ZAR CLOVE: 


§ 105-268.3. Returns to be filed and taxes paid pursuant to 
agreements. 
Notwithstanding any other provision of law, returns shall be filed and taxes 


paid in accordance with the provisions of any agreement entered into pursuant 
to thistArticle sGlI943 "en 747, s. 321971 ces0Gn cuz) 


Legal Periodicals. — For article, “Recogni- 
tion of Foreign Judgments,” see 50 N.C.L. Rev. 
21 (1971). 
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§ 105-269. Extraterritorial authority to enforce payment. 


(a) The Secretary, with the assistance of the Attorney General, is authorized 
to bring suits in the courts of other states to collect taxes legally due this State. 
The officials of other states that extend a like comity to this State are 
empowered to sue for the collection of taxes in the courts of this State. A 
certificate by the Secretary of State, under the Great Seal of the State, that 
these officers have authority to collect the tax is conclusive evidence of this 
authority. Whenever the Secretary considers it expedient to employ local 
counsel to assist in bringing suit in an out-of-state court, the Secretary, with 
the concurrence of the Attorney General, may employ local counsel on the basis 
of a negotiated retainer or in accordance with prevailing commercial law 
league rates. 

(b) Repealed by Session Laws 2001-380, s. 4, effective August 20, 2001, and 
applicable to tax debts that remain unpaid on or after that date. (1939, c. 158, 
5. 939; 1963, c. 1169, s. 6; 1973, c. 476, s. 193; 1983 (Reg. Sess., 1984), c. 1005; 
2001-380, s. 4.) 


Cross References. — As to collection of tax _ tion of Foreign Judgments,” see 50 N.C.L. Rev. 
debts, see G.S. 105-243.1. 21 (1971). 
Legal Periodicals. — For article, “Recogni- 


§ 105-269.1. Local authorities authorized to furnish office 
space. 


Boards of county commissioners and governing boards of cities and towns 
are hereby fully authorized and empowered to furnish adequate and suitable 
office space for field representatives of the Department of Revenue upon 
request of the Secretary of Revenue, and are hereby authorized and empow- 
ered a make necessary expenditures therefor. (1951, c. 643, s. 9; 1973-476; 
salgs. 


§ 105-269.2. Tax Review Board. 


The Tax Review Board shall be composed of the following members: (1) the 
State Treasurer, ex officio, who shall be chairman of the board; (ii) the 
chairman of the Utilities Commission, ex officio; (iii) a member appointed by 
the Governor; and (iv) the Secretary of Revenue, ex officio, who shall be a 
member only for the purposes stated in G.S. 105-122 and 105-130.4. The 
member whom the Governor shall appoint shall serve for a term of four years 
and until his successor is appointed and qualified. The first such appointment 
shall be made for a term beginning on July 1, 1975. 

The chairman or any two members, upon five days’ notice, may call a 
meeting of the Board; provided, any member of the Board may waive notice of 
a meeting and the presence of a member of the Board at any meeting shall 
constitute a waiver of the notice of said meeting. A majority of the members of 
the Board shall constitute a quorum, and any act or decision of a majority of 
the members shall constitute an act or decision of the Board, except for the 
purposes and under the conditions of the provisions of G.S. 105-122 and 
105-130.4. 

The Tax Review Board may employ a secretary and such clerical assistance 
as it deems necessary for the proper performance of its duties. All expenses of 
the Board shall be paid from sums appropriated from the Contingency and 
Emergency Fund to the use of said Board. If the full time of such secretary and 
clerical staff should not be needed in connection with the duties of such Board, 
such secretary and staff can be assigned by the Board to other duties related 
to the tax program of the State. 


1009 


§105-269.3 CH. 105. TAXATION §105-269.3 


The regular sessions of the Tax Review Board shall be held in the City of 
Raleigh at the offices provided for the Board by the Superintendent of Public 
Buildings and Grounds. The Board may, in its discretion, hold other meetings 
at any placein thesotate. (1950, c. 1302)°s"/--19550, Cc, loo07 Ss: J La eee 


Se TOYO Ca (Ons Loo rtlo to, Cele Sttoe) 


State Government Reorganization. — 
The Tax Review Board was transferred to the 
Department of State Treasurer by G.S. 143A- 


38, enacted by Session Laws 1971, c. 864. 
Legal Periodicals. — For brief comment on 
this section, see 31 N.C.L. Rev. 441 (1953). 


CASE NOTES 


Applied in In re Cent. Tel. Co., 167 N.C. App. 
14, 604 S.E.2d 680, 2004 N.C. App. LEXIS 2058 


(2004), appeal dismissed, cert. denied, — N.C. 
—, 610 S.E.2d 203 (2005). 


OPINIONS OF ATTORNEY GENERAL 


Applicability of Open Meetings Law to 
Tax Review Board Proceedings. — The Tax 
Review Board is exempt from the Open Meet- 
ings Law while it is meeting “solely for the 
purpose of making a decision” in a petition 
pending before the Board; however, the exemp- 
tion only applies to the deliberations of the 
Board and does not apply when it is receiving 
evidence or arguments in a hearing prior to 
deliberating upon the evidence, nor when it is 
meeting for any purpose other than deciding 
the outcome of a petition pending before it. See 
opinion of Attorney General to The Honorable 
Richard H. Moore, Treasurer, State of North 
Carolina, 2004 N.C.A.G. 10 (10/12/04). 

Applicability of Secrecy Law to Tax Re- 
view Board Members. — Employees and of- 
ficers of the State, including members of the 
Tax Review Board are prohibited from disclos- 
ing any tax information as defined in G.S. 
104-259(a)(2). See opinion of Attorney General 
to The Honorable Richard H. Moore, Treasurer, 


State of North Carolina, 2004 N.C.A.G. 10 
(10/12/04). 

Applicability of Secrecy Law to Tax Re- 
view Board Members. — Members of the Tax 
Review Board and staff must comply with both 
the confidentiality obligations of G.S. 105-259 
(b) section and the obligations for disclosure set 
forth in the Public Records Law, G.S.132-1 et 
seq., with respect to the release of records and 
other information; the obligation does not vary 
based upon whether the Board receives a re- 
quest for information prior to or after publica- 
tion of an order by the Board. See opinion of 
Attorney General to The Honorable Richard H. 
Moore, Treasurer, State of North Carolina, 
2004 N.C.A.G. 10 (10/12/04). 

Closed Sessions of Tax Review Board. — 
The Tax Review Board may enter into a closed 
session for the limited purposes enumerated in 
G.S.143-318.11. See opinion of Attorney Gen- 
eral to The Honorable Richard H. Moore, Trea- 
surer, State of North Carolina, 2004 N.C.A.G. 
10 (10/12/04). 


§ 105-269.3. Enforcement of Subchapter V and fuel inspec- 
tion tax. 


The State Highway Patrol and law enforcement officers and other appropri- 
ate personnel in the Department of Crime Control and Public Safety may 
assist the Department of Revenue in enforcing Subchapter V of this Chapter 
and Article 3 of Chapter 119 of the General Statutes. The State Highway Patrol 
and law enforcement officers of the Department of Crime Control and Public 
Safety have the power of peace officers in matters concerning the enforcement 
of Subchapter V of this Chapter and Article 3 of Chapter 119 of the General 
Statutes. (1963, c. 1169, s. 6; 1991, c. 42, s. 16; 1991 (Reg. Sess., 1992), c. 1007, 
s. 17; 1993, c. 485, s. 155-1993 (Ree Sess.) 1994) c: 745, s: 19; 2002-159" se. 
31.5(b); 2002-190, s. 2.) 


Editor’s Note. — Session Laws 2002-190, s. 
17, provides: “The Governor shall resolve any 
dispute between the Department of Transpor- 
tation and the Department of Crime Control 


and Public Safety concerning the implementa- 
tion of this act.” 

Effect of Amendments. — Session Laws 
2002-190, s. 2, as amended by Session Laws 
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2002-159, s. 31.5(b), effective January 1, 2003, the Department of Transportation” in the first 
substituted “Department of Crime Control and _ sentence and for “Division of Motor Vehicles” in 
Public Safety” for “Division of Motor Vehicles of | the second sentence. 


§ 105-269.4. Election to apply income tax refund to follow- 
ing year’s tax. 


Any taxpayer required to file an income tax return under Article 4 of this 
Subchapter whose return shows that the taxpayer is entitled to a refund may 
elect to apply part or all of the refund to that taxpayer’s estimated income tax 
liability for the following year. The Secretary of Revenue shall amend the 
income tax returns to permit the election authorized by this section. (1983, c. 
663, s. 1; 1989 (Reg. Sess., 1990), c. 814, s. 28.) 


§ 105-269.5. Contribution of income tax refund to Wildlife 
Conservation Account. 


Any taxpayer entitled to a refund of income taxes under Article 4 of this 
Chapter may elect to contribute all or part of the refund to the Wildlife 
Conservation Account established under G.S. 143-247.2 to be used for the 
management, protection, and preservation of wildlife in accordance with that 
statute. The Secretary shall provide appropriate language and space on the 
income tax form in which to make the election. The taxpayer’s election becomes 
irrevocable upon filing the taxpayer’s income tax return for the taxable year. 
The Secretary shall transmit the contributions made pursuant to this section 
to the State Treasurer for credit to the Wildlife Conservation Account. (1983, c. 
865, s. 2; 1991, c. 45, s. 20; 1993, c. 543, s. 6.) 


Editor’s Note. — This section is former G.S. during any year from the contributions made 
105-130.35, as amended and recodified as G.S. _ pursuant to this act must be used for nongame, 
105-269.5 by Session Laws 1991, c. 45, s. 20. endangered and threatened species, and urban 

Session Laws 1983, c. 865, ss. 3 and 4 pro-___ wildlife programs, and the remainder may be 
vided: “Sec. 3. At least seventy-five percent used by the Wildlife Resources Commission for 
(75%) of the total amount of the funds derived other wildlife management programs.” 


§ 105-269.6. (Repealed effective for taxable years begin- 
ning on or after January 1, 2003) Contribution 
of individual income tax refund to Candidates 
Financing Fund. 


An individual entitled to a refund of income taxes under Part 2 of Article 4 
of this Chapter may elect to contribute all or part of the refund to the North 
Carolina Candidates Financing Fund for the use of political campaigns as 
provided in Article 22C of Chapter 163 of the General Statutes. The Secretary 
of Revenue shall provide appropriate language and space on the individual 
income tax form in which to make the election. The election becomes irrevo- 
cable upon filing the individual’s income tax return for the taxable year. The 
Secretary of Revenue shall, on a quarterly basis, transmit the contributions 
made pursuant to this section to the State Treasurer for credit to the North 
Carolina Candidates Financing Fund. Any interest earned on funds so credited 
shall be credited to that Fund. (1991, c. 45, s. 21; 1998-98, s. 71.) 


Editor’s Note. — Session Laws 2002-158, s. order to pay for its costs for the 2002-2093 fiscal 
6(a), repeals this section effective for taxable year of programming, design, printing, and 
years beginning on or after January 1, 2003. other expenses associated with implementing 

Session Laws 2002-158, s. 6(b), provides: “In this act, the Secretary of Revenue may draw 
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funds not to exceed one hundred seventy-eight 
thousand six hundred dollars ($178,600) from 
the North Carolina Candidates Financing 
Fund. After drawing those funds, the Secretary 
of Revenue shall transfer immediately to the 
North Carolina Public Campaign Financing 
Fund any remaining funds that were contrib- 
uted to the North Carolina Candidates Financ- 
ing Fund pursuant to G.S. 105-269.6 before its 
repeal by this section. Funds the Secretary of 


§ 105-269.6: Repealed by Session 


CH. 105. TAXATION 


§105-269.14 


Revenue withdraws but then determines are 
not needed shall also be transferred to the 
North Carolina Public Campaign Financing 
Fund.” 

Session Laws 2002-158, s. 15.1, provides that 
nothing in the act obligates the General Assem- 
bly to appropriate funds to implement the act 
now or in the future. 

Session Laws 2002-158, s. 15, contains a 
severability clause. 


Laws 2002-158, s. 6(a), effective for 


taxable years beginning on or after January 1, 2003. 


Editor’s Note. — Session Laws 2002-158, s. 
15.1, provides that nothing in the act obligates 
the General Assembly to appropriate funds to 
implement the act now or in the future. 

Session Laws 2002-158, s. 6(b), provides: “In 
order to pay for its costs for the 2002-2003 fiscal 
year of programming, design, printing, and 
other expenses associated with implementing 
this act, the Secretary of Revenue may draw 
funds not to exceed one hundred seventy-eight 
thousand six hundred dollars ($178,600) from 
the North Carolina Candidates Financing 
Fund. After drawing those funds, the Secretary 


of Revenue shall transfer immediately to the 
North Carolina Public Campaign Financing 
Fund any remaining funds that were contrib- 
uted to the North Carolina Candidates Financ- 
ing Fund pursuant to G.S. 105-269.6 before its 
repeal by this section. Funds the Secretary of 
Revenue withdraws but then determines are 
not needed shall also be transferred to the 
North Carolina Public Campaign Financing 
Fund.” 

Session Laws 2002-158, s. 15, contains a 
severability clause. 


8§ 105-269.7 through 105-269.12: Reserved for future codification 


purposes. 


§ 105-269.13. Debts not collectible under North Carolina 


law. 


(a) Debts Not Collectible. — The following debts are not collectible and are 
not subject to execution under Article 28 of Chapter 1 of the General Statutes 


or any other provision of law: 


(1) A loan made by a person who does not comply with G.S. 105-88. 
(2) A debt owed to a retailer described in subsection (b) of this section as 
the result of the purchase of tangible personal property. 
(b) Retailer. — A debt owed to a retailer is subject to this section if all of the 


following applies to the retailer: 


(1) The retailer meets one or more of the conditions in G.S. 105-164.8(b). 

(2) The retailer is not registered to collect the use tax due under Article 5 

of this Chapter on its sales delivered to an address in North Carolina. 

(3) The retailer reported gross sales of at least five million dollars 
($5,000,000) on its most recent federal income tax return. 

(c) Assignment. — An assignment to a person of a debt listed in subsection 

(a) of this section is subject to the collection restrictions imposed by this 


section. (2000-120, s. 9.) 


§ 105-269.14. (Repealed effective for taxable years begin- 
ning on or after January 1, 2010) Payment of 
use tax with individual income tax. 


(a) Requirement. — An individual who owes use tax that is payable on an 
annual basis pursuant to G.S. 105-164.16(d) and who is required to file an 
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individual income tax return under Part 2 of Article 4 of this Chapter must pay 
the use tax with the individual income tax return for the taxable year. The 
Secretary must provide appropriate space and information on the individual 
income tax form and instructions. The information must include the following: 

(1) An explanation of an individual’s obligation to pay use tax on items 
purchased from mail order, Internet, or other sellers that do not 
collect State and local sales and use taxes on the items. 

(2) A method to help an individual determine the amount of use tax the 
individual owes. The method must list categories of items, such as 
personal computers and clothing, that are commonly sold by mail 
order or Internet and must include a table that gives the average 
amounts of use tax payable by taxpayers in various income ranges. 

(b) Distribution. — The Secretary must distribute a portion of the net use 
tax proceeds collected under this section to counties and cities. The portion to 
be distributed to all counties and cities is the total net use tax proceeds 
collected under this section multiplied by a fraction. The numerator of the 
fraction is the local use tax proceeds collected under this section. The 
denominator of the fraction is the total use tax proceeds collected under this 
section. The Secretary must distribute this portion to the counties and cities in 


proportion to their total distributions under Articles 39, 40, 42, 48, and 44 of 
this Chapter and Chapter 1096 of the 1967 Session Laws for the most recent 
period for which data are available. The provisions of G.S. 105-472, 105-486, 
and 105-501 do not apply to tax proceeds distributed under this section. 
(1999-341, s. 2; 2000-120, s. 10; 2002-72, s. 20; 2003-284, s. 44.1.) 


Section Repealed Effective for Taxable 
Years Beginning on or after January l, 
2010. — This section is repealed effective for 
taxable years beginning on or after January 1, 
2010, by Session Laws 2000-120, s. 10, as 
amended by Session Laws 2003-284, s. 44.1 and 
by Session Laws 2005-276, s. 33.24. 

Editor’s Note. — Session Laws 1999-341, s. 
9, made this section effective for taxable years 
beginning on or after January 1, 1999. 

Session Laws 1999-341, ss. 3 to 6, as 
amended by Session Laws 2000-120, ss. 16 and 
17, and by Session Laws 2001-380, ss. 6 and 7, 
provide that the Secretary of Revenue may 
draw up to $150,000 for the 1999-2000 fiscal 
year from net collections that would otherwise 
be credited to the General Fund under G:S. 
105-269.14 to pay for the costs of programming, 
form revision, and resources for taxpayer assis- 
tance to implement ss. 1 and 2 of Session Laws 
1999-341. 

During the 1999-2000 fiscal year, the Secre- 
tary of Revenue is to implement a program to 
allow those taxpayers required under G.S. 105- 
164.16 to report and pay sales and use taxes on 
a semimonthly basis to file the semimonthly 
return electronically. To pay for this program, 
the Secretary is authorized to draw up to 
$500,000 for the 1999-2000 fiscal year from net 
collections that would otherwise be credited to 
the General Fund under G.S. 105-269.14. 

The Secretary shall contract during the 1999- 
2001 fiscal biennium for the collection of delin- 
quent tax debts owed by nonresidents and 
foreign entities. To implement this section, the 


Secretary may draw funds for the 1999-2000 
fiscal year from the net collections that would 
otherwise be credited to the General Fund 
under G.S. 105-269.14. For the 2000-2001 and 
2001-2002 fiscal years the Secretary may retain 
costs of implementing the section from 
amounts collected pursuant to contracts autho- 
rized by the section. The Secretary is to report 
annually to the Revenue Laws Study Commit- 
tee on its collections during the biennium. 
The Department of Revenue is directed to 
conduct a study to identify and evaluate pro- 
posals for more efficient collection of taxes, and 
the State Controller is to cooperate with the 
Department of Revenue in this study. The De- 
partment is to report the results of its study, 
including findings, recommendations, and esti- 
mated revenue gains of each recommendation, 
to the Revenue Laws Study Committee by May 
1, 2000. The Secretary of Revenue is authorized 
to draw up to $50,000 for the 1999-2000 fiscal 
year from net collections that would otherwise 
be credited to the General Fund under G.S. 
105-269.14. To implement the recommenda- 
tions of the study, the Secretary may enter into 
a performance-based contract and may with- 
hold from the revenue collected the amount 
needed to obtain assistance in developing a 
request for proposal for the performance-based 
contract. For the 2001-2002 fiscal year the 
Department may draw up to $500,000 from the 
collection assistance fee account created in G.S. 
105-243.1 to pay for assistance in developing a 
request for proposals for a performance-based 
contract to implement the results of the study; 
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the fee proceeds may be used for this purpose 
only to the extent the contract is for collecting 
overdue tax debts as defined in G.S. 105-243.1. 

Session Laws 2001-380, s. 7 provides that for 
the 2001-2002 fiscal year the Department may 
draw up to $500,000 from the collection assis- 
tance fee account created in G.S. 105-243.1 to 
pay for assistance in developing a request for 
proposals for a performance-based contract to 
implement the results of the study; the fee 
proceeds may be used for this purpose only to 
the extent the contract is for collecting overdue 
tax debts as defined in G.S. 105-243.1. 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 


CH. 105. TAXATION 


§105-269.15 


Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 200-284, s. 49.5 is a severabil- 
ity clause. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2002-72, s. 20, effective August 12, 2002, re- 
wrote subsection (b). 


OPINIONS OF ATTORNEY GENERAL 


Validity of Statute. — The federal Internet 
Tax Freedom Act does not prohibit a state from 
bundling payment of use taxes with payment 
for income taxes and, therefore, does not inval- 


idate this section. See opinion of Attorney Gen- 
eral to Representative Cary D. Allred, 2000 
N.C. AG LEXIS 22 (3/6/2000). 


§ 105-269.15. Income tax credits of partnerships. 


(a) Qualification. — A partnership that engages in an activity that is eligible 
for a tax credit qualifies for the credit as an entity and then passes through to 
each of its partners the partner’s distributive share of the credit for which the 
partnership entity qualifies. Maximum dollar limits and other limitations that 
apply in determining the amount of a tax credit available to a taxpayer apply 
to the same extent in determining the amount of a tax credit for which the 
partnership entity qualifies, with one exception. The exception is a limitation 
that the tax credit cannot exceed the amount of tax imposed on the taxpayer. 

(b) Allowance of Credit to Partner. — A partner’s distributive share of an 
income tax credit passed through by a partnership is allowed to the partner 
only to the extent the partner would have qualified for the credit if the partner 
stood in the position of the partnership. All limitations on an income tax credit 
apply to each partner to the extent of the partner’s distributive share of the 
credit, except that a corporate partner’s distributive share of an individual 
income tax credit is allowed as a corporation income tax credit to the extent the 
corporate partner could have qualified for a corporation income tax credit if it 
stood in the position of the partnership. All limitations on an income tax credit 
apply to the sum of the credit passed through to the partner plus the credit for 
which the partner qualifies directly. 

(c) Determination of Distributive Share. — A partner’s distributive share of 
an income tax credit shall be determined in accordance with sections 702 and 
104 of the Code. (1993 (Reg. Sess., 1994), c. 674, 5. 3; 2001-335, s..1.) 
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Editor’s Note. — Session Laws 2001-335, s. 
1, effective for taxable years beginning on or 
after January 1, 2002, rewrote subsection (a). 
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ARTICLE 10. 
Liability for Failure to Levy Taxes. 


§ 105-270. Repeal of laws imposing liability upon govern- 
ing bodies of local units. 


All laws and clauses of laws, statutes and parts of statutes, imposing civil or 
criminal liability upon the governing bodies, of local units, or the members of 
such governing bodies, for failure to levy or to vote for the levy of any particular 
tax or rate of tax for any particular purpose, are hereby repealed, and said 
governing bodies and any and all members thereof are hereby freed and 
released from any civil or criminal liability heretofore imposed by any law or 
statute for failure to levy or to vote for the levy of any particular tax or tax rate 
for any particular purpose. (1933, c. 418.) 


CASE NOTES 


Cited in County of Carteret v. Long, 128 N.C. 
App. 477, 495 S.E.2d 391 (1998). 


SUBCHAPTER II. LISTING, APPRAISAL, AND 
ASSESSMENT OF PROPERTY AND COLLECTION OF 
TAXES ON PROPERTY. 


ARTICLE LI. 
Short Title, Purpose, and Definitions. 


§ 105-271. Official title. 


This Subchapter may be cited as the Machinery Act. (1939, c. 310, s. 1; 1971, 


c. 806. s. 1.) 


Cross References. — As to the use and 
confidential nature of actual addresses of Ad- 
dress Confidentiality Program participants by 
boards of elections for election-related pur- 
poses, see G.S. 15C-8. 

Legal Periodicals. — For note on proce- 


dural developments in the discovery of property 
unlisted for purposes of ad valorem taxation, 
see 51 N.C.L. Rev. 531 (1973). 

For article, “State Jurisdiction To Tax Tangi- 
ble Personal Property,” see 56 N.C.L. Rev. 807 
(1978). 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under former similar provt- 
sions. 

Consistent with the supremacy clause, a 
State may impose a nondiscriminatory ad 
valorem property tax on imported goods 
stored in a customs-bonded warehouse and 
destined for domestic manufacture and sale. 


R.J. Reynolds Tobacco Co. v. Durham County, 
A79 U.S.130, 107 S. Ct. 499, 938 L. Ed. 2d 449 
(1986). 

Subject of taxation is regulated entirely 
by statutes, and the revenues of this State are 
collected under the operation of what is known 
as the Machinery Act. Wade v. Commissioners 
of Craven County, 74 N.C. 81 (1876). 
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Assessment, listing, and collection of 
taxes is regulated by this Subchapter, 
which prescribes the time and manner for list- 
ing and valuing property for ad valorem tax 
purposes. In re Reeves Broadcasting Corp., 273 
N.C. 571, 160 S.E.2d 728 (1968). 

The discovery, assessment, listing and collec- 
tion of ad valorem taxes on tangible personal 
property in North Carolina is regulated by this 
Subchapter, the Machinery Act. In re 
Plushbottom & Peabody, Ltd., 51 N.C. App. 285, 
276 S.E.2d 505, cert. denied, 303 N.C. 314, 281 
S.E.2d 653 (1981). 

What Machinery Act Prescribes. — This 
Subchapter, the Machinery Act, prescribes the 
time and manner for listing and valuing prop- 
erty for ad valorem tax purposes; it also fixes 
the time for payment. Spiers v. Davenport, 263 
N.C. 56, 1388 S.E.2d 762 (1964). 

Use, rather than ownership or objective, 
is the primary exempting characteristic of 
this Subchapter. In re North Carolina Forestry 
Hound: lnc. 35,N.C. App. 414% 242: S-B.2d 492 
CLOTS) attrd. 2296" N:@i3330% 250 Sh 2de236 
(1979). 

First Lien Priority of Ad Valorem Tax 
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Liens. — In the Machinery Act the General 
Assembly has expressly recognized the first 
lien priority to be afforded local ad valorem tax 
liens by its recommended wording of docu- 
ments entitled “orders of collection” which are 
issued under seal by local governing bodies. 
County of Lenoir v. Moore, 114 N.C. App. 110, 
441 8.E.2d 589 (1994), aff'd, 340 N.C. 104, 455 
S.E.2d 158 (1995). 

Applied in Albemarle Elec. Membership 
Corp. v. Alexander, 282 N.C. 402, 192 S.E.2d 
811 (1972); In re R.J. Reynolds Tobacco Co., 73 
N.C. App. 475, 326 S.E.2d 911 (1985). 

Cited in In re Wesleyan Educ. Center, 68 
N.C. App. 742, 316 S.E.2d 87 (1984): In re 
Westinghouse Elec. Corp., 93 N.C. App. 710, 
379 S.E.2d 37 (1989); In re Perry-Griffin 
Found.; 108-N’C. App. 38342485 Hegde212 
(1993); In re Hotel LEurope, 116 N.C. App. 651, 
448 S.H.2d 865 (1994), cert. denied, 339 N.C. 
612, 454 S.E.2d 252 (1995); Commissioner of 
Labor v. House of Raeford Farms, Inc., 124 N.C. 
App. 349, 477 S.E.2d 230 (1996); County of 
Carteret v. Long, 128 N.C. App. 477, 495 S.E.2d 
Sg I1998): 


§ 105-272. Purpose of Subchapter. 


The purpose of this Subchapter is to provide the machinery for the listing, 
appraisal, and assessment of property and the levy and collection of taxes on 
property by counties and municipalities. It is the intent of the General 
Assembly to make the provisions of this Subchapter uniformly applicable 
throughout the State, and to assure this objective no local act to become 
effective on or after July 1, 1971, shall be construed to repeal or amend any 
section of this Subchapter in whole or in part unless it shall expressly so 
provide by specific reference to the section to be repealed or amended. As used 
in this section, the term “local act” means any act of the General Assembly that 
applies to one or more counties by name, to one or more municipalities by 
name, or to all municipalities within one or more named counties. (1939, c. 310, 
SP lc02: LOT cas0GHes 15199 leer hi yveads) 


CASE NOTES 


Cited in In re McElwee, 304 N.C. 68, 283 
S.E.2d 115 (1981); R.J. Reynolds Tobacco Co. v. 


Durham County, 479 U.S. 130, 107 S. Ct. 499, 
93 L. Ed. 2d 449 (1986). 


§ 105-273. Definitions. 


When used in this Subchapter (unless the context requires a different 
meaning): 

(1) “Abstract” means the document on which the property of a taxpayer is 
listed for ad valorem taxation and on which the appraised and 
assessed values of the property are recorded. 

(2) “Appraisal” means both the true value of property and the process by 
which true value is ascertained. 

(3) “Assessment” means both the tax value of property and the process by 
which the assessment is determined. 
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G.S. 105-273(13) is set out twice. See note. 


tr wr et ee ee 

(4) Repealed by Session Laws 19738, c. 695, s. 15, effective January l, 
1974. 

(4a) “Code” [is] defined in G.S. 105-228.90. 

(5) “Collector” or “tax collector” means any person charged with the duty 
of collecting taxes for a county or municipality. 

(5a) “Contractor” means a taxpayer who is regularly engaged in building, 
installing, repairing, or improving real property. 

(6) “Corporation” includes nonprofit corporation and every type of orga- 
nization having capital stock represented by shares. 

(6a) “Discovered property” includes all of the following: 

a. Property that was not listed during a listing period. 

b. Property that was listed but the listing included a substantial 
understatement. 

c. Property that has been granted an exemption or exclusion and does 
not qualify for the exemption or exclusion. 

(6b) “To discover property” means to determine any of the following: 

a. Property has not been listed during a listing period. 

b. A taxpayer made a substantial understatement of listed property. 

c. Property was granted an exemption or exclusion and the property 
does not qualify for an exemption or exclusion. 

(7) “Document” includes book, paper, record, statement, account, map, 
plat, film, picture, tape, object, instrument, and any other thing 
conveying information. 

(7a) “Failure to list property” includes all of the following: 

a. Failure to list property during a listing period. 

b. A substantial understatement of listed property. 

c. Failure to notify the assessor that property granted an exemption 
or exclusion under an application for exemption or exclusion does 
not qualify for the exemption or exclusion. 

(8) “Intangible personal property” means patents, copyrights, secret pro- 
cesses, formulae, good will, trademarks, trade brands, franchises, 
stocks, bonds, cash, bank deposits, notes, evidences of debt, leasehold 
interests in exempted real property, bills and accounts receivable, and 
other like property. 

(8a) “Inventories” means (i) goods held for sale in the regular course of 
business by manufacturers, retail and wholesale merchants, and 
contractors, and (ii) goods held by contractors to be furnished in the 
course of building, installing, repairing, or improving real property. As 
to manufacturers, the term includes raw materials, goods in process, 
and finished goods, as well as other materials or supplies that are 
consumed in manufacturing or processing, or that accompany and 
become a part of the sale of the property being sold. The term also 
includes crops, livestock, poultry, feed used in the production of 
livestock and poultry, and other agricultural or horticultural products 
held for sale, whether in process or ready for sale. The term does not 
‘nclude fuel used in manufacturing or processing, nor does it include 
materials or supplies not used directly in manufacturing or process- 
ing. As to retail and wholesale merchants and contractors, the term 
includes, in addition to articles held for sale, packaging materials that 
accompany and become a part of the sale of the property being sold. 

(9) “List” or “listing,” when used as a noun, means abstract. 

(10) Repealed by Session Laws 1987, c. AG ISL 

(10a) “Local tax official” includes a county assessor, an assistant county 
assessor, a member of a county board of commissioners, a member of 
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a county board of equalization and review, a county tax collector, and 
the municipal equivalents of these officials. 

(10b) “Manufacturer” means a taxpayer who is regularly engaged in the 
mechanical or chemical conversion or transformation of materials or 
substances into new products for sale or in the growth, breeding, 
raising, or other production of new products for sale. The term does 
not include delicatessens, cafes, cafeterias, restaurants, and other 
similar retailers that are principally engaged in the retail sale of foods 
prepared by them for consumption on or off their premises. 

(11) “Municipal corporation” and “municipality” mean city, town, incorpo- 
rated village, sanitary district, rural fire protection district, rural 
recreation district, mosquito control district, hospital district, metro- 
politan sewerage district, watershed improvement district, or other 
district or unit of local government by or for which ad valorem taxes 
are levied. The terms also include a consolidated city-county as 
defined by G.S. 160B-2(1). 

(12) “Person” and “he” include any individual, trustee, executor, adminis- 
trator, other fiduciary, corporation, limited liability company, unincor- 
porated association, partnership, sole proprietorship, company, firm, 
or other legal entity. 

(13) (Effective for taxable years ending before July 1, 2003) “Real 
property,” “real estate,” and “land” mean not only the land itself, but 
also buildings, structures, improvements, and permanent fixtures 
thereon, and all rights and privileges belonging or in any wise 
appertaining thereto. These terms also mean a manufactured home as 
defined in G.S. 143-143.9(6) if it is a multi-section residential struc- 
ture (consisting of two or more sections); has the moving hitch, 
wheels, and axles removed; and is placed upon a permanent enclosed 
foundation on land owned by the owner of the manufactured home. 

(13) (Effective for taxable years beginning on or after July 1, 2003) 
“Real property,” “real estate,” and “land” mean not only the land itself, 
but also buildings, structures, improvements, and permanent fixtures 
on the land, and all rights and privileges belonging or in any way 
appertaining to the property. These terms also mean a manufactured 
home as defined in G.S. 143-143.9(6) if it is a residential structure; 
has the moving hitch, wheels, and axles removed; and is placed upon 
a permanent foundation either on land owned by the owner of the 
manufactured home or on land in which the owner of the manufac- 
tured home has a leasehold interest pursuant to a lease with a 
primary term of at least 20 years for the real property on which the 
manufactured home is affixed and where the lease expressly provides 
for disposition of the manufactured home upon termination of the 
lease. A manufactured home as defined in G.S. 143-143.9(6) that does 
not meet all of these conditions is considered tangible personal 
property. 

(13a) “Retail Merchant” means a taxpayer who is regularly engaged in the 
sale of tangible personal property, acquired by a means other than 
manufacture, processing, or producing by the merchant, to users or 
consumers. 

(13b) “Substantial understatement” means the omission of a material 
portion of the value, quantity, or other measurement of taxable 
property. The determination of materiality in each case shall be made 
by the assessor, subject to the taxpayer’s right to review of the 
determination by the county board of equalization and review or 
board of commissioners and appeal to the Property Tax Commission. 
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G.S. 105-273(18) is set out twice. See note. 
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(14) “Tangible personal property” means all personal property that is not 


intangible and that is not permanently affixed to real property. 

(15) “Tax” and “taxes” include the principal amount of any tax, costs, 
penalties, and interest imposed upon property tax or dog license tax. 

(16) “Taxing unit” means a county or municipality authorized to levy ad 
valorem property taxes. 

(17) “Taxpayer” means any person whose property is subject to ad 
valorem property taxation by any county or municipality and any 
person who, under the terms of this Subchapter, has a duty to list 
property for taxation. 

(18) “Valuation” means appraisal and assessment. 

(19) “Wholesale Merchant” means a taxpayer who is regularly engaged in 
the sale of tangible personal property, acquired by a means other than 
manufacture, processing, or producing by the merchant, to other 
retail or wholesale merchants for resale or to manufacturers for use as 


ingredient or component parts of articles being manufactured for sale. 
(1939, c. 310, s. 2; 1971, c. 806, s. 1; 19738, c. 695, ss. 14, 15; 3 One: 
656, s. 20; 1985 (Reg. Sess., 1986), c. 947, ss. 3, 4; 1987, c. LESS ete. 
AAO, s. 2; c. 805, s. 3; c. 813, ss. 1-4; 1991, c. 34, s. 3; 1991 (Reg. Sess., 
1992), c. 975, s. 1; c. 1004, s. 1; 1998, c. SbAr sae onep4o lms, Lgl9Qo uc. 


AGdny sonbo:. 1998-212, s. 
2003-400, s. 4.) 


Subdivision (13) Set Out Twice. — The 
first version of subdivision (13) set out above is 
effective for taxable years ending before July 1, 
2003. The second version of subdivision (13) set 
out above is effective for taxable years begin- 
ning on or after July 1, 2003. 

Editor’s Note. — Session Laws 2003-400, s. 
18, contains a severability clause. 

Effect of Amendments. — Session Laws 
2001-506, s. 1, as amended by Session Laws 
2002-156, s.4, effective for taxes imposed for 
taxable years beginning on or after July 1, 
2003, rewrote subdivision (13). 

Session Laws 2003-400, s. 4, effective August 


29A.18(c); 2001-506, s. 1; 2002-156, s. 4; 


7, 2003, in subdivision (13), inserted “either” in 
the second sentence, and added “or on land in 
which the owner of the manufactured home has 
a leasehold interest pursuant to a lease with a 
primary term of at least 20 years for the real 
property on which the manufactured home is 
affixed and where the lease expressly provides 
for disposition of the manufactured home upon 
termination of the lease” at the end of the 
second sentence. 

Legal Periodicals. — For article on the 
need to reform North Carolina property tax 
law, see 59 N.C.L. Rev. 675 (1981). 


CASE NOTES 


“Appraisal” and “Assessment” Synony- 
mous for Public Service Companies. — For 
public service companies, the true value of 
property is its tax value, and “appraisal” and 
“assessment” are synonymous. In re S. Ry., 59 
N.C. App. 119, 296 S.E.2d 463, rev’d on other 
grounds, 313 N.C. 177, 328 SH.2d 255, 01985). 

Leases are intangible personal property 
only when they are leases in “exempted 
real property.” Thus, the only leases taxable 
to the lessee are leases on fees exempt from 
taxation on the lessor. Where the fee is nonex- 
empt, the lease is not intangible personal prop- 
erty and is taxable to the owner, as is all real 
and personal property not exempt under G.S. 
105-274. In re North Carolina Forestry Found., 
Inc., 35 N.C. App. 430, 242 S.E.2d 502 (1978), 


aff'd, 296 N.C. 330, 250 S.E.2d 236 (1979). 

Leasehold Estate. — A lease is a chattel 
real, and as such is a species of intangible 
personal property. However, the value of a 
leasehold estate is subject to ad valorem tax 
and not to the State intangible tax. Bragg Inv. 
Co. v. Cumberland County, 245 N.C. 492, 96 
S F.2d 341 (1957), decided under former simi- 
lar provisions. 

Used Machinery Is Not Inventory. — 
Where taxpayer which acquired used machin- 
ery and equipment primarily for use in its 
manufacture of textiles and only held the goods 
for sale after the property was no longer useful 
in taxpayer’s textile business, the equipment 
and machinery at issue were not inventory held 
for sale in the regular course of business by a 
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wholesale merchant. Consequently, the prop- 
erty was not excluded from ad valorem taxa- 
tion. In re Cone Mills Corp., 112 N.C. App. 539, 
435 S.E.2d 835 (1993), cert. denied, 335 N.C. 
555, 441 S.E.2d 112 (1994). 

Use as Income Produce Equipment In- 
compatible with Character As Inventory. 
— Where defendant treated equipment as in- 
come producing property rather than inventory 
for financial reporting purposes, depreciating 
only that part of its inventory of new and used 
equipment that it used for rental purposes, this 
treatment rendered the equipment used for 
rental purposes ineligible for tax exclusion be- 
cause its use and consumption as income pro- 
ducing property was incompatible with its 
character as inventory. In re R.W. Moore Equip. 
Co., tla NaC. App. 129,443 SE. 2d2134, cert. 
denied, 337 N.C. 693, 448 S.E.2d 533 (1994). 

Rental Equipment Not “Held.” — Equip- 
ment was not “held” as stated in subsection (8a) 
by taxpayer when rented to third parties. In re 
R.W. Moore Equip. Co., 115 N.C. App. 129, 443 
S.E.2d 734, cert. denied, 337 N.C. 693, 448 
S.E.2d 533 (1994). 

Husband and Wife Are Separate “Tax- 
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payers” as to Land Held by Entirety. — A 
husband and wife are “taxpayers” with refer- 
ence to taxes levied on account of property 
owned by each alone, but they are, in contem- 
plation of law, a separate person from either 
with reference to land owned by them as ten- 
ants by the entirety. Consequently, no lien 
attaches to such land on account of a tax levied 
upon either on account of separately owned 
property. Duplin County v. Jones, 267 N.C. 68, 
147 S.E.2d 603 (1966), decided under former 
similar provisions. 

Applied in In re R.J. Reynolds Tobacco Co., 
73 N.C. App. 475, 326 S.E.2d 911 (1985); Com- 
puter Sales Int'l, Inc. v. Forsyth Mem. Hosp., 
112 N.C. App. 633, 436 S.E.2d 263 (1993). 

Cited in City of Charlotte v. Little McMahan 
Properties, Inc., 52 N.C. App. 464, 279 S.E.2d 
104 (1981); In re Champion Intl Corp., 74 N.C. 
App. 639, 329 S.E.2d 691 (1985); In re Dickey, 
110 N.C. App. 823, 431 S.E.2d 203 (1993); In re 
Philip Morris U.S.A, 335 N.C. 227, 436 S.E.2d 
828 (1993), cert. denied, 335 N.C. 466, 441 
5. H.20 118) 592.5, 12299114 SC. 2a 
L. Ed. 2d 850 (1994); Altman v. City of High 
Point, — F. Supp. 2d —, 2002 U.S. Dist. LEXIS 
26412 (M.D.N.C. Jan. 17, 2002). 


OPINIONS OF ATTORNEY GENERAL 


Discovered Property. — Where a town 
simply possessed a leasehold interest, the real 
estate was not exempt as property belonging to 
a municipality; therefore, the county properly 


discovered the land leased to the town. See 
opinion of Attorney General to Huey Marshall, 
County Attorney, 2000 N.C. AG LEXIS 1 (3/28/ 
2000). 


ARTICLE 12. 


Property Subject to Taxation. 


§ 105-274. Property subject to taxation. 


(a) All property, real and personal, within the jurisdiction of the State shall 


be subject to taxation unless it is: 


(1) Excluded from the tax base by a statute of statewide application 
enacted under the classification power accorded the General Assembly 
by Article V, § 2(2), of the North Carolina Constitution, or 

(2) Exempted from taxation by the Constitution or by a statute of 
statewide application enacted under the authority granted the Gen- 
eral Assembly by Article V, § 2(3), of the North Carolina Constitution. 


(b) No provision of this Subchapter shall be construed to exempt from 
taxation any property situated in this State belonging to any foreign corpora- 
tion unless the context of the provision clearly indicates a legislative intent to 
grant such an exemption. (1939, c. 310, ss. 303, 1800; 1961, c. 1169, s. 8; 1967, 
ex llSdal OT 1iess0G, ssl) 


Editor’s Note. — Session Laws 2001-499, 
ss. 3(a) to 3), establishes the Property Tax 
Study Commission. Section 3(c) provides: 

“The Commission shall study, examine, and, 


if necessary, recommend changes to the prop- 
erty tax system. The Commission shall include 
in its study an examination of all classes of 
property, including the taxability of nonprofit 
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charitable hospitals, as well as other exemp- 
tions and exclusions of property from the prop- 
erty tax base. The Commission shall also study 
the present-use value system, including the 
following: 

“(1) Examine the implementation and appli- 
cation of the current present-use value stat- 
utes. 

“(2) Evaluate other tax credits, including 
adjustments to and credits for ad valorem 
taxes, to encourage agricultural, forestry, and 
horticultural use of land. 

“(3) Evaluate the treatment of undeveloped 
land in ad valorem tax. 

“(4) Evaluate the possibility of tax incentives 
to encourage conservation and environmental 
protection of land. The study shall include the 
feasibility of allowing forestland managed for 
conservation purposes and the preservation of 
wildlife habitats to be taxed at its present-use 
value. 

“(5) Review other issues related to the taxa- 


CASE 


Editor’s Note. — Some of the cases cited 
below were decided under former similar provt- 
sions. 

Legislative Purpose. — The legislature 
has decreed that all property, real and per- 
sonal, within the jurisdiction of the State, is 
subject to taxation whether owned by a resi- 
dent or a nonresident. The purpose of this 
strong decree is to treat all property owners 
equally so that the tax burden will be shared 
proportionately, and to gather in all the tax 
money to which the various counties and mu- 
nicipalities are entitled. In re Plushbottom & 
Peabody, Ltd., 51 N.C. App. 285, 276 5.H.2d 
505, cert. denied, 303 N.C. 314, 281 S.E.2d 653 
(1981). 

All property privately owned within this 
State is subject to taxation unless exempt by 
strict construction of the pertinent statute. 
Bragg Inv. Co. v. Cumberland County, 245 N.C. 
492, 96 S.E.2d 341 (1957). 

All personal property whatsoever within the 
jurisdiction of the State and not specifically 
exempted from taxation by law is subject to 
taxation in North Carolina. Davenport v. Ralph 
N. Peters & Co., 274 F. Supp. 99 (W.D.N.C. 
1966), rev’d on other grounds, 386 F.2d 199 (4th 
(ivi 967): 

All property, real and personal, within the 
jurisdiction of this State, whether owned by a 
foreign corporation or a domestic corporation, is 
subject to taxation unless specifically excluded 
or exempted from the tax base. Inj re 
Plushbottom & Peabody, Ltd., 51 N.C. App. 285, 
276 S.E.2d 505, cert. denied, 303 N.C. 314, 281 
Sule2di653 (1981). 

All property in North Carolina, both real and 
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tion of agricultural land, horticultural land, 
and forestland, including reducing the acreage 
requirement for land to qualify as forestland.” 

The Commission is to submit a final written 
report to the 2003 General Assembly and may 
submit a report to the 2002 Regular Session. 
The final report is to include recommendations 
for changes in the property tax system, and an 
analysis of the fiscal impact of each recommen- 
dation. 

Legal Periodicals. — For survey of 1974 
case law on taxation of personal property 
owned by nonresidents, see 53 N.C.L. Rev. 1132 
(1975). 

For article, “State Jurisdiction To Tax Tangi- 
ble Personal Property,” see 56 N.C.L. Rev. No. 
SOT T1973): 

For survey of 1978 law on taxation, see 57 
N.G.L) Rev: 1142 (1979). 

For survey of 1979 tax law, see 58 N.C.L. Rev. 
1548 (1980). 


NOTES 


personal, is subject to property tax unless it 
was excluded or exempted from taxation by 
statute or the Constitution. Edward Valves, 
Inc. v. Wake County, 117 N.C. App. 484, 451 
S E.2d 641 (1995), rev’d in part, aff’d in part, 
343 N.C. 426, 471 S.E.2d 342 (1996), cert. 
denied, 519 U.S. 1112, 117S. Ct. 952, 136 L. Ed. 
2d 83891997); 

No state may tax anything not within 
her jurisdiction without violating US: 
Const., Amend. XIV. Billings Transf. Corp. v. 
County of Davidson, 276 N.C. 19, 170 S.E.2d 
Sian I69): 

But interstate commerce can be re- 
quired to pay its nondiscriminatory share 
of taxes which each state may impose on 
property within its borders. Billings Transf. 
Corp. v. County of Davidson, 276 NeGaloe 70 
Sie clts worl obo): 

The ad valorem property tax may be levied by 
the proper taxing authority upon personal 
property of an individual or corporation en- 
gaged in interstate commerce the same as upon 
any other property so long as the effect of such 
taxation does not place interstate commerce at 
a competitive disadvantage with intrastate 
commerce. Billings Transf. Corp. v. County of 
Davidson, 276 N.C. 19, 170 S.E.2d 873 (1969). 

Test of whether tax law violates due 
process is whether the taxing power exerted 
by the State bears fiscal relation to protection, 
opportunities and benefits given by the State. 
The simple but controlling question is whether 
the State has given anything for which it can 
ask return. Billings Transf. Corp. v. County of 
Davidson, 276 N.C. 19, 170 S.E.2d 873 (1969). 

Taxation of Personal Property of Non- 
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residents Is Constitutional. — The taxation 
of personal property of nonresidents by this 
State when such personal property has _ ac- 
quired a taxable situs here does not violate the 
provisions of U.S. Const., Amend. XIV, the rule 
that personal property follows the domicile of 
the owner being subject to an exception when 
such personalty is held in such a manner as to 
create a “business situs” for the purpose of 
taxation. County of Mecklenburg v. Sterchi 
Bros. Stores, 210 N.C. 79, 185 S.E. 454 (1936). 

When personal property belonging to a non- 
resident has acquired a taxable situs in this 
State, this State may tax that nonresident’s 
property without violating the provisions of 
U.S. Const., Amend. XIV. In re Bassett Furn. 
Indus., Inc, 79 N.C. App. 258; 3389 5. F.2d 16, 
appeal dismissed, 316 N.C. 553, 344 S.E.2d 4 
(1986). 

Situs Essential for Tax Exaction. — Tax- 
able tangible personal property must have ac- 
quired a tax situs in this State, for situs is an 
absolute essential for tax exaction. In re 
Bassett Furn. Indus., Inc., 79 N.C. App. 258, 
339 S.E.2d 16, appeal dismissed, 316 N.C. 553, 
344 §.E.2d 4 (1986). 

Situs of personal property for tax pur- 
poses is determined by the legislature, and 
the legislature may provide different rules for 
different kinds of property and may change the 
rules from time to time. In re Bassett Furn. 
Indus tenes) OuN Ca. 0p 220 ou5o IS baal o- 
appeal dismissed, 316 N.C. 553, 344 S.E.2d 4 
(1986). 

A jet aircraft hangared in Rockingham 
County, North Carolina for approximately one 
year by a nonresident corporation having no 
principal place of business in this State, under 
the stipulated facts and evidence, was “situ- 
ated” or “more or less permanently located” in 
Rockingham County on January 1, 1984, and 
therefore had a tax situs in Rockingham 
County on that date. The fact that the airplane 
happened to be physically located at a Virginia 
airport on January 1, 1984, did not defeat 
taxation by Rockingham County. In re Bassett 
Furn. Indus., Inc., 79 N.C. App. 258, 339'S.E.2d 
16, appeal dismissed, 316 N.C. 553, 344 S.E.2d 
4 (1986). 

Exemptions Strictly Construed. — Ex- 
emption from taxation is exceptional. Such ex- 
emptions should be strictly construed. In re 
Notice of Attachment & Garnishment Issued by 
Catawba County Tax Collector, 59 N.C. App. 
332, 296 S.E.2d 499 (1982), cert. denied, 307 
N.C..976; 299'S.H:2d 645:(1983); 

Inventory Exclusion Not Applicable to 
Rental Equipment. — Taxpayer, by renting 
equipment to third parties, was not entitled to 
the inventory tax exclusion for the rented 
equipment. In re R.W. Moore Equip. Co., 115 
N.C. App. 129, 443 S.E.2d 734, cert. denied, 337 
N.C. 693, 448 S.E.2d 533 (1994). 
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Where defendant treated equipment as in- 
come producing property rather than inventory 
for financial reporting purposes, depreciating 
only that part of its inventory of new and used 
equipment that it used for rental purposes, this 
treatment rendered the equipment used for 
rental purposes ineligible for tax exclusion be- 
cause its use and consumption as income pro- 
ducing property was incompatible with its 
character as inventory. In re R.W. Moore Equip. 
Co:,, 115° N.C. Appl 129"443°S hz (eter 
denied, 337 N.C. 693, 448 S.E.2d 533 (1994). 

As to right of State to tax foreign corpo- 
rations, see Commissioners of Beaufort 
County v. Old Dominion S.S. Co., 128 N.C. 558, 
Cops Jeol Deal es GIN OLOM LY 

When Lease Taxable to Lessee and When 
to Lessor. — Leases are intangible personal 
property only when they are leases in “ex- 
empted real property.” Thus, the only leases 
taxable to the lessee are leases on fees exempt 
from taxation on the lessor. Where the fee is 
nonexempt, the lease is not intangible personal 
property and is taxable to the owner as is all 
real and personal property not exempt under 
this section. In re North Carolina Forestry 
Found., Inc., 35 N.C. App. 480, 242 S.E.2d 502 
(1978), aff'd. 296 N.C..330; 25005, E.cde ae 
979). 

Used Machinery and Equipment. — 
Where taxpayer which acquired used machin- 
ery and equipment primarily for use in its 
manufacture of textiles and only held the goods 
for sale after the property was no longer useful 
in taxpayer’s textile business, the equipment 
and machinery at issue were not inventory held 
for sale in the regular course of business by a 
wholesale merchant. Consequently, the prop- 
erty was not excluded from ad valorem taxa- 
tion. In re Cone Mills Corp., 112 N.C. App. 539, 
435 $.E.2d 835 (1993), cert. denied, 335 N.C. 
555, 441 S.E.2d 112 (1994). 

Educational Exemption Upheld. — A 
seminary met its burden of proving that three 
parcels of its property were entitled to an 
exemption under G.S. 105-278.4, although the 
land in question was undeveloped, the future 
planned use might not be exempt, and the 
seminary had sold some timber from the land to 
maintain a healthy forested state, to remove 
trees damaged by a hurricane, and to pay for 
other repairs caused by that hurricane. In re 
Southeastern Baptist Theological Seminary, 
Inc., 135 N.C. App. 247, 520 S.E.2d 302 (1999). 

Taxable Situs of Cottonseed Oil Stored 
at Refinery. — See Davenport v. Ralph N. 
Peters & Co., 274 F. Supp. 99 (W.D.N.C. 1966), 
rev'd on other grounds, 386 F.2d 199 (4th Cir. 
1967). 

Structures and improvements, together 
with stoves and refrigerators, placed by 
lessee on lands within a military reserva- 
tion leased from the federal government are 
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subject to taxation by the county in which the 
property is situated, the improvements as re- 
alty and the stoves and refrigerators as tangi- 
ble personal property. Bragg Inv. Co. v. Cum- 
berland County, 245 N.C. 492, 96 S.E.2d 341 
fl 7): 

Applied in Cleland v. Children’s Home, Levene 
64 N.C. App. 153, 306 S.E.2d 587 (1983). 
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Cited in In re Hanes Dye & Finishing Co., 
285 N.C. 598, 207 S.E.2d 729 (1974); In re 
McElwee, 304 N.C. 68, 283 S.E.2d 115 (1981); 
In re Atl. Coast Conference, 112 N.C. App. 1, 
434 S.E.2d 865 (1993); In re Dickey, 110 N.C. 
App. 823, 431 S.B.2d 203 (1993). 


OPINIONS OF ATTORNEY GENERAL 


Editor’s Note. — The opinions of the Attor- 
ney General cited below were rendered under 
former similar provisions. 

Timberland owned by nonstock corpo- 
ration and leased to paper company is 
subject to ad valorem taxation by county in 
which land is located. See opinion of Attorney 
General to Mr. James R. Hood, Jones County 


Attorney 40 N.C.A.G. 786 (1969). 

As to when personal property of nonres- 
ident stored in a warehouse in North 
Carolina is not subject to ad valorem taxes, 
see opinion of Attorney General to Mr. ALES 
Holbrook, Administrative Officer, State Board 
of Assessment, 41 N.C.A.G. 27 (1970). 


§ 105-275. Property classified and excluded from the tax 


base. 


The following classes of property are hereby designated special classes under 
authority of Article V, Sec. 2(2), of the North Carolina Constitution and shall 
not be listed, appraised, assessed, or taxed: 

(1) Repealed by Session Laws 1987, c. ou eo pete 

(2) Tangible personal property that has been imported from a foreign 
country through a North Carolina seaport terminal and which is 
stored at such a terminal while awaiting further shipment for the first 
12 months of such storage. (The purpose of this classification is to 
encourage the development of the ports of this State.) 

(3) Real and personal property owned by nonprofit water or nonprofit 
sewer associations or corporations. 

(4) Repealed by Session Laws 1987, c. 813, s. 5. 

(5) Vehicles that the United States government gives to veterans on 
account of disabilities they suffered in World War II, the Korean 
Conflict, or the Vietnam Era so long as they are owned by: 

a. A person to whom a vehicle has been given by the United States 


government or 


b. Another person who is entitled to receive such a gift under Title 38, 
section 252, United States Code Annotated. 


(5a) A motor vehicle owned by a 


disabled veteran that is altered with 


special equipment to accommodate a service-connected disability. As 
used in this section, disabled veteran means a person as defined in 38 
U.S.C. § 101(2) who is entitled to special automotive equipment for a 
service-connected disability, as provided in 38 WS: Ce se390 1k 


(6) Special nuclear materials held 
or delivery by the manufacturer or processor thereof, 


processing, 


for or in the process of manufacture, 


regardless whether the manufacturer or processor owns the special 
nuclear materials. The terms “manufacture” and “processing” do not 
snclude the use of special nuclear materials as fuel. The term “special 


nuclear materials” includes (1) 
isotope 233 or in the isotope 


. 


uranium 233, uranium enriched in the 
935; and (ii) any material artificially 


enriched by any of the foregoing, but not including source material. 


“Source material” means any Mm 
which contains by weight one 


aterial except special nuclear material 


twentieth of one percent (0.05%) or 
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more of (i) uranium, (ii) thorium, or (iii) any combination thereof. 
Provided however, that to qualify for this exemption no such nuclear 
materials shall be discharged into any river, creek or stream in North 
Carolina. The classification and exclusion provided for herein shall be 
denied to any manufacturer, fabricator or processor who permits 
burial of such material in North Carolina or who permits the dis- 
charge of such nuclear materials into the air or into any river, creek or 
stream in North Carolina if such discharge would contravene in any 
way the applicable health and safety standards established and 
enforced by the Department of Environment and Natural Resources 
or the Nuclear Regulatory Commission. The most stringent of these 
standards shall govern. 

(7) Real and personal property that is: 

a. Owned either by a nonprofit corporation formed under the provi- 
sions of Chapter 55A of the General Statutes or by a bona fide 
charitable organization, and either operated by such owning 
organization or leased to another such nonprofit corporation or 
charitable organization, and 

b. Appropriated exclusively for public parks and drives. 

(8)a. Real and personal property that is used or, if under construction, is 
to be used exclusively for air cleaning or waste disposal or to 
abate, reduce, or prevent the pollution of air or water (including, 
but not limited to, waste lagoons and facilities owned by public or 
private utilities built and installed primarily for the purpose of 
providing sewer service to areas that are predominantly residen- 
tial in character or areas that lie outside territory already having 
sewer service), if the Department of Environment and Natural 
Resources or a local air pollution control program for air-cleaning 
devices located in an area where the Environmental Management 
Commission has certified a local air pollution control program 
pursuant to G.S. 143-215.112 furnishes a certificate to the tax 
supervisor of the county in which the property is situated or to be 
situated stating that the Environmental Management Commis- 
sion or local air pollution control program has found that the 
described property: 

1. Has been or will be constructed or installed: 

2. Complies with or that plans therefor which have been submit- 
ted to the Environmental Management Commission or local 
air pollution control program indicate that it will comply with 
the requirements of the Environmental Management Com- 
mission or local air pollution control program; 

3. Is being effectively operated or will, when completed, be 
required to operate in accordance with the terms and condi- 
tions of the permit, certificate of approval, or other document 
of approval issued by the Environmental Management Com- 
mission or local air pollution control program; and 

4. Has or, when completed, will have as its primary rather than 
incidental purpose the reduction of water pollution resulting 
from the discharge of sewage and waste or the reduction of 
air pollution resulting from the emission of air contaminants. 

al. Sub-subdivision a. of this subdivision shall not apply to an animal 
waste management system, as defined in G.S. 143-215.10B, 
unless the Environmental Management Commission determines 
that the animal waste management system will accomplish all of 
the following: 

1. Eliminate the discharge of animal waste to surface waters and 
groundwater through direct discharge, seepage, or runoff. 
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_ Substantially eliminate atmospheric emissions of ammonia. 

_ Substantially eliminate the emission of odor that is detectable 
beyond the boundaries of the parcel or tract of land on which 
the farm is located. 

_ Substantially eliminate the release of disease-transmitting 
vectors and airborne pathogens. 

_ Substantially eliminate nutrient and heavy metal contamina- 
tion of soil and groundwater. 

b. Real or personal property that is used or, if under construction, is 
to be used exclusively for recycling or resource recovering of or 
from solid waste, if the Department of Environment and Natural 
Resources furnishes a certificate to the tax supervisor of the 
county in which the property is situated stating the Department 
of Environment and Natural Resources has found that the 
described property has been or will be constructed or installed, 
complies or will comply with the rules of the Department of 
Environment and Natural Resources, and has, or will have as its 
primary purpose recycling or resource recovering of or from solid 
waste. 

c. Tangible personal property that is used exclusively, or if being 
installed, is to be used exclusively, for the prevention or reduction 
of cotton dust inside a textile plant for the protection of the health 
of the employees of the plant, in accordance with occupational 
safety and health standards adopted by the State of North 
Carolina pursuant to Article 16 of G.S. Chapter 95. Notwith- 
standing the exclusive use requirement of this sub-subdivision, 
all parts of a ventilation or air conditioning system that are 
integrated into a system used for the prevention or reduction of 
cotton dust, except for chillers and cooling towers, are excluded 
from taxation under this sub-subdivision. The Department of 
Revenue shall adopt guidelines to assist the tax supervisors 1n 
administering this exclusion. 

d. Real or personal property that is used or, if under construction, 1s 
to be used by a major recycling facility as defined in G.S. 
105-129.25 predominantly for recycling or resource recovering of 
or from solid waste, if the Department of Environment and 
Natural Resources furnishes a certificate to the tax supervisor of 
the county in which the property is situated stating the Depart- 
ment of Environment and Natural Resources has found that the 
described property has been or will be constructed or installed for 
use by a major recycling facility, complies or will comply with the 
rules of the Department of Environment and Natural Resources, 
and has, or will have as a purpose recycling or resource recover- 
ing of or from solid waste. 

(9) through (11) Repealed by Session Laws 198 7 e.c8i13 esie0. 

(12) Real property owned by a nonprofit corporation or association exclu- 
sively held and used by its owner for educational and scientific 
purposes as a protected natural area. (For purposes of this subdivi- 
sion, the term “protected natural area” means a nature reserve or 
park in which all types of wild nature, flora and fauna, and biotic 
communities are preserved for observation and study.) 

(13) Repealed by Session Laws 1973, c. 904. 

(14) Motor vehicles chassis belonging to nonresidents, which chassis 
temporarily enters the State for the purpose of having a body mounted 
thereon. 

(15) Upon the date on which each county’s next general reappraisal of real 
property under the provisions of G.S. 105-286(a) becomes effective, 


Co bo 


on of 
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standing timber, pulpwood, seedlings, saplings, and other forest 
growth. (The purpose of this classification is to encourage proper 
forest management practices and to develop and maintain the forest 
resources of the State.) 

(16) Non-business Property. — As used in this subdivision, the term 
“non-business property” means personal property that is used by the 
owner of the property for a purpose other than the production of 
income and is not used in connection with a business. The term 
includes household furnishings, clothing, pets, lawn tools, and lawn 
equipment. The term does not include motor vehicles, mobile homes, 
aircraft, watercraft, or engines for watercraft. 

(17) Real and personal property belonging to the American Legion, 
Veterans of Foreign Wars, Disabled American Veterans, or to any 
similar veterans organizations chartered by the Congress of the 
United States or organized and operated on a statewide or nationwide 
basis, and any post or local organization thereof, when used exclu- 
sively for meeting or lodge purposes by said organization, together 
with such additional adjacent real property as may be necessary for 
the convenient and normal use of the buildings thereon. Notwith- 
standing the exclusive-use requirement hereinabove established, if a 
part of a property that otherwise meets this subdivision’s require- 
ments is used for a purpose that would require that it not be listed, 
appraised, assessed or taxed if the entire property were so used, that 
part, according to its value, shall not be listed, appraised, assessed or 
taxed. The fact that a building or facility is incidentally available to 
and patronized by the general public, so far as there is no material 
amount of business or patronage with the general public, shall not 
defeat the classification granted by this section. 

(18) Real and personal property belonging to the Grand Lodge of Ancient, 
Free and Accepted Masons of North Carolina, the Prince Hall Masonic 
Grand Lodge of North Carolina, their subordinate lodges and appen- 
dant bodies including the Ancient and Arabic Order Nobles of the 
Mystic Shrine, and the Ancient Egyptian Order Nobles of the Mystic 
Shrine, when used exclusively for meeting or lodge purposes by said 
organization, together with such additional adjacent real property as 
may be necessary for the convenient normal use of the buildings 
thereon. Notwithstanding the exclusive-use requirement hereinabove 
established, if a part of a property that otherwise meets this subdivi- 
sion’s requirements is used for a purpose that would require that it 
not be listed, appraised, assessed or taxed if the entire property were 
so used, that part, according to its value, shall not be listed, appraised, 
assessed or taxed. The fact that a building or facility is incidentally 
available to and patronized by the general public, so far as there is no 
material amount of business or patronage with the general public, 
shall not defeat the classification granted by this section. 

(19) Real and personal property belonging to the Loyal Order of Moose, 
the Benevolent and Protective Order of Elks, the Knights of Pythias, 
the Odd Fellows, the Woodmen of the World, and similar fraternal or 
civic orders and organizations operated for nonprofit benevolent, 
patriotic, historical, charitable, or civic purposes, when used exclu- 
sively for meeting or lodge purposes by the organization, together 
with as much additional adjacent real property as may be necessary 
for the convenient normal use of the buildings. Notwithstanding the 
exclusive-use requirement of this subdivision, if a part of a property 
that otherwise meets this subdivision’s requirements is used for a 
purpose that would require that it not be listed, appraised, assessed, 
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or taxed if the entire property were so used, that part, according to its 
value, shall not be listed, appraised, assessed, or taxed. The fact that 
a building or facility is incidentally available to and patronized by the 
general public, so far as there is no material amount of business or 
patronage with the general public, shall not defeat the classification 
eranted by this section. Nothing in this subdivision shall be construed 
so as to include social fraternities, sororities, and similar college, 
university, or high school organizations in the classification for 
exclusion from ad valorem taxes. 

(20) Real and personal property belonging to Goodwill Industries and 
other charitable organizations organized for the training and rehabil- 
itation of disabled persons when used exclusively for training and 
rehabilitation, including commercial activities directly related to such 
training and rehabilitation. 

(21) The first thirty-eight thousand dollars ($38,000) in assessed value of 
housing together with the necessary land therefor, owned and used as 
a residence by a disabled veteran who receives benefits under 38 
Wis CieS 2101. This) exclusion shall be the total amount of the 
exclusion applicable to such property. 

(22) Repealed by Session Laws 1987, c. Slosro 

(23) Tangible personal property imported from outside the United States 
and held in a Foreign Trade Zone for the purpose of sale, manufacture, 
processing, assembly, grading, cleaning, mixing or display and tang)- 
ble personal property produced in the United States and held in a 
Foreign Trade Zone for exportation, either in its original form or as 
altered by any of the above processes. 

(24) Cargo containers and container chassis used for the transportation of 
cargo by vessels in ocean commerce. 

The term “container” applies to those nondisposable receptacles of a 
permanent character and strong enough for repeated use and spe- 
cially designed to facilitate the carriage of goods, by one or more 
modes of transport, one of which shall be by ocean vessels, without 
intermediate reloadings and fitted with devices permitting its ready 
handling particularly in the transfer from one transport mode to 
another. 

(24a) Aircraft that is owned or leased by an interstate air courier, is 
apportioned under G.S. 105-337 to the air courier’s hub in this State, 
and is used in the air courier’s operations in this State. For the 
purpose of this subdivision, the terms “interstate air courier” and 
“hub” have the meanings provided in G.S. 105-164.3. 

(25) Tangible personal property shipped into this State for the purpose of 
repair, alteration, maintenance or servicing and reshipment to the 
owner outside this State. 

(26) For the tax year immediately following transfer of title, tangible 
personal property manufactured in this State for the account of a 
nonresident customer and held by the manufacturer for shipment. For 
the purpose of this subdivision, the term “nonresident” means a 
taxpayer having no place of business in North Carolina. 

(27), (28) Repealed by Session Laws 1983, c. 648, s. l. 

(29) Real property and easements wholly and exclusively held and used 
for nonprofit historic preservation purposes by a nonprofit historical 
association or institution, including real property owned by a non- 
profit corporation organized for historic preservation purposes and 
held by its owner exclusively for sale under an historic preservation 
agreement prepared and recorded under the provisions of the Conser- 
vation and Historic Preservation Agreements Act, Article 4, Chapter 
121 of the General Statutes of North Carolina. 
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(29a) Land within an historic district held, by a nonprofit corporation 
organized for historic preservation purposes, for use as a future site 
for an historic structure that is to be moved to the site from another 
location. Property may be classified under this subdivision for no more 
than five years. The taxes that would otherwise be due on land 
classified under this subdivision shall be a lien on the real property of 
the taxpayer as provided in G.S. 105-355(a). The taxes shall be carried 
forward in the records of the taxing unit or units as deferred taxes and 
shall be payable five years from the fiscal year the exclusion is first 
claimed unless an historic structure is moved onto the site during that 
time. If an historic structure has not been moved to the site within five 
years, then deferred taxes for the preceding five fiscal years shall 
immediately be payable, together with interest as provided in G.S. 
105-360 for unpaid taxes that shall accrue on the deferred taxes as if 
they had been payable on the dates on which they would originally 
become due. All liens arising under this subdivision are extinguished 
upon either the payment of any deferred taxes under this subdivision 
or the location of an historic structure on the site within the five-year 
period allowed under this subdivision. 

(30) Repealed by Session Laws 1987, c. 813, s. 5. 

(31) Intangible personal property other than leasehold interests in ex- 
empted real property. This subdivision does not affect the taxation of 
software not otherwise excluded by subdivision (40) of this section. 

(31a) through (31d) Repealed by Session Laws 1997-23, s. 3. 

(32) (See editor’s note) Recodified as § 105-278.6A by Session Laws 
1998-212, s. 29A.18(a), effective for taxes imposed for taxable years 
beginning on or after July 1, 1998. 

(32a) Inventories owned by contractors. 

(33) Inventories owned by manufacturers. 

(34) Inventories owned by retail and wholesale merchants. 

(35) Severable development rights, as defined in G.S. 136-66.11(a), when 
severed and evidenced by a deed recorded in the office of the register 
of deeds pursuant to G.S. 136-66.11(c). 

(36) Repealed by Session Laws 2001-474, s. 8, effective November Zo, 
2001 


(37) Poultry and livestock and feed used in the production of poultry and 
livestock. 

(38) Repealed by Session Laws 2001-474, s. 8, effective November 29, 
2001 


(39) Real and personal property that is: (i) owned by a nonprofit corpora- 
tion organized upon the request of a State or local government unit for 
the sole purpose of financing projects for public use, (11) leased to a 
unit of State or local government whose property is exempt from 
taxation under G.S. 105-278.1, and (iii) used in whole or in part for a 
public purpose by the unit of State or local government. If only part of 
the property is used for a public purpose, only that part is excluded 
from the tax. This subdivision does not apply if any distributions are 
made to members, officers, or directors of the nonprofit corporation. 

(39a) A correctional facility, including construction in progress, that is 
located on land owned by the State and is constructed pursuant toa 
contract with the State, and any leasehold interest in the land owned 
by the State upon which the correctional facility is located. 

(40) Computer software and any documentation related to the computer 
software. As used in this subdivision, the term “computer software” 
means any program or routine used to cause a computer to perform a 
specific task or set of tasks. The term includes system and application 
programs and database storage and management programs. 
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The exclusion established by this subdivision does not apply to 
computer software and its related documentation if the computer 
software meets one or more of the following descriptions: 

a. It is embedded software. “Embedded software” means computer 
instructions, known as microcode, that reside permanently in the 
internal memory of a computer system or other equipment and 
are not intended to be removed without terminating the operation 
of the computer system or equipment and removing a computer 


chip, a circuit, or another mechanical device. 

b. It is purchased or licensed from a person who is unrelated to the 
taxpayer and it is capitalized on the books of the taxpayer in 
accordance with generally accepted accounting principles, includ- 
ing financial accounting standards issued by the Financial Ac- 
counting Standards Board. A person is unrelated to a taxpayer if 


(i) the taxpayer and the 


person are not subject to any common 


ownership, either directly or indirectly, and (ii) neither the 


taxpayer nor the person 
directly or indirectly, in t 
This subdivision does not a 


has any ownership interest, either 


he other. 
ffect the value or taxable status of any 


property that is otherwise subject to taxation under this Subchapter. 

The provisions of the exclusion established by this subdivision are 

not severable. If any provision of this subdivision or its application is 
held invalid, the entire subdivision 1s repealed. 

(41) Objects of art held by the North Carolina Art Society, Incorporated. 

(42) A vehicle that is offered at retail for short-term lease or rental and is 

owned or leased by an entity engaged in the business of leasing or 


renting vehicles to the gener 
For the purposes of this sub 


al public for short-term lease or rental. 
division, the term “short-term lease or 


rental” shall have the same meaning as in G.S. 105-187.1, and the 
term “vehicle” shall have the same meaning as in G.S. 153A-156(e) 
and G.S. 160A-215.1(e). A gross receipts tax as set forth by G.S. 
153A-156 and G.S. 160A-215.1 is substituted for and replaces the ad 
valorem tax previously levied on these vehicles. (1939, c. 310, s. 303; 
1961, c. 1169, s. 8; 1967, c. 1185; 1971, c. 806, s. 1; c. 1121, s. 3; 1973, 


ec. 290, 451; c. 476, s. 128; c. 48 
1028, 1034, 1077; c. 1262, s. 23; 


5,6; 1977; c. 771, s. 4; c. 782, 


1200 sont 1979): 2007s2 11 


AG OO yale Col ye. 1; cc. 904, 962, 


c. 1264, s. 1; 1975, cc. 566, 755; c. 764, 
De ONO, Se Ah VR Le 2nd Sess., c. 


979, 2nd Sess., c. 1092; 1981, c. 86, s. 1; 


1981 (Reg. Sess., 1982), c. 1244, ss. 1, 2; 1983, c. 643, ss. 1, ac, O93; 


1983 (Reg. Sess., 1984), c. 10 


(Reg. Sess., 1986), c. 982, s. 1 


60; 1985, c. 510, s. 1; ¢. 656, s. 37; 1985 
8: 1987, c. 356; c. 622, s. Pa ehh acre eae: 


Pee sce O13. 358. 05,0, 22, C- B50) col Jos7 (her: elaceipalbsletegl (C: 


1041, s. 1.1; 1989, c. 148, s. 4; c. 
Pew W199 lie. (inst: 1991 ( 


168) 6) Gc. 105, c (2378. TC. (2 1018s. 


Reg. Sess., 1992), c. Oeste elude sc 


A459, s. 2; 1993 (Reg. Sess., 1994), c. 745, s. 39; 1995, c. Aci CeO 
s. 51; 1995 (Reg. Sess., 1996), c. 646, s. 12; L9O0fa2 oe cs lo 
1997-443, s. 11A.119(a); 1997-456, s. 27; 1998-55, ss. 10, 18; 1998-212, 
5. 29A.18(a); 1999-337, s. 35(a); 2000-2, s. 1; 2000-18, s. 1, 2000-140, 
ss. 71, 72(a); 2001-84, s. 3; 2001-427, s. 15(a); 2001-474, s. 8; 2002-104, 


s. 1; 2003-284, s. 43A.1.) 


Editor’s Note. — Session Laws 1998-212, s. 
29A.18(e), as amended by Session Laws 2000- 
20, s. 2, provides in part that s. 29A.18(a) of the 
act, which recodified subdivision (32) of this 
section as G.S. 105-278.6A and provided for its 
delayed repeal, is effective for taxes imposed for 


taxable years beginning on or after July 1, 
1998. Section 105-278.6A is repealed effective 
for taxes imposed after taxable years beginning 
on or after July 1, 2001. 

Session Laws 2000-2, s. 4, directs the Fiscal 
Research Division of the General Assembly to 
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compare the revenue generated statewide by 
the susbstitute and replacement gross receipts 
tax authorized by the act with the revenue that 
would have been generated by an ad valorem 
tax and to report its findings to the 2003 
Session of the 2003-2004 General Assembly. 

Session Laws 2001-84, s. 2, provided: “This 
act, being necessary for the health and welfare 
of the people of the State, shall be liberally 
construed to effect its purposes.” 

Session Laws 2002-104, s. 2, provides: “The 
Revenue Laws Study Committee shall study 
issues related to the application of G.S. 105- 
275(8). The Committee shall consider whether 
the tax exclusion should be limited to real or 
personal property that is subject to or is part of 
a facility that is subject to an individual permit 
issued by the Environmental Management 
Commission. The Committee shall also con- 
sider whether the tax exclusion should be 
phased out for certain types of real or personal 
property. In conducting this study, the Commit- 
tee shall consult with the North Carolina Asso- 
ciation of County Commissioners and the North 
Carolina League of Municipalities. The Com- 
mittee shall report its findings and recommen- 
dations, including legislative proposals, if any, 
to the 2003 General Assembly.” 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
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effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2003-284, s. 43A.1, effective June 30, 2003, 
inserted the second sentence in subdivision 
(8)c. 

Legal Periodicals. — For survey of 1978 
law on taxation, see 57 N.C.L. Rev. 1142 (1979). 

For article discussing legal issues of historic 
preservation for local government in North 
Carolina, see 17 Wake Forest L. Rev. 707 
(1981). 

For survey of 1982 law on taxation, see 61 
N.C.L. Rev. 1217 (1983). 

For 1997 legislative survey, see 20 Campbell 
L. Rev. 481. 

See legislative survey, 21 Campbell L. Rev. 
323 (1999). 


CASE NOTES 


I. General Consideration. 
II. Protected Natural Areas. 
III. Decisions under Prior Law. 
A. In General. 
B. Farm Products Held for 
Shipment to Foreign 
Country. 


. Property Shipped into State and Warehoused for Transshipment. 


C 

D. Property Warehoused for 
Transshipment Outside 
State. 


I. GENERAL CONSIDERATION. 


County Precluded from Challenging 
Constitutionality of Former § 105-281. — 
See In re Martin, 286 N.C. 66, 209 S.E.2d 766 
(1974). 

Application of North Carolina’s ad valo- 
rem property tax to imported tobacco des- 
tined for domestic markets does not violate 
the import-export clause or the due process 
clause of the federal Constitution. R.J. Rey- 
nolds Tobacco Co. v. Durham County, 479 U.S. 
130, 107 S. Ct. 499, 93 L. Ed. 2d 449 (1986). 

Consistent with the Supremacy clause, a 


State may impose a nondiscriminatory ad valo- 
rem property tax on imported goods stored in a 
customs-bonded warehouse and destined for 
domestic manufacture and sale. R.J. Reynolds 
Tobacco Co. v. Durham County, 479 U.S. 130, 
107 S. Ct. 499, 93 L. Ed. 2d 449 (1986). 

Use, rather than ownership or objective, 
is the primary exempting characteristic of 
this Subchapter. In re North Carolina Forestry 
Found., Inc., 35 N.C. App. 414, 242 S.E.2d 492 
(1978), aff'd, 296 N.C. 330, 250 S.E.2d 236 
CLOTS): 

Not only the purpose for holding the real 
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property but also its actual use determines 
whether it is to be excluded from or included in 
the tax base. In re North Carolina Forestry 
Found., Inc., 35 N.C. App. 414, 242 S.E.2d 492 
(1978), aff'd, 296 N.C. 330, 250 S.E.2d 236 
(1979). 

It is not the nature or characteristic of the 
owning entity which ultimately determines 
whether property shall be exempt from taxa- 
tion, but it is the use to which the property is 
dedicated which controls. In re Wake Forest 
Univ., 51 N.C. App. 516, 277 SG ie2On9 leecert: 
denied, 303 N.C. 544, 281 S.E.2d 391 (1981). 

Construction. — This section provides an 
exemption from taxation and is strictly con- 
strued against the taxpayer and in favor of the 
State. In re R.J. Reynolds Tobacco Co., 52 N.C. 
App. 299, 278 S.E.2d 575 (1981). 

While the courts have consistently held that 
tax exemption statutes must be strictly con- 
strued against exemption, they have also held 
that such statutes should not be given a narrow 
or stingy construction. In re Wake Forest Univ., 
51 N.C. App. 516, 277 S.E.2d 91, cert. denied, 
303 N.C. 544, 281 S.E.2d 391 (1981). 

This statute’s function is to describe a sepa- 
rate class of property for exclusion from the tax 
base, rather than to provide a tax exemption to 
religious organizations for property used for 
religious purposes. In re Springmoor, Inc., 348 
N.C. App. 1, 498 S.H.2d 177 (1998). 

Uniformity in taxation relates to equality 
in the burden of the State’s taxpayers. In re 
Martin, 286 N.C. 66, 209 S.E.2d 766 (1974). 

Burden is on the taxpayer to show that it 
comes within the exemption or exception. impre 
Martin, 286 N.C. 66, 209 S.E.2d 766 (1974). 

Used Machinery Is Not Inventory. — 
Where taxpayer which acquired used machin- 
ery and equipment primarily for use in its 
manufacture of textiles and only held the goods 
for sale after the property was no longer useful 
in taxpayer’s textile business, the equipment 
and machinery at issue were not inventory held 
for sale in the regular course of business by a 
wholesale merchant. Consequently, the prop- 
erty was not excluded from ad valorem taxa- 
tion. In re Cone Mills Corp., 112 N.C. App. 5389, 
435 S.E.2d 835 (1993), cert. denied, 335 N.C, 
555, 441 S.E.2d 112 (1994). 

Inventory Exclusion Not Applicable to 
Rental Equipment. — Taxpayer, by renting 
equipment to third parties, was not entitled to 
the inventory tax exclusion for the rented 
equipment. In re R.W. Moore Equip. Co., 115 
N.C. App. 129, 443 S F.2d 734, cert. denied, 337 
N.C. 693, 448 S.E.2d 533 (1994). 

Where defendant treated equipment as in- 
come producing property rather than inventory 
for financial reporting purposes, depreciating 
only that part of its inventory of new and used 
equipment that it used for rental purposes, this 
treatment rendered the equipment used for 
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rental purposes ineligible for tax exclusion be- 
cause its use and consumption as income pro- 
ducing property was incompatible with its 
character as inventory. In re R.W. Moore Equip. 
Co., 115 N.C. App. 129, 443 S.E.2d 734, cert. 
denied, 337 N.C. 693, 448 S.E.2d 533 (1994). 

Applied in In re K-Mart Corp., 319 N.C. 378, 
354 S.E.2d 468 (1987). 

Cited in In re North Carolina Forestry 
Found., Inc., 35 N.C. App. 480, 242 S.E.2d 502 
(1978). 


Il. PROTECTED NATURAL AREAS. 


Term “protected natural areas” in subdi- 
vision (12) of this section means property 
which, insofar as possible, is kept in a pristine 
state free from those interferences which any 
given generation may feel to be “improvements” 
on nature. The General Assembly intended the 
protection of such natural areas be of a passive 
nature designed to prevent manmade or natu- 
ral disasters and not of an active nature envi- 
sioned as “improvements” of the areas. In re 
North Carolina Forestry Found., Inc., 35 N.C. 
App. 414, 242 S.E.2d 492 (1978), aff’d, 296 N.C. 
330, 250 S.E.2d 236 (1979). 

A forest owned by a foundation did not come 
within the statutory definition of a “protected 
natural area” due to the extensive program of 
road building, construction of drainage ditches 
and fire lanes, site preparation, including 
disking and burning, leasing of hunting rights 
to local hunting clubs, and the cutting of timber 
and pulpwood. While such activities may well 
constitute prudent management techniques, 
they certainly do not result in the preservation 
of all types of wild nature, flora and fauna. In re 
North Carolina Forestry Found., Inc., 296 N.C. 
330, 250 S.E.2d 236 (1979). 


III. DECISIONS UNDER PRIOR LAW. 
A. In General. 


Editor’s Note. — The cases in the annota- 
tions below were decided under former subdivt- 
sions of this section that have now been repealed 
or under prior provisions. 


B. Farm Products Held for 
Shipment to Foreign 
Country. 


Classification of Tobacco Generally. — 
The legislature plainly intended to establish 
two classes of property: (1) under former sub- 
division (1) of this section, if tobacco is held or 
stored for shipment to any foreign country, it is 
exempt; and (2) under former G.S. 105-277(a), 
if tobacco (or other farm products) is held or 
stored for manufacture or processing, it is taxed 
at the preferential rate. In re R.J. Reynolds 
Tobacco Co., 52 N.C. App. 299, 278 S.B.2d 575 
(1981). 
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Raw Tobacco to Be Manufactured into 
Cigarettes and Then Shipped. — Raw to- 
bacco is not exempt from taxation as being held 
or stored for shipment to a foreign country 
within the meaning of former subdivision (1) of 
this section where the tobacco is to be manu- 
factured into cigarettes and other tobacco prod- 
ucts, and the cigarettes and other products will 
be shipped to a foreign country; rather, the 
tobacco is held or stored for processing or man- 
ufacture and is taxable at the preferential rate 
of 60 percent of value under former G.S. 105- 
277(a). In re R.J. Reynolds Tobacco Co., 52 N.C. 
App. 299, 278 S.E.2d 575 (1981). 


C. Property Shipped into State and 
Warehoused for Transshipment. 


Exemption under former subdivision 
(10) applied only when, among other 
things, the goods moved into this State 
from some place without the State. Scovill 
Mfg. Co. v. County of Guilford, 28 N.C. App. 
209, 220 S.E.2d 188 (1975), cert. denied, 289 
N.C. 452, 223 S.E.2d 160 (1976), decided under 
subdivisions (10) and (11) as they stood before 
the 1977 amendment. 


D. Property Warehoused for 
Transshipment Outside 
State. 


Assuming that goods are otherwise 
qualified for exemption under former sub- 
division (11), they must also be placed in a 
public warehouse for transshipment to an out- 
of-state destination. Scovill Mfg. Co. v. County 
of Guilford, 28 N.C. App. 209, 220 S.E.2d 188 
(1975), cert. denied, 289 N.C. 452, 223 S.B.2d 
160 (1976) decided under subdivisions (10) and 
(11) as they stood before the 1977 amendment. 

General Assembly intended to deny pub- 
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lic warehouse status to owned or leased 
premises of ultimate consignee or its sub- 
sidiary. In re Martin, 286 N.C. 66, 209 S.E.2d 
766 (1974). 

“Transship”. — There is nothing to indicate 
that the word “transship” has a special or 
technical meaning, therefore, the word is given 
its natural, approved and recognized meaning. 
In re Martin, 286 N.C. 66, 209 S.E.2d 766 
(1974). 

Goods Held for Transshipment to Tax- 
payer Stores. — Warehoused goods held for 
transshipment to taxpayer’s customers are 
within the exempted class under former subdi- 
vision (10) of this section, but goods held for 
transshipment to taxpayer stores were outside 
the exempted class and were therefore subject 
to taxation. In re K-Mart Corp., 79 N.C. App. 
725, 340 S.E.2d 752, modified on other grounds, 
319 N.C. 378, 354 S.E.2d 468 (1987). 

Goods designated for transshipment “to 
an out-of-state or within the state destina- 
tion” were not goods designated to an out-of. 
state destination within the meaning of former 
subdivision (11) as it stood before the 1977 
amendment. Scovill Mfg. Co. v. County of Guil- 
ford, 28 N.C. App. 209, 220 S.E.2d 188 (1975), 
cert. denied, 289 N.C. 452, 298 SR Ode 160 
ISG), 

Evidence that most of the goods were 
eventually shipped to points without 
State was immaterial. Scovill Mfg. Co. v. 
County of Guilford, 28 N.C. App. 209, 220 
S.E.2d 188 (1975), cert. denied, 289 N.C. 452, 
223 S.E.2d 160 (1976), decided under former 
subdivisions (10) and (11) as they stood before 
the 1977 amendment. 

No time limit on the act of transship- 
ping. — See In re Martin, 286 N.C. 66, 209 
S.E.2d 766 (1974). 


OPINIONS OF ATTORNEY GENERAL 


Property of a labor union is not classified 
out of the ad valorem tax base by subdivision 
(19) of this section. See opinion of Attorney 
General to J. Bourke Bilisoly, Wake County Tax 
Attorney, 50 N.C.A.G. 35 (1980). 

Dining facilities located with the lodge 


structure of Elks Club come within the pro- 
visions of subdivision (19), but a swimming pool 
does not. See opinion of Attorney General to Mr. 
D.R. Holbrook, Ad Valorem Tax Division, De- 
partment of Revenue, 44 N.C.A.G. 160 (1974). 


§ 105-275.1: Repealed by Session Laws 2001-424, s. 34.15, as amended by 
Session Laws 2002-126, 30A.1, effective July 1, 2002. 


§ 105-275.2: Repealed by Session Laws 2001-424, s. 34.15, as amended by 
Session Laws 2002-126, 30A.1, effective July 1, 2002. 


§ 105-276. Taxation of intangible personal property. 


Intangible personal property that is not excluded from taxation under G.S. 
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105-275 is subject to this Subchapter. The exclusion of a class of intangible 
personal property from taxation under G.S. 105-275 does not affect the 
appraisal or assessment of real property and tangible personal property. OhOG2: 
c. 310, s. 601; 1971, c. 806, s. 1; 1978, c. 1180; 1985, c. 656, s. 38; 1987, c. 813, 
5. 8; 1995, c. 41, s. 6, 1O0V- 23a.) 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 481. 


CASE NOTES 


Applied in Edward Valves, Inc. v. Wake 471 S.E.2d 342 (1996), cert. denied, 519 US. 
County, 117 N.C. App. 484, 451 SrmodeGaiti120117 6. ©ta952) 130 I Wd? 2d 339 (1997). 
(1995), rev'd in part, aff’d in part, 343 N.C. 426, 


§ 105-277. Property classified for taxation at reduced 
rates; certain deductions. 


(a) through (c) Repealed by Gaecion Laws LOOT. c. ole, Su gy eblective for 
taxable years beginning on or after January 1, 1988. 

(d) All bona fide indebtedness incurred in the purchase of fertilizer and 
fertilizer materials owing by a taxpayer as principal debtor may be deducted 
from the total value of all fertilizer and fertilizer materials as are held by such 
taxpayer for his own use in agriculture during the current year. 

(e) Repealed by Session Laws 1987, c. 813, s. 9, effective for taxable years 
beginning on or after January 11983. 

(f) Repealed by Session Laws LOW ec oOu st. 

(¢) Buildings equipped with a solar energy heating or cooling system, or 
both, are hereby designated a special class of property under authority of 
Article V, Sec. 2(2) of the North Carolina Constitution. Such buildings shall be 
assessed for taxation in accordance with each county’s schedules of value for 
buildings equipped with conventional heating or cooling systems and no 
additional value shall be assigned for the difference in cost between a solar 
energy heating or cooling system and a conventional system typically found in 
the county. As used in this classification, the term “system” includes all 
controls, tanks, pumps, heat exchangers and other equipment used directly 
and exclusively for the conversion of solar energy for heating or cooling. The 
term “system” does not include any land or structural elements of the building 
such as walls and roofs nor other equipment ordinarily contained in the 
structure. 

(h) Private Water Companies. — Contributions in aid of construction and 
acquisition adjustments. In assessing the property of any private water 
company, there shall be excluded that portion of the investment of the company 
represented by contributions in aid of construction and by acquisition adjust- 
ments which is designated a special class of property under Article V, Sec. 2(2) 
of the Constitution. “Investment,” “contributions in aid of construction” and 
“acquisition adjustment” shall have the meanings as those terms are defined in 
the Uniform System of Accounts specified by the North Carolina Utilities 


uh 
(i) Repealed by Session Laws 1987, c. 622, s. 5. (1947, c. 102621950,;02.097, 
5. 1; 1961, c. 1169, ss. 6, 7. 71/2; 1963, c. 940; 1971, c. 806, s. 1; 1973, c. 511, s. 
Avcn695, s. 2; 1975, c. 578; 1977, c. 869, s. 1; c. 965; 1979, c. 605, s. 1; LOSoyc: 
A40; c. 656, ss. 52, 52.1; 1985 (Reg. Sess., 1986), c. 947, s. 5; 1987, c. G22 Std: 
c. 813, s. 9; 2003-416, s. PAV, 
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Cross References. — For present provi- 
sions covering subject matter of former subsec- 
tion (f), see G.S. 105-278. 

Effect of Amendments. — Session Laws 
2003-416, s. 20, effective August 14, 2003, de- 
leted the former last sentence of subsection (d) 
which read “Provided, further, that from the 
total value of cotton stored in this State there 


CASE 


I. In General. 
II. Decisions under Prior Law. 


I. IN GENERAL. 


A taxpayer does not have to cite or make 
reference to the applicable statute in or- 
der to claim the applicable exemption al- 
lowed by this section if the application shows 
facts which entitle the applicant to such exemp- 
tion. In re R.J. Reynolds Tobacco Co., 74 N.C. 
App. 140, 327 S.E.2d 607 (1985). 


II. DECISIONS UNDER PRIOR LAW. 


Editor’s Note. — The cases below were de- 
cided under former subsections of this section. 

Catchline of Former Subsection (a) Did 
Not Control over Body of Subsection. — 
See In re Forsyth County, 285 N.C. 64, 203 
S.E.2d 51 (1974). 

Assuming the catchline “(a) Agricultural 
Products in Storage” was inserted by the Gen- 
eral Assembly and not by a compiler, neverthe- 
less the body of former subsection (a) provided 
that the product be held for manufacturing and 
processing. In re Forsyth County, 285 N.C. 64, 
203 S.E.2d 51 (1974), 

Former Subsection (a) Held to Discrim- 
inate Against Railroads. — Former subsec- 
tion (a) of this section, which required tobacco 
warehouses to pay tax on only 60% of their 
tobacco in storage, discriminated against rail- 
roads, whose property was assessed at 100% of 
market value, in violation of G.S. 306 of the 
Railroad Revitalization and Regulatory Reform 
Act, 49 U.S.C. § 11503. Clinchfield R.R. v. 
Lynch, 605 F. Supp. 1005 (E.D.N.C. IIS) sadn ds 
784 F.2d 545 (4th Cir. 1986). 

In suits alleging discriminatory taxation of 
real and personal property in violation of G.S. 
306 of the Railroad Revitalization and Regula- 
tory Reform Act of 1976 (the 4-R Act), codified 
at 49 U.S.C. § 11503 (1982), the trial court was 
correct in considering as a factor in its finding 
of tax discrimination the fact that under this 
section stored tobacco inventories were taxed at 
only 60% of fair market value. Clinchfield R.R. 
v. Lynch, 784 F.2d 545 (4th Cir. 1986). 

Application of North Carolina’s ad valo- 
rem property tax to imported tobacco des- 
tined for domestic markets did not violate 
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may be deducted by the owner thereof all bona 
fide indebtedness incurred directly for the pur- 
chase of said cotton and for the payment of 
which the cotton so purchased is pledged as 
collateral.” 

Legal Periodicals. — For survey of 1977 
law on taxation, see 56 N.C.L. Rey. 1128 (1978). 


NOTES 


the import-export clause or the due process 
clause of the federal Constitution. R.J. Rey- 
nolds Tobacco Co. v. Durham County, 479 U.S. 
130, 107 S. Ct. 499, 93 L. Ed. 2d 449 (1986). 

Consistent with the Supremacy clause, a 
State may impose a nondiscriminatory ad valo- 
rem property tax on imported goods stored in a 
customs-bonded warehouse and destined for 
domestic manufacture and sale. R.J. Reynolds 
Tobacco Co. v. Durham County, 479 U.S. 130, 
107 S. Ct. 499, 93 L. Ed. 2d 449 (1986). 

Classification of Tobacco Generally. — 
The legislature plainly intended to establish 
two classes of property: (1) under former G.S. 
105-275(1), if tobacco was held or stored for 
shipment to any foreign country, it was exempt; 
and (2) under former subsection (a) of this 
section, if tobacco (or other farm products) was 
held or stored for manufacture or processing, it 
was taxed at the preferential rate. In re R.J. 
Reynolds Tobacco Co., 52 N.C. App. 299, 278 
S.E.2d 575 (1981). 

Tobacco was an agricultural product un- 
der this section until it was manufactured 
into the finished product. In re R.J. Reynolds 
Tobacco Co., 52 N.C. App. 299, 278 S.E.2d 575 
(1981). 

When Tobacco Taxed Pursuant to 
Former Subsection (a). — Tobacco that is 
being held or stored to be manufactured or 
processed is taxed pursuant to this section, 
where it is given a preferential rate of 60 
percent of value for tax purposes. In re RB.J. 
Reynolds Tobacco Co., 52 N.C. App. 299, 278 
S.E.2d 575 (1981). 

Tobacco removed from shed where hogs- 
heads were stored during early part of 
aging process was still an agricultural prod- 
uct and retained its preferred status. In re 
Forsyth County, 285 N.C. 64, 203 S.E.2d 51 
(1974). 

Raw tobacco was not exempt from taxa- 
tion as being held or stored for shipment 
to foreign country within the meaning of 
former G.S. 105-275(1) where the tobacco was 
to be manufactured into cigarettes and other 
tobacco products, and the cigarettes and other 
products would be shipped to a foreign country; 
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rather, the tobacco was held or stored for pro- former subsection (a) of this section. In re RJ. 
cessing or manufacture and was taxable at the Reynolds Tobacco Co., 52 N.C. App. 299, 278 
preferential rate of 60 percent of value under S.E.2d 575 (1981). 


§ 105-277.001: Repealed by Session Laws 2001-424, s. 34.15, as amended 
by Session Laws 2002-126, 30A.1, effective July 1, 2002. 


§ 105-277.01. Certain farm products classified for taxation 
at reduced valuation. 


Farm products (including crops but excluding poultry and other livestock) 
held by or for a cooperative stabilization or marketing association or corpora- 
tion to which they have been delivered, conveyed, or assigned by the original 
producer for the purpose of sale are hereby designated a special class of 
property under authority of Article V, Sec. 2(2), of the North Carolina 
Constitution. Before being assessed for taxation the appraised valuation of 
farm products so classified shall be reduced by the amount of any unpaid loan 
or advance made or granted thereon by the United States government, an 
agency of the United States government, or a cooperative stabilization or 
marketing association or corporation. (1978, c. 695, s. 3.) 


§ 105-277.1. Property tax homestead exclusion. 


(a) Exclusion. — A permanent residence owned and occupied by a qualifying 
owner is designated a special class of property under Article V, Sec! 2(2) of the 
North Carolina Constitution and is taxable in accordance with this section. 
The amount of the appraised value of the residence equal to the exclusion 
amount is excluded from taxation. The exclusion amount is the greater of 
twenty thousand dollars ($20,000) or fifty percent (50%) of the appraised value 
of the residence. A qualifying owner 1s an owner who meets all of the following 
requirements as of January 1 preceding the taxable year for which the benefit 
is claimed: 

(1) Is at least 65 years of age or totally and permanently disabled. 

(2) Has an income for the preceding calendar year of not more than the 
income eligibility limit. 

(3) Is a North Carolina resident. 

(al) Temporary Absence. — An otherwise qualifying owner does not lose the 
benefit of this exclusion because of a temporary absence from his or her 
permanent residence for reasons of health, or because of an extended absence 
while confined to a rest home or nursing home, so long as the residence 1s 
unoccupied or occupied by the owner’s spouse or other dependent. 

(a2) Income Eligibility Limit. — Until July 1, 2003, the income eligibility 
limit is eighteen thousand dollars ($18,000). For taxable years beginning on or 
after July 1, 2003, the income eligibility limit is the amount for the preceding 
year, adjusted by the same percentage of this amount as the percentage of any 
cost-of-living adjustment made to the benefits under Titles I and XVI of the 
Social Security Act for the preceding calendar year, rounded to the nearest one 
hundred dollars ($100.00). On or before July 1 of each year, the Department of 
Revenue must determine the income eligibility amount to be in effect for the 
taxable year beginning the following July 1 and must notify the assessor of 
each county of the amount to be in effect for that taxable year. 

(b) Definitions. — The following definitions apply in this section: 

(1) Code. — The Internal Revenue Code, as defined in G.5. 1092229.90: 

fla encomes —— Adjusted gross income, as defined in section 62 of the 
Code, plus all other moneys received from every source other than 
gifts or inheritances received from a spouse, lineal ancestor, or lineal 
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descendant. For married applicants residing with their spouses, the 
income of both spouses must be included, whether or not the property 
is in both names. 

(1b) Owner. — A person who holds legal or equitable title, whether 
individually, as a tenant by the entirety, a joint tenant, or a tenant in 
common, or as the holder of a life estate or an estate for the life of 
another. A manufactured home jointly owned by husband and wife is 
considered property held by the entirety. 

(2) Repealed by Session Laws 1993, c. 360, s. 1. 

(2a) Repealed by Session Laws 1985 (Reg. Sess., 1986), c. 982, s. 20. 

(3) Permanent residence. — A person’s legal residence. It includes the 
dwelling, the dwelling site, not to exceed one acre, and related 
improvements. The dwelling may be a single family residence, a unit 
in a multi-family residential complex, or a manufactured home. 

(4) Totally and permanently disabled. — A person is totally and perma- 
nently disabled if the person has a physical or mental impairment 
that substantially precludes him or her from obtaining gainful em- 
ployment and appears reasonably certain to continue without sub- 
stantial improvement throughout his or her life. 

(c) Application. — An application for the exclusion provided by this section 
should be filed during the regular listing period, but may be filed and must be 
accepted at any time up to and through June 1 preceding the tax year for which 
the exclusion is claimed. When property is owned by two or more persons other 
than husband and wife and one or more of them qualifies for this exclusion, 
each owner must apply separately for his or her proportionate share of the 
exclusion. 

(1) Elderly Applicants. — Persons 65 years of age or older may apply for 
this exclusion by entering the appropriate information on a form 
made available by the assessor under G.S. 105-282. 1. 

(2) Disabled Applicants. — Persons who are totally and permanently 
disabled may apply for this exclusion by (i) entering the appropriate 
information on a form made available by the assessor under G-.S. 
105-282.1 and (ii) furnishing acceptable proof of their disability. The 
proof must be in the form of a certificate from a physician licensed to 
practice medicine in North Carolina or from a governmental agency 
authorized to determine qualification for disability benefits. After a 
disabled applicant has qualified for this classification, the applicant is 
not required to furnish an additional certificate unless the applicant’s 
disability is reduced to the extent that the applicant could no longer be 
certified for the taxation at reduced valuation. 

(d) Multiple Ownership. — A permanent residence owned and occupied by 
husband and wife as tenants by the entirety is entitled to the full benefit of this 
exclusion notwithstanding that only one of them meets the age or disability 
requirements of this section. When a permanent residence is owned and 
occupied by two or more persons other than husband and wife and one or more 
of the owners qualifies for this exclusion, each qualifying owner is entitled to 
the full amount of the exclusion not to exceed his or her proportionate share of 
the valuation of the property. No part of an exclusion available to one co-owner 
may be claimed by any other co-owner and in no event may the total exclusion 
allowed for a permanent residence exceed the exclusion amount provided in 
this section. (1971, c. 932, s. 1; 1973, c. 448, s. 1; 1975, c. 881, s. 2; 1977, c. 666, 
s. 1, 1979, c. 356, s. 1; c. 846, s. 1; 1981, c. 54, s. 1; c. 1052, s. 1; 1985, c. 656, 
ss. 44, 45; 1985 (Reg. Sess., 1986), c. 982, ss. 19, 20; 1987, c. 45, s. 1; 1993, ¢ 
360, s. 1; 1996, 2nd Ex. Sess., c. 18, s. 15.1(a); 2001-308, s. 1.) 
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Exclusion May Not Be Claimed by Exec- Treatment If Away from Residence and in 
utor. — See opinion of Attorney General to Mr. Nursing Home for More Than Six Months. 
D.R. Holbrook, State Board of Assessment, 42 — See opinion of Attorney General to Mr. John 


N.C.A.G. 198 (1973). R. Malliken, 41 N.C.A.G, 725.1972). 
Person Not Disqualified for Beneficial 


§ 105-277.1A: Repealed by Session Laws 2001-424, s. 34.15, as amended 
by Session Laws 2002-126, 30A.1, effective July 1, 2002. 


Editor’s Note. — Session Laws 2002-126, s. and Finance Act of 2002’.” 
1.2, provides: “This act shall be known as “The Session Laws 2002-126, s. 31.6 is a severabil- 
Current Operations, Capitol Improvements, ity clause. 


§ 105-277.2. Agricultural, horticultural, and forestland — 
Definitions. 


The following definitions apply in G.S. 105-277.3 through G.S. 105-277.7: 

(1) Agricultural land. — Land that is a part of a farm unit that is actively 
engaged in the commercial production or growing of crops, plants, or 
animals under a sound management program. Agricultural land 
includes woodland and wasteland that is a part of the farm unit, but 
the woodland and wasteland included in the unit must be appraised 
under the use-value schedules as woodland or wasteland. A farm unit 
may consist of more than one tract of agricultural land, but at least 
one of the tracts must meet the requirements in G.S. 105-277.3(a)(1), 
and each tract must be under a sound management program. If the 
agricultural land includes less than 20 acres of woodland, then the 
woodland portion is not required to be under a sound management 
program. Also, woodland is not required to be under a sound manage- 
ment program if it is determined that the highest and best use of the 
woodland is to diminish wind erosion of adjacent agricultural land, 
protect water quality of adjacent agricultural land, or serve as buffers 
for adjacent livestock or poultry operations. 

(1a) Business entity. — A corporation, a general partnership, a limited 
partnership, or a limited liability company. 

(2) Forestland. — Land that is a part of a forest unit that is actively 
engaged in the commercial growing of trees under a sound manage- 
ment program. Forestland cludes wasteland that is a part of the 
forest unit, but the wasteland ‘ncluded in the unit must be appraised 
under the use-value schedules as wasteland. A forest unit may consist 
of more than one tract of forestland, but at least one of the tracts must 
meet the requirements in G.S. 105-277.3(a)(3), and each tract must be 
under a sound management program. 

(3) (Effective for taxes imposed for taxable years beginning prior 
to July 1, 2005) Horticultural land. — Land that is a part of a 
horticultural unit that is actively engaged in the commercial produc- 
tion or growing of fruits or vegetables or nursery or floral products 
under a sound management program. Horticultural land includes 
woodland and wasteland that is a part of the horticultural unit, but 
the woodland and wasteland included in the unit must be appraised 
under the use-value schedules as woodland or wasteland. A horticul- 
tural unit may consist of more than one tract of horticultural land, but 
at least one of the tracts must meet the requirements in G.S. 
105-277.3(a)(2), and each tract must be under a sound management 
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program. If the horticultural land includes less than 20 acres of 
woodland, then the woodland portion is not required to be under a 
sound management program. Also, woodland is not required to be 
under a sound management program if it is determined that the 
highest and best use of the woodland is to diminish wind erosion of 
adjacent horticultural land or protect water quality of adjacent 
horticultural land. 

(3) (Effective for taxes imposed for taxable years beginning on or 
after July 1, 2005) Horticultural land. — Land that is a part of a 
horticultural unit that is actively engaged in the commercial produc- 
tion or growing of fruits or vegetables or nursery or floral products 
under a sound management program. Horticultural land includes 
woodland and wasteland that is a part of the horticultural unit, but 
the woodland and wasteland included in the unit must be appraised 
under the use-value schedules as woodland or wasteland. A horticul- 
tural unit may consist of more than one tract of horticultural land, but 
at least one of the tracts must meet the requirements in GS. 
105-277.3(a)(2), and each tract must be under a sound management 
program. If the horticultural land includes less than 20 acres of 
woodland, then the woodland portion is not required to be under a 
sound management program. Also, woodland is not required to be 
under a sound management program if it is determined that the 
highest and best use of the woodland is to diminish wind erosion of 
adjacent horticultural land or protect water quality of adjacent 
horticultural land. Land used to grow horticultural and agricultural 
crops on a rotating basis or where the horticultural crop is set out or 
planted and harvested within one growing season, may be treated as 
agricultural land as described in subdivision (1) of this section when 
there is determined to be no significant difference in the cash rental 
rates for the land. 

(4) Individually owned. — Owned by one of the following: 

a. Anatural person. For the purpose of this section, a natural person 
who is an income beneficiary of a trust that owns land may elect 
to treat the person’s beneficial share of the land as owned by that 
person. If the person’s beneficial interest is not an identifiable 
share of land but can be established as a proportional interest in 
the trust income, the person’s beneficial share of land is a 
percentage of the land owned by the trust that corresponds to the 
beneficiary’s proportional interest in the trust income. For the 
purpose of this section, a natural person who is a member of a 
business entity, other than a corporation, that owns land may 
elect to treat the person’s share of the land as owned by that 
person. The person’s share is a percentage of the land owned by 
the business entity that corresponds to the person’s percentage of 
ownership in the entity. 

b. (Effective for taxes imposed for taxable years beginning 
prior to July 1, 2004) A business entity having as its principal 
business one of the activities described in subdivisions (De. 
and (3) and whose members are all natural persons who meet one 
or more of the following conditions: 

1. The member is actively engaged in the business of the entity. 

2. The member is a relative of a member who is actively engaged 
in the business of the entity. 

3. The member is a relative of, and inherited the membership 
interest from, a decedent who met one or both of the preced- 
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ing conditions after the land qualified for classification in the 
hands of the business entity. 

b. (Effective for taxes imposed for taxable years beginning on 
or after July 1, 2004) A business entity having as its principal 
business one of the activities described in subdivisions (1), (2), 
and (3) and whose members are all natural persons who meet one 
or more of the conditions listed in this sub-subdivision. For the 
purpose of this sub-subdivision, the terms “having as its principal 
business” and “actively engaged in the business of the entity” 
include the leasing of the land for one of the activities described 
in subdivisions (1), (2), and (3) only if all members of the business 
entity are relatives. 

1. The member is actively engaged in the business of the entity. 

2. The member is a relative of a member who is actively engaged 
in the business of the entity. 

3. The member is a relative of, and inherited the membership 
interest from, a decedent who met one or both of the preced- 
ing conditions after the land qualified for classification in the 
hands of the business entity. 

c. A trust that was created by a natural person who transferred the 
land to the trust and each of whose beneficiaries who 1s currently 
entitled to receive income or principal meets one of the following 
conditions: 

1. Is the creator of the trust or the creator’s relative. 

2. Is a second trust whose beneficiaries who are currently enti- 
tled to receive income or principal are all either the creator of 
the first trust or the creator’s relatives. 

d. A testamentary trust that meets all of the following conditions: 
1. It was created by a natural person who transferred to the trust 

land that qualified in that person’s hands for classification 
under G.S. 105-277.3. 

2. At the time of the creator’s death, the creator had no relatives 
as defined in this section as of the date of death. 

3 The trust income, less reasonable administrative expenses, iS 
used exclusively for educational, scientific, literary, cultural, 
charitable, or religious purposes as defined in G.S. 105- 
275.31): 

e. Tenants in common, if each tenant is either a natural person or a 
business entity described in sub-subdivision b. of this subdivision. 
Tenants in common may elect to treat their individual shares as 
owned by them individually in accordance with G.S. 105- 
302(c)(9). The ownership requirements of G.S. 105-277.3(b) apply 
to each tenant in common who is a natural person, and the 
ownership requirements of G.S. 105-277.3(b1) apply to each 
tenant in common who is a business entity. 

(4a) Member. — A shareholder of a corporation, a partner of a general or 
limited partnership, or a member of a limited liability company. 

(5) Present-use value. — The value of land in its current use as agricul- 
tural land, horticultural land, or forestland, based solely on its ability 
to produce income and assuming an average level of management. A 
rate of nine percent (9%) shall be used to capitalize the expected net 
income of forestland. The capitalization rate for agricultural land and 
horticultural land is to be determined by the Use-Value Advisory 
Board as provided in G.S. 105-277.7. 
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(Sa) Relative. — Any of the following: 


a. A spouse or the spouse’s lineal ancestor or descendant. 

b. A lineal ancestor or a lineal descendant. 

c. A brother or sister, or the lineal descendant of a brother or sister. 
For the purposes of this sub-subdivision, the term brother or 
sister includes stepbrother or stepsister. 

d. An aunt or an uncle. 

e. A spouse of a person listed in paragraphs a. through d. For the 
purpose of this subdivision, an adoptive or adopted relative is a 
relative and the term “spouse” includes a surviving spouse. 


(6) Sound management program. — A program of production designed to 


obtain the greatest net return from the land consistent with its 
conservation and long-term improvement. 


(7) (Effective for taxes imposed for taxable years beginning prior 


to July 1, 2005) Unit. — One or more tracts of agricultural land, 
horticultural land, or forestland. Multiple tracts must be under the 
same ownership. If the multiple tracts are located within different 
counties, they must be within 50 miles of a tract qualifying under G.S. 
105-277.3(a) and share one of the following characteristics: 

a. Type of classification. 

b. Use of the same equipment or labor force. 


(7) (Effective for taxes imposed for taxable years beginning on or 


after July 1, 2005) Unit. — One or more tracts of agricultural land, 
horticultural land, or forestland. Multiple tracts must be under the 
same ownership and be of the same type of classification. If the 
multiple tracts are located within different counties, they must be 
within 50 miles of a tract qualifying under G.S. 105-277.3(a). (1973, c. 
(OO) Sle lOMo act (46s. lelOS5.ics 628.05 alaiceb6 ince. 1, 45198 ac: 
698, s. 1; 1995, c. 454, s. 1; 1995 (Reg. Sess., 1996), c. 646, s. Ive 
1998-98, s. 24; 2002-184, s. 1; 2004-8, s. 1; 2005-313, ss. 1, 2.) 


Subdivision 2(3) Set Out Twice. — The 
first version of subdivision (3) set out above is 
effective for taxes imposed for taxable years 
beginning prior to July 1, 2005. The second 
version of subdivision (3) set out above is effec- 
tive for taxes imposed for taxable years begin- 
ning on or after July 1, 2005. 

Paragraph (4)b. Set Out Twice. — The 
first version of paragraph (4)b. set out above is 
effective for taxable years beginning prior to 
July 1, 2004. The second version of paragraph 
(4)b. set out above is effective for taxable years 
beginning on or after July 1, 2004. 

Subsection (7) Set Out Twice. — The first 
version of subsection (7) set out above is effec- 
tive for taxes imposed for taxable years before 
July 1, 2005. The second version of subsection 
(7) set out above is effective for taxes imposed 
for taxable years beginning on or after July 1, 
2005. 

Effect of Amendments. — Session Laws 
2002-184, s. 1, effective for taxes imposed for 
taxable years beginning on or after July 1, 
2003, added the last two sentences in subdivi- 
sions (1) and (3); added paragraph (4)e; rewrote 


subdivision (5); added subdivision (7); and sub- 
stituted “must” for “shall” in subdivisions (1), 
(Z) andes) 

Session Laws 2004-8, s. 1, effective for taxes 
imposed for taxable years beginning on or after 
July 1, 2004, substituted “one or more of the 
conditions listed in this sub-subdivision. For 
the purpose of this sub-subdivision, the terms 
‘having as its principal business’ and ‘actively 
engaged in the business of the entity’ include 
the leasing of the land for one of the activities 
described in subdivisions (1), (2), and (3) only if 
all members of the business entity are rela- 
tives” for “one or more of the following condi- 
tions:” in paragraph (4)b. 

Session Laws 2005-313, ss. 1 and 2, effective 
for taxes imposed for taxable years beginning 
on or after July 1, 2005, added the last sentence 
of subdivision (3); and in subdivision (7), added 
“and be of the same type of classification” at the 
end of the first sentence, and in the second 
sentence, deleted the language following “105- 
277.3(a),” which read: “and share one of the 
following characteristics: a. Type of classifica- 
tion. b. Use of the same equipment or labor 
force.” 
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CASE NOTES 


Ownership distinctions of subdivision 
(4)b and (5a) of this section satisfy equal 
protection requirements of state and federal 
constitutions. In re Consol. Appeals of Certain 
Timber Cos., 98 N.C. App. 412, 391 S.E.2d 503 
(1990): 

Statutory Scheme Is Tax Deferment. — 
The statutory scheme for taxation of property 
qualifying for present use value treatment as 
defined in this section and (former) G.S. 105- 
277.3 is a tax deferment. In re Parker, 76 N.C. 
App. 447, 333 S.E.2d 749 (1985). 

Principal Business of a Corporation. — 
Factors which should be looked at in determin- 
ing the principal business of a corporation for 
present use valuation other than gross income 
are net income or profit and its source, annual 
receipts and disbursement, the purpose of the 
corporation as stated in its corporate charter 
and the actual corporate function in relation to 
its stated corporate purpose. W.R. Co. v. North 
Carolina Property Tax Comm’n, 48 N.C. App. 
245, 269 S.E.2d 636 (1980). 

Property to Be Valued on Ability to Pro- 
duce Income in Present Use. — Clear legis- 
lative intent under this section is that property 
be valued on the basis of its ability to produce 
income in the manner of its present use; all 
other uses for which the property might be 
employed, and the many factors enunciated in 
G.S. 105-317(a), are irrelevant and immaterial. 
In re McElwee, 304 N.C. 68, 283 S.E.2d 115 
ausyen Op 

Commonality Among Land Tracts Is Re- 
quired To Be Part of a Farm Unit. — In 
complying with the statutory requirements of 
G.S. 105-277.2, 105-277.3(a)(1) of the North 
Carolina Machinery Act, G.S. 105-277.2 et seq., 
for qualifying as agricultural land for taxing 
purposes, land tracts should at least have a 
rational relationship with each other in order to 
comprise a tract within a farm unit; there must 
be a reasonable amount of commonality so as to 
qualify a land tract as being a part of the whole. 
In re Frizzelle, 151 N.C. App. 552, 566 S.E.2d 
506, 2002 N.C. App. LEXIS 770 (2002). 

Taxpayer Had Standing to Appeal to 
County. — Where taxpayer complained that 
the property of a real estate corporation was 
undervalued, with the result that other prop- 
erty owners in the county would bear a dispro- 
portionate share of the tax burden, taxpayer 
was adversely affected by the alleged underval- 
uation of the corporation’s property and had 
standing to appeal to the county for a revalua- 
tion of the corporate property. In re Whiteside 
Estates, Inc., 186 N.C. App. 360, 525 S.E.2d 


196, 2000 N.C. App. LEXIS 64 (2000), cert. 
denied, 351 N.C. 4738, 543 S.E.2d 511 (2000). 

Commercial production. — Taxpayers’ 
production of hay from their former dairy farm 
was sufficient to meet the statutory require- 
ment for an agricultural land present-use clas- 
sification that the land was actively engaged in 
the commercial production of crops during the 
tax year. In re Briarfield Farms, 147 N.C. App. 
208, 555 S.E.2d 621, 2001 N.C. App. LEXIS 
1132 (2001), cert. denied, 355 N.C. 211, 559 
S.E.2d 798 (2002). 

Sound management program. — Taxpay- 
ers were not required to have experience in the 
operation of a farm, to have training in agricul- 
tural science, or to seek advice from the county 
extension office before they could be considered 
to be operating their property under a sound 
management program. In re Briarfield Farms, 
147 N.C. App. 208, 555 S.E.2d 621, 2001 N.C. 
App. LEXIS 1132 (2001), cert. denied, 355 IN:Cs 
211, 559 S.E.2d 798 (2002). 

Corporation Not Growing Trees Under a 
“Sound Management Program.” — The 
Commission’s findings of fact were supported 
by competent, material, and substantial evi- 
dence that the property of the family corpora- 
tion was not actively engaged in the commer- 
cial growing of trees under a sound 
management program, and therefore, not eligi- 
ble for taxation at present-use value. In re 
Whiteside Estates, Inc., 136 N.C. App. 360, 525 
S.E.2d 196, 2000 N.C. App. LEXIS 64 (2000), 
cert. denied, 351 N.C. 473, 543 S.E.2d 511 
(2000). 

Agricultural Classification Was Prop- 
erly Denied. — Although appellant taxpayer 
asserted that the taxpayer’s 7.66-acre land 
tract should have been given the present-use 
value classification, agricultural, under G.S. 
105-277.3(a)(1) of the North Carolina Machin- 
ery Act, G.S. 105-277.2 et seq., because it was 
allegedly part of a farm unit involving over 100 
acres in another county, the Property Tax Com- 
mission reasonably concluded that the land 
tract was not part of a farm unit for purposes of 
G.S. 105-277.2 and refused to apply the agri- 
cultural classification where the tract was over 
100 miles from the taxpayer’s farm land in the 
other county and only a fraction of the 7.66-acre 
tract was used for growing crops. In re 
Frizzelle, 151 N.C. App. 552, 566 S.E.2d 506, 
2002 N.C. App. LEXIS 770 (2002). 

Applied in Development Assocs. v. Wake 
County Bd. of Adjustment, 48 N.C. App. 541, 
269 S.E.2d 700 (1980). 
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Cited in In re Davis, 113 N.C. App. 743, 440 
S.E.2d 307 (1994). 


OPINIONS OF ATTORNEY GENERAL 


Interest Is Due on Deferred Taxes.— See Schwartz, N.C. House of Representatives, 43 
opinion of Attorney General of Honorable B.D. N.C.A.G. 64 (1973). 


§ 105-277.3. Agricultural, horticultural, and forestland — 
Classifications. 


(a) Classes Defined. — The following classes of property are designated 
special classes of property under authority of Section 2(2) of Article V of the 
North Carolina Constitution and must be appraised, assessed, and taxed as 
provided in G.S. 105-277.2 through G.S. 105-277.7. 

(1) Effective for taxes imposed for taxable years beginning prior 
to July 1, 2005) Agricultural land. — Individually owned agricul- 
tural land consisting of one or more tracts, one of which consists of at 
least 10 acres that are in actual production and that, for the three 
years preceding January 1 of the year for which the benefit of this 
section is claimed, have produced an average gross income of at least 
one thousand dollars ($1,000). Gross income includes income from the 
sale of the agricultural products produced from the land and any 
payments received under a governmental soil conservation or land 
retirement program. Land in actual production includes land under 
improvements used in the commercial production or growing of crops, 
plants, or animals. 

(1) Effective for taxes imposed for taxable years beginning on or 
after July 1, 2005) Agricultural land. — Individually owned agricul- 
tural land consisting of one or more tracts, one of which consists of at 
least 10 acres that are in actual production and that, for the three 
years preceding January 1 of the year for which the benefit of this 
section is claimed, have produced an average gross income of at least 
one thousand dollars ($1,000). Gross income includes income from the 
sale of the agricultural products produced from the land, any pay- 
ments received under a governmental soil conservation or land 
retirement program, and the amount paid to the taxpayer during the 
taxable year pursuant to P.L. 108-357, Title VI, Fair and Equitable 
Tobacco Reform Act of 2004. Land in actual production includes land 
under improvements used in the commercial production or growing of 
crops, plants, or animals. 

(2) Horticultural land. — Individually owned horticultural land consist- 
ing of one or more tracts, one of which consists of at least five acres 
that are in actual production and that, for the three years preceding 
January 1 of the year for which the benefit of this section is claimed, 
have met the applicable minimum gross income requirement. Land in 
actual production includes land under improvements used in the 
commercial production or growing of fruits or vegetables or nursery or 
floral products. Land that has been used to produce evergreens 
intended for use as Christmas trees must have met the minimum 
gross Income requirements established by the Department of Revenue 
for the land. All other horticultural land must have produced an 
average gross income of at least one thousand dollars ($1,000). Gross 
income includes income from the sale of the horticultural products 
produced from the land and any payments received under a govern- 
mental soil conservation or land retirement program. 
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(3) Forestland. — Individually owned forestland consisting of one or more 
tracts, one of which consists of at least 20 acres that are in actual 
production and are not included in a farm unit. 

(b) Natural Person Ownership Requirements. — In order to come within a 
classification described in subsection (a) of this section, the land must, if owned 
by a natural person, also satisfy one of the following conditions: 

(1) It is the owner’s place of residence. 

(2) It has been owned by the current owner or a relative of the current 
owner for the four years preceding January 1 of the year for which the 
benefit of this section is claimed. 

(3) At the time of transfer to the current owner, it qualified for classifica- 
tion in the hands of a business entity or trust that transferred the 
land to the current owner who was a member of the business entity or 
a beneficiary of the trust, as appropriate. 

(b1) Entity Ownership Requirements. — In order to come within a classifi- 
cation described in subsection (a) of this section, the land must, if owned by a 
business entity or trust, have been owned by the business entity or trust or by 
one or more of its members or creators, respectively, for the four years 
immediately preceding January 1 of the year for which the benefit of this 
section is claimed. 

(b2) (Effective for taxes imposed for taxable years beginning prior 
to July 1, 2005) Exception to Ownership Requirements. — Notwithstanding 
the provisions of subsections (b) and (b1) of this section, land may qualify for 
classification in the hands of the new owner if all of the conditions listed in this 
subsection are met, even if the new owner does not meet all of the ownership 
requirements of subsections (b) and (b1) of this section with respect to the land. 
If the land qualifies for classification in the hands of the new owner under the 
provisions of this subsection, then the deferred taxes remain a lien on the land 
under G.S. 105-277.4(c), the new owner becomes liable for the deferred taxes, 
and the deferred taxes become payable if the land fails to meet any other 
condition or requirement for classification. 

(1) The land was appraised at its present use value or was eligible for 
appraisal at its present use value at the time title to the land passed 
to the new owner. 

(2) At the time title to the land passed to the new owner, the new owner 
acquires the land for the purposes of and continues to use the land for 
the purposes it was classified under subsection (a) of this section while 
under previous ownership. 

(3) The new owner has timely filed an application as required by G.S. 
105-277.4(a) and has certified that the new owner accepts liability for 
the deferred taxes and intends to continue the present use of the land. 

(b2) (Effective for taxes imposed for taxable years beginning on or 
after July 1, 2005) Exception to Ownership Requirements. — Notwithstand- 
ing the provisions of subsections (b) and (b1) of this section, land may qualify 
for classification in the hands of the new owner if all of the conditions listed in 
either subdivision of this subsection are met, even if the new owner does not 
meet all of the ownership requirements of subsections (b) and (b1) of this 
section with respect to the land. 

(1) Exception for assumption of deferred liability. — If the land qualifies 
for classification in the hands of the new owner under the provisions 
of this subdivision, then the deferred taxes remain a lien on the land 
under G.S. 105-277.4(c), the new owner becomes liable for the de- 
ferred taxes, and the deferred taxes become payable if the land fails to 
meet any other condition or requirement for classification. Land 
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qualifies for classification in the hands of the new owner if all of the 

following conditions are met: 

a. The land was appraised at its present use value at the time title to 
the land passed to the new owner. 

b. At the time title to the land passed to the new owner, the new 
owner acquires the land for the purposes of and continues to use 
the land for the purposes it was classified under subsection (a) of 
this section while under previous ownership. 

c. The new owner has timely filed an application as required by G.S. 
105-277.4(a) and has certified that the new owner accepts liability 
for the deferred taxes and intends to continue the present use of 
the land. 

(2) Exception for expansion of existing unit. — If deferred liability is not 
assumed under subdivision (1) of this subsection, the land qualifies for 
classification in the hands of the new owner if, at the time title passed 
to the new owner, the land was being used for the same purpose and 
was eligible for appraisal at its present-use value as other land 
already owned by the new owner and classified under subsection (a) of 
this section. The new owner must timely file an application as 
required by G.S. 105-277.4(a). 

(c) Repealed by Session Laws 1995, c. 454, s. 2. 

(d) Exception for Conservation Reserve Program. — Land enrolled in the 
federal Conservation Reserve Program authorized by 16 U.S.C. Chapter 58 is 
considered to be in actual production, and income derived from participation in 
the federal Conservation Reserve Program may be used in meeting the 
minimum gross income requirements of this section either separately or in 
combination with income from actual production. Land enrolled in the federal 
Conservation Reserve Program must be assessed as agricultural land if it is 
planted in vegetation other than trees, or as forestland if it is planted in trees. 

(d1) Exception for Easements on Qualified Conservation Lands Previously 
Appraised at Use Value. — Property that is appraised at its present-use value 
under G.S. 105-277.4(b) shall continue to qualify for appraisal, assessment, 
and taxation as provided in G.S. 105-277.2 through G.S. 105-277.7 as long as 
the property is subject to an enforceable conservation easement that would 
qualify for the conservation tax credit provided in G.S. 105-130.34 and GS. 
105-151.12, without regard to actual production or income requirements of this 
section. Notwithstanding G.S. 105-277.3(b) and (b1), subsequent transfer of 
the property does not extinguish its present-use value eligibility as long as the 
property remains subject to an enforceable conservation easement that qual- 
ifies for the conservation tax credit provided in G.S. 105-130.34 and GS. 
105-151.12. The exception provided in this subsection applies only to that part 
of the property that is subject to the easement. 

(e) Exception for Turkey Disease. — Agricultural land that meets all of the 
following conditions is considered to be in actual production and to meet the 
minimum gross income requirements: 

(1) The land was in actual production in turkey growing within the 
preceding two years and qualified for present use value treatment 
while it was in actual production. 

(2) The land was taken out of actual production in turkey growing solely 
for health and safety considerations due to the presence of Poult 
Enteritis Mortality Syndrome among turkeys in the same county ora 
neighboring county. 

(3) The land is otherwise eligible for present use value treatment. 

(f) Sound Management Program for Agricultural Land and Horticultural 
Land. — If the property owner demonstrates any one of the following factors 
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with respect to agricultural land or horticultural land, then the land is 
operated under a sound management program: 


(1) 


Enrollment in and compliance with an agency-administered and 


approved farm management plan. 


(2) 
(3) 
(4) 
(5) 


(6) 


income. 


Compliance with a set of best management practices. 

Compliance with a minimum gross income per acre test. 

Evidence of net income from the farm operation. 

Evidence that farming is the farm operator’s principal source of 


Certification by a recognized agricultural or horticultural agency 


within the county that the land is operated under a sound manage- 


ment program. 


Operation under a sound management program may also be demonstrated by 
evidence of other similar factors. As long as a farm operator meets the sound 
management requirements, it 1s irrelevant whether the property owner 
received income or rent from the farm operator. 


(g) Sound Management Program for 


Forestland. — If the owner of forest- 


land demonstrates that the forestland complies with a written sound forest 
management plan for the production and sale of forest products, then the 
forestland is operated under a sound management program. (Oy pen Ue sa Le 
TOP 740, 5. 2; 1983) c. 8215 c. 826; 1985, c. 667, ss. 2, 3, 6.1; 1987, c. 698, ss. 
2-5; 1987 (Reg. Sess., 1988), c. 1044, s. 13.1; 1989, cc. 99, 736, s. 1; 1989 (Reg. 


Sess., 1990), c. 814, s. 


99: 1995, c. 454, s. 2; 1997-272, s. 1; 1998-98, s. 22; 


2001-499, s. 1; 2002-184, s. 2; 2005-293, s. 1; 2005-313, s. 3.) 


G.S. 105-277.3(a)(1) and (b2) are set out 
twice. — The first versions of subdivision (a)(1) 
and subsection (b2) set out above are effective 
for taxes imposed for taxable years beginning 
prior to July 1, 2005. The second versions of 
subdivision (a)(1) and subsection (b2) set out 
above are effective for taxes imposed for taxable 
years beginning on or after July 1, 2005. 

Cross References. — As to taxation of les- 
sees and users of tax-exempt cropland or for- 
estland, see G.S. 105-282.7. 

Editor’s Note. — Session Laws 2001-499, 
ss. 3(a) to 3(i), establishes the Property Tax 
Study Commission. Section 3(c) provides: 

“The Commission shall study, examine, and, 
if necessary, recommend changes to the prop- 
erty tax system. The Commission shall include 
in its study an examination of all classes of 
property, including the taxability of nonprofit 
charitable hospitals, as well as other exemp- 
tions and exclusions of property from the prop- 
erty tax base. The Commission shall also study 
the present-use value system, including the 
following: 

“(1) Examine the implementation and appli- 
cation of the current present-use value stat- 
utes. 

“(2) Evaluate other tax credits, including 
adjustments to and credits for ad valorem 
taxes, to encourage agricultural, forestry, and 
horticultural use of land. 

“(3) Evaluate the treatment of undeveloped 


land in ad valorem tax. 

“(4) Evaluate the possibility of tax incentives 
to encourage conservation and environmental 
protection of land. The study shall include the 
feasibility of allowing forestland managed for 
conservation purposes and the preservation of 
wildlife habitats to be taxed at its present-use 
value. 

“(5) Review other issues related to the taxa- 
tion of agricultural land, horticultural land, 
and forestland, including reducing the acreage 
requirement for land to qualify as forestland.” 

The Commission is to submit a final written 
report to the 2003 General Assembly and may 
submit a report to the 2002 Regular Session. 
The final report is to include recommendations 
for changes in the property tax system, and an 
analysis of the fiscal impact of each recommen- 
dation. 

Effect of Amendments. — Session Laws 
2002-184, s. 2, effective for taxes imposed for 
taxable years beginning on or after July 1, 
2003, substituted “must” for “shall” in the in- 
troductory paragraph of subsection (a); rewrote 
the first paragraph in subsection (b2); added 
subdivision (b2)(3); and added subsections (d1), 
(f), and (g). 

Session Laws 2005-293, s. 1, effective for 
taxes imposed for taxable years beginning on or 
after July 1, 2005, substituted “program, and 
the amount paid to the taxpayer during the 
taxable year pursuant to P.L. 108-357, Title VI, 
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Fair and Equitable Tobacco Reform Act of 2004” 
for “program” in the next-to-last sentence of 
subdivision (a)(1). 

Session Laws 2005-313, s. 3, effective for 
taxes imposed for taxable years beginning on or 
after July 1, 2005, in subsection (b2), divided 
the former first paragraph into the introduc- 
tory paragraph and subdivision (1), redesig- 
nated former subdivisions (1) through (3) as 
present subdivisions a through c, and inserted 


CASE 


This section expressly indicates the con- 
stitutional base found in N.C. Const., Art. V, 
§ 2(2) upon which special classification is made 
and permitted. W.R. Co. v. North Carolina 
Property Tax Comm’n, 48 N.C. App. 245, 269 
S.E.2d 636 (1980), cert. denied, 301 N.C. 727, 
276 8.H.2d 287 (1981). 

Statutory Scheme Is Tax Deferment. — 
The statutory scheme for taxation of property 
qualifying for present use value treatment as 
defined in G.S. 105-277.2 and this section is a 
tax deferment. In re Parker, 76 N.C. App. 447, 
333 S.E.2d 749 (1985). 

The word “passed” in context of subsection 
(c) means that the transference or conveyance 
has already occurred and that for purposes of 
this portion of the statute, the property should 
be viewed in the hands of the grantee. In re 
Davis, 113 N.C. App. 743, 440 S.E.2d 307 
(1994). 

Commonality Among Land Tracts Is Re- 
quired To Be Part of a Farm Unit. — In 
complying with the statutory requirements of 
G.S. 105-277.2, 105-277.3(a)(1) of the North 
Carolina Machinery Act, G.S. 105-277.2 et seq., 
for qualifying as agricultural land for taxing 
purposes, land tracts should at least have a 
rational relationship with each other in order to 
comprise a tract within a farm unit; there must 
be a reasonable amount of commonality so as to 
qualify a land tract as being a part of the whole. 
In re Frizzelle, 151 N.C. App. 552, 566 S.E.2d 
506, 2002 N.C. App. LEXIS 770 (2002). 

Present Use Violation. — Where the prop- 
erty met all of the requirements of subsection 
(c), the Property Tax Commission did not err in 
concluding that the property qualified for 
present use valuation. In re Davis, 113 N.C. 
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subdivision (2), inserted “either subdivision of” 
in the present introductory paragraph, added 
the catchline and last sentence of subdivision 
(1), substituted “subdivision” for “subsection” in 
subdivision (1), and deleted “or was eligible for 
appraisal at its present use value” following 
“present use value” in subdivision a. 

Legal Periodicals. — For survey of 1980 
tax law, see 59 N.C.L. Rev. 1233 (1981). 


NOTES 


App. 743, 440 S.E.2d 307 (1994). 

Agricultural Classification Was Prop- 
erly Denied. — Although appellant taxpayer 
asserted that the taxpayer’s 7.66-acre land 
tract should have been given the present-use 
value classification, agricultural, under G-.S. 
105-277.3(a)(1) of the North Carolina Machin- 
ery Act, G.S. 105-277.2 et seq., because it was 
allegedly part of a farm unit involving over 100 
acres in another county, the Property Tax Com- 
mission reasonably concluded that the land 
tract was not part of a farm unit for purposes of 
G.S. 105-277.2 and refused to apply the agri- 
cultural classification where the tract was over 
100 miles from the taxpayer’s farm land in the 
other county and only a fraction of the 7.66-acre 
tract was used for growing crops. In re 
Frizzelle, 151 N.C. App. 552, 566 S.E.2d 506, 
2002 N.C. App. LEXIS 770 (2002). 

Income requirement. — Requirement that 
property produce at least $1,000 in income in a 
tax year in order to qualify for a farm-use 
classification applied to the entire property, and 
not to each 10-acre division of the property. In 
re Briarfield Farms, 147 N.C. App. 208, 555 
S.E.2d 621, 2001 N.C. App. LEXIS 1132 (2001), 
cert. denied, 355 N.C. 211, 559 S.E.2d 798 
(2002). 

Subsection (b) does not apply to subsec- 
tion (c). In re Davis, 113 N.C. App. 743, 440 
S.E.2d 307 (1994). 

Cited in In re McElwee, 304 N.C. 68, 283 
S.E.2d 115 (1981); In re ELE, Inc., 97 N.C. App. 
253, 388 S.E.2d 241 (1990); In re Consol. Ap- 
peals of Certain Timber Cos., 98 N.C. App. 412, 
391 S.E.2d 503 (1990); Erwin v. Tweed, 142 
N.C. App. 643, 544 S.E.2d 803, 2001 N.C. App. 
LEXIS 175 (2001), review denied, 353 N.C. 724, 
551 S.E.2d 437 (2001). 


§ 105-277.4. Agricultural, horticultural and forestland — 
Application; appraisal at use value; appeal; 


deferred taxes. 


(a) Application. — Property coming within one of the classes defined in GS. 
105-277.3 is eligible for taxation on the basis of the value of the property in its 
present use if a timely and proper application is filed with the assessor of the 
county in which the property is located. The application must clearly show that 
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the property comes within one of the classes and must also contain any other 
relevant information required by the assessor to properly appraise the prop- 
erty at its present-use value. An initial application must be filed during the 
regular listing period of the year for which the benefit of this classification is 
first claimed, or within 30 days of the date shown on a notice of a change in 
valuation made pursuant to G.S. 105-286 or G.S. 105-287. A new application is 
not required to be submitted unless the property is transferred or becomes 
ineligible for use-value appraisal because of a change in use or acreage. An 
application required due to transfer of the land may be submitted at any time 
during the calendar year but must be submitted within 60 days of the date of 
the property’s transfer. 

(b) Appraisal at Present-use Value. — Upon receipt of a properly executed 
application, the assessor must appraise the property at its present-use value 
as established in the schedule prepared pursuant to G.S. 105-3 17. In apprais- 
ing the property at its present-use value, the assessor must appraise the 
improvements located on qualifying land according to the schedules and 
standards used in appraising other similar improvements in the county. If all 
or any part of a qualifying tract of land is located within the limits of an 
incorporated city or town, or is property annexed subject to G.S. 160A-37(f1) or 
G.S. 160A-49(f1), the assessor must furnish a copy of the property record 
showing both the present-use appraisal and the valuation upon which the 
property would have been taxed in the absence of this classification to the 
collector of the city or town. The assessor must also notify the tax collector of 
any changes in the appraisals or in the eligibility of the property for the benefit 
of this classification. Upon a request for a certification pursuant to G.S. 
160A-37(f1) or G.S.160A-49(f1), or any change in the certification, the assessor 
for the county where the land subject to the annexation is located must, within 
30 days, determine if the land meets the requirements of G.S. 160A-37(f1)(2) or 
GS. 160A-49(f1)(2) and report the results of its findings to the city. 

(b1) (Effective for taxes imposed for taxable years beginning prior 
to July 1, 2005) Appeal. — Decisions of the assessor regarding the qualifica- 
tion or appraisal of property under this section may be appealed to the county 
board of equalization and review or, if that board is not in session, to the board 
of county commissioners. Decisions of the county board may be appealed to the 
Property Tax Commission. 

(b1) (Effective for taxes imposed for taxable years beginning on or 
after July 1, 2005) Appeal. — Decisions of the assessor regarding the 
qualification or appraisal of property under this section may be appealed to the 
county board of equalization and review or, if that board is not in session, to the 
board of county commissioners. An appeal must be made within 60 days after 
the decision of the assessor. If an owner submits additional information to the 
assessor pursuant to G.S. 105-296(j), the appeal must be made within 60 days 
after the assessor’s decision based on the additional information. Decisions of 
the county board may be appealed to the Property Tax Commission. 

(c) Deferred Taxes. — Land meeting the conditions for classification under 
GS. 105-277.3 must be taxed on the basis of the value of the land for its 
present use. The difference between the taxes due on the present-use basis and 
the taxes that would have been payable in the absence of this classification, 
together with any interest, penalties, or costs that may accrue thereon, are a 
lien on the real property of the taxpayer as provided in G.S. 105-355(a). The 
difference in taxes must be carried forward in the records of the taxing unit or 
units as deferred taxes. The taxes become due and payable when the land fails 
to meet any condition or requirement for classification. Failure to have an 
application approved 1s eround for disqualification. The tax for the fiscal year 
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that opens in the calendar year in which deferred taxes become due is 
computed as if the land had not been classified for that year, and taxes for the 
preceding three fiscal years that have been deferred are immediately payable, 
together with interest as provided in G.S. 105-360 for unpaid taxes. Interest 
accrues on the deferred taxes due as if they had been payable on the dates on 
which they originally became due. If only a part of the qualifying tract of land 
fails to meet a condition or requirement for classification, the assessor must 
determine the amount of deferred taxes applicable to that part and that 
amount becomes payable with interest as provided above. Upon the payment 
of any taxes deferred in accordance with this section for the three years 
immediately preceding a disqualification, all liens arising under this subsec- 
tion are extinguished. The deferred taxes for any given year may be paid in 
that year without the qualifying tract of land becoming ineligible for deferred 
status. 

(d) Exceptions. — Notwithstanding the provisions of subsection (c) of this 
section, if property loses its eligibility for present use value classification solely 
due to one of the following reasons, no deferred taxes are due and the lien for 


the deferred taxes is extinguished: 


(1) There is a change in income caused by enrollment of the property in 
the federal conservation reserve program established under 16 U.S.C. 


Chapter 58. 


(2) The property is conveyed by gift to a nonprofit organization and 
qualifies for exclusion from the tax base pursuant to G.S. 105-275(12) 


or G.S. 105-275(29). 


(3) The property is conveyed by gift to the State, a political subdivision of 
the State, or the United States. 

(e) Repealed by Session Laws 1997-270, s. 3, effective July 3, 1997. (1973, ¢. 
(OQ TSl ce, 905."c, 90Gress 1h 21975" C862 1c 1 4oNese ort 1981 C800 ioc. 
€ 5157s. le) O67 sa. a, 01987 1c14o, 5 1) ceo nea COG 6; 1987 (Reg. 
Sess., 1988), c. 1044, s. 13.2; 1995, c. 443, s. 4: c. 454, s. 3; 19974270) S93. 
1998-98, s. 23; 1998-150, s. 1; 2001-499, s. 2; 2002-184, s. 3; 2005-313, s. 4.) 


G.S. 105-277.4(b1) is set out twice. — The 
first version of subsection (b1) set out above is 
effective for taxes imposed for taxable years 
beginning prior to July 1, 2005. The second 
version of subsection (bl) set out above is 
effective for taxes imposed for taxable years 
beginning on or after July 1, 2005. 

Editor’s Note. — Session Laws 2001-499, 
ss. 3(a) to 30), establishes the Property Tax 
Study Commission. Section 3(c) provides: 

“The Commission shall study, examine, and, 
if necessary, recommend changes to the prop- 
erty tax system. The Commission shall include 
in its study an examination of all classes of 
property, including the taxability of nonprofit 
charitable hospitals, as well as other exemp- 
tions and exclusions of property from the prop- 
erty tax base. The Commission shall also study 
the present-use value system, including the 
following: 

“(1) Examine the implementation and appli- 
cation of the current present-use value stat- 
utes. 

“(2) Evaluate other tax credits, including 
adjustments to and credits for ad valorem 


taxes, to encourage agricultural, forestry, and 
horticultural use of land. 

“(3) Evaluate the treatment of undeveloped 
land in ad valorem tax. 

“(4) Evaluate the possibility of tax incentives 
to encourage conservation and environmental 
protection of land. The study shall include the 
feasibility of allowing forestland managed for 
conservation purposes and the preservation of 
wildlife habitats to be taxed at its present-use 
value. 

“(5) Review other issues related to the taxa- 
tion of agricultural land, horticultural land, 
and forestland, including reducing the acreage 
requirement for land to qualify as forestland.” 

The Commission is to submit a final written 
report to the 2003 General Assembly and may 
submit a report to the 2002 Regular Session. 
The final report is to include recommendations 
for changes in the property tax system, and an 
analysis of the fiscal impact of each recommen- 
dation. 

Effect of Amendments. — Session Laws 
2002-184, s. 1, effective for taxes imposed for 
taxable years beginning on or after July 1, 
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2003, in subsection (a), substituted nis Or 
“shall be” and added the last sentence; added 
the fifth sentence in subsection (c); substituted 
“must” for “shall” and made related changes 
throughout; and substituted gender-neutral 
terms. 
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Session Laws 2005-313, s. 4, effective for 
taxes imposed for taxable years beginning on or 
after July 1, 2005, inserted the present second 
and third sentences in subsection (b1). 


CASE NOTES 


Cited in W.R. Co. v. North Carolina Property 
Tax Comm’n, 48 N.C. App. 245, 269 S.E.2d 636 
(1980); In re McElwee, 304 N.C. 68, 283 S.H.2d 


115 (1981); In re Johnson, 106 N.C. App. 61, 
A415 S.E.2d 108 (1992); In re Davis, 113 N.C. 
App. 743, 440 S.E.2d 307 (1994). 


OPINIONS OF ATTORNEY GENERAL 


Computation of Deferred Taxes Upon 
Disqualification for Present-Use Valua- 
tion. — Applying this section sequentially, cur- 
rent taxes for the fiscal year payable in the 
calendar year in which eligibility is lost are 
computed without benefit of the preferential 


classification; then, any liens carried forward 
from previous tax years for which present use 
status was allowed, not to exceed three years, 
become immediately collectible. See opinion of 
Attorney General to Representative Julia C. 
Howard, 2000 N.C. AG LEXIS 36 (3/22/2000). 


§ 105-277.5. Agricultural, horticultural and forestland — 
Notice of change in use. 


Not later than the close of the listing period following a change which could 


disqualify all or a part of a tract of land receiving 
shall furnish the assessor with complete 


classification, the property owner 


the benefit of this 


information regarding such change. Any property owner who fails to notify the 


assessor of changes as aforesaid regar 


ding land receiving the benefit of this 


classification shall be subject to a penalty of ten percent (10%) of the total 
amount of the deferred taxes and interest thereon for each listing period for 
which the failure to report continues. (1973, c. 709, s. 1; LO (one Aone Stood, 


Beano t.) 


CASE NOTES 


Notice of change in use not required. — 
When the taxpayers transitioned the use of 
their property from a dairy farm to the cultiva- 
tion of ground crops, they were not required to 
notify the county of this change, as both uses 
qualified their property as agricultural land 
farm-use property; so the property's status 


never changed. In re Briarfield Farms, T47N-Gs 
App. 208, 555 S.E.2d 621, 2O01eeN. Ca App: 
LEXIS 1132 (2001), cert. denied, 355 N.C. 211, 
559 S.E.2d 798 (2002). 

Cited in WR. Co. v. North Carolina Property 
Tax Comm'n, 48 N.C. App. 245, 269 S.E.2d 636 
(1980). 


§ 105-277.6. Agricultural, horticultural and forestland — 
Appraisal; computation of deferred tax. 


(a) In determining the amount of the deferred taxes herein provided, the 
assessor shall use the appraised valuation established in the county's last 
general revaluation except for any changes made under the provisions of G.S. 


105-287. 


(b) In revaluation years, as provided i 
classification under G.S. 105-277.3 sha 
money and at its present use value as 0 


n GS. 105-286, all property entitled to 
ll be reappraised at its true value in 
f the effective date of the revaluation. 


The two valuations shall continue in effect and shall provide the basis for 


deferred taxes until a change in one or 


both of the appraisals is required by law. 
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The present use-value schedule, standards, and rules shall be used by the tax 
assessor to appraise property receiving the benefit of this classification until 
the next general revaluation of real property in the county as required by G.S. 
105-286. 

(c) Repealed by Session Laws 1987, c. 295, s. 2. (1973, c. 709, s. 1; 19Toxe, 
AOR SS ONL OS inc. 4 aculince 2 Ohta.) 


CASE NOTES 


This section mandates that true value 
schedule and use value schedule be deter- 
mined separately. In re Parker, 76 N.C. App. 
447, 333 S.E.2d 749 (1985), decided prior to the 


board of county commissioners was required to 
adopt a separate market value schedule and 
use value schedule. In re Parker, 76 N.C. App. 
447, 333 S.E.2d 749 (1985). 


1987 amendments. 
Under the plain language of this section, the 


Cited in In re McElwee, 304 N.C. 68, 283 
S.E.2d 115 (1981). 


§ 105-277.7. Use-Value Advisory Board. 


(a) Creation and Membership. — The Use-Value Advisory Board is estab- 
lished under the supervision of the Agricultural Extension Service of North 
Carolina State University. The Director of the Agricultural Extension Service 
of North Carolina State University shall serve as the chair of the Board. The 
Board shall consist of the following additional members, to serve ex officio: 

(1) A representative of the Department of Agriculture and Consumer 
Services, designated by the Commissioner of Agriculture. 

(2) Arepresentative of the Division of Forest Resources of the Department 
of Environment and Natural Resources, designated by the Director of 
that Division. 

(3) A representative of the Agricultural Extension Service at North 
Carolina Agricultural and Technical State University, designated by 
the Director of the Extension Service. 

(4) Arepresentative of the North Carolina Farm Bureau Federation, Inc., 
designated by the President of the Bureau. 

(5) A representative of the North Carolina Association of Assessing 
Officers, designated by the President of the Association. 

(6) The Director of the Property Tax Division of the North Carolina 
Department of Revenue or the Director’s designee. 

(7) Arepresentative of the North Carolina Association of County Commis- 
sioners, designated by the President of the Association. 

(8) A representative of the North Carolina Forestry Association, desig- 
nated by the President of the Association. 

(b) Staff. — The Agricultural Extension Service at North Carolina State 
University must provide clerical assistance to the Board. 

(c) Duties. — The Board must annually submit to the Department of 
Revenue a recommended use-value manual. In developing the manual, the 
Board may consult with federal and State agencies as needed. The manual 
must contain all of the following: 

(1) (Effective for taxes imposed for taxable years beginning prior 
to or after July 1, 2005) The estimated cash rental rates for 
agricultural lands and horticultural lands for the various classes of 
soils found in the State. The rental rates must recognize the produc- 
tivity levels by class of soil or geographic area. The rental rates must 
be based on the rental value of the land to be used for agricultural or 
horticultural purposes when those uses are presumed to be the 
highest and best use of the land. The recommended rental rates may 
be established from individual county studies or from contracts with 
federal or State agencies as needed. 
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G.S. 105-277.7(c)(1) and (5) are set out twice. 


Tannin) &) En ey SS eee 
(1) (Effective for taxes imposed for taxable years beginning on or 
after July 1, 2005) The estimated cash rental rates for agricultural 
lands and horticultural lands for the various classes of soils found in 
the State. The rental rates must recognize the productivity levels by 
class of soil or geographic area, and the crop as either agricultural or 
horticultural. The rental rates must be based on the rental value of 
the land to be used for agricultural or horticultural purposes when 
those uses are presumed to be the highest and best use of the land. 
The recommended rental rates may be established from individual 
county studies or from contracts with federal or State agencies as 
needed. 

(2) The recommended net income ranges for forestland furnished to the 
Board by the Forestry Section of the North Carolina Cooperative 
Extension Service. These net income ranges may be based on up to six 
classes of land within each Major Land Resource Area designated by 
the United States Soil Conservation Service. In developing these 
ranges, the Forestry Section must consider the soil productivity and 
indicator tree species or stand type, the average stand establishment 
and annual management costs, the average rotation length and 
timber yield, and the average timber stumpage prices. 

(3) The capitalization rates adopted by the Board prior to February 1 for 
use in capitalizing incomes into values. The capitalization rate for 
forestland shall be nine percent (9%). The capitalization rate for 
agricultural land and horticultural land must be no less than six 
percent (6%) and no more than seven percent (7%). The incomes must 
be in the form of cash rents for agricultural lands and horticultural 
lands and net incomes for forestlands. 

(4) The value per acre adopted by the Board for the best agricultural land. 
The value may not exceed one thousand two hundred dollars ($1,200). 

(5) (Effective for taxes imposed for taxable years beginning prior 
to or after July 1, 2005) Recommendations concerning any changes 
to the capitalization rate for agricultural land and horticultural land 
and to the maximum value per acre for the best agricultural land 
based on a calculation to be determined by the Board. The Board shall 
annually report these recommendations to the Revenue Laws Study 
Committee and to the President Pro Tempore of the Senate and the 
Speaker of the House of Representatives. 

(5) (Effective for taxes imposed for taxable years beginning on or 
after July 1, 2005) Recommendations concerning any changes to the 
capitalization rate for agricultural land and horticultural land and to 
the maximum value per acre for the best agricultural land and 
horticultural land based on a calculation to be determined by the 
Board. The Board shall annually report these recommendations to the 
Revenue Laws Study Committee and to the President Pro Tempore of 
the Senate and the Speaker of the House of Representatives. 

(6) Recommendations concerning requirements for horticultural land 
used to produce evergreens intended for use as Christmas trees when 
requested to do so by the Department. (1973, c. 709, s. LO TS e746} 
sg. 11; 1985, c. 628, s. 2; 1989, c. 727, s. 218(44): c. 736, s. 2; 1997-261, 
s. 109; 1997-443, s. 11A.119(a); 2002-184, s. 4; 2005-313, s. 5; 2005- 
B867s. 1:39 


G.S. 105-277.7(c)(1) and (5) are set out = (c)(1) and (5) set out above are effective for 
twice. — The first versions of subdivisions taxes imposed for taxable years beginning prior 
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to July 1, 2005. The second versions of subdivi- 
sions (c)(1) and (5) set out above are effective for 
taxes imposed for taxable years beginning on or 
after July 1, 2005. 

Effect of Amendments. — Session Laws 
2002-184, s. 4, effective for taxes imposed for 
taxable years beginning on or after July 1, 
2003, rewrote the section, adding subsection 
designations, adding members to the Board, 
and expanding the duties with regard to devel- 
oping the recommended use-value manual. 

Session Laws 2005-313, s. 5, effective for 
taxes imposed for taxable years beginning on or 
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after July 1, 2005, in subsection (c), added “and 
the crop as either agricultural or horticultural” 
at the end of the second sentence of subdivision 
(1), and inserted “and horticultural land” pre- 
ceding “based on a calculation” in the first 
sentence of subdivision (5). 

Session Laws 2005-386, s. 1.3, effective Sep- 
tember 13, 2005, substituted “Division of For- 
est Resources” for “Forest Resources Division” 
in subdivision (a)(2); and substituted “Farm 
Bureau Federation, Inc.” for “Farm Bureau” in 
subdivision (a)(4). 


CASE NOTES 


Cited in In re ELE, Inc., 97 N.C. App. 253, 
388 S.E.2d 241 (1990). 


§ 105-277.8. Taxation of property of nonprofit homeown- 


ers’ association. 


(a) The value of real and personal property owned by a_ nonprofit 
homeowners’ association shall be included in the appraisals of property owned 
by members of the association and shall not be assessed against the association 


if: 


(1) All property owned by the association is held for the use, benefit, and 
enjoyment of all members of the association equally; 

(2) Each member of the association has an irrevocable right to use and 
enjoy, on an equal basis, all property owned by the association, subject 
to any restrictions imposed by the instruments conveying the right or 
the rules, regulations, or bylaws of the association; and 

(3) Each irrevocable right to use and enjoy all property owned by the 
association is appurtenant to taxable real property owned by a 


member of the association. 


The assessor may allocate the value of the association’s property among the 
property of the association’s members on any fair and reasonable basis. 

(b) As used in this section, “nonprofit homeowners’ association” means a 
homeowners’ association as defined in § 528(c) of the Internal Revenue Code. 


CIS (FR CaOSOneml 9S 7 ccm 30) ) 


Legal Periodicals. — For survey of 1979 
tax law, see 58 N.C.L. Rev. 1548 (1980). 


§ 105-277.9. Taxation of property inside certain roadway 
corridors. 


Real property that lies within a transportation corridor marked on an official 
map filed under Article 2E of Chapter 136 of the General Statutes is 
designated a special class of property under Article V, Sec. 2(2) of the North 
Carolina Constitution and is taxable at twenty percent (20%) of the general tax 
ee levied on real property by the taxing unit in which the property is situated 
bie 

(1) As of January 1, no building or other structure is located on the 
property; and 
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(2) The property has not been subdivided, as defined in G.S. 153A-335 or 
G.S. 160A-376, since it was included in the corridor. (1987, c. 747, 8. 


22; 1998-184, s. 2.) 


§ 105-277.10. Taxation of precious metals used or held for 
use directly in manufacturing or processing by 


a manufacturer. 


Precious metals, including rhodium and platinum, used or held for use 


directly in manufacturing or processing 


by a manufacturer as part of industrial 


machinery is designated a special class of property under Article V, Sec. 2(2) of 
the North Carolina Constitution and shall be assessed for taxation in accor- 
dance with this section. The classified property shall be assessed at the lower 
of its true value or the manufacturer’s original cost less depreciation. The 


original cost of the classified property s 


any, 


: hall be adjusted by the index factor, if 
that applies in assessing the industrial machinery with which the 


property is used, and the depreciable life of the classified property shall be the 
life assigned to the industrial machinery with which the property is used. The 
residual value of the classified property may not exceed twenty-five percent 
(25%) of the manufacturer’s original cost. (1989, c. 674.) 


§ 105-277.11. Taxation of property subject to a develop- 
ment financing district agreement. 


Property that is in a development financing district established pursuant to 


G.S. 160A-515.1 or G.S. 158-7.3 and that is subject to an agreement entered 


into pursuant to G.S. 159-108, shall, pursuant to Article V, Section 14 of the 
North Carolina Constitution, be assessed for taxation at the greater of its true 


value or the minimum value establishe 


Editor’s Note. — A G.S. 105-277.11 was 
enacted by Session Laws 1993, c. 497, s. 21, but 
was made effective upon certification of ap- 
proval of an amendment to Article V of the 
Constitution of North Carolina relating to the 
authority of any county, city or town to borrow 
money, without the need of voter approval, and 
issue financing bonds to be used to finance 
public activities associated with private eco- 
nomic development projects. This amendment 
was submitted to the people on November 2, 
1993 and was defeated. The section, therefore, 
never took effect. 

Session Laws 2003-403, s. 25, made this 
section effective upon certification of approval 
of amendment to Article V, § 14 of the Consti- 
tution of North Carolina, as proposed in Ses- 
sion Laws 2003-403, s. 1. 

Session Laws 2003-403, ss. 24 and 25, pro- 
vide: “The amendment set out in Section 1 of 
this act shall be submitted to the qualified 
voters of the State at the statewide general 
election in November 2004, which election shall 
be conducted under the laws then governing 
elections in the State. Ballots, voting systems, 
or both may be used in accordance with Chap- 
ter 163 of the General Statutes. The question to 
be used in the voting systems and ballots shall 
be: 


d in the agreement. (2003-403, s. 21.) 


“(] FOR [|] AGAINST 

“Constitutional amendment to promote local 
economic and community development projects 
by (i) permitting the General Assembly to enact 
general laws giving counties, cities, and towns 
the power to finance public improvements as- 
sociated with qualified private economic and 
community improvements within development 
districts, as long as the financing is secured by 
the additional tax revenues resulting from the 
enhanced property value within the develop- 
ment district and is not secured by a pledge of 
the local government’s faith and credit or gen- 
eral taxing authority, which financing is not 
subject to a referendum; and (ii) permitting the 
owners of property in the development district 
to agree to a minimum tax value for their 
property, which is binding on future owners as 
long as the development district is in existence. 

“Tf a majority of votes cast on the question are 
in favor of the amendment set out in Section 1 
of this act, the State Board of Elections shall 
certify the amendment to the Secretary of 
State. The amendment set out in Section 1 of 
this act and the amendments set out in Sec- 
tions 2 through 21 of this act become effective 
upon this certification. The Secretary of State 
shall enroll the amendment so certified among 
the permanent records of that office. If a major- 
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ity of votes cast on the question are not in favor 
of the amendment set out in Section 1 of this 
act, that amendment and the amendments set 
out in Sections 2 through 21 of this act do not go 
into effect.” 

The constitutional amendment adding N.C. 
Const. art. 5, § 14, as proposed in Session Laws 
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Session Laws 2003-403, s. 22, provides that 
the act [Session Laws 2003-403], being neces- 
sary for the prosperity and welfare of the State 
and its inhabitants, shall be liberally construed 
to effect these purposes. 

Session Laws 2003-403, s. 23, is a severabil- 
ity clause. 


2003-403, s. 1, was adopted by vote of the 
people at the general election held on Novem- 
ber 2, 2004. 


§ 105-277.12. Antique airplanes. 


(a) For the purpose of this section, the term “antique airplane” means an 
airplane that meets all of the following conditions: 

(1) It is registered with the Federal Aviation Administration and is a 
model year 1954 or older. 

(2) It is maintained primarily for use in exhibitions, club activities, air 
shows, and other public interest functions. 

(3) It is used only occasionally for other purposes. 

(4) It is used by the owner for a purpose other than the production of 
income. 

(b) Antique airplanes are designated a special class of property under 
Article V, Sec. 2(2) of the North Carolina Constitution and shall be assessed for 
taxation in accordance with this section. An antique airplane shall be assessed 
at the lower of its true value or five thousand dollars ($5,000). (1997-355, s. 1.) 


§ 105-277.13. Taxation of improvements on brownfields. 


(a) Qualifying improvements on brownfields properties are designated a 
special class of property under Article V, Sec. 2(2) of the North Carolina 
Constitution and shall be appraised, assessed, and taxed in accordance with 
this section. An owner of land is entitled to the partial exclusion provided by 
this section for the first five taxable years beginning after completion of 
qualifying improvements made after the later of J uly 1, 2000, or the date of the 
brownfields agreement. After property has qualified for the exclusion provided 
by this section, the assessor for the county in which the property is located 
shall annually appraise the improvements made to the property during the 
period of time that the owner is entitled to the exclusion. 

(b) For the purposes of this section, the terms “qualifying improvements on 
brownfields properties” and “qualifying improvements” mean improvements 
made to real property that is subject to a brownfields agreement entered into 
by the Department of Environment and Natural Resources and the owner 
pursuant to G.S. 130A-310.32. 

(c) The following table establishes the percentage of the appraised value of 
the qualified improvements that is excluded based on the taxable year: 


Year Percent of Appraised Value Excluded 
Year 1 90% 
Year Z 715% 
Year 3 50% 
Year 4 30% 
Year 5 10%. 


(2000-158, s. 1.) 


Editor’s Note. — Session Laws 2000-158, s. 
3, made this section effective for taxes imposed 


for taxable years beginning on or after July 1, 
2001. 
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§ 105-278. Historic properties. 


(a) Real property designated 


as a historic structure or site by a local 


ordinance adopted pursuant to G.S. 160A-400.7 or designated as a historic 
landmark by a local ordinance adopted pursuant to G.S. 160A-400.5 is 
designated a special class of property under authority of Article V, Sec. 2(2) of 
the North Carolina Constitution. Property so classified shall be taxed uni- 
formly as a class in each local taxing unit on the basis of fifty percent (50%) of 
the true value of the property as determined pursuant to G.S. 105-285 and 


105-286, or 105-287. 


(b) The difference between the taxes due on the basis of fifty percent (50%) 
of the true value of the property and the taxes that would have been payable 
in the absence of the classification provided for in subsection (a) shall be a lien 
on the property of the taxpayer as provided in G.S. 105-355(a) and shall be 
carried forward in the records of the taxing unit or units as deferred taxes, but 


shall not be payable until the property 


loses its eligibility for the benefit of this 


classification because of a change in an ordinance designating a historic 


property or a change in the property, 


which causes its historical significance 


except by fire or other natural disaster, 
to be lost or substantially impaired. The 


tax for the fiscal year that opens in the calendar year in which a disqualifica- 
tion occurs shall be computed as if the property had not been classified for that 
year, and taxes for the preceding three fiscal years that have been deferred as 
provided herein shall be payable immediately, together with interest thereon 
as provided in G.S. 105-360 for unpaid taxes, which shall accrue on the 
deferred taxes as if they had been payable on the dates on which they 
originally became due. If only a part of the historic property loses its eligibility 
for the classification, a determination shall be made of the amount of deferred 
taxes applicable to that part, and the amount shall be payable with interest as 
provided above. (1977, c. 869, s. 2.1981, c. 501; 1989, c. 706, s. 3.1; 2005-435, 


s. 38.) 


Editor’s Note. — Section 160A-399.4, re- 
ferred to in subsection (a) of this section, was 
repealed by Session Laws 19839, c. 106, s4lepec 
now G.S. 160A-400.5. 

Effect of Amendments. — Session Laws 
2005-435, s. 38, effective January 1, 2006, sub- 


eituted. “CS. 160A-400.7" for “G5. 160A 
399.4” in the introductory language of subsec- 
tion (a) and made a minor stylistic change. 

Legal Periodicals. — For article, “A Decade 
of Preservation and Preservation Law,” see 11 
NeGs Cent, IJ. 214 (1980): 


CASE NOTES 


Cited in In re North Carolina Forestry 
Found., Inc., 35 N.C. App. 414, 242 S.E.2d 492 
(1978). 


§ 105-278.1. Exemption of real and personal property 
owned by units of government. 


(a) Real and personal property owned by the United States and, by virtue of 


federal law, not subject to 
taxation. 


(b) Real and personal property belon 


ipalities is exempt from taxation. 
(c) For purposes of this section: 


(1) A specified unit of governmen 


State and local taxes shall be exempted from 


ging to the State, counties, and munic- 


t (federal, State, or local) includes its 


departments, institutions, and agencies. 
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(2) By way of illustration but not by way of limitation, the following 
boards, commissions, authorities, and institutions are units of State 


government: 


a. The State Marketing Authority established by G.S. 106-529. 

b. The Board of Governors of the University of North Carolina 
incorporated under the provisions of G.S. 116-3 and known as 
“The University of North Carolina.” 

c. The North Carolina Museum of Art made an agency of the State 


under G.S. 140-5.12. 


(3) By way of illustration but not by way of limitation, the following 
boards, commissions, authorities, and institutions are units of local 


government of this State: 


a. An airport authority, board, or commission created as a separate 
and independent body corporate and politic by an act of the 


General Assembly. 


b. An airport authority, board, or commission created as a separate 
and independent body corporate and politic by one or more 
counties or municipalities or combinations thereof under the 
authority of an act of the General Assembly. 


lea) (go) Tek (@) 


. Ahospital authority created under G.S. 131E-17. 
. Ahousing authority created under G.S. 157-4 or G.S. 157- 4.1. 
. Amunicipal parking authority created under G.S. 160-477. 
A veterans’ recreation authority created under G.S. 165-26. (197 3, 


€. 695,8."45'198 71 ci Ts lt 2005-4395 45439.) 


Editor’s Note. — Section 140-1, referred to 
in subdivision (c)(2)c, has been recodified as 
Gis) 14025912. 

Section 131-93, referred to in subdivision 
(c)(3)c, has been repealed. For similar provi- 
sion, see now G.S. 131E-17. 

Section 160-477, referred to in subdivision 
(c)(3)e, has been transferred to G.S. 160A-552. 

Effect of Amendments. — Session Laws 
2005-435, s. 39, effective January 1, 2006, sub- 


CASE 


Constitutionality. — Property owned by 
the State is exempt from ad valorem taxation 
by N.C. Const., Art. V, § 2(3) solely by reason of 
State ownership, and this section as it read 
prior to amendment in 1987, requiring property 
owned by the State to be held exclusively for a 
public purpose in order to be exempt from 
taxation, was unconstitutional. Therefore, the 
Towns of Chapel Hill and Carrboro and the 
County of Orange may not assess ad valorem 
taxes against any property owned by The Uni- 
versity of North Carolina, an agency of the 
State, regardless of the purpose for which the 
property is held. In re University of N.C., 300 
N.C. 563, 268 S.E.2d 472 (1980). 


stituted “G.S. 140-5.12” for “G.S. 140-1” in sub- 
division (c)(2)c.; and substituted “G.S, 131E-17” 
for “G.S. 131-93” in subdivision (c)(3)c. 

Legal Periodicals. — For survey of 1978 
law on taxation, see 57 N.C.L. Rev. 1142 (1979). 

For survey of 1980 tax law, see 59 N.C.L. Rev. 
1233 (1981). 

For note on the rejection of the “public pur- 
pose” requirement for state tax exemption, see 
17 Wake Forest L. Rev. 293 (1981). 


NOTES 


75 N.C. 474 (1876), as mandating a “public 
purpose” requirement for the exemption of 
State-owned property under the North Caro- 
lina Constitution: Board of Fin. Control vy. 
County of Henderson, 208 N.C. 569, 181 S.E. 
636 (1935); Town of Bensen v. County of 
Johnston, 209 N.C. 751, 185 S.E. 6 (1936); Town 
of Warrenton v. Warren County, 215 N.C. 342, 2 
S.E.2d 463 (1939); and City of Winston-Salem v. 
Forsyth County, 217 N.C. 704, 9 S.E.2d 381 
(1940), must be considered not in keeping with 
the rationale expressed in the present case and 
in other opinions of the Court of Appeals. In re 
University of N.C., 300 N.C. 563, 268 S.E.2d 
472 (1980). 

Cited in Craven County v. Hall, 87 N.C. App. 
256, 360 S.E.2d 479 (1987). 
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OPINIONS OF ATTORNEY GENERAL 


Real estate leased by a town was not 
exempt as property belonging to a municipal- 
ity. See opinion of Attorney General to Huey 


§ 105-278.2. Burial property. 


Marshall, County Attorney, 2000 N.C. AG 
LEXIS 1 (3/28/2000). 


(a) Real property set apart for burial purposes shall be exempted from 
taxation unless it is owned and held for purposes of (i) sale or rental or (11) sale 


of burial rights therein. 


(b) Taxable real property set apart 
designated a special class of property un 


for human burial purposes is hereby 


der authority of Article V, Section 2(2) 


of the North Carolina Constitution, and it shall be assessed for taxation taking 


into consideration the following: 


(1) The effect on its value by division and development into burial plots; 
(2) Whether it is irrevocably dedicated for human burial purposes by plat 
recorded with the Register of Deeds in the county in which the land is 


located; and 


(3) Whether the owner is prohibite 


d or restricted by law or otherwise from 


selling, mortgaging, leasing or encumbering the same. 
(c) For purposes of this section, the term “real property” includes land, 
tombs, vaults, monuments, and mausoleums, and the term “burial” includes 
entombment. (1973, c. 695, s. 4; 1987, c. 724.) 


CASE NOTES 


Property Not Exempted. — Where tax- 
payer corporation owned undeveloped, un- 
mapped land as part of a tract of land set apart 
as a cemetery, which land was irrevocably ded- 
icated for use exclusively as a cemetery under 
the North Carolina Cemetery Act, and where 
the taxpayer was not holding undeveloped land 
for its own burial, because the undeveloped 
land was irrevocably dedicated for use exclu- 


sively as a cemetery, the taxpayer could only 
have been holding it for the purpose of sale to 
others as burial sites, and as such the land did 
not fall under the exemption of this section as 
tax-exempt property. In re Lee Memory Gar- 
dens, Inc., 110 N.C. App. 541, 430 S.E.2d 451 
(1993). 

Cited in In re Springmoor, Inc., 348 N.C. 
App. 1, 498 S.E.2d 177 (1998). 


§ 105-278.3. Real and personal property used for religious 


purposes. 


(a) Buildings, the land they actually occupy, and additional adjacent land 
reasonably necessary for the convenient use of any such building shall be 
exempted from taxation if wholly owned by an agency listed in subsection (c), 


below, and if: 


(1) Wholly and exclusively used by its owner for religious purposes as 
defined in subsection (d)(1), below; or 

(2) Occupied gratuitously by one other than the owner and wholly and 
exclusively used by the occupant for religious, charitable, or nonprofit 


educational, literary, scientifi 
(b) Personal property shall be exemp 


c, or cultural purposes. 
ted from taxation if wholly owned by an 


agency listed in subsection (c), below, and if: 
(1) Wholly and exclusively used by its owner for religious purposes, or 
(2) Gratuitously made available to one other than the owner and wholly 
and exclusively used by the possessor for religious, charitable, or 


nonprofit educational, literary, 


scientific, or cultural purposes. 


(c) The following agencies, when the other requirements of this section are 
met, may obtain exemption for their properties: 
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(1) A congregation, parish, mission, or similar local unit of a church or 
religious body; or 

(2) A conference, association, presbytery, diocese, district, synod, or sim- 
ilar unit comprising local units of a church or religious body. 

(d) Within the meaning of this section: 

(1) A religious purpose is one that pertains to practicing, teaching, and 
setting forth a religion. Although worship is the most common 
religious purpose, the term encompasses other activities that demon- 
strate and further the beliefs and objectives of a given church or 
religious body. Within the meaning of this section, the ownership and 
maintenance of a general or promotional office or headquarters by an 
owner listed in subdivision (2) of subsection (c), above, is a religious 
purpose and the ownership and maintenance of residences for clergy, 
rabbis, priests or nuns assigned to or serving a congregation, parish, 
mission or similar local unit, or a conference, association, presbytery, 
diocese, district, synod, province or similar unit of a church or 
religious body or residences for clergy on furlough or unassigned, is 
also a religious purpose. However, the ownership and maintenance of 
residences for other employees is not a religious purpose for either a 
local unit of a church or a religious body or a conference, association, 
presbytery, diocese, district, synod, or similar unit of a church or 
religious body. Provided, however, that where part of property which 
otherwise qualifies for the exemption provided herein is made avail- 
able as a residence for an individual who provides guardian, janitorial 
and custodial services for such property, or who oversees and super- 
vises qualifying activities upon and in connection with said property, 
the entire property shall be considered as wholly and exclusively used 
for a religious purpose. 

(2) A charitable purpose is one that has humane and philanthropic 
objectives; it is an activity that benefits humanity or a significant 
rather than limited segment of the community without expectation of 
pecuniary profit or reward. The humane treatment of animals is also 
a charitable purpose. 

(3) An educational purpose is one that has as its objective the education or 
instruction of human beings; it comprehends the transmission of 
information and the training or development of the knowledge or 
skills of individual persons. 

(4) A literary purpose is one that pertains to letters or literature, 
especially writing, publishing, and the study of literature. It includes 
the literature of the stage and screen as well as the performance or 
exhibition of works based on literature. 

(5) A cultural purpose is one that is conducive to the enlightenment and 
refinement of taste acquired through intellectual and aesthetic train- 
ing, education, and discipline. 

(6) A scientific purpose is one that yields knowledge systematically 
through research, experimentation or other work done in one or more 
of the natural sciences. 

(e) Notwithstanding the exclusive-use requirement of subsection (a), above, 
if part of a property that otherwise meets that subsection’s requirements is 
used for a purpose that would require exemption if the entire property were so 
used, the valuation of the part so used shall be exempted from taxation. 

(f) The fact that a building or facility is incidentally available to and 
patronized by the general public, so long as there is no material amount of 
business or patronage with the general public, shall not defeat the exemption 
granted by this section. 

(g) Notwithstanding the exclusive-use requirement of subsection (a), above, 
any parking lot wholly owned by an agency listed in subsection (c), above, may 
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be used for parking without removing the tax exemption granted in this 
section; provided, the total charge for said uses shall not exceed that portion of 
the actual maintenance expenditures for the parking lot reasonably estimated 


to have been made on account of said uses. This subsection 


shall apply 


beginning with the taxable year that commences on January 1, 1978. (1978, c. 


695, s. 4; c. 1421; 1975, c. 848; 1977, c. 


Effect of Amendments. — Session Laws 
2005-435, s. 59.(a), effective January 132006, 
rewrote subdivision (d)(4). 

Legal Periodicals. — For symposium on 
historic preservation which includes a discus- 


CASE 


Property Must Be Presently Used for 
Exempt Purposes. — The rule in North Caro- 
lina is that unless property is presently used for 
tax exempt purposes, it is not tax exempt; 
because no public purpose is served by permit- 
ting land to lie unused and untaxed, present 
use, not intended use, controls. In re Worley, 93 
N.C. App. 191, 377 S.E.2d 270 (1939): 

It was undisputed that the church youth 
groups used the property in question for recre- 
ational church-related activities; therefore, the 
use was present and for religious purposes. In 
re Worley, 93 N.C. App. 191, 377 S.E.2d 270 
(1989). 

Property Held for Present and Future 
Use Still Exempt. — Property which was 
being used for religious purposes was not re- 
moved from the operation of this section simply 
because it was also being held for future use. In 
re Worley, 93 N.C. App. 191, 377 Sohe2d) 270 
(1989). 

Natural areas reserved and used as a 
spiritual retreat should be exempt from ad 
valorem taxation on “religious purposes” 
grounds. In re Worley, 93 NiGwAnpat) hero dd 
Cr 20.2 1001989), 

Property Used as a Buffer Zone. — Use of 
church-owned property as a buffer zone to 
screen the church from industrial exposure was 
an exempt use under this section. In re Worley, 


867; 2005-435, s. 59(a).) 


sion of relevant North Carolina law, see 12 
Wake Forest L. Rev. 9 (1976). 

For article on mail-order ministries under 
the section 170 charitable contribution deduc- 
tion, see 11 Campbell L. Rev. 1 (1988). 


NOTES 


93 N.C. App. 191, 377 S.E.2d 270 (1989). 

Use of adjacent undeveloped land as a buffer 
zone was reasonably necessary for the conve- 
nient use of [church] buildings and the use of 
the property as a buffer zone to protect the 
sanctity and serenity of the church from en- 
croaching industrial development was a per- 
missible religious purpose and present use en- 
titling the property to exemption. In re Worley, 
93 N.C. App. 191, 377 S.E.2d 270 (1989). 

Church Camp. — Where there was sub- 
stantial evidence that the primary purpose of 
camp was to serve the religious and spiritual 
needs of the members of church, the fact that 
others were permitted to use the camp and that 
some were charged a fee was not determina- 
tive. In re Mount Shepherd Methodist Camp, 
120 N.C. App. 388, 462 S.E.2d 229 (1995). 

Natural Areas of Church Camp. — Prop- 
erty Tax Commission did not err as a matter of 
law in concluding that the natural areas of 
Church Camp, where no improvements were 
located, were properly within the scope of this 
section. In re Mount Shepherd Methodist 
Camp, 120 N.C. App. 388, 462 S.E.2d 229 
(1995). 

Cited in In re Springmoor, Inc., 348 N.C. 
App. 1, 498 5-He2d 177 (1998); In re Master’s 
Mission, 152 N.C. App. 640, 568 S.B.2d 208, 
2002 N.C. App. LEXIS 964 (2002). 


§ 105-278.4. (Effective for taxable years prior to July 1, 


2004) Real 


and personal property used for 


educational purposes. 


(a) Buildings, the land they actually occupy, and additional land reasonably 
necessary for the convenient use of any such building shali be exempted from 


taxation if: 
(1) Owned by an educational ins 


school, seminary, academy, 1n 


and similar institution); 
(2) The owner is not organized 


titution (including a university, college, 
dustrial school, public library, museum, 


or operated for profit and no officer, 


shareholder, member, or employee of the owner or any other person is 
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entitled to receive pecuniary profit from the owner’s operations except 
reasonable compensation for services; 

(3) Of a kind commonly employed in the performance of those activities 
naturally and properly incident to the operation of an educational 
institution such as the owner; and 

(4) Wholly and exclusively used for educational purposes by the owner or 
occupied gratuitously by another nonprofit educational institution (as 
defined herein) and wholly and exclusively used by the occupant for 
nonprofit educational purposes. 

(b) Land (exclusive of improvements); and improvements other than build- 
ings, the land actually occupied by such improvements, and additional land 
reasonably necessary for the convenient use of any such improvement shall be 
exempted from taxation if: 

(1) Owned by an educational institution that owns real property entitled 
to exemption under the provisions of subsection (a), above; 

(2) Of a kind commonly employed in the performance of those activities 
naturally and properly incident to the operation of an educational 
institution such as the owner; and 

(3) Wholly and exclusively used for educational purposes by the owner or 
occupied gratuitously by another nonprofit educational institution (as 
defined herein) and wholly and exclusively used by the occupant for 
nonprofit educational purposes. 

(c) Notwithstanding the exclusive-use requirements of subsections (a) and 
(b), above, if part of a property that otherwise meets the requirements of one 
of those subsections is used for a purpose that would require exemption if the 
entire property were so used, the valuation of the part so used shall be 
exempted from taxation. 

(d) The fact that a building or facility is incidentally available to and 
patronized by the general public, so long as there is no material amount of 
business or patronage with the general public, shall not defeat the exemption 
granted by this section. 

(e) Personal property owned by a church, a religious body, or an educational 
institution (including a university, college, school, seminary, academy, indus- 
trial school, public library, museum, and similar institution) shall be exempted 
from taxation if: 

(1) The owner is not organized or operated for profit, and no officer, 
shareholder, member, or employee of the owner, or any other person is 
entitled to receive pecuniary profit from the owner’s operations except 
reasonable compensation for services; and 

(2) Used wholly and exclusively for educational purposes by the owner or 
held gratuitously by a church, religious body, or nonprofit educational 
institution (as defined herein) other than the owner, and wholly and 
exclusively used for nonprofit educational purposes by the possessor. 

(f) An educational purpose within the meaning of this section is one that has 
as its objective the education or instruction of human beings; it comprehends 
the transmission of information and the training or development of the 
knowledge or skills of individual persons. The operation of a golf course, a 
tennis court, a sports arena, a similar Sport property, or a similar recreational 
sport property for the use of students or faculty is also an educational purpose, 
regardless of the extent to which the property is also available to and 
Poo ouized by the general public. (1973, ¢. 695, s. 4; 1991 (Reg. Sess., 1992), c. 

ase LS) 


Section Set Out Twice. — The section effect for taxable years beginning on or after 
above is effective for taxable years beginning July 1, 2004, see the following version, also 
prior to July 1, 2004. For this section as in numbered G.S. 105-278.4. 
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§ 105-278.4. (Effective for taxes imposed for taxable years 
beginning on or after July 1, 2004) Real and 
personal property used for educational pur- 
poses. 


(a) Buildings. — Buildings, the land they actually occupy, and additional 
land reasonably necessary for the convenient use of any such building shall be 
exempted from taxation if all of the following requirements are met: 

(1) Owned by either of the following: 
qa. An educational institution; or 
b. Anonprofit entity for the sole benefit of a constituent or affiliated 

institution of The University of North Carolina, an institution as 
defined in G.S. 116-22, a North Carolina community college, or a 
combination of these; | 

(2) The owner is not organized or operated for profit and no officer, 
shareholder, member, or employee of the owner or any other person is 
entitled to receive pecuniary profit from the owner’s operations except 
reasonable compensation for services; 

(3) Of a kind commonly employed in the performance of those activities 
naturally and properly incident to the operation of an educational 
institution such as the owner; and 

(4) Wholly and exclusively used for educational purposes by the owner or 
occupied gratuitously by another nonprofit educational institution 
and wholly and exclusively used by the occupant for nonprofit educa- 
tional purposes. 

(b) Land. — Land (exclusive of improvements); and improvements other 
than buildings, the land actually occupied by such improvements, and addi- 
tional land reasonably necessary for the convenient use of any such improve- 
ment shall be exempted from taxation if: 

(1) Owned by an educational institution that owns real property entitled 
to exemption under the provisions of subsection (a), above; 

(2) Of a kind commonly employed in the performance of those activities 
naturally and properly incident to the operation of an educational 
institution such as the owner; and 

(3) Wholly and exclusively used for educational purposes by the owner or 
occupied gratuitously by another nonprofit educational institution (as 
defined herein) and wholly and exclusively used by the occupant for 
nonprofit educational purposes. 

(c) Partial Exemption. — Notwithstanding the exclusive-use requirements 
of subsections (a) and (b), above, if part of a property that otherwise meets the 
requirements of one of those subsections is used for a purpose that would 
require exemption if the entire property were so used, the valuation of the part 
so used shall be exempted from taxation. 

(d) Public Use. — The fact that a building or facility is incidentally available 
to and patronized by the general public, so long as there is no material amount 
of business or patronage with the general public, does not defeat the exemption 
granted by this section. 

(e) Personal Property. — Personal property owned by a church, a religious 
body, or an educational institution shall be exempted from taxation if 

(1) The owner is not organized or operated for profit, and no officer, 
shareholder, member, or employee of the owner, or any other person 1s 
entitled to receive pecuniary profit from the owner’s operations except 
reasonable compensation for services; and 

(2) Used wholly and exclusively for educational purposes by the owner or 
held gratuitously by a church, religious body, or nonprofit educational 
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institution other than the owner, and wholly and exclusively used for 
nonprofit educational purposes by the possessor. 


(f) Definitions. — The following definitions apply in this section: 


Educational institution. — The term includes a university, a college, a 
school, a seminary, an academy, an industrial school, a public library, 
a museum, and similar institutions. 


(2) Educational purpose. — A purpose that has as its objective the 


education or instruction of human beings; it comprehends the trans- 
mission of information and the training or development of the 
knowledge or skills of individual persons. The operation of a student 
housing facility, a student dining facility, a golf course, a tennis court, 
a sports arena, a similar sport property, or a similar recreational sport 
property for the use of students or faculty is also an educational 
purpose, regardless of the extent to which the property is also 


available to and patronized by the general public. (1973, c. 695, s. 4; 
199 (Reg: Sess., 1992), 926, sei; 2004-173, 3) 11) 


Section Set Out Twice. — The section 
above is effective for taxes imposed for taxable 
years beginning on or after July 1, 2004. For 
this section as in effect for taxable years begin- 
ning prior to July 1, 2004, see the preceding 
version, also numbered G.S. 105.282.4. 

Effect of Amendments. — Session Laws 
2004-173, s. 1, effective for taxes imposed for 
taxable years beginning on or after July 1, 
2004, added subheadings to subsections (a) 
through (f); in subsection (a), added “all of the 
following requirements are met:” following 
“from taxation if,” rewrote subdivision (a)(1), 
inserted subdivisions (a)(1)a and (a)(1)b, de- 
leted “(as defined herein)” following “educa- 
tional institution” in subdivision (a)(4); substi- 


tuted “does” for “shall” following “public,” in 
subsection (d); rewrote subsection (e); deleted 
“(as defined herein)” following “educational in- 
stitution” in subdivision (e)(2); added “The fol- 
lowing definitions apply in this section:” at the 
beginning of subsection (f); inserted subdivision 
((1); redesignated former subsection (f) as 
subdivision (f)(2); in subdivision (f)(2), substi- 
tuted “A purpose” for “An educational purpose 
within the meaning of this section is one,” and 
inserted “a student housing facility, a student 
dining facility,” following “The operation of.” 

Legal Periodicals. — For Symposium on 
historic preservation which includes a discus- 
sion of relevant North Carolina law, see 12 
Wake Forest L. Rev. 9 (1976). 


CASE NOTES 


Constitutionality. — The court upheld this 
section in spite of a challenge on the constitu- 
tional grounds that it applied unequally to 
various property tracts and violated the rule of 
uniformity; the four requirements of the section 
were reasonably objective and did not result in 
any hostile or systematic discrimination and, 
further, the exemption requirements were suf. 
ficiently enumerated. In re Southeastern Bap- 
tist Theological Seminary, Inc., 135 N.C. App. 
247, 520 S.E.2d 302 (1999). 

The Atlantic Coast Conference was not a 
separate entity from its constituent schools and 
since each member was an educational institu- 
tion, exempt from taxation, then the ownership 
requirement of this section was met. In re Atl. 
Coast Conference, 112 N.C. Apps l.464 5.Fn2d 
865 (1993), aff’d, 336 N.C. 69, 441 S.E.2d 550 
(1994); 

Exemption of Portion of Property. — 
Where Wake Forest University granted a cor- 
poration an easement to use a football stadium 
parking lot for employee and visitor parking 
and general access to the corporation’s head- 


quarters building, the Property Tax Commis- 
sion properly determined that a portion of the 
parking lot not regularly used by the corpora- 
tion is wholly and exclusively used by Wake 
Forest University for educational purposes and 
is exempt from ad valorem taxation under 
subsection (c) of this section. In re Wake Forest 
Univ., 51 N.C. App. 516, 277 S.E.2d 91, cert. 
denied, 303 N.C. 544, 281 S.E.2d 391 (1981). 

Exemption Upheld. — A seminary met its 
burden of proving that three parcels of its 
property were entitled to an exemption under 
this section, although the land in question was 
undeveloped, the future planned use might not 
be exempt, and the seminary had sold some 
timber from the land to maintain a healthy 
forested state, to remove trees damaged by a 
hurricane, and to pay for other repairs caused 
by that hurricane. In re Southeastern Baptist 
Theological Seminary, Inc., 135 N.C. App. 247, 
520 S.E.2d 302 (1999). 

North Carolina Tax Commission’s decision 
that spiritual center where meditation was 
taught and practiced was not entitled to a tax 
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exemption on property it owned, pursuant to 
G.S. 105-278.4, was not supported by substan- 
tial evidence in view of the entire record. In re 
Maharishi Spiritual Ctr. of Am., 152 N.C. App. 
269, 569 S.E.2d 3, 2002 N.C. App. LEXIS 918 
(2002), cert. denied, 356 N.C. 436, 572 S.E.2d 
785 (2002). 

Exemption Denied. — Day care center was 
denied a tax exemption because, while some of 
its activities educated the children enrolled 
there, substantial evidence supported the tax 
commission’s decision that its property was not 
wholly and exclusively used for educational 
purposes, as required by G.S. 105-278.4(a)(4). 
In re Chapel Hill Day Care Ctr., Inc., 144 N.C. 
App. 649, 551 S.E.2d 172, 2001 N.C. App. 
LEXIS 565 (2001), appeal dismissed, 355 N.C. 
492, 563 S.E.2d 564 (2002). 

Taxpayer that sent missionaries to different 
parts of the world did not prove entitlement to 
additional tax exemption where buildings were 
used to house owner, for guest lodging, and for 
storage, as the buildings were not used wholly 
and exclusively for educational purposes; the 


ART. 12. PROPERTY SUBJECT TO TAXATION 


§105-278.5 


taxpayer bore the burden of proving that its 
property was entitled to an exemption under 
the law, which it failed to do. In re Master’s 
Mission, 152 N.C. App. 640, 568 S.E.2d 208, 
2002 N.C. App. LEXIS 964 (2002). 

North Carolina Property Tax Commission’s 
decision to deny a taxpayer, a non-accredited 
university, a tax exemption for a property that 
was renovated and operated as a restaurant by 
the taxpayer and its students was affirmed as 
substantial evidence showed that the property 
was not used wholly and exclusively for an 
educational purpose by the taxpayer. In re 
Univ. for the Study of Human Goodness & 
Creative Group Work, 159 N.C. App. 85, 582 
S_.E.2d 645, 2003 N.C. App. LEXIS 1423 (2003). 

Applied in In re North Carolina Forestry 
Found., Inc., 35 N.C. App. 414, 242 S.E.2d 492 
(1978); In re North Carolina Forestry Found., 
Inc., 296 N.C. 330, 250 S.E.2d 236 (1979). 

Cited in In re North Carolina Forestry 
Found., Inc., 35 N.C. App. 430, 242 S Hezdso02 
(1978); In re Springmoor, Inc., 348 N.C. App. 1, 
A498 S.E.2d 177 (1998). 


§ 105-278.5. Real and personal property of religious edu- 
cational assemblies used for religious and ed- 
ucational purposes. 


(a) Buildings, the land they actually occupy, and additional adjacent land 


reasonably necessary for the convenient use of any such building or for the 
religious educational programs of the owner, shall be exempted from taxation 


Le 


(1) Owned by a religious educational assembly, retreat, or similar orga- 


nization; 


(2) No officer, shareholder, member, or employee of the owner, or any other 
person is entitled to receive pecuniary profit from the owner’s opera- 
tions except reasonable compensation for services; and 


(3) Of a kind commonly employed in those activities 


naturally and 


properly incident to the operation of a religious educational assembly 


such as the owner; and 


(4) Wholly and exclusively used for 


a. Religious worship or 


b. Purposes of instruction in religious education. 
(b) Notwithstanding the exclusive-use requirement of subsection (a), above, 


if part of a property that otherwise mee 
for a purpose that would require exemp 


ts the subsection’s requirements is used 
tion if the entire property were so used, 


the valuation of the part so used shall be exempted from taxation. 
(c) The fact that a building or facility is incidentally available to and 


patronized by the general public, so long as there is no material amount of 
business or patronage with the general public, shall not defeat the exemption 


granted by this section. 


(d) Personal property owned by a religious educational assembly, retreat, or 
similar organization shall be exempted from taxation if it 1s exclusively 
maintained and used in connection with real property granted exemption 
under the provisions of subsection (a) or (b), above. (1978, c. 695, s. 4.) 


Legal Periodicals. — For article on mail- 
order ministries under the section 170 charita 


ble contribution deduction, see 11 Campbell L. 
Rev. 1 (1988). 
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Cited in In re Springmoor, Inc., 348 N.C. 
App. 1, 498 S.E.2d 177 (1998). 


§ 105-278.6. Real and personal property used for charita- 
ble purposes. 


(a) Real and personal property owned by: 
(1) A Young Men’s Christian Association or similar organization; 
(2) A home for the aged, sick, or infirm; 
(3) An orphanage or similar home; 
(4) A Society for the Prevention of Cruelty to Animals; 
(5) A reformatory or correctional institution; 
(6) A monastery, convent, or nunnery; 
(7) A nonprofit, life-saving, first aid, or rescue squad organization; 
(8) Anonprofit organization providing housing for individuals or families 
with low or moderate incomes 
shall be exempted from taxation if: (i) As to real property, it is actually and 
exclusively occupied and used, and as to personal property, it is entirely and 
completely used, by the owner for charitable purposes; and (ii) the owner is not 
organized or operated for profit. 

(b) A charitable purpose within the meaning of this section is one that has 
humane and philanthropic objectives; it is an activity that benefits humanity 
or a significant rather than limited segment of the community without 
expectation of pecuniary profit or reward. The humane treatment of animals is 
also a charitable purpose. 

(c) The fact that a building or facility is incidentally available to and 
patronized by the general public, so long as there is no material amount of 
business or patronage with the general public, shall not defeat the exemption 
granted by this section. 

(d) Notwithstanding the exclusive-use requirements of this section, if part 
of a property that otherwise meets the section’s requirements is used for a 
purpose that would require exemption under subsection (a), above, if the entire 
property were so used, the valuation of the part so used shall be exempted from 
taxation. 

(e) Real property held by an organization described in subdivision (a)(8) is 
held for a charitable purpose under this section if it is held for no more than 
five years as a future site for housing for individuals or families with low or 
moderate incomes. The taxes that would otherwise be due on real property 
exempt under this subsection shall be a lien on the property as provided in G.S. 
105-355(a). The taxes shall be carried forward in the records of the taxing unit 
as deferred taxes and shall be payable five years after the tax year the 
exemption is first claimed unless the organization has constructed low- or 
moderate-income housing on the site. If this condition has not been met, the 
deferred taxes for the preceding five fiscal years shall be payable immediately, 
together with interest as provided in G.S. 105-360 for unpaid taxes that 
accrues on the deferred taxes as if they had been payable on the dates they 
would have originally become due. All liens arising under this subsection are 
extinguished upon one of the following: 

(1) Payment of all deferred taxes under this subsection. 

(2) Construction by the organization of low- or moderate-income housing 
on the site within five years after the tax year the exemption is first 
claimed. (1973, c. 695, s. 4; 1975, c. 808; 1993, c. 230, s. 1.) 
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Legal Periodicals. — For a symposium on 
historic preservation which includes a discus- 
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sion of relevant North Carolina law, see 12 
Wake Forest L. Rev. 9 (1976). 


CASE NOTES 


“Nonprofit” is limited to “life-saving, first 
aid, or rescue squad organizations.” In re North 
Carolina Forestry Found., Inc., 296 N.C. 330, 
950-S.b.2d-236 (1979). 

Applied in In re North Carolina Forestry 
Found., Inc., 35 N.C. App. 414, 242 Selle el dey 
(1978); In re Barham, 70 N.C. App. 236, 319 
S.E.2d 657 (1984). 

Cited in In re North Carolina Forestry 


Found., Inc., 35 N.C. App. 430, 242 8.E.2d 502 
(1978); In re Chapel Hill Residential Retire- 
ment Center, Inc., 60 N.C. App. 294, 299 S.E.2d 
782 (1983); In re Barbour, 112 N.C. App. 368, 
436 S.E.2d 169 (1993); In re Springmoor, Inc., 
348 N.C. App. 1, 498 S.E.2d 177 (1998); In re 
Master’s Mission, 152 N.C. App. 640, 568 
S.E.2d 208, 2002 N.C. App. LEXIS 964 (2002). 


§ 105-278.6A. Qualified retirement facility. 


(a) Classification. — Buildings, the land they actually occupy, additional 
adjacent land reasonably necessary for the convenient use of the buildings, and 
personal property owned by a qualified retirement facility and used in the 
operation of that facility are designated a special class of property under 
Section 2(2) of Article V of the North Carolina Constitution and are excluded 
from taxation to the extent provided in this section. 

(b) Definitions. — The following definitions apply in section: 

(1) Charity care. — The unreimbursed costs to the facility of providing 
health care, housing, or other services to a resident who is uninsured, 
underinsured, or otherwise unable to pay for all or part of the services 


rendered. 
(2) Community benefits. 
providing the following: 


__ The unreimbursed costs to the facility of 


a. Services, including health, recreation, community research, and 


education activities provi 


the elderly. 
b. Charitable donations. 


c. Donated volunteer services. 


ded to the community at large, including 


d. Donations and voluntary payments to government agencies. 


(3) Financial reporting period. — 
prior to the date the retiremen 


this section. 


The calendar year or tax year ending 
t facility applies for an exclusion under 


(4) Resident revenue. — Annual revenue paid by a resident for goods and 
services and one year’s share of the initial resident fee amortized in 
accordance with generally accepted accounting principles. 

(5) Retirement facility. — A community that meets all of the following 


conditions: 


a. It is licensed under Article 64 of Chapter 58 of the General 


Statutes. 


b. It is designed for elderly residents. 
c. It includes independent living units for elderly residents. 
d. It includes a skilled nursing facility or an adult care facility. 
(6) Unreimbursed costs. — The costs a facility incurs for providing charity 


care or community benefits aft 
ment received from any source 


er subtracting payment or reimburse- 
for the care or benefits. Unreimbursed 


costs include costs paid from funds generated by a program described 
in subdivision (c)(5) of this section. 


(c) Total Exclusion. 


A retirement facility qualifies for total exclusion 


under this section if it meets all of the following conditions: 
(1) It is exempt from tax under Article 4 of this Chapter and private 
shareholders do not benefit from its operations. 
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(2) All of its revenues, less operating and capital expenses, are applied to 
providing uncompensated goods and services to the elderly and to the 
local community, or are applied to an endowment or a reserve for these 
purposes. 

(3) Its charter provides that in the event of dissolution, its assets will 
revert or be conveyed to an entity that is organized exclusively for 
charitable, educational, scientific, or religious purposes, and is an 
exempt organization under section 501(c)(3) of the Code. 

(4) Repealed by Session Laws 2001-17, s. 1, effective July 1, 2001. 

(5) It has an active program to generate funds through one or more 
sources, such as gifts, grants, trusts, bequests, endowment, or an 
annual giving program, to assist the retirement facility in serving 
persons who might not be able to reside there without financial 
assistance or subsidy. 

(6) It meets at least one of the following conditions: 

a. The facility serves all residents without regard to the residents’ 
ability to pay. 

b. At least five percent (5%) of the facility’s resident revenue for the 
financial reporting period is provided in charity care to its 
residents, in community benefits, or in both. 

(d) Partial Exclusion. — A retirement facility qualifies for a partial exclu- 
sion under this subsection if it meets conditions under subdivisions (c) (1) 
through (c)(5) of this section and at least one percent (1%) of the facility’s 
resident revenue for the financial reporting period is provided in charity care 
to its residents, in community benefits, or in both. The percentage of the 
retirement facility’s assessed value that is excluded from taxation is the 
applicable percentage provided in the following table, based on the minimum 
percentage of the facility’s resident revenue that it provides in charity care to 
its residents, in community benefits, or in both: 


Minimum Percentage of 


Partial Exclusion Resident Revenue 
80% 4% 
60% 3% 
40% 2% 
20% 1% 
(e) Application for Exclusion. — The application requirements of GS. 


105-282.1 apply to this section. (1939, c. 310, s. 303; 1961, c. 1169 ,sa#S: 96 
cHILSay 197, CrevG is! lie 121 ish8a1973hces 290, 451. cad 7 Gis: 128;.¢,484: 
c. 695, s. 1; c. 790, s. 1; cc. 904, 962, 1028, 1034, 1077; c. 1262, s. 2330c) 1264 ee 
Oo Pec2 566" (aaver G4menOlOWinCal ilece4c. (8258) 27 Cl001E soe tle: 
1977, 2nd Sess., ¢. 1200, s, 4; 1979, c. 200, s. 1; 1979, 2nd Sess., c. 1092; 1981, 
c. 86, s. 1; 1981 (Reg. Sess., 1982), c. 1244, ss. 1, 2; 1983, c. 643, ss. 1, 2; c. 693; 
1983 (Reg. Sess., 1984), c. 1060; 1985, c. 510, s. 1; c. 656, s. 37; 1985 (Reg. Sess., 
L986) 30, 9825S. 1851087 eens 56 sca ole. © iG GATISPONGMTAASAO: CaS banner 
9, 6, 22; c. 850, s. 17; 1987 (Reg. Sess., 1988), c. 1041, s. De LOSolowl 4s tae 
C108 K8G6ca70b ser (23sec. 12%, eee 2800091 00 1ad VUiet 1s 109 thes 
Sess., 1992), c. 975, s. 2; 1993, c. 459, s. 2; 1993 (Reg. Sess., 1994), c. 745, s. 39; 
1995, c. 41, s. 2; c. 509, s. 51; 1995 (Reg. Sess., 1996), c. 646, s. 12; 1997-23, ss. 
1, 3, 9; 1997-443, s. 11A.119(a); 1997-456, s. 27; 1998-55, ss. 10, 18; 1998-212, 
S.°29A/18(a)61999- 19 1;'s013°2000-20s) 252001417, 671) 


Editor’s Note. — Session Laws 1998-212,s. amended by Session Laws 2000-20, s. 2, and by 
29A.18(a) recodified former section 105-275(32) Session Laws 2001-17, s. 2, provides in part 
as this section. that s. 29A.18(a) of the act, which recodified 

Session Laws 1998-212, s. 29A.18(e), as subdivision (32) of G.S. 105-275 as G.S. 105- 
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278.6A, is effective for taxes imposed for tax- 
able years begining on or after July 1, 1998. 
Session Laws 2001-17, s. 2, deleted the former 
provision that G.S. 105-278.6A would be re- 
pealed effective for taxes imposed for taxable 
years beginning on or after July 1, 2001. 

Session Laws 1998-212, s. 29A.18(e) provides 
in part that G.S. 105-282.1(a) notwithstanding, 
an application for the benefit provided in s. 
29A.18(a) of this section for the 1998-99 tax 
year is timely if it is filed on or before November 
15, 1998. 

Session Laws 1998-212, s. 30.2 provides “Ex- 
cept for statutory changes or other provisions 
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that clearly indicate an intention to have effects 
beyond the 1998-99 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
1998-99 fiscal year.” 

Session Laws 1998-212, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
Appropriations and Capital Improvement Ap- 
propriations Act of 1998’.” 

Session Laws 1998-212, s. 29A.3 contains a 
savings clause. 

Session Laws 1998-212, s. 30.5 contains a 
severability clause. 


CASE NOTES 


Former subdivision (32)(v) Held Uncon- 
stitutional. — Subdivision (32)(v) (now 105- 
278.6A) of this section is unconstitutional, as 
violative of the prohibition against the estab- 
lishment of religion as found in N.C. Const., 
Art. I, § 13 because it (now 105-278.6A) distin- 
guishes between homes that are religiously 
affiliated and those that perform essentially the 
same functions but lack any religious affilia- 
tion. In re Springmoor, Inc., 125 N.C. App. 184, 
A79 S.E.2d 795 (1997), aff'd, 348 N.C. 1, 498 
S.E.2d 177 (1998). 

Because former subdivision (32) (now 105- 
278.6A) excludes only those homes for the eld- 
erly that are owned and operated by religious 
or Masonic entities, it has the principal or 
primary effect of advancing religion in violation 
of the Lemon (Lemon v. Kurtzman, 403 U.S. 
602, 91 S.Ct. 2105, 29 L. Ed. 2d 745 (GIVAD Wake 
re Springmoor, Inc., 348 N.C. App. VV, 493 
S:Eezd 177 (1998). 

Former subdivision (32)(v) (now 105-278.6A) 
violates the constitutional prohibition against 
the establishment of religion as found in both 
the federal and state constitutions. In re 
Springmoor, Inc., 348 N.C. App. 1, 498 S.E.2d 
LhG993): 

Severability of Subpart. — Former sub- 
part (v) of subdivision (32) (now 105-278.6A), 
may not be severed from the subdivision; thus, 
the whole subsection must be held unconstitu- 
tional. In re Springmoor, Inc., 348 NEC. Appa: 
AQSIS Hi2d*177 (1998). 

County Precluded from Challenging 
Constitutionality of Subdivision (32) (now 
105-278.6A). — County, which argued that 
subdivision (32) (now 105-278.6A) was uncon- 
stitutional on its face because it violated the 
establishment clause of U.S. Const., Amend. I, 
did not have standing to raise such constitu- 
tional issue, as county was not a member of the 
class subject to the alleged discrimination, and 
there were other taxpayers within the State 
who were members of the affected class subject 
to the alleged discrimination who still could 


question the statute’s validity. In re Moravian 
Home, Inc., 95 N.C. App. 324, 382 S Be2ds 772, 
appeal dismissed and cert. denied, 325 N.C. 
707, 388 S.E.2d 457 (1989), cert. denied, 498 
SO All yeaa 4 cell lei 2d 174 
Igor), 

Exclusion of Home from Taxation Under 
Subdivision (32) (now 105-278.6A). — Prop- 
erty tax commission’s ruling that home’s prop- 
erty should have been excluded from ad valo- 
rem taxation was correct; sufficient evidence 
was presented to establish that home had an 
active program to generate funds to assist those 
who could not pay the fees charged by the home 
where the home’s chairman of the board testi- 
fied that the home had established an endow- 
ment fund to assist the indigent and where he 
farther claimed that the home actively solicited 
contributions for the fund. In re Moravian 
Home, Inc., 95 N.C. App. 324, 382 S.H.2d 772, 
appeal dismissed and cert. denied, 325 N.C. 
707, 388 S.E.2d 457 (1989), cert. denied, 498 
Eeoeiodye ities Cte 704, 112 1 tede 2d 774 
GIGOA): 

Constitutionality of Subdivision (32) 
(now 105-278.6A). — Subdivision (32) (now 
105-278.6A) of this section does not discrimi- 
nate against individual property owners who 
own their property for residential purposes in 
violation of the rule of uniformity in taxation 
established under N.C. Const., Art. V, § 2.Inre 
Barbour, 112 N.C. App. 368, 436 S.E.2d 169 
(1993). 

The distinction between “homes for the aged, 
sick, or infirm” and individual residential prop- 
erty owners under subdivision (32) (now 105- 
278.6A) of this section is not unconstitutional 
under the equal protection clause of N.C. 
Const., Art. I, § 19. In re Barbour, 1 NC, 
App. 368, 436 S.E.2d 169 (1993). 

Subdivision (32) (now 105-278.6A) Has 
Legitimate Purpose. — Promoting the safety 
and welfare of the aged and infirm is a legiti- 
mate, secular legislative purpose. In re 
Springmoor, Inc., 348 N.C. App. 1, 498 S.E.2d 
IT RL99S): 
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Standing to Challenge Constitutionality. 
— Non-profit corporation which ran a retire- 
ment community for the aged, sick and infirm, 
and which sought a personal property tax ex- 
emption on certain items owned by it and used 
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challenge the constitutionality of subdivision 
(32) (now 105-278.6A) of this section. In re 
Springmoor, Inc., 125 N.C. App. 184, 479 S.E.2d 
795 (1997), aff'd, 348 N.C. 1, 498 S.E:2d 177 
(1998). 


in the operation of the home, had standing to 


§ 105-278.7. Real and personal property used for educa- 
tional, scientific, literary, or charitable pur- 
poses. 


(a) Buildings, the land they actually occupy, and additional adjacent land 
necessary for the convenient use of any such building shall be exempted from 
taxation if wholly owned by an agency listed in subsection (c), below, and if: 

(1) Wholly and exclusively used by its owner for nonprofit educational, 
scientific, literary, or charitable purposes as defined in subsection (f), 
below; or 

(2) Occupied gratuitously by an agency listed in subsection (c), below, 
other than the owner, and wholly and exclusively used by the 
occupant for nonprofit educational, scientific, literary, charitable, or 
cultural purposes. 

(b) Personal property shall be exempted from taxation if wholly owned by an 
agency listed in subsection (c), below, and if: 

(1) Wholly and exclusively used by its owner for nonprofit educational, 
scientific, literary, or charitable purposes; or 

(2) Gratuitously made available to an agency listed in subsection (c), 
below, other than the owner, and wholly and exclusively used by the 
possessor for nonprofit educational, scientific, literary, or charitable 
purposes. 

(c) The following agencies, when the other requirements of this section are 
met, may obtain property tax exemption under this section: 

(1) A charitable association or institution, 

(2) An historical association or institution, 

(3) A veterans’ organization or association, 

(4) Ascientific association or institution, 

(5) A literary association or institution, 

(6) A benevolent association or institution, or 

(7) A nonprofit community or neighborhood organization. 

(d) Notwithstanding the exclusive-use requirements of subsection (a), 
above, if part of a property that otherwise meets the subsection’s requirements 
is used for a purpose that would require exemption if the entire property were 
so used, the valuation of the part so used shall be exempted from taxation. 

(e) The fact that a building or facility is incidentally available to and 
patronized by the general public, so long as there is no material amount of 
business or patronage with the general public, shall not defeat the exemption 
granted by this section. 

(f) Within the meaning of this section: 

(1) An educational purpose is one that has as its objective the education or 
instruction of human beings; it comprehends the transmission of 
information and the training or development of the knowledge or 
skills of individual persons. 

(2) A scientific purpose is one that yields knowledge systematically 
through research, experimentation, or other work done in one or more 
of the natural sciences. 

(3) A literary purpose is one that pertains to letters or literature, 
especially writing, publishing, and the study of literature. It includes 
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the literature of the stage and screen as well as the performance or 
exhibition of works based on literature. 

(4) A charitable purpose is one that has humane and philanthropic 
objectives; it is an activity that benefits humanity or a significant 
rather than limited segment of the community without expectation of 
pecuniary profit or reward. The humane treatment of animals is also 


a charitable purpose. 


(5) Acultural purpose is one that is conducive to the enlightenment and 
refinement of taste acquired through intellectual and aesthetic train- 
ing, education, and discipline. (1973, c. 695, s. 4; 1995 (Reg. Sess., 
1996), c. 646, s. 15; 2005-435, ss. 59(b), 59(c).) 


Effect of Amendments. — Session Laws 
2005-435, ss. 59.(b) and 59.(c), effective Janu- 
ary 1, 2006, substituted “charitable, or cul- 


tural” for “or charitable” at the end of subdivi- 
sion (a)(2); rewrote subdivision (f)(3) and added 
subdivision (f)(5). 


CASE NOTES 


Concept of charity is not confined to the 
relief of the needy and destitute. Aged 
people require care and attention apart from 
financial assistance, and the supply of this care 
and attention is as much a charitable and 
benevolent purpose as the relief of their finan- 
cial wants. In re Chapel Hill Residential Retire- 
ment Center, Inc., 60 N.C. App. 294, 299 S.H.2d 
782, cert. denied, 308 N.C. 386, 302 S.E.2d 249 
(1983). 

Property Occupied Gratuitously for 
Charitable Purpose. — Where a religious 
association made a loan to respondent nursing 
home, with which the association was affiliated, 
to expand its facilities, the nursing home’s 
payment of an amount equivalent to the inter- 
est on the loan and the depreciation on the 


property did not prevent the nursing home 
from occupying the property gratuitously, and 
the property in question was exempt from ad 
valorem taxation in that it was being used for a 
charitable purpose by a charitable institution 
within the meaning of subdivisions (f)(4), (a)(2) 
and (c)(1) of this section. In re Taxable Status of 
Property, 45 N.C. App. 632, 263 S.E.2d 838 
(1980). 

Applied in In re Mecklenburg County, 69 
N.C. App. 133, 316 S.E.2d 330 (1984). 

Cited in In re Found. Health Sys. Corp., 96 
N.C. App. 571, 386 S.E.2d 588 (1989); In re 
Barbour, 112 N.C. App. 368, 436 S.E.2d 169 
(1993); In re Springmoor, Inc., 348 N.C. App. iby 
498 S.E.2d 177 (1998). 


OPINIONS OF ATTORNEY GENERAL 


Property of a labor union is not exempt 
from ad valorem taxation pursuant to this 
section. See opinion of Attorney General to J. 
Bourke Bilisoly, Wake County Tax Attorney, 50 
REC AG. 2519380). 

Property was not entitled to charitable 
exemption. — Property owned by the Char- 
lotte/Mecklenburg Development Corporation 
was not entitled to a charitable exemption 


pursuant to the statute where the corporation’s 
goal was to demolish the buildings on the 
property, to undertake environmental clean up 
and site development for commercial purposes 
and to then sell parcels of the property to at 
least 10 businesses. See opinion of Attorney 
General to Mr. Hamlin L. Wade, Mecklenburg 
County Tax Attorney, 2002 N.C. AG LEXIS 1 
(2/5/02). 


§ 105-278.8. Real and personal property used for charita- 
ble hospital purposes. 


(a) Real and personal property held for or owned by a hospital organized and 
operated as a nonstock, nonprofit, charitable institution (without profit to 
members or their successors) shall be exempted from taxation if actually and 
exclusively used for charitable hospital purposes. 

(b) Notwithstanding the exclusive-use requirements of subsection (a), 
above, if part of a property that otherwise meets that subsection’s require- 


ments is used for a purpose 


that would require exemption under that 
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subsection if the entire property were so used, the valuation of the part so used 


shall be exempted from taxation. 


(c) Within the meaning of this section, a charitable hospital purpose is a 
hospital purpose that has humane and philanthropic objectives; it is a hospital 
activity that benefits humanity or a significant rather than limited segment of 
the community without expectation of pecuniary profit or reward. However, 
the fact that a qualifying hospital charges patients who are able to pay for 
services rendered does not defeat the exemption granted by this section. (1973, 


C695.16 4:44) 


CASE NOTES 


Test for Exemption. — Pursuant to the 
language of this section, the test to determine 
whether an exemption may be granted is: (1) 
Whether the applicant is a hospital organized 
and operated without profit to members, (2) 
exclusively used for humane and philanthropic 
objectives which benefit a significant segment 
of the community, and (3) without expectation 
of reward or profit. An applicant which meets 
the requirements of this test will not be rejected 
simply because it charges those patients who 
are able to pay for their services. In re Found. 
Health Sys. Corp., 96 N.C. App. 571, 386 S.E.2d 
588 (1989). 

Nonprofit outpatient surgical center 
with operating rooms designed to render 
related services was a “hospital” operated 
without profit to its members within the mean- 
ing of this section. In re Found. Health Sys. 
Corp., 96 N.C. App. 571, 386 S.E.2d 588 (1989). 

And Was Entitled to Tax Exemption. — 
Nonprofit outpatient surgical center which pro- 
vided facilities for the treatment of emergency 
or urgent care patients without regard for their 
ability to pay and charged fees which were 
lower than those of county hospital was wholly 
and exclusively used for a charitable purpose or 
purposes within the meaning of this section, 
and was entitled to a property tax exemption. 
In re Found. Health Sys. Corp., 96 N.C. App. 
571, 386 S.E.2d 588 (1989). 


Hospital Day Care Center. — Hospital’s 
Child care center which was open seven days a 
week, including holidays, from 6:00 a.m. to 
12:00 midnight and aided hospital in the re- 
cruitment and retention of hospital employees 
was actually and exclusively used for a chari- 
table hospital purpose as required by this sec- 
tion and accordingly, hospital was entitled to an 
exemption from ad valorem taxes for its child 
care center. In re Moses H. Cone Mem. Hosp., 
113 N.C. App. 562, 439 S.E.2d 778 (1994), aff’d 
in part, cert. improvidently granted in part, 340 
N.C. 98, 455 S.E.2d 431 (1995). 

There was no direct commercial competition 
between hospital’s child care center and other 
area commercial child care centers where it did 
not compete directly with other commercial 
child care centers for patrons from the general 
public as it was open only to hospital employees 
and the center met a need of its employees that 
was not fulfilled by other commercial child care 
centers by being open seven days a week, and 
on holidays from 6:00 a.m. to 12:00 midnight. 
In re Moses H. Cone Mem. Hosp., 113 N.C. App. 
062, 439 S.E.2d 778 (1994), aff’d in part, cert. 
improvidently granted in part, 340 N.C. 93, 455 
S.E.2d 431 (1995). 

Cited in In re Moses H. Cone Mem. Hosp., 
340 N.C. 93, 455 S.E.2d 431 (1995); In re 
Springmoor, Inc., 348 N.C. App. 1, 498 S.E.2d 
I LIS). 


§ 105-278.9: Repealed by Session Laws 1985 (Regular Session, 1986), c. 


O82) cei 
§ 105-279: 
§ 105-280: 


Cross References. — For present provi- 
sions covering the subject matter of the re- 


Repealed by Session Laws 1981, c. 819, s. 2. 


Repealed by Session Laws 1978, c. 695, s. 4. 


pealed section, see G.S. 105-278.1 through 105- 
278.8. 


§ 105-281: Repealed by Session Laws 1973, c. 695, s. 10. 
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Cross References. — For present provi- 
sions covering the subject matter of the re- 
pealed section, see G.S. 105-278.8. 


§ 105-282: Repealed by Session Laws 1973, c. 695, s. 8. 


§ 105-282.1. Applications for property tax exemption or 
exclusion; annual review of property ex- 
empted or excluded from property tax. 


(a) Application. — Every owner of property claiming exemption or exclusion 
from property taxes under the provisions of this Subchapter has the burden of 
establishing that the property is entitled to it. If the property for which the 
exemption or exclusion is claimed is appraised by the Department of Revenue, 
the application shall be filed with the Department. Otherwise, the application 
shall be filed with the assessor of the county in which the property 1s situated. 
An application must contain a complete and accurate statement of the facts 
that entitle the property to the exemption or exclusion and must indicate the 
municipality, if any, in which the property is located. Each application filed 
with the Department of Revenue or an assessor shall be submitted on a form 
approved by the Department. Application forms shall be made available by the 
assessor and the Department, as appropriate. 

Except as provided below, an owner claiming an exemption or exclusion from 
property taxes must file an application for the exemption or exclusion annually 
during the listing period. 

(1) No application required. — Owners of the following exempt or ex- 
cluded property do not need to file an application for the exemption or 
exclusion to be entitled to receive it: 

a. Property exempt from taxation under COS) AIOSSOT EN ie ere! 
eee 

b. Special classes of property excluded from taxation under G.S. 
105-275(15), (16), (26), (31), (32a), (33), (34), (387), (40), or (42). 

c. Property classified for taxation at a reduced valuation under G.S. 
105-277(g) or G.S. 105-277.9. 

(2) Single application required. — An owner of one or more of the 
following properties eligible to be exempted or excluded from taxation 
must file an application for exemption or exclusion to receive it. Once 
the application has been approved, the owner does not need to file an 
application in subsequent years unless new or additional property is 
acquired or improvements are added or removed, necessitating a 
change in the valuation of the property, or there is a change in the use 
of the property or the qualifications or eligibility of the taxpayer 
necessitating a review of the exemption or exclusion: 

a. Property exempted from taxation under G.S. 105-278.3, 105-278.4, 
105-278.5, 105- 278.6, 105-278.7, or 105-278.8. 

b. Special classes of property excluded from taxation under G.S. 
105-275(3), (7), (8), (12), (17), (18), (19), (20), (QI) N85) K(S6) (38), 
(39), or (41) or under G.S. 1314-21. 

c. Special classes of property classified for taxation at a reduced 
<e ation wderaiciemuhOseay Why sel0a- ret mle el Or Oa- 
277.18, 1052278. 

d. Property owned by a nonprofit homeowners’ association but where 
the value of the property is included in the appraisals of property 
owned by members of the association under GS. 105-277... 
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(al) Late Application. — Upon a showing of good cause by the applicant for 
failure to make a timely application, an application for exemption or exclusion 
filed after the close of the listing period may be approved by the Department of 
Revenue, the board of equalization and review, the board of county commis- 
sioners, or the governing body of a municipality, as appropriate. An untimely 
application for exemption or exclusion approved under this subsection applies 
only to property taxes levied by the county or municipality in the calendar year 
in which the untimely application is filed. 

(b) Approval and Appeal Process. — The Department of Revenue or the 
assessor to whom an application for exemption or exclusion is submitted must 
review the application and either approve or deny the application. Approved 
applications shall be filed and made available to all taxing units in which the 
exempted or excluded property is situated. If the Department denies an 
application for exemption or exclusion, it shall notify the taxpayer, who may 
appeal the denial to the Property Tax Commission. 

If an assessor denies an application for exemption or exclusion, the assessor 
must notify the owner of the decision and the owner may appeal the decision 
to the board of equalization and review or the board of county commissioners, 
as appropriate, and from the county board to the Property Tax Commission. If 
the notice of denial covers property located within a municipality, the assessor 
shall send a copy of the notice and a copy of the application to the governing 
body of the municipality. The municipal governing body shall then advise the 
owner whether it will adopt the decision of the county board or require the 
owner to file a separate appeal with the municipal governing body. In the event 
the owner is required to appeal to the municipal governing body and that body 
renders an adverse decision, the owner may appeal to the Property Tax 
Commission. Nothing in this subsection shall prevent the governing body of a 
municipality from denying an application which has been approved by the 
assessor or by the county board provided the owner’s rights to notice and 
hearing are not abridged. Applications handled separately by a municipality 
shall be filed in the office of the person designated by the governing body, or in 
the absence of such designation, in the office of the chief fiscal officer of the 
municipality. 

(c) Discovery of Property. — When an owner of property that may be eligible 
for exemption or exclusion neither lists the property nor files an application for 
exemption or exclusion, the assessor or the Department of Revenue, as 
appropriate, shall proceed to discover the property. If, upon appeal, the owner 
demonstrates that the property meets the conditions for exemption or exclu- 
sion, the body hearing the appeal may approve the exemption or exclusion. 
Discovery of the property by the Department or the county shall automatically 
constitute a discovery by any taxing unit in which the property has a taxable 
situs. 

(d) Roster of Exempted and Excluded Property. — The assessor shall 
prepare and maintain a roster of all property in the county that is granted tax 
relief through classification or exemption. On or before November 1 of each 
year, the assessor must send a report to the Department of Revenue summa- 
rizing the information contained in the roster. The report must be in the format 
required by the Department. The assessor must also send the Department a 
copy of the roster upon the request of the Department. As to affected real and 
personal property, the roster shall set forth: 

(1) The name of the owner of the property. 

(2) A brief description of the property. 

(3) A statement of the use to which the property is put. 

(4) A statement of the value of the property. 

(5) The total value of exempt property in the county and in each 
municipality therein. 
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(e) Annual Review of Exempted or Excluded Property. — Pursuant to G.S. 
105-296(1), the assessor must annually review at least one-eighth of the parcels 
in the county exempted or excluded from taxation to verify that the parcels 
qualify for the exemption or exclusion. (1973, c. 695, s. 8; ¢. 1252; 1981, c. 54, 
gs. 2, 3; c. 86, s. 2; c. 915; 1985 (Reg. Sess., 1986), c. 982, s. 22; 19S icone: 
1; c. 295, ss. 5, 6; c. 680, ss. 1-3; c. 813, s. 13; 1OS9 GC Gis 2acr eon sec loos 
c. 34, s. 1; 1991 (Reg. Sess., 1992), c. 975, s. 3; 1993; c. 459; s/3;1995,c) 41, s. 


we d9> (Res. Sess., 
2001-139, s. 1.) 


Editor’s Note. — Session Laws 2001-17, 
which rewrote G.S. 105-278.6A, in s. 3, provides 
that, notwithstanding the provisions of G.S. 
105-282.1(a), an application for the benefit pro- 


1996), c. 646, s. 16; 1997-23, s. 4; 2000-140, s. 72(b); 


vided in the act for the 2001-2002 tax year is 
timely if it is filed on or before September 1, 
2001. 


CASE NOTES 


Purpose. — The purpose of this section is to 
establish a uniform method of informing a 
county of a property owner’s intent to claim a 
tax exemption. In re Valley Proteins, Inc., 128 
N.C. App. 151, 494 S.E.2d 111 (1997). 

A taxpayer does not have to cite or make 
reference to the applicable statute in or- 
der to claim the applicable exemption al- 
lowed by the section if the application shows 
facts which entitle the applicant to the exemp- 
tion. In re R.J. Reynolds Tobacco Co., 74 N.C. 
App. 140, 327 S.E.2d 607, cert. denied, 314 N.C. 
116, 332 S.E.2d 483 (1985). 

Failure of a county to respond to an 
application for exemption does not require 
that it be deemed accepted for that year and the 
failure to respond to the application for exemp- 
tion does not establish a presumption, rebutta- 
ble or otherwise, that the application for ex- 
emption has been granted. In re North Carolina 
Forestry Found., Inc., 35 N.C. App. 414, 242 
S.E.2d 492 (1978), aff'd, 296 N.C. 330, 250 
Selector Clot), 

Notification of Challenge to Existing Ex- 
emption. — A county assessor has the power to 
challenge an exemption once granted by requir- 
ing the taxpayer to file a new application if he 
or she perceives that one of the changes in the 
property listed in subdivision (a)(3) has oc- 
curred. Under the plain language of this sec- 
tion, the application for the exemption must be 
made during the listing period; the county 
therefore is required to notify the taxpayer 
before the listing period that such an applica- 
tion will be required for the coming tax year. In 
re Church of Creator, 102 N.C. App. 507, 402 
S.E.2d 874 (1991). 

Substantial Compliance Found Where 
Exemption Filed on Wrong Form. — Where 
county was clearly aware of taxpayer’s intent 
and received all of the relevant information it 
needed, taxpayer’s application was timely filed 
in substantial compliance with the statute even 


though he did not file exemption on the proper 
form. In re Valley Proteins, Inc., 128 N.C. App. 
15 4940S) B2d0110 (1997). 

Right to Appeal. — The plain intent and 
thrust of subsection (b) of this section and G.S. 
105-322 and former G.S. 105-324 is to permit a 
property owner, as a matter of right, to appeal 
to the Property Tax Commission upon a county 
or municipal board denying its application for 
an exemption. In re K-Mart Corp., 79 N.C. App. 
725, 340 S.E.2d 752, aff'd in part, rev'd in part, 
319 N.C. 378, 354 S.B.2d 468 (1987). 

Although the decision of the county board to 
grant or deny an exemption is a discretionary 
one, it is reviewable by the Property Tax Com- 
mission. In re K-Mart Corp., 319 N.C. 378, 354 
S.E.2d 468 (1987). 

While it is true that the 1987 amendment to 
subsection (c) made the decisions of the county 
boards discretionary, it did not make those 
decisions unreviewable. Rather, the legislature 
has placed the duty upon the Property Wax 
Commission to hear appeals from decisions of 
the county boards arising under the provisions 
of G.S. 105-312 and other sections of Chapter 
105. In re K-Mart Corp., 319 N.C. 378, 354 
S.E.2d 468 (1987). 

Taxpayer Has the Burden of Proof. — 
North Carolina Property Tax Commission’s de- 
cision to deny a taxpayer, a non-accredited 
university, a tax exemption for a property that 
was renovated and operated as a restaurant by 
the taxpayer and its students was affirmed as 
the taxpayer failed to demonstrate that the 
property was used wholly and exclusively for 
an educational purpose by the taxpayer. In re 
Univ. for the Study of Human Goodness & 
Creative Group Work, 159 N.C. App. 85, 582 
S.E.2d 645, 2003 N.C. App. LEXIS 1423 (2003). 

Applied in In re Wesleyan Educ. Center, 68 
N.C. App. 742, 316 S.E.2d 87 (1984). 

Cited in In re McElwee, 304 N.C. 68, 283 
S E.2d 115 (1981); In re Moravian Home, Inc., 
95 N.C. App. 324, 382 S.H.2d 772 (1989). 
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§§ 105-282.2 through 105-282.6: Reserved for future codification 


purposes. 
ARTICLE 12A. 
Taxation of Lessees and Users of Tax-Exempt Cropland or 
Forestland. 


§ 105-282.7. Taxation of lessees and users of tax-exempt 
cropland or forestland. 


(a) When any cropland or forestland owned by the United States, the State, 
a county or a municipal corporation is leased, loaned or otherwise made 
available to and used by a person, as defined in G.S. 105-273(12), in connection 
with a business conducted for profit, the lessee or user of the property is subject 
to taxation to the same extent as if the lessee or user owned the property. As 
used in this section, “forestland” has the same meaning as in G.S. 105-277.2(2), 
and “cropland” means agricultural land and horticultural land as defined in 
G.S. 105-277.2(1) and (3) respectively. 

(b) This section does not apply to cropland or forestland for which payments 
in lieu of taxes are made in amounts equivalent to the amount of tax that could 
otherwise be lawfully assessed. 

(c) Taxes levied pursuant to this Article are levied on the privilege of leasing 
or otherwise using tax-exempt cropland or forestland in connection with a 
business conducted for profit. The purpose of these taxes is to eliminate the 
competitive advantage accruing to profit-making enterprises from the use of 
tax-exempt property. (1981, c. 819, s. 1.) 


CASE NOTES 


Constitutionality. — Contention that as to 
appellant this section was a retrospective tax in 
violation of N.C. Const., Art. I, § 16 was with- 
out merit, where the statute was ratified in 
1981, and did not become effective until Janu- 
ary 1, 1982, and appellant was not taxed under 
it for any period prior to the enactment. In re 
Champion Int! Corp., 74 N.C. App. 639, 329 
9.E.2d 691, cert. denied, 314 N.C. 540, 335 
S.EH.2d 15 (1985). 

N.C. Const., Art. V, § 2(1) and 2(2), which 
require that taxation be done in a just and 
equitable manner and that no class of property 
be taxed except by uniform rule and that every 
classification be made by general law, are no 
bar to taxing lessee and users in forestlands 
owned by the State under this section “to the 
same extent as if the lessee or user owned the 
property,” while other leasehold interests are 
taxed at true value. In re Champion Int’l Corp., 
74 N.C. App. 639, 329 S.E.2d 691, cert. denied, 
314 N.C. 540, 335 S.E.2d 15 (1985). 

Taxing pursuant to this section of the inter- 
est of a corporation using forestlands owned by 
this State under leases granting user the right 
to cut timber therein until the year 2044 held 
not unconstitutional under N.C. Const., Art. V, 


§ 2(3). In re Champion Int'l Corp., 74 N.C. App. 
639, 329 S.E.2d 691, cert. denied, 314 N.C. 540, 
335 S.E.2d 15 (1985). 

Contention that this section was invalid be- 
cause its effect was to tax only the appellant 
was without merit, as on its face the section 
uniformly operates without discrimination or 
distinction upon all persons composing the de- 
scribed class, and as even appellant’s own evi- 
dence did not show that the law applied only to 
it, but established only that no one knew 
whether the statute had been applied to other 
taxpayers during the one year it had been in 
effect. In re Champion Int’l Corp., 74 N.C. App. 
639, 329 S.E.2d 691, cert. denied, 314 N.C. 540, 
335 8.H.2d 15 (1985). 

Classifying for taxation under this section 
leasehold interests in government owned crop- 
lands and forestlands that are used in connec- 
tion with a business conducted for profit seems 
eminently reasonable. In re Champion Int’ 
Corp., 74 N.C. App. 639, 329 S.E.2d 691, cert. 
denied, 314 N.C. 540, 335 S.E.2d 15 (1985). 

This section is not unconstitutionally vague 
in taxing the “user of the property.” In re 
Champion Int'l Corp., 74 N.C. App. 639, 329 
S.EH.2d 691, cert. denied, 314 N.C. 540, 335 
S.E.2d 15 (1985). 
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Applicability. — This section applies to ev- 
ery party in the State that uses the property 
designated in connection with a business con- 


ducted for profit. In re Champion Int'l Corp., 74 
N.C. App. 639, 329 S.E.2d 691, cert. denied, 314 
NiG.540) 385 S.b2dali (1985). 


§ 105-282.8. Assessment and collection. 


The taxes levied under this Article shall be assessed to the lessee or user of 
the exempt property and shall be collected in the same manner and to the 
extent as if the lessee or user owned the property. The taxes are a debt due 
from the lessee or user to the taxing unit in which the property is located and 
are recoverable as other actions to collect a debt. (1981, c. 819, s. 1.) 


ARTICLE 13. 


Standards for Appraisal and Assessment. 


§ 105-283. Uniform appraisal standards. 


All property, real and personal, shall as far as practicable be appraised or 
valued at its true value in money. When used in this Subchapter, the words 
“true value” shall be interpreted as meaning market value, that is, the price 
estimated in terms of money at which the property would change hands 
between a willing and financially able buyer and a willing seller, neither being 
under any compulsion to buy or to sell and both having reasonable knowledge 
of all the uses to which the property is adapted and for which it 1s capable of 


° 


being used. For the purposes of this section, the acquisition of an interest in 


land by an entity having the power o 


f eminent domain with respect to the 


interest acquired shall not be considered competent evidence of the true value 
in money of comparable land. (1939, c. 310, s. 500: 1953.0, 910s Sao 006. 
1100, s. 2; 1959, c. 682; 1967, c. 892, s. 7; 1969, c. OA. Sail i) Oi dee SUG, cs..15 
1973, c. 695, s. 11; 1977, 2nd Sess., c. 12909) 


Legal Periodicals. — For survey of 1978 
law on taxation, see 57 N.C.L. Rev. 1142 (1979). 

For survey of 1979 tax law, see 58 N.C.L. Rev. 
1548 (1980). 


For article on the need to reform North 
Carolina property tax law, see 59 N.C.L. Rev. 
67a (1981) 


CASE NOTES 


Determination by General Assembly. — 
The North Carolina General Assembly, and no 
one else, determines how property in this State 
should be valued for purposes of ad valorem 
taxation. In re Amp, Inc., 287 N.C. 547, 215 
S.E.2d 752 (1975). 

Property Appraised at Market Value. — 
In substance this section and G.S. 105-317.1 
provide that all property shall be appraised at 
market value, and that all the various factors 
which enter into the market value of property 
are to be considered by the assessors in deter- 
mining this market value for tax purposes. In 
re Bosley, 29 N.C. App. 468, 224 S.E.2d 686, 
cert. denied, 290 N.C. 551, 226 Soi2di 509 
(1976). 

Valuation by Property Tax Commission. 
__ The record supported the Property Tax Com- 
mission’s valuation of taxpayer’s plant, where 


the county conceded that its valuation method 
was arbitrary, and therefore, the Commission 
properly accorded no presumption of correct- 
ness to county’s figures, but heard evidence and 
arrived at a value between those offered by the 
county and the taxpayer. In re Philip Morris 
U.S.A., 180 N.C. App. 529, 503 S.H.2d 679 
(1998), cert. denied, 349 N.C. 359 (1998). 

North Carolina Property Tax Commission 
properly employed an income approach to a 
business property in reducing the appraised 
value that was assigned to the business prop- 
erty by a county that used a cost approach, as 
the decision had a rational basis in the evi- 
dence. In re Weaver Inv. Co., 165 N.C. App. 198, 
598 S.E.2d 591, 2004 N.C. App. LEXIS 1150 
(2004), cert. denied, 359 N.C. 188, 606 S.E.2d 
695 (2004), cert. dismissed, 359 N.C. 188, — 
S.E.2d — (2004). 
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Fundamental rule of valuation is actual 
market or fair cash value. Albemarle Elec. 
Membership Corp. v. Alexander, 282 N.C. 402, 
1929. Zero O72). 

There may be reasonable variations 
from market value in appraisals of property 
for tax purposes if these variations are uniform. 
In re Bosley, 29 N.C. App. 468, 224 S.E.2d 686, 
cert. denied, 290 N.C. 551, 226 S.E.2d 509 
(1976). 

The fair market value of real property 
for tax purposes is the same as that for 
condemnation purposes. In re Parsons, 123 
N.G@yApp..02, 4/275. 15.20) 182 (1996): 

Use of “Book Value”. — There is no statu- 
tory authority that permits the county tax 
Supervisor, as a per se rule, to equate “book 
value” with true value in money as a uniform 
measure of assessment for purposes of ad valo- 
rem tax valuation. In re Amp, Inc., 287 N.C. 
547, 215. 8.H-2d 752 (1975), 

The North Carolina General Assembly has 
specifically rejected a per se rule that would 
equate inventory value as reported on State tax 
returns with the value of such inventory as 
reported for purposes of ad valorem taxation. 
Hence, in requiring the taxpayers of a county to 
list their property at the value reported on 
State tax returns (1.e., “book value”), a county 
tax supervisor acts contrary to the mandate of 
the North Carolina Machinery Act. In re Amp, 
Ince 23ieN.C. 5474215 .9.H2d) 7o21C197 5): 

Use of Sales Price. — Neither this section 
nor G.S. 105-317(a) requires the commission to 
value property according to its sales price in a 
recent arm’s length transaction when compe- 
tent evidence of a different value is presented. 
In re Greensboro Office Partnership, 72 N.C. 
App. 635, 325 S.E.2d 24, cert. denied, 313 N.C. 
602, 330 S.E.2d 610 (1985). 

Where sale was not between a willing buyer 
and a willing seller, as contemplated by this 
section, sales price was not indicative of prop- 
erty’s true value. In re Phoenix Ltd. Partner- 
ship, 134 N.C. App. 474, 517 S.E.2d 903 (1999). 

Past and Future Income. — Section 105- 
317(a), in fixing the guide which assessors must 
use in valuing property for taxes, includes as a 
factor the past income therefrom, and its prob- 
able future income. But the income referred to 
is not necessarily actual income. The language 
is sufficient to include the income which could 
be obtained by the proper and efficient use of 
the property. To hold otherwise would be to 
penalize the competent and diligent and to 
reward the incompetent or indolent. In re 
Greensboro Office Partnership, 72 N.C. App. 
635, 325 S.E.2d 24, cert. denied, 313 N.C. 602, 
330 S.E.2d 610 (1985). 

Property’s Income Producing Ability. — 
The Machinery Act does not provide for consid- 
eration of property’s income producing ability 
nor for the cost to conduct environmental 
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remediation on the property in determining 
property value, although, a buyer would take 
them into account when deciding upon a price 
to offer for the property. In re Camel City 
Laundry Co., 115 N.C. App. 469, 444 S.E.2d 689 
(1994). 

Extrapolation Method. — The extrapola- 
tion method of valuation was appropriate, 
where the Property Tax Commission calculated 
the actual cost per square foot of the expansion, 
and then multiplied the square footage of the 
main building by that figure to estimate the 
cost of that building. In re Philip Morris U.S.A., 
130 N.C. App. 529, 503 S.E.2d 679 (1998), cert. 
denied, 349 N.C. 359 (1998). 

Cost Approach. — The county appraiser 
applied an appropriate version of the generally 
accepted cost method of appraisal in appraising 
the taxpayer’s plant, where he used the actual 
cost of the plant expansion to estimate the cost 
of the main building, adjusted to remove per- 
sonal property and excess costs, and added the 
results to determine the plant’s total value. In 
re Philip Morris U.S.A., 130 N.C. App. 529, 503 
S.E.2d 679 (1998), cert. denied, 349 N.C. 359 
(1998). 

Taxpayer’s contention, that cost approach 
method of appraisal was not legal because it did 
not consider the 26 U.S.C.S. § 42 rent restric- 
tions on the property, was insufficient to rebut 
the presumption that the appraisal was prop- 
erly administered; the intermediate appellate 
court’s ruling reversing a decision of the North 
Carolina Property Tax Commission was itself 
reversed. In re Greens of Pine Glen Ltd., 356 
N.C. 642, 576 $.E.2d 316, 2003 N.C. LEXIS 27 
(2003). 

Income Approach. — The income approach 
should have been the primary method used to 
reach a value for the anchor store in a shopping 
mall; while the income approach is preferential, 
a combination of approaches may be used be- 
cause of the inherent weaknesses in each ap- 
proach, so long as the income approach is given 
greatest weight. In re Belk-Broome Co., 119 
N.C. App. 470, 458 S.E.2d 921 (1995), aff’d, 342 
N.C. 890, 467 S.E.2d 242 (1996). 

Taxation to Be in Proportion to True 
Value of Property. — The purpose of the 
statutory requirement that all property be ap- 
praised at its true value in money is to assure, 
as far as practicable, a distribution of the 
burden of taxation in proportion to the true 
values of the respective taxpayers’ property 
holdings, whether they be rural or urban. In re 
King, 281 N.C. 533, 189 S.E.2d 158 (1972). 

Personal Property Expenses. — In arriv- 
ing at the true value of corporate real property, 
the Property Tax Commission did not err by 
including personal property expenses as a por- 
tion of excess costs, which it then deducted from 
total cost figures. In re Philip Morris U.S.A., 
130 N.C. App. 529, 503 S.E.2d 679 (1998), cert. 
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denied, 349 N.C. 359 (1998). 

Charitable Trusts. — Because of the valid 
and enforceable restraint on alienation, prop- 
erty of a charitable trust itself is unmarketable; 
therefore, to tax the property according to nor- 
mal market assumptions would be unfair to the 
charitable trust, and in doing so, would seri- 
ously erode and ultimately defeat the public 
policy of this State in favor of charitable trusts. 
In re Perry-Griffin Found., 108 N.C. App. 383, 
Aya Seed 21241993): 

There is no distinction between owners 
of real and personal property as to their 
right to insist upon equality of valuation or as 
to their standing to pursue the remedies pro- 
vided in the Machinery Act for error in the 
valuation of properties. In re Valuation of Prop- 
erty Located at 411-417 W. Fourth Street, 282 
Nee lol 6.8.20 692 (1972). 

Ad valorem tax assessments are pre- 
sumed to be correct, and when such assess- 
ments are challenged, the burden of proof is on 
the taxpayer to show that the assessment was 
erroneous. In re Bosley, 29 N.C. App. 468, 224 
S.E.2d 686, cert. denied, 290 N.C. 551, 226 
Scle2den09 (1976). 

Ad valorem tax assessments are presumed 
correct. In order to rebut this presumption, the 
taxpayer must present evidence to show that 
an arbitrary method of valuation was used, or 
that an illegal method of valuation was used, 
and that the assessment substantially ex- 
ceeded the true value in money of the property. 
In re Interstate Income Fund I, 126 N.C. App. 
162, 484 S.E.2d 450 (1997). 

County tax assessment valuation 
method held not arbitrary. See In re 
Wagstaff, 42 N.C. App. 47, 255 S.E.2d 754 
179). 

Actual value of a note, bond, or other 
evidence of debt is the price estimated in 
terms of money at which the property would 
change hands between a willing and financially 
able buyer and a willing seller, neither being 
under any compulsion to buy or to sell; it is 
synonymous with the “market value,” or the 
“true value.” In re Alamance Mem. Park, 41 
N.C. App. 278, 254 S.E.2d 671 (1979). 

Economic Blight of Downtown Area to 
Be Considered in Revaluation. — The pol- 
icy of equality in valuations compels the asses- 
sors and, upon an appeal, the State Board of 
Assessment to take economic blight of a down- 
town area into account when revaluing prop- 
erty for tax purposes. In re Valuation of Prop- 
erty Located at 411-417 W. Fourth Street, 232 
N.C. 71, 191 S.E.2d 692 (1972). 

To find the true value of property sub- 
ject to conservation easements, the Com- 
mission must determine the market value prior 
to the granting of the easements and then 
reduce that value by applying a damage factor 
caused by the granting of the conservation 
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easements. Determining the highest and best 
use of the property prior to the granting of the 
easement is a critical part of the appraisal 
process. Rainbow Springs Partnership _ v. 
County of Macon, 79 N.C. App. 335, 339 S.E.2d 
681, cert. denied, 316 N.C. 736, 345 S.E.2d 392 
(1986). 

In order to obtain relief from valuations 
upon their property by the State Board of 
Assessment, appellant electric membership 
corporations must show that the methods used 
in determining true value were illegal and 
arbitrary, and that appellants were substan- 
tially injured by a resulting excessive valuation 
of their property. Albemarle Elec. Membership 
Corp. v. Alexander, 282 N.C. 402, 192 S.E.2d 
Slo 72). 

Failure to Make Factor Affecting True 
Value Known to County. — The Property Tax 
Commission did not err as a matter of law by 
not considering evidence of a factor allegedly 
affecting the “true value” of taxpayer’s property 
for a given year where taxpayer failed to make 
the factor known to the County. MAO/Pines 
Assocs. v. New Hanover County Bd. of Equal- 
ization, 116 N.C. App. 551, 449 S.E.2d 196 
(1994). 

Appraisal Rebutted. — Taxpayers pre- 
sented substantial evidence to rebut the pre- 
sumption of correctness of county’s appraisal of 
land; thus, the Property Tax Commission prop- 
erly granted the taxpayers relief. In re Parsons, 
123 N.C. App. 32, 472 S.E.2d 182 (1996). 

Where the county’s valuation of the taxpay- 
er’s property was significantly greater than the 
valuation offered by the taxpayer’s expert wit- 
ness, the tax commission did not err by failing 
to afford a presumption of correctness to the 
county’s valuation using the comparable sales 
method of assessment, as the county did not 
offer additional evidence to meet its burden to 
show that its valuation was the true value. In 
re Lane Company-Hickory Chair Div., 153 N.C. 
App. 119, 571 S.H.2d 224, 2002 N.C. App. 
LEXIS 1083 (2002). 

Applied in In re Duke Power Con 820N.Ce 
App. 492, 347 S.E.2d 54 (1986); In re 
Westinghouse Elec. Corp., 93 N.C. App. 710, 
379 S.F.2d 37 (1989); In re May Dep’t Stores 
Co., 119 N.C. App. 596, 459 S.E.2d 274 (1995). 

Cited in Brock v. North Carolina Property 
Tax Comm’n, 290 N.C. 731, 228 S.E.2d 254 
(1976); In re Land & Mineral Co., 49 N.C. App. 
608, 272 S.E.2d 878 (1980); In re McElwee, 304 
N.C. 68, 283 S.E.2d 115 (1981); Clinchfield R.R. 
v. Lynch, 527 F. Supp. 784 (B.D.N.C. 1981); In 
re Colonial Pipeline Co., 67 N.C. App. 388, 313 
S F.2d 819 (1984); In re Colonial Pipeline Co., 
B18 NC. 224° 347 S.E.2d 382 (1986); Craven 
County v. Hall, 87 N.C. App. 256, 360 S.E.2d 
A79 (1987): In re Philip Morris U.S.A, 335 N.C. 
227, 436 S.E.2d 828 (1993), cert. denied, 335 
N.C. 466, 441 S.E.2d 118, 512 U.S. 1228, 1145. 
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Ct. 2726, 129 L. Ed. 2d 850 (1994); In re Stroh (1999); In re Allred, 351 N.C. 1, 519 S.E.2d 52 
Brewery Co., 116 N.C. App. 178, 447 S.E.2d 803 (1999); In re Winston-Salem Joint Venture, 144 
(1994); In re Interstate Income Fund I, 126 N.C. App. 706, 551 S.E.2d 450, 2001 N.C. App. 
N.C. App. 162, 484 S.E.2d 450 (1997); In re LEXIS 557 (2001). 

Owens, 182 N.C. App. 281,511 S.E.2d 319 


§ 105-284. Uniform assessment standard. 


(a) Except as otherwise provided in this section, all property, real and 
personal, shall be assessed for taxation at its true value or use value as 
determined under G.S. 105-283 or G.S. 105-277.6, and taxes levied by all 
counties and municipalities shall be levied uniformly on assessments deter- 
mined in accordance with this section. 

(b) The assessed value of public service company system property subject to 
appraisal by the Department of Revenue under G.S. 105-335(b)(1) shall be 
determined by applying to the allocation of such value to each county a 
percentage to be established by the Department of Revenue. The percentage to 
be applied shall be either: 

(1) The median ratio established in sales assessment ratio studies of real 
property conducted by the Department of Revenue in the county in 
the year the county conducts a reappraisal of real property and in the 
fourth and seventh years thereafter; or 

(2) A weighted average percentage based on the median ratio for real 
property established by the Department of Revenue as provided in 
subdivision (1) and a one hundred percent (100%) ratio for personal 
property. No percentage shall be applied in a year in which the 
median ratio for real property is ninety percent (90%) or greater. 

If the median ratio for real property in any county is below ninety percent 
(90%) and if the county assessor has provided information satisfactory to the 
Department of Revenue that the county follows accepted guidelines and 
practices in the assessment of business personal property, the weighted 
average percentage shall be applied to public service company property. In 
calculating the weighted average percentage, the Department shall use the 
assessed value figures for real and personal property reported by the county to 
the Local Government Commission for the preceding year. In any county which 
fails to demonstrate that it follows accepted guidelines and practices, the 
percentage to be applied shall be the median ratio for real property. The 
percentage established in a year in which a sales assessment ratio study is 
conducted shall continue to be applied until another study is conducted by the 
Department of Revenue. 

(c) Notice of the median ratio and the percentage to be applied for each 
county shall be given by the Department of Revenue to the chairman of the 
board of commissioners not later than April 15 of the year for which it is to be 
effective. Notice shall also be given at the same time to the public service 
companies whose property values are subject to adjustment under this section. 
Hither the county or an affected public service company may challenge the real 
property ratio or the percentage established by the Department of Revenue by 
giving notice of exception within 30 days after the mailing of the Department’s 
notice. Upon receipt of such notice of exception, the Department shall arrange 
a conference with the challenging party or parties to review the matter. 
Following the conference, the Department shall notify the challenging party or 
parties of its final determination in the matter. Either party may appeal the 
Department’s determination to the Property Tax Commission by giving notice 
of appeal within 30 days after the mailing of the Department’s decision. 

(d) Property that is in a development financing district and that is subject to 
an agreement entered into pursuant to G.S. 159-108 shall be assessed at its 
true value or at the minimum value set out in the agreement, whichever is 
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greater. (1939, c. 310, s. 500; 1953, c. 970, s. 5; 1955, c. 1100, s. 2; 1959, c. 682; 
1967, c. 892, s. 7; 1969, c. 945, s. 1; 1971, c. 806, s. 1; 1973, c. 695, ‘$7 127-1985; 
c. 601, s. 1; 1987 (Reg. Sess., 1988), c. 1052, s. 1; 2003-403, s. 20.) 


Editor’s Note. — An amendment to this 
section, which would have added a new subsec- 
tion (d), by Session Laws 1993, c. 497, s. 20, was 
made effective upon certification of approval of 
an amendment to Article V of the Constitution 
of North Carolina relating to the authority of 
any county, city or town to borrow money, 
without the need of voter approval, and issue 
financing bonds to be used to finance public 
activities associated with private economic de- 
velopment projects. This amendment was sub- 
mitted to the people on November 2, 1993 and 
was defeated. The amendment to this section, 
therefore, never took effect. 

Session Laws 2003-403, s. 25, made subsec- 
tion (d), as added by Session Laws 2003-403, s. 
20, effective upon certification of approval of 
the amendment to Article V, § 14 of the Con- 
stitution of North Carolina as proposed in Ses- 
sion Laws 2003-403, s. 1. 

Session Laws 2003-403, ss. 24 and 25, pro- 
vide: “The amendment set out in Section 1 of 
this act shall be submitted to the qualified 
voters of the State at the statewide general 
election in November 2004, which election shall 
be conducted under the laws then governing 
elections in the State. Ballots, voting systems, 
or both may be used in accordance with Chap- 
ter 163 of the General Statutes. The question to 
be used in the voting systems and ballots shall 
be: 

“[] FOR [] AGAINST 

“Constitutional amendment to promote local 
economic and community development projects 
by (i) permitting the General Assembly to enact 
general laws giving counties, cities, and towns 
the power to finance public improvements as- 
sociated with qualified private economic and 
community improvements within development 
districts, as long as the financing is secured by 


CASE 


N.C. Const., Art. I, § 23 Not Applicable to 
Session Laws 1987 (Reg. Sess., 1988), Chap- 
ter 1052. — North Carolina Const., Art. II, 
§ 23 applies, inter alia, to laws enacted for the 
purpose of imposing a tax. Chapter 1052 of 
Session Laws 1987 (Reg. Sess., 1988) neither 
imposes a tax nor authorizes its imposition, 
and therefore, N.C. Const., Art. II, § 23 does not 
apply. North Carolina E. Mun. Power v. Wake 
County, 100 N.C. App. 693, 398 S.E.2d 486 
(1990), cert. denied, 329 N.C. 270, 407 S.E.2d 
Boa (1991). 

There is no doubt that the effect of Chapter 
1052 of Session Laws 1987 (Reg. Sess., 1988) 
imposed a greater tax burden on plaintiff for 


the additional tax revenues resulting from the 
enhanced property value within the develop- 
ment district and is not secured by a pledge of 
the local government’s faith and credit or gen- 
eral taxing authority, which financing is not 
subject to a referendum; and (ii) permitting the 
owners of property in the development district 
to agree to a minimum tax value for their 
property, which is binding on future owners as 
long as the development district is in existence. 

“Tf a majority of votes cast on the question are 
in favor of the amendment set out in Section 1 
of this act, the State Board of Elections shall 
certify the amendment to the Secretary of 
State. The amendment set out in Section 1 of 
this act and the amendments set out in Sec- 
tions 2 through 21 of this act become effective 
upon this certification. The Secretary of State 
shall enroll the amendment so certified among 
the permanent records of that office. Ifa major- 
ity of votes cast on the question are not in favor 
of the amendment set out in Section 1 of this 
act, that amendment and the amendments set 
out in Sections 2 through 21 of this act do not go 
into effect.” 

The constitutional amendment adding N.C. 
Const. art. 5, § 14, as proposed in Session Laws 
2003-403, s. 1, was adopted by vote of the 
people at the general election held on Novem- 
ber 2, 2004. 

Session Laws 2003-403, s. 22, provides that 
the act [Session Laws 2003-403], being neces- 
sary for the prosperity and welfare of the State 
and its inhabitants, shall be liberally construed 
to effect these purposes. 

Session Laws 2003-403, s. 23, is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2003-403, s. 20, added subsection (d). For effec- 
tive date, see Editor’s note. 


NOTES 


1988. However, N.C. Const., Art. II, § 23 fo- 
cuses on the purpose of the statute (to impose a 
tax) and not the result of the statute (an in- 
creased tax burden). North Carolina E. Mun. 
Power v. Wake County, 100 N.C. App. 693, 398 
S F.2d 486 (1990), cert. denied, 329 N.C. 270, 
AQT. Sid 8388 (1990) 

Generally, property in this state is as- 
sessed at 100% of its appraised (true) 
value. Some statutes, however, provide for 
assessment at different rates for special classes 
of property. North Carolina EK. Mun. Power v. 
Wake County, 100 N.C. App. 693, 398 S.E.2d 
A486 (1990), cert. denied, 329 N.C. 270, 407 
S.E.2d 838 (1991). 
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Rebuttable Presumption of Correctness. 
— Ad valorem tax assessments are presumed 
correct. However, this presumption of correct- 
ness is only one of fact and is therefore rebut- 
table. In re Duke Power Co., 82 N.C. App. 492, 
347 S.E.2d 54 (1986), cert. denied, 318 N.C. 
694, 351 S.E.2d 744 (1987). 

Taxpayer’s contention, that cost ap- 
proach method of appraisal was not legal 
because it did not consider the 26 U.S.C.S. § 42 
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cient to rebut the presumption that the ap- 
praisal was properly administered; the inter- 
mediate appellate court’s ruling reversing a 
decision of the North Carolina Property Tax 
Commission was itself reversed. In re Greens of 
Pine Glen Ltd., 356 N.C. 642, 576 S.E.2d 316, 
2003 N.C. LEXIS 27 (2003). 

Cited in Clinchfield R.R. v. Lynch, 527 F. 
Supp. 784 (E.D.N.C. 1981); In re Allred, 351 
IN. Carl oo S. Wediocstl 999). 


rent restrictions on the property, was insuffi- 


ARTICLE 14. 
Time for Listing and Appraising Property for Taxation. 


§ 105-285. Date as of which property is to be listed and 
appraised. 


(a) Annual Listing Required. — All property subject to ad valorem taxation 
shall be listed annually. 

(b) Personal Property; General Rule. — Except as otherwise provided in this 
Chapter, the value, ownership, and place of taxation of personal property, both 
tangible and intangible, shall be determined annually as of January 1. 

(c) Repealed by Session Laws 1987, c. 813, s. 12. 

(d) Real Property. — The value of real property shall be determined as of 
January 1 of the years prescribed by G.S. 105-286 and G.S. 105-287. The 
ownership of real property shall be determined annually as of January 1, 
except in the following situation: When any real property is acquired after 
January 1, but prior to July 1, and the property was not subject to taxation on 
January 1 on account of its exempt status, it shall be listed for taxation by the 
transferee as of the date of acquisition and shall be appraised in accordance 
with its true value as of January 1 preceding the date of acquisition; and the 
property shall be taxed for the fiscal year of the taxing unit beginning on July 
1 of the year in which it is acquired. The person in whose name such property 
is listed shall have the right to appeal the listing, appraisal, and assessment of 
the property in the same manner as that provided for listings made as of 
January 1. 

In the event real property exempt as of January 1 is, prior to July 1, acquired 
from a governmental unit that by contract is making payments in lieu of taxes 
to the taxing unit for the fiscal period beginning July 1 of the year in which the 
property is acquired, the tax on such property for the fiscal period beginning on 
July 1 immediately following acquisition shall be one half of the amount of the 
tax that would have been imposed if the property had been listed for taxation 
as of January 1. (1939, c. 310, s. 302; 1945, c. 973; 1971, c. 806, s. 1; 1973, c. 735; 
1985.60. O06 ise 2 lwo ieom ols coil O93 eGr4 oo cela 


Legal Periodicals. — For comment, “Offer 
to Purchase and Contract: Buyer Beware,” see 8 
Campbell L. Rev. 473 (1986). 


CASE NOTES 


Presumption Created. — G.S. 105-312 cre- 
ated a presumption that newly discovered prop- 
erty should have been listed by the taxpayer for 
the preceding five years unless the taxpayer 


showed otherwise. In re Precision Concepts, 
Inc., 305 B.R. 438, 2004 Bankr. LEXIS 325 
(Bankr. M.D.N.C. 2004). 

Legislature inadvertently omitted a 


1080 


§105-286 


comma between the words “mercantile” 
and “manufacturing” in former subsection 
(c) of this section when the statute was revised. 
In re Mitchell-Carolina Corp., 67 N.C. App. 450, 
313 S.E.2d 816, cert. denied, 311 N.C. 401, 319 
S.E.2d 272 (1984). 

Discriminatory taxation of railroads by 
State held unlawful. Clinchfield R.R. v. 
Lynch, 700 F.2d 126 (4th Cir. 1983). 

Application of North Carolina’s ad valo- 
rem property tax to imported tobacco des- 
tined for domestic markets does not violate 
the import-export clause or the due process 
clause of the federal Constitution. R.J. Rey- 
nolds Tobacco Co. v. Durham County, 479 U.S. 
130, 107 S. Ct. 499, 93 L. Ed. 2d 449 (1986). 

Consistent with the supremacy clause, a 
State may impose a nondiscriminatory ad valo- 
rem property tax on imported goods stored in a 
customs-bonded warehouse and destined for 
domestic manufacture and sale. R.J. Reynolds 
Tobacco Co. v. Durham County, 479 U.S. 180, 
107 S. Ct. 499, 93 L. Ed. 2d 449 (1986). 

Effect of Listing on Ad Valorem Taxa- 
tion. — The pivotal event in determining when 
a tax is incurred is the date that the property is 
listed by the owner thereof; the obligation to 
pay ad valorem property taxes in the State of 
North Carolina attaches at the time the prop- 
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erty is listed, even though the amount of the tax 
has not yet been determined. Burns v. City of 
Winston-Salem, 991 F.2d 116 (4th Cir. 1993). 

Priority in Bankruptcy. — When the 
Chapter 11 debtor failed to list its business 
personal property for taxation as required by 
G.S. 105-285, then the property taxes for the 
two years in issue were entitled to priority 
under 11 U.S.C.S. § 507(a)(8)(B). In re Preci- 
sion Concepts, Inc., 305 B.R. 438, 2004 Bankr. 
LEXIS 325 (Bankr. M.D.N.C. 2004). 

Applied in In re King, 281 N.C. 533, 189 
S.E.2d 158 (1972); In re North Carolina For- 
estry Found., Inc., 296 N.C. 330, 250 S.E.2d 236 
(1979); Computer Sales Int'l, Inc. v. Forsyth 
Mem. Hosp., 112 N.C. App. 633, 436 S.E.2d 263 
(1993). 

Cited in In re Bosley, 29 N.C. App. 468, 224 
S F.2d 686 (1976); Clinchfield R.R. v. Lynch, 
527 F. Supp. 784 (E.D.N.C. 1981); Arkansas- 
Best Freight Sys. v. Lynch, 723 F.2d 365 (4th 
Cir. 1983); Cleland v. Children’s Home, Inc., 64 
N.C. App. 153, 306 S.E.2d 587 (1983); In re 
Bassett Furn. Indus., Inc., 79 N.C. App. 258, 
339 S.E.2d 16 (1986); In re Dickey, 110 N.C. 
App. 823, 431 S.E.2d 203 (1993); County of 
Lenoir v. Moore, 114 N.C. App. 110, 441 S.E.2d 
589 (1994), aff’d, 340 N.C. 104, 455 S.E.2d 158 
(1995); Helton v. Good, 208 F. Supp. 2oeoo 
2002 U.S. Dist. LEXIS 12436 (W.D.N.C. 2002). 


§ 105-286. Time for general reappraisal of real property. 


(a) Octennial Plan. — Unless the date shall be advanced as provided in 
subdivision (a)(2), below, each county of the State, as of January 1 of the year 
prescribed in the schedule set out in subdivision (a)(1), below, and every eighth 
year thereafter, shall reappraise all real property in accordance with the 


provisions of G.S. 105-283 and Resmss ae 


(1) Schedule of Initial Reappraisals. — 
Division One — 1972: Avery, Camden, Cherokee, Cleveland, Cum- 
berland, Guilford, Harnett, Haywood, Lee, Montgomery, Northamp- 


ton, and Robeson. 
Division Two — 


1973: Caldwell, Carteret, Columbus, Currituck, 


Davidson, Gaston, Greene, Hyde, Lenoir, Madison, Orange, Pamlico, 
Pitt, Richmond, Swain, Transylvania, and Washington. 

Division Three — 1974: Ashe, Buncombe, Chowan, Franklin, Hend- 
erson, Hoke, Jones, Pasquotank, Rowan, and Stokes. 

Division Four — 1975: Alleghany, Bladen, Brunswick, Cabarrus, 
Catawba, Dare, Halifax, Macon, New Hanover, Surry, Tyrrell, and 


Yadkin. 


Division Five — 1976: Bertie, Caswell, Forsyth, Iredell, Jackson, 


Lincoln, Onslow, Person, Perquimans, 


Wake, Wilson, and Yancey. 


Rutherford, Union, Vance, 


Division Six — 1977: Alamance, Durham, Edgecombe, Gates, Mar- 
tin, Mitchell, Nash, Polk, Randolph, Stanly, Warren, and Wilkes. 
Division Seven — 1978: Alexander, Anson, Beaufort, Clay, Craven, 


Davie, Duplin, and Granville. 
Division Eight — 1979: Burke, 
Johnston, McDowell, Mecklenburg, 


Chatham, Graham, Hertford, 
Moore, Pender, Rockingham, 


Sampson, Scotland, Watauga, and Wayne. 
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(2) Advancing Scheduled Octennial Reappraisal. — Any county desiring 
to conduct a reappraisal of real property earlier than required by this 
subsection (a) may do so upon adoption by the board of county 
commissioners of a resolution so providing. A copy of any such 
resolution shall be forwarded promptly to the Department of Revenue. 
If the scheduled date for reappraisal for any county is advanced as 
provided herein, real property in that county shall thereafter be 
reappraised every eighth year following the advanced date unless, in 
accordance with the provisions of this subdivision (a)(2), an earlier 
date shall be adopted by resolution of the board of county commis- 
sioners, in which event a new schedule of octennial reappraisals shall 
thereby be established for that county. 

(b) Fourth-Year Horizontal Adjustments. — As of January 1 of the fourth 
year following a reappraisal of real property conducted under the provisions of 
subsection (a), above, each county shall review the appraised values of all real 
property and determine whether changes should be made to bring those values 
into line with then current true value. If it is determined that the appraised 
value of all real property or of defined types or categories of real property 
require such adjustment, the assessor shall revise the values accordingly by 
horizontal adjustments rather than by actual appraisal of individual proper- 
ties: That is, by uniform application of percentages of increase or reduction to 
the appraised values of properties within defined types or categories or within 
defined geographic areas of the county. 

(c) Value to Be Assigned Real Property When Not Subject to Appraisal. — In 
years in which real property within a county is not subject to appraisal or 
reappraisal under subsections (a) or (b), above, or under G.S. 105-287, it shall 
be listed at the value assigned when last appraised under this section or under 
G.S5.105-287. (1939, ¢, 310, s..300; 1941,:c, 282,.ss. 1, 11/2; 1943,-cs634 maeale 
1945, €.9; 1947, ¢..50; 1949) c. 109; 1951, e7847-71953, c, 395° 1955 emia 
1957,ic. 1453, s. 1;:1959)¢. 704, s.1; 1971,.ci 8068: 1; 1973.c!476,-6) 1.935198 
G45; 4s; 01h) 


Local Modification. — Robeson: 2003-201, 
Suels 


CASE NOTES 


Burden of Proof on Taxpayer. — While 
there is an affirmative duty upon the taxing 
authority to reappraise property if statutorily 
enumerated circumstances exist, the burden of 
proof is on the taxpayer to establish the pres- 
ence of such conditions. MAO/Pines Assocs. v. 
New Hanover County Bd. of Equalization, 116 
N.C. App. 551, 449 S.E.2d 196 (1994). 

Failure of Taxpayer to Make Factor Af- 
fecting Value Known to County. — The 
Property Tax Commission did not err as a 
matter of law by not considering evidence of a 
factor allegedly affecting the “true value” of 
taxpayer’s property for a given year where 
taxpayer failed to make the factor known to the 
County. MAO/Pines Assocs. v. New Hanover 
County Bd. of Equalization, 116 N.C. App. 551, 
449 S.E.2d 196 (1994). 

A post-octennial valuation sale is not a 
statutorily permissive basis for adjusting a 


property’s tax valuation. In re Allred, 351 N.C. 
1, 519 8.E.2d 52 (1999). 

Applied in In re King, 281 N.C. 533, 189 
S.E.2d 158 (1972); In re McElwee, 304 N.C. 68, 
283 S.E.2d 115 (1981). 

Cited in Brock v. North Carolina Property 
Tax Comm'n, 290 N-C. 781, 228-S.H.2d264 
(1976); In re Bosley, 29 N.C. App. 468, 224 
S.E.2d 686 (1976): In re North Carolina For- 
estry Found., Inc., 35 N.C. App. 414, 242 S.E.2d 
492 (1978); In re Wagstaff, 42 N.C. App. 47, 255 
S.E.2d 754 (1979); In re McElwee, 304 N.C. 68, 
283 S.E.2d 115 (1981); Clinchfield R.R. v. 
Lynch, 527 F. Supp. 784 (E.D.N.C. 1981); Ar- 
kansas-Best Freight Sys. v. Lynch, 723 F.2d 365 
(4th Cir. 1983); Clinchfield R.R. v. Lynch, 700 
F.2d 126 (4th Cir. 1983); In re Butler, 84 N.C. 
App. 218, 352 S.E.2d 232 (1987); In re Boos, 95 
N.C. App. 386, 382 S.E.2d 769 (1989); In re 
Moravian Home, Inc., 95 N.C. App. 324, 382 
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S E.2d 772 (1989); In re Camel City Laundry cert. denied, 359 N.C. 188, 606 S.E.2d 695 
Co., 115 N.C. App. 469, 444 S.E.2d 689 (1994); (2004), cert. dismissed, 359 N.C. 188, — S.E.2d 
In re Weaver Inv. Co., 165 N.C. App. 198, 598 — (2004). 

S.E.2d 591, 2004 N.C. App. LEXIS 1150 (2004), 


§ 105-287. Changing appraised value of real property in 
years in which general reappraisal or horizon- 
tal adjustment is not made. 


(a) Ina year in which a general reappraisal or horizontal adjustment of real 
property in the county is not made, the assessor shall increase or decrease the 
appraised value of real property, as determined under G.S. 105-286, to 
recognize a change in the property's value resulting from one or more of the 
reasons listed in this subsection. The reason necessitating a change in the 
property’s value need not be under the control of or at the request of the owner 
of the affected property. 

(1) Correct a clerical or mathematical error. 

(2) Correct an appraisal error resulting from a misapplication of the 
schedules, standards, and rules used in the countys most recent 
general reappraisal or horizontal adjustment. 

(2a) Recognize an increase or decrease in the value of the property 
resulting from a conservation or preservation agreement subject to 
Article 4 of Chapter 121 of the General Statutes, the Conservation 
and Historic Preservation Agreements Act. 

(2b) Recognize an increase or decrease in the value of the property 
resulting from a physical change to the land or to the improvements 
on the land, other than a change listed in subsection (b) of this section. 

(2c) Recognize an increase or decrease in the value of the property 
resulting from a change in the legally permitted use of the property. 

(3) Recognize an increase or decrease in the value of the property 
resulting from a factor other than one listed in subsection (b). 

(b) Ina year in which a general reappraisal or horizontal adjustment of real 
property in the county is not made, the assessor may not increase or decrease 
the appraised value of real property, as determined under G.S. 105-286, to 
recognize a change in value caused by: 

(1) Normal, physical depreciation of improvements, 

(2) Inflation, deflation, or other economic changes affecting the county in 
general; or 

(3) Betterments to the property made by: 

a. Repainting buildings or other structures; 

b. Terracing or other methods of soil conservation; 

c. Landscape gardening; 

d. Protecting forests against fire; or 

e. Impounding water on marshland for non-commercial purposes to 
preserve or enhance the natural habitat of wildlife. 

(c) An increase or decrease in the appraised value of real property autho- 
rized by this section shall be made in accordance with the schedules, stan- 
dards, and rules used in the county’s most recent general reappraisal or 
horizontal adjustment. An increase or decrease in appraised value made under 
this section is effective as of January 1 of the year in which it is made and is 
not retroactive. This section does not modify or restrict the provisions of G.S. 
105-312 concerning the appraisal of discovered property. 

(d) Notwithstanding subsection (a), if a tract of land has been subdivided 
“nto lots and more than five acres of the tract remain unsold by the owner of the 
tract, the assessor may appraise the unsold portion as land acreage rather 
than as lots. A tract is considered subdivided into lots when the lots are located 
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on streets laid out and open for travel and the lots have been sold or offered for 
sale as lots since the last appraisal of the property. (1939, c. 310, ss. 301, 500: 
1953, ¢. 970 ;ss07 1955 sc290 1c, | 100; se2) 19 5ONr NGS 2c. 704, S. 2: TSG 414: 
1967, Cc: 892, S, 7: 1969, Ci 945, Seals 1971, Gs 806, Sauls 1973, Gs 695, Ss. LOAG 790, 
Saas 1987, GC 655; 1997- 226 Sea: 2001- 139, s. 2.) 


CASE NOTES 


Purpose of Section. — The obvious purpose 
of the procedure in this section is to provide 
opportunity at the local level to deal with 
taxpayer-presented information and to modify 
appraisals as such information requires before 
any appeal need be heard by the Property Tax 
Commission. MAO/Pines Assocs. v. New Ha- 
nover County Bd. of Equalization, 116 N.C. 
App. 551, 449 S.E.2d 196 (1994). 

This section imposes upon the county an 
affirmative duty to reappraise property in a 
non-appraisal year whenever it determines 
that any of the enumerated circumstances ex- 
ists. In re Butler, 84 N.C. App. 213, 352 S.E.2d 
232, cert. denied, 319 N.C. 673, 356 S.E.2d 775 
(1987). 

Economic Changes. — A decline in the 
value of downtown property and a change in 
federal tax laws are economic changes affecting 
the county in general. In re Hotel L’Europe, 116 
N.C. App. 651, 448 S.E.2d 865 (1994), cert. 
denied, 339 N.C. 612, 454 S.E.2d 252 (1995). 

Permissible Method of Valuation. — 
Where provisions of this section were triggered, 
it necessarily followed that the only statutorily 
permissible method of valuation was through 
the application of the county’s schedules, stan- 
dards and rules. In re Corbett, 355 N.C. 181, 
558 S.E.2d 82, 2002 N.C. LEXIS 20 (2002). 

A post-octennial valuation sale is not a 
statutorily permissive basis for adjusting a 
property’s tax valuation. In re Allred, 351 N.C. 
1,01 OnS he 2de52 (1999), 

State Tax Commission’s reliance upon 
an independent appraiser’s collateral de- 
termination of petitioners’ property value, 
without challenge or correlation to the county’s 
schedules of value or the application of those 
schedules to the property, was in violation of 
the statutory requirement of this section that 
any permissible increase or decrease in the 
appraised value of real property be calculated 
using the schedules and standards established 
by the county. In re Allred, 351 N.C. 1, 519 
S.E.2d 52 (1999). 

Correction of Unjust and Inequitable 
Assessment. — It is apparent that the legisla- 
ture intended to authorize a county board of 
equalization and review, when requested so to 
do, to correct any unjust and inequitable as- 
sessment. In re Property of Pine Raleigh Corp., 
258 N.C. 398, 128 S.E.2d 855 (1963) (decided 


under former similar provisions). 


Only one of the nine grounds for reap- 
praisal enumerated in this section need 
exist in order for a county to lawfully conduct a 
reappraisal in a non-appraisal year. In re But- 
ler, 84 N.C. App. 213, 352 S.E.2d 232, cert. 
denied, 319 N.€.673, 356,5.K-2d fips 

Burden of Proof on Taxpayer. — While 
there is an affirmative duty upon the taxing 
authority to reappraise property if statutorily 
enumerated circumstances exist, the burden of 
proof is on the taxpayer to establish the pres- 
ence of such conditions. MAO/Pines Assocs. v. 
New Hanover County Bd. of Equalization, 116 
N.C. App. 551, 449 S.E.2d 196 (1994). 

Burden on Taxpayer to Prove Lack of 
Authority. — A county is not required to bear 
a particular burden of establishing its author- 
ity to reappraise in off years. To the contrary, 
the burden of proof is on the taxpayer. In re 
Butler, 84 N.C. App. 213, 352 S.E.2d 232, cert. 
denied, 319 N.C. 673, 356 S.E.2d 775 (1987). 

There was a statutory mandate for an 
assessor to reappraise the property where 
circumstances caused an increase or de- 
crease in valuation that was not specifically 
excluded from reappraisal as a result of being 
listed in this section. In re Corbett, 355 N.C. 
181, 558 S.E.2d 82, 2002 N.C. LEXIS 20 (2002). 

Taxpayer adequately stated a claim in 
asserting that assessment was erroneous be- 
cause it substantially exceeded true value, 
failed to address factors impacting the value of 
real property under G.S. 105-317, was pre- 
mised on certain clerical, mathematical and/or 
appraisal errors, and failed to properly adjust 
value of property based on its physical condi- 
tion, layout and economic and functional obso- 
lescence. In re Sterling Diagnostic Imaging, 
Inc., 132 N.C. App. 393, 511 S.E.2d 682 (1999). 

Due Process Requirements Regarding 
Notice to Taxpayer. — Due process merely 
requires that notice to a taxpayer whose prop- 
erty is reappraised pursuant to this section, 
considering the time, the general wording, and 
the method of publication, be reasonably calcu- 
lated, under all the circumstances, to apprise 
interested parties of the pendency of the action 
and to afford them an opportunity to present 
their objections. In re Butler, 84 N.C. App. 213, 
352 S.E.2d 232, cert. denied, 319 N.C. 673, 356 
we He2d 775 (1987), 

Failure of Taxpayer to Notify County. — 
The Property Tax Commission did not err as a 
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matter of law by not considering evidence of a 
factor allegedly affecting the “true value” of 
taxpayer’s property for a given year where 
taxpayer failed to make the factor known to the 
County. MAO/Pines Assocs. v. New Hanover 
County Bd. of Equalization, 116 N.C. App. Bo ke 
449 S.E.2d 196 (1994). 

Adjustment for Inflationary Increases. 
_ The taxpayer failed to show that the Prop- 
erty Tax Commission erred by not adjusting its 
expansion costs to the most recent reevaluation 
year, where witnesses for both parties agreed 
that total costs should be adjusted downward to 
account for inflation, and it was reasonable to 
assume that, in arriving at the value of the 
expansion, the Commission contemplated this 
necessity and included price escalations in its 
reduction of the expansion cost figure by fifty 
percent to reflect excess costs. In re Philip 
Morris U.S.A., 130 N.C. App. 529, 503 S8.E.2d 
679 (1998), cert. denied, 349 N.C. 359 (1998). 

Notification by Taxpayer of Asbestos 
Contamination Untimely. — Statement re- 
garding contamination given to the County’s 
appraiser nearly sixteen months after the effec- 
tive date of appraisal and almost four months 
following conclusion of the tax year in question, 
as well as the proffer of asbestos contamination 
evidence at hearing before the Property Tax 
Commission, came too late to qualify as proper 
and timely notification. MAO/Pines Assocs. v. 
New Hanover County Bd. of Equalization, 116 
N.C. App. 551, 449 S.E.2d 196 (1994). 

If county board of equalization and re- 
view refuses to act, the taxpayer may appeal 
to the State Board of Assessment. In re Prop- 
erty of Pine Raleigh Corp., 258 N.C. 398, 128 
S.E.2d 855 (1963). 

Legislature never contemplated that in- 
justice done a taxpayer must continue for 
a period of years merely because he failed at 
the first opportunity to bring the injustice to 
the attention of the authority having the power 
to correct. In re Property of Pine Raleigh Corp., 
258 N.C. 398, 128 S.E.2d 855 (1963). 

Reappraisal Supported By Substantial 
Evidence. — Under the “whole record” test, 
land pricing maps and other exhibits and the 
expert testimony of the appraisal supervisor 
provided competent, material, and substantial 
evidence in support of the commission’s conclu- 
sion that county’s reappraisal was lawful be- 
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cause a clerical error caused an undervalua- 
tion. In re Butler, 84 N.C. App. 213, 352 S.H.2d 
232, cert. denied, 319 N.C. 673, 356 S.E.2d 775 
(1987). 

No Revaluation After Transfer. — The 
Property Tax Commission was without statu- 
tory authority to revalue a piece of land after 
the owners/tax payers gave a part of it to a 
third party. Although the division of the 1.91 
acre tract into two tracts and the conveyance of 
one of the tracts “directly affected” the property, 
the division and transfer was within the sole 
authority of the taxpayers and, therefore, not a 
“factor” within the meaning of this section. In 
re Corbett, 138 N.C. App. 534, 5380 S.E.2d 90, 
2000 N.C. App. LEXIS 617 (2000). 

Failure to Appraise Property or to Bill 
Owners. — This section, prohibiting retroac- 
tive increases in appraised property values, did 
not operate to preclude county tax assessor 
from levying challenged tax in 1990 (based on 
property tax commission finding that assessor 
appraised the house at $0 in 1989), where the 
assessor, due to an administrative error, simply 
failed to appraise the house or to bill the owners 
in 1989 for the taxes owned thereon. In re 
Dickey, 110 N.C. App. 823, 431 S.E.2d 203 
(1993) 

Nothing in this section’s language made 
a distinction between an _ occurrence 
within the control of the owner and an 
occurrence outside the control of the 
owner; therefore, factors which allowed for an 
increase or decrease in the appraised value of 
real property in non-general reappraisal or 
horizontal adjustment years were not limited to 
occurrences affecting the specific property 
which fell outside the control of the owner. In re 
Corbett, 355 N.C. 181, 558 S.E.2d 82, 2002 N.C. 
LEXIS 20 (2002). 

Applied in In re Johnson, 106 N.C. App. 61, 
A15 S.E.2d 108 (1992); In re Schwartz & 
Schwartz, Inc., 166 N.C. App. 744, 603 S.E.2d 
852, 2004 N.C. App. LEXIS 2022 (2004). 

Cited in In re North Carolina Forestry 
Found., Inc., 35 N.C. App. 414, 242 S.E.2d 492 
(1978); In re Moravian Home, Inc., 95 N.C. App. 
324, 382 S.E.2d 772 (1989); Thrash v. City of 
Asheville, 327 N.C. 251, 393 S.H.2d 842 (1990); 
Asheville Indus., Inc. v. City of Asheville, TZ 
N.C. App. 718, 436 S.E.2d 873 (1993); ia re 
Allred, 128 N.C. App. 604, 496 S.E.2d 405 
(1998). 


ARTICLE 15. 


Duties of Department and Property Tax Commission as to 
Assessments. 


§ 105-288. Property Tax Commission. 


(a) Creation and Membership. — The Property Tax Commission is created. 
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It consists of five members, three of whom are appointed by the Governor and 
two of whom are appointed by the General Assembly. Of the two appointments 
by the General Assembly, one shall be made upon the recommendation of the 
Speaker of the House of Representatives and the other shall be made upon the 
recommendation of the President Pro Tempore of the Senate. The terms of the 
members appointed by the Governor and of the member appointed upon the 
recommendation of the President Pro Tempore of the Senate are for four years. 
Of the members appointed for four-year terms, two expire on June 30 of each 
odd-numbered year. The term of the member appointed upon the recommen- 
dation of the Speaker of the House of Representatives is for two years and it 
expires on June 30 of each odd-numbered year. The General Assembly shall 
make its appointments in accordance with G.S. 120-121 and shall fill a vacancy 
in accordance with G.S. 120-122. A vacancy occurs on the Commission when a 
member resigns, is removed, or dies. The person appointed to fill a vacancy 
shall serve for the balance of the unexpired term. The Governor may remove 
any member for misfeasance, malfeasance, or nonfeasance. 

The Commission shall have a chair and a vice-chair. The Governor shall 
designate one of the Commission members as the chair, to serve at the pleasure 
of the Governor. The members of the Commission shall elect a vice-chair from 
among its membership. The vice-chair serves until the member’s regularly 
appointed term expires. 

(b) Duties. — The Property Tax Commission constitutes the State Board of 
Equalization and Review for the valuation and taxation of property in the 
State. It shall hear appeals from the appraisal and assessment of the property 
of public service companies as defined in G.S. 105-333. The Commission may 
adopt rules needed to fulfill its duties. 

(c) Oath. — Each member of the Property Tax Commission, as the appointed 
holder of an office, shall take the oath required by Article VI, § 7 of the North 
Carolina Constitution with the following phrase added to it: “that I will not 
allow my actions as a member of the Property Tax Commission to be influenced 
by personal or political friendships or obligations,” 

(d) Expenses. — The members of the Property Tax Commission shall receive 
travel and subsistence expenses in accordance with G.S. 138-5 and a salary as 
provided for by the Commission when hearing cases, meeting to decide cases, 
and attending training or continuing education classes on property taxes or 
judicial procedure. The Secretary of Revenue shall supply all the clerical and 
other services required by the Commission. All expenses of the Commission 
and the Department of Revenue in performing the duties enumerated in this 
Article shall be paid as provided in G.S. 105-501. 

(e) Meetings. — The Property Tax Commission shall meet at least once in 
each quarter and may hold special meetings at any time and place within the 
State at the call of the Chair or upon the written request of at least three 
members. At least 15 days’ notice shall be given to each member with respect 
to each special meeting. A majority of the Commission members constitutes a 
quorum for the transaction of business. (1939, c. 310, ss. 200, 201; 1941, c. 327, 
s. 6; 1947, c. 184; 1961, c. 547, s. 1; 1967, c. 1196, ss. 1, 2; 1971, c. 806, s. 1; 1973, 
c. 476, s. 193; 1991, c. 110, s. 1; 1991 (Reg. Sess., 1992), c. 1007, s. 20; Ces 
s. 2; 1995, c. 41, s. 5; 2000-67, s. 7.11; 2005-276, s. 22.5(a).) 


Editor’s Note. — Session Laws 2005-276, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as the 2005-276, s. 22.5(a), effective September 1, 
‘Current Operations and Capital Improve- 2005, substituted “as provided for by the Com- 


ments Appropriations Act of 2005’.” mission” for “of two hundred dollars ($200.00) a 
Session Laws 2005-276, s. 46.5 is a severabil- day” in subsection (d). 
ity clause. 
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CASE NOTES 


Duty to Weigh and Appraise Evidence. — 
The function of the Property Tax commission is 
to determine the weight and sufficiency of the 
evidence and the credibility of the witnesses, to 
draw inferences from the facts and to appraise 
conflicting and circumstantial evidence. InreS. 
Ry., 59 N.C. App. 119, 296 S.E.2d 463, rev’d on 
other grounds, 313 N.C. 177, 328 S.E.2d 235 
(1985). 

Discriminatory taxation of railroads by 
State held unlawful. Clinchfield R.R. v. 
Lynch, 700 F.2d 126 (4th Cir. 1983). 

Function of the Property Tax Commis- 
sion is to determine the weight and sufficiency 
of the evidence and the credibility of the wit- 
nesses, to draw inferences from the facts and to 
appraise conflicting and circumstantial evi- 
dence. In re Appeal of S. Ry., 59 N.C. App. 119, 
296 S.E.2d 463 (1982), rev’d on other grounds, 
313 N.C. 177, 328 S.E.2d 235 (1985), decided 
under former § 143B-222. 

Sanctions for Failure to Follow Commis- 
sion’s Rules. — Dismissal of an appeal to the 
commission for failure to follow the rules of the 
commission for filing the appeal is an appropri- 


ate sanction. Without the implicit authority to 
enforce its rules by dismissal, the commission’s 
effectiveness as a quasi-judicial body would be 
fatally compromised. In re Fayetteville Hotel 
Assocs., 117 N.C. App. 285, 450 S.E.2d 568 
(1994), aff'd per curiam, 342 N.C. 405, 464 
S.E.2d 298 (1995). 

Order Entered After Expiration of 
Chairman’s Term. — Order entered on No- 
vember 4, 1991 by chairman of county tax 
commission after his term had expired as a 
commissioner on the property tax commission 
and his successor to the commission had been 
appointed was not a valid and binding order 
because the chairman did not have the author- 
ity to enter an order after the expiration of his 
term on the commission. In re N. Telecom, Inc., 
112 N.C. App. 215, 435 S.E.2d 367 (1993). 

Applied in In re Duke Power Go, 82 NC. 
App. 492, 347 S.E.2d 54 (1986). 

Cited in Clinchfield R.R. v. Lynch, 527 F. 
Supp. 784 (E.D.N.C. 1981); MAO/Pines Assocs. 
vy. New Hanover County Bd. of Equalization, 
116 N.C. App. 551, 449 S.E.2d 196 (1994). 


§ 105-289. Duties of Department of Revenue. 


(a) (Effective for taxes imposed for taxable years beginning prior to 
July 1, 2003) It shall be the duty of the Department of Revenue: 
(1) To discharge the duties prescribed by law and to enforce the provisions 


of this Subchapter. 


(2) To exercise general and specific supervision over the valuation and 
taxation of property by taxing units throughout the State. 


(3) To appraise the property of public service companies. 
(4) To keep full and accurate records of the Commission’s official proceed- 


ings. 


(5) To prepare and distribute annually to each assessor a manual that 


establishes five expected net 
land, horticultural land, and 


income per acre ranges for agricultural 
forestland, and establishes a method for 


appraising nonproductive land as a percentage of the lowest use-value 
established for productive land. The high and low net income amount 
in each range may differ by no more than fifteen dollars ($15.00). The 
basis for establishing each range shall be soil productivity. 

For agricultural land, the expected net income per acre ranges shall 
be based on the actual yields and prices of corn and soybeans over a 
period of at least the five previous years, and the actual fixed and 
variable costs, including an imputed management cost, incurred in 
growing corn and soybeans over the same period of time. The manual 
shall contain recommended adjustments to the net income per acre 
ranges for the growing of crops subject to acreage or poundage 


allotments. 


Expected net income per acre ranges shall be similarly established 
for horticultural land and forestland, using typical horticultural or 
forest products in various growing regions of the State instead of corn 


and soybeans. 


(6) To establish requirements for horticultural land, used to produce 
evergreens intended for use as Christmas trees, in lieu of a gross 
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G.S. 105-289(a) is set out twice. See notes. 
income requirement until evergreens are harvested from the land, 
and to establish a gross income requirement for this type horticultural 
land, that differs from the income requirement for other horticultural 
land, when evergreens are harvested from the land. 
(a) (Effective for taxes imposed for taxable years beginning on or 
after July 1, 2003) It is the duty of the Department of Revenue: 

(1) To discharge the duties prescribed by law and to enforce the provisions 
of this Subchapter. 

(2) To exercise general and specific supervision over the valuation and 
taxation of property by taxing units throughout the State. 

(3) To appraise the property of public service companies. 

(4) To keep full and accurate records of the Commission’s official proceed- 
ings. 

(5) To prepare and distribute annually to each assessor the manual 
developed by the Use-Value Advisory Board under G.S. 105-277.7 that 
establishes the cash rental rates for agricultural lands and horticul- 
tural lands and the net income ranges for forestland. 

(6) To establish requirements for horticultural land, used to produce 
evergreens intended for use as Christmas trees, in lieu of a gross 
income requirement until evergreens are harvested from the land, 
and to establish a gross income requirement for this type horticultural 
land, that differs from the income requirement for other horticultural 
land, when evergreens are harvested from the land. 

(7) (Effective for taxes imposed for taxable years beginning prior 
to July 1, 2005) To conduct studies of the cash rents for agricultural 
lands on a county or a regional basis, such as the Major Land 
Resource Area map designated and developed by the U.S. Department 
of Agriculture. The results of the studies must be furnished to the 
North Carolina Use-Value Advisory Board. The studies may be 
conducted on any reasonable basis and timetable that will be reflec- 
tive of rents and values for each local area based on the productivity 
of the land. 

(7) (Effective for taxes imposed for taxable years beginning on or 
after July 1, 2005) To conduct studies of the cash rents for agricul- 
tural and horticultural lands on a county or a regional basis, such as 
the Major Land Resource Area map designated and developed by the 
U.S. Department of Agriculture. The results of the studies must be 
furnished to the North Carolina Use-Value Advisory Board. The 
studies may be conducted on any reasonable basis and timetable that 
will be reflective of rents and values for each local area based on the 
productivity of the land. 

(b), (c) Repealed by Session Laws LOTS uCr4 (Os. 193, 
(d) In exercising general and specific supervision over the valuation and 
taxation of property, the Department shall provide the following: 

(1) Acontinuing program of education and training for local tax officials in 
the conduct of their duties; 

(2) A program for testing the qualifications of an assessor and other 
Pe eons engaged in the appraisal of property for a county or munici- 
pality; 

(3) A certification program for an assessor and other persons engaged in 
the appraisal of property for a county or municipality; and 

(4) Assistance to the county and/or the county attorney in developing the 
specifications for the proposed contract sent to the Department for 
review pursuant to G.S. 105-299. 
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ee EE eee 

The Department shall promulgate regulations to carry out its duties under 
this subsection. 

(e) The Department of Revenue may furnish the following information to a 
local tax official: 

(1) Information contained in a report to it or to any other State depart- 
ment; and 

(2) Information the Department has in its possession that may assist a 
local tax official in securing complete tax listings, appraising or 
assessing taxable property, collecting taxes, or presenting information 
in administrative or judicial proceedings involving the listing, ap- 
praisal, or assessment of property. 

A local tax official may use information obtained from the Department under 
this subsection only for the purposes stated in subdivision (2). A local tax 
official may not divulge or make public this information except as required in 
administrative or judicial proceedings under this Subchapter. A local tax 
official who makes improper use of or discloses information obtained from the 
Department under this subsection is punishable as provided in G.S. 153A- 
148.1 or G.S. 160A-208.1, as appropriate. 

The Department may not furnish information to a local tax official pursuant 
to this subsection unless it has obtained a written certification from the official 
stating that the official is familiar with the provisions of this subsection and 
G.S. 153A-148.1 or G.S. 160A-208.1, as appropriate, and that information 
obtained from the Department under this subsection will be used only for the 
purposes stated in subdivision 02) 

(f) To advise local tax officials of their duties concerning the listing, 
appraisal, and assessment of property and the levy and collection of property 
taxes. 

(g) To see that proper proceedings are brought to enforce the statutes 
pertaining to taxation and the collection of penalties and liabilities imposed by 
law upon public officers, officers of corporations, and individuals who fail, 
refuse, or neglect to comply with the provisions of this Subchapter and other 
laws with respect to the taxation of property, and to call upon the Attorney 
General of this State or any prosecuting attorney of this State to assist in the 
execution of the powers conferred by the laws of this State with respect to the 
taxation of property. 

(h) To make annual studies of the ratio of the appraised value of real 
property to its true value and to establish for each county the median ratio as 
determined by the studies for each calendar year. The studies for each calendar 
year shall be completed by April 15 of the following calendar year. The studies 
shall be conducted in accordance with generally accepted principles and 
procedures for sales assessment ratio studies. 

(i) To maintain a register of appraisal firms, mapping firms and other 
persons or firms having expertise in one or more of the duties of the assessor; 
to review the qualifications and work of such persons or firms; and to advise 
county officials as to the professional and financial capabilities of such persons 
or firms to assist the assessor in carrying out his duties under this Subchapter. 
The register shall include a copy of the report filed by the counties pursuant to 
G.S. 105-322(¢)(4). It shall also snclude the average median sales assessment 
ratio and the coefficient of dispersion achieved in each county for the first two 
years following the county’s effective date of revaluation. To be registered with 
the Department of Revenue, such persons or firms shall annually file a report 
with the Department setting forth the following information: 

(1) A statement of the firm’s ownership, 
(2) A statement of the firm’s financial condition, 
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(3) A list of the firm’s principal officers with a statement of their qualifi- 


cations and experience, 


(4) A list of the firm’s employees with a statement of their education, 


training and experience, and 


(5) A full and complete resume of each employee which the firm proposes 
to place in a supervisory position in any mapping or revaluation 
project for a county in this State. (1939, c. 310, s. A021 955PeRlsa0s 
SU LO; LIGT CML19G, 83/1969, en 7isal: 197s eNSO0Giet Ti OTS SC te 
SP2RCv476;, SA193 "197509275. 0 er 508 4s! LPLOSICHBST say aes 
1983, c. 813, s. 1; 1985, c. 601, s. 3; c. 628, s. 3; 1987, c. 45, s. 1: c. 46, 
s. 1; c. 440, s. 1; c. 830, s. 84(a); 1987 (Reg. Sess., 1988) Ferm05 25 ome 
LOGON TO issn2 4 new 7 S6Msne at9OINc 110,.s2;119939 Cea Saito: 


2002-184, s. 5; 2005-313, s. 6.) 


Subsection (a) Set Out Twice. — The first 
version of subection (a) set out above is effective 
for taxes imposed for taxable years beginning 
prior to July 1, 2003. The second version of 
subsection (a) set out above is effective for taxes 
imposed for taxable years beginning on or after 
July 1, 2003. 

Subdivision (a)(7) Set Out Twice. — The 
first version of subdivision (a)(7) set out above 
is effective for taxes imposed for taxable years 
beginning prior to July 1, 2005. The second 
version of subdivision (a)(7) set out above is 
effective for taxes imposed for taxable years 
beginning on or after July 1, 2005. 

Editor’s Note. — Session Laws 2003-284, s. 
7.69), provides: “Department of Revenue Re- 
ports. — The Department of Revenue shall 
provide to the Department of Public Instruction 
a preliminary report for the current fiscal year 
of the assessed value of the property tax base 
for each county prior to March 1 of each year 
and a final report prior to May 1 of each year. 
The reports shall include for each county the 
annual sales assessment ratio and the taxable 
values of (i) total real property, (ii) the portion 
of total real property represented by the 
present-use value of agricultural land, horticul- 
tural land, and forestland as defined in G.S. 


CASE 


North Carolina Const., Art. II. § 23 Not 
Applicable to Session Laws 1987 (Reg. 
Sess., 1988), Chapter 1052. — North Carolina 
Const., Art. II, § 23 applies, inter alia, to laws 
enacted for the purpose of imposing a tax. 
Session Laws 1987 (Reg. Sess., 1988), c. 1052 
neither imposes a tax nor authorizes its impo- 
sition, and therefore, N.C. Const., Art. II, § 23 
does not apply. North Carolina E. Mun. Power 
v. Wake County, 100 N.C. App. 693, 398 S.E.2d 
486 (1990), cert. denied, 329 N.C. 270, 407 
S.E.2d 838 (1991). 


105-277.2, (iii) property of public service com- 
panies determined in accordance with Article 
23 of Chapter 105 of the General Statutes, and 
(iv) personal property.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5, is a sever- 
ability clause. 

Effect of Amendments. — Session Laws 
2002-184, s. 5, effective for taxes imposed for 
taxable years beginning on or after July 1, 
2003, rewrote subdivision (a)(5), added subdi- 
vision (a)(7), and substituted “is” for “shall be” 
in the introductory language of subsection (a). 

Session Laws 2005-313, s. 6, effective for 
taxes imposed for taxable years beginning on or 
after July 1, 2005, inserted “and horticultural” 
near the beginning of the first sentence of 
subdivision (a)(7). 


NOTES 


There is no doubt that the effect of Session 
Laws 1987 (Reg. Sess., 1988), c. 1052 imposed a 
greater tax burden on plaintiff for 1988. How- 
ever, N.C. Const., Art. II, § 23 focuses on the 
purpose of the statute (to impose a tax) and not 
the result of the statute (an increased tax 
burden). North Carolina E. Mun. Power v. 
Wake County, 100 N.C. App. 693, 398 S.E.2d 
486 (1990), cert. denied, 329 N.C. 270, 407 
S.E.2d 838 (1991). 

Department of Revenue is given general 
supervisory power over the valuation and 
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taxation of property throughout the State and 
authority to correct improper assessments. In 
re King, 281 N.C. 533, 189 S.E.2d LS LO 


§ 105-289.1: Repealed by Session Laws 1987, c. Sissi 12: 


§ 105-290. Appeals to Property Tax Commission. 


(a) Duty to Hear Appeals. — In its capacity as the State board of equaliza- 
tion and review, the Property Tax Commission shall hear and adjudicate 
appeals from boards of county commissioners and from county boards of 
equalization and review as provided in this section. 

(b) Appeals from Appraisal and Listing Decisions. — The Property ax 
Commission shall hear and decide appeals from decisions concerning the 
listing, appraisal, or assessment of property made by county boards of 
equalization and review and boards of county commissioners. Any property 
owner of the county may except to an order of the county board of equalization 
and review or the board of county commissioners concerning the listing, 
appraisal, or assessment of property and appeal the order to the Property Tax 
Commission. 

(1) In these cases, taxpayers and persons having ownership interests in 
the property subject to taxation may file separate appeals or joint 
appeals at the election of one or more of the taxpayers. It is the intent 
of this provision that all owners of a single item of personal property 
or tract or parcel of real property be allowed to join in one appeal and 
also that any taxpayer be allowed to include in one appeal all 
objections timely presented regardless of the fact that the listing or 
valuation of more than one item of personal property or tract or parcel 
of real property is the subject of the appeal. 

(2) When an appeal is filed, the Property Tax Commission shall provide a 
hearing before representatives of the Commission or the full Commis- 
sion as specified in this subdivision. 

a. Hearing by Commission Representatives. — The Commission may 
authorize one or more members of the Commission or employees 
of the Department of Revenue to hear an appeal, to make 
examinations and investigations, to have made from steno- 
graphic notes a full and complete record of the evidence offered at 
the hearing, and to make recommended findings of fact and 
conclusions of law. Should the Commission elect to follow this 
procedure, it shall fix the time and place at which its represen- 
tatives will hear the appeal and, at least 10 days before the 
hearing, give written notice of the hearing to the appellant and to 
the clerk of the board of commissioners of the county from which 
the appeal is taken. At the hearing the Commission’s represen- 
tatives shall hear all evidence and affidavits offered by the 
appellant and appellee county and may exercise the authority 
granted by subsection (d), below, to obtain information pertinent 
to decision of the appeal. The representatives conducting the 
hearing shall submit to the Commission and to the appellant and 
appellee their recommended findings of fact and conclusions of 
law. Upon the request of any party, the representatives conduct- 
ing the hearing shall also submit to the Commission and to the 
appellant and appellee a full record of the proceeding. The cost of 
providing the full record of the proceeding shall be borne by the 
party requesting it, unless the Commission determines for good 
cause that the cost should be borne by the Commission. The 
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Commission shall review the record, the recommended findings of 
fact and conclusions of law, and any written arguments that may 
be submitted to the Commission by the appellant or appellee 
within 15 days following the date on which the findings and 
conclusions were submitted to the parties and shall take one of 
the following actions: 

1. Accept the recommended findings of fact and conclusions of 
law and issue an appropriate order as provided in subdivision 
(b)(3), below. 

2. Make new findings of fact or conclusions of law based upon the 
materials submitted by the Commission’s representatives 
and issue an appropriate order as provided in subdivision 
(b)(3), below. 

3. Rehear the appeal under the procedure provided in subdivi- 
sion (b)(2)b, below, with respect to any portion of the record or 
recommended findings of fact or conclusions of law. 

b. Hearing by Full Commission. — Should the Commission elect not 
to employ the procedure provided in subdivision (b)(2)a, above, it 
shall fix a time and place at which the Commission shall hear the 
appeal and, at least 10 days before the hearing, give written 
notice of the hearing to the appellant and to the clerk of the board 
of commissioners of the county from which the appeal is taken. At 
the hearing the Commission shall hear all evidence and affidavits 
offered by the appellant and appellee county and may exercise the 
authority granted by subsection (d), below, to obtain information 
pertinent to decision of the appeal. The Commission shall make 
findings of fact and conclusions of law and issue an appropriate 
order as provided in subdivision (b)(3), below. 

(3) On the basis of the findings of fact and conclusions of law made after 
any hearing provided for by this subsection (b), the Property Tax 
Commission shall enter an order (incorporating the findings and 
conclusions) reducing, increasing, or confirming the valuation or 
valuations appealed or listing or removing from the tax lists the 
property whose listing has been appealed. A certified copy of the order 
shall be delivered to the appellant and to the clerk of the board of 
commissioners of the county from which the appeal was taken, and 
the abstracts and tax records of the county shall be corrected to reflect 
the Commission’s order. 

(4) Interest on Overpayments. — When an order of the Property Tax 
Commission reduces the valuation of property or removes the prop- 
erty from the tax lists and, based on the order, the taxpayer has paid 
more tax than is due on the property, the taxpayer is entitled to 
receive interest on the overpayment in accordance with this subdivi- 
sion. An overpayment of tax bears interest at the rate set under G.S. 
105-241.1(i) from the date the interest begins to accrue until a refund 
is paid. Interest accrues from the later of the date the tax was paid 
and the date the tax would have been considered delinquent under 
G.S. 105-360. A refund is considered paid on a date determined by the 
governing body of the taxing unit that is no sooner than five days after 
a refund check is mailed. 

(c) Appeals from Adoption of Schedules, Standards, and Rules. — It shall be 
the duty of the Property Tax Commission to hear and to adjudicate appeals 
from orders of boards of county commissioners adopting schedules of values, 
standards, and rules under the provisions of G.S. 105-317 as prescribed in this 
subsection (c), and the adoption of such schedules, standards, and rules shall 
not be subject to appeal under any other provision of this Subchapter. 
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(1) A property owner of the county who, either separately or in conjunc- 
tion with other property owners of the county, asserts that the 
schedules of values, standards, and rules adopted by order of the 
board of county commissioners do not meet the true value or present- 
use value appraisal standards established by G.S. 105-283 and G.5. 
105-277.2(5), respectively, may appeal the order to the Property Tax 
Commission within 30 days of the date when the order adopting the 
schedules, standards, and rules was first published, as required by 
G)$71005-317(c). 

(2) Upon such an appeal the Property Tax Commission shall proceed to 
hear the appeal in accordance with the procedures provided in 
subdivisions (b)(1) and (b)(2), above, and in scheduling the hearing 
upon such an appeal, the Commission shall give it priority over 
appeals that may be pending before the Commission under the 
provisions of subsection (b), above. The decision of the Commission 
upon such an appeal shall be embodied in an order as provided in 
subdivision (c)(3), below. 

(3) On the basis of the findings of fact and conclusions of law made after 
any hearing provided for by this subsection (c), the Property Tax 
Commission shall enter an order (incorporating the findings and 
conclusions): 

a. Modifying or confirming the order adopting the schedules, stan- 
dards, and rules challenged, or 

b. Requiring the board of county commissioners to revise or modify its 
order of adoption in accordance with the instructions of the 
Commission and to present the order as thus revised or modified 
for approval by the Commission under rules and regulations 
prescribed by the Commission. 

(d) Witnesses and Documents. — Upon its own motion or upon the request 
of any party to an appeal, the Property Tax Commission, or any member of the 
Commission, or any employee of the Department of Revenue so authorized by 
the Commission shall examine witnesses under oath administered by any 
member of the Commission or any employee of the Department so authorized 
by the Commission, and examine the documents of any person if there 1s 
ground for believing that ‘nformation contained in such documents is pertinent 
to the decision of any appeal pending before the Commission, regardless of 
whether such person is a party to the proceeding before the Commission. 
Witnesses and documents examined under the authority of this subsection (d) 
shall be examined only after service of a subpoena as provided in subdivision 
(d)(1), below. The travel expenses of any witness subpoenaed and the cost of 
serving any subpoena shall be borne by the party that requested the subpoena. 

(1) The Property Tax Commission, a member of the Commission, or any 
employee of the Department of Revenue authorized by the Commis- 
sion, is authorized and empowered to subpoena witnesses and to 
subpoena documents upon a subpoena to be signed by the chairman of 
the Commission directed to the witness or witnesses or to the person 
or persons having custody of the documents sought. Subpoenas issued 
under this subdivision may be served by any officer authorized to 
serve subpoenas. 

(2) Any person who shall willfully fail or refuse to appear, to produce 
subpoenaed documents in response to a subpoena, or to testify as 
provided in this subsection (d) shall be guilty of a Class 1 misde- 
meanor. 

(e) Time Limits for Appeals. — A notice of appeal from an order of a board 
of county commissioners, other than an order adopting a uniform schedule of 
values, or from a board of equalization and review shall be filed with the 
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Property Tax Commission within 30 days after the date the board mailed a 
notice of its decision to the property owner. A notice of appeal from an order 
adopting a schedule of values shall be filed within the time set in subsection (c). 


(f) Notice of Appeal. 


— A notice of appeal filed with the Property Tax 


Commission shall be in writing and shall state the grounds for the appeal. A 
property owner who files a notice of appeal shall send a copy of the notice to the 


appropriate county assessor. 


(g) What Constitutes Filing. — A notice of appeal submitted to the Property 
Tax Commission by a means other than United States mail is considered to be 
filed on the date it is received in the office of the Commission. A notice of appeal 
submitted to the Property Tax Commission by United States mail is considered 
to be filed on the date shown on the postmark stamped by the United States 
Postal Service. If an appeal submitted by United States mail is not postmarked 
or the postmark does not show the date of mailing, the appeal is considered to 
be filed on the date it is received in the office of the Commission. A property 
owner who files an appeal with the Commission has the burden of proving that 
the appeal is timely. (1939, c. 310, ss. 402, L1OG LOOM Oop cals oO toe l0, 1967, 
ey Mkeke arch op lie lateh xe. ore (ict Iba AIS Wale zo. 806, s. 1; 1973, c. 476, 5.193; LOST ce 
295, ss. 3, 9; c. 680, ss. 4, 5; 1989 (Reg. pess., 1990),c. 1005, ss..1, 2: 1991 (Reg. 
mess: 1992).c 1016.31. 1993.0. 939, s. 713; 1994, Ex. Sess., c. 24, s. L4(c): 


1997-205 s. ly) 


Legal Periodicals. — For article on the 
need to reform North Carolina Property tax 
law, see 59 N.C.L. Rev. 675 (1981). 


For 1997 legislative survey, see 20 Campbell 
L. Rev. 481. 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under former similar provti- 
sions. 

Legislative Intent. — The Legislature in- 
tended the right of appeal in these cases to 
extend only to taxpayers or those persons who 
have ownership interests in the property sub- 
ject to taxation. In re Appeal of Forsyth County, 
104 N.C. App. 635, 410 S.E.2d 533 (1991), cert. 
denied, 330 N.C. 851, 413 S.E.2d 551 (1992). 

Filing of Notice of Appeal. — A notice of 
appeal submitted to the Commission via the 
Postal Service, but which does not bear a post- 
mark stamped by the Service, is considered 
filed only upon receipt by the Commission. In re 
Bass Income Fund, 115 N.C. App. 703, 446 
S.E.2d 594 (1994). 

Entry of Judgment. — This section, rather 
than G.S. 1A-1, Rule 58, controlled appeal to 
the Property Tax Commission, including entry 
of judgment. In re Gen. Tire, Inc., 102 N.C. App. 
38, 401 S.E.2d 391 (1991). 

Property Tax Commission is given gen- 
eral supervisory power over the valuation 
and taxation of property throughout the State 
and authority to correct improper assessments. 
In re King, 281 N.C. 533, 189 S.E.2d 158 (1972). 

Property Tax Commission Empowered 
to Make Final Valuation of Property. — 
The legislature’s intent is that the agency des- 
ignated to hear appeals in all matters pertain- 


ing to tax valuations should also be the one 
empowered to make the final valuation. The 
State Board of Assessment (now Property Tax 
Commission) — unlike the courts — has the 
staff, the specialized knowledge and expertise 
necessary to make informed decisions upon 
questions relating to the valuation and assess- 
ment of property. King v. Baldwin, 276 N.C. 
SLOP 12 Sse 2dehooro): 

Limits on Commission’s Powers. — State 
Property Tax Commission’s authority to issue 
an order reducing, increasing or confirming the 
valuation or valuations appealed, or listing or 
removing from the tax lists the property which 
has been appealed, is subject to the same stat- 
utory parameters as assessors, county boards 
and county commissioners. In re Allred, 351 
N.C. 1, 519 S.E.2d 52 (1999), 

Decision Regarding Exemption. — Al- 
though the decision of the county board to grant 
or deny an exemption is a discretionary one, it 
is reviewable by the Property Tax Commission. 
In re K-Mart Corp., 319 N.C. 378, 354 S.E.2d 
468 (1987). 

Dismissal of Appeals to Commission. — A 
county board of equalization and review oper- 
ates in a very informal manner. No record is 
kept and usually little hard evidence exists to 
indicate the procedures followed. Therefore, 
appeals to the Property Tax Commission should 
not be dismissed on technical grounds but only 
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for clear noncompliance with statutory prereq- 
uisites. Brock v. North Carolina Property Tax 
Comm'n, 290 N.C. 731, 228 S.E.2d 25401.976): 

Taxpayer Must Exhaust Administrative 
Remedy Before Resorting to Courts. — The 
legislature has provided adequate means 
whereby the individual taxpayer may contest 
not only the valuation which the county com- 
missioners have placed upon his own property 
but the entire tax list or assessment roll, and he 
must exhaust this administrative remedy be- 
fore he can resort to the courts. King v. Bald- 
win, 276 N.C. 316, 172 S.E.2d 12 (1970). 

The superior court has no authority to issue 
mandamus commanding the commissioners to 
revalue all real property in the county Abs 
true value in money, since taxpayers must first 
exhaust the statutory administrative remedies 
in the county board of equalization and review 
and in the State Board of Assessment (now 
Property Tax Commission) before they can re- 
sort to the superior court. King v. Baldwin, 276 
N.C. 316, 172 S.E.2d 12 (1970). 

But Judicial Review Is Available. — Any 
person aggrieved by a final decision of the 
Property Tax Commission, and who has ex- 
hausted all administrative remedies available 
to him, is entitled to judicial review under G.S. 
150A-43 (see now G.S. 150B-43) et seq. Brock v. 
North Carolina Property Tax Comm'n, 290 N.C. 
731, 228 S.E.2d 254 (1976). 

The administrative decisions of the Property 
Tax Commission, whether with respect to the 
schedule of values of the appraisal of property, 
are always subject to judicial review after ad- 
ministrative procedures have been exhausted. 
Brock v. North Carolina Property Tax Comm'n, 
990 N.C. 731, 228 S.E.2d 254 (1976). 

And Jurisdiction of State Board (now 
Property Tax Commission) Not Exclusive. 
__ See In re Freight Carriers, Inc., D63uN.C. 
345, 139 S.E.2d 633 (1965). 

Jurisdiction Lacking. -—— Where County 
Tax Assessor attempted to appeal in his indi- 
vidual capacity a decision of the Board of 
Equalization and Review that he could not 
appeal in his official capacity as Tax Assessor 
he had no standing to appeal to the Property 
Tax Commission and the Commission had no 
jurisdiction to hear his appeal. In re Moses lek 
Cone Mem. Hosp., 113 N.C. App. 562, 439 
S £.2d 778 (1994), aff'd in part, cert. improvi- 
dently granted in part, 340 N.C. 93, 455 S.E.2d 
ASi (1995). 

Weight of Findings of Commission upon 
Review. — When judicial review is sought in 
superior court on the record made before the 
Property Tax Commission, the court is bound 
by the findings if they are supported by compe- 
tent, material and substantial evidence under 
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G.S. 150A-51(5) (see now G.S. 150B-51(5)) in 
view of the entire record as submitted. Brock v. 
North Carolina Property Tax Comm’n, 290 N.C. 
731, 228 S.E.2d 254 (1976). 

When Case Remanded to Commission. — 
Where the findings of the Property Tax Com- 
mission are not supported according to the 
requirements of G.S. 150A-51(5) (see now G.S. 
150B-51(5)), the case will be remanded for 
further proceedings. Brock v. North Carolina 
Property Tax Comm'n, 290) N. Ci 73 16225 
S.E.2d 254 (1976). 

Steps in Obtaining Review of Valuation. 
__ If the county commissioners have failed to 
value land at its true value in money — be the 
failure deliberate, an error in judgment, or 
caused by a misconception of the law — plain- 
tiffs’ initial step is to complain to the county 
board of equalization and review and request a 
hearing. If they are dissatisfied with the action 
taken by that board they may except to its 
order and appeal to the State Board (now 
Property Tax Commission). Thereafter, plain- 
tiffs may resort to the courts, but only to obtain 
judicial review for errors of law or abuse of 
discretion by the State Board (now Property 
Tax Commission). King v. Baldwin, 276. NC. 
316, 172 S.B.2d 12 (1970). 

Burden of Proof on Taxpayer. — While 
there is an affirmative duty upon the taxing 
authority to reappraise property if statutorily 
enumerated circumstances exist, the burden of 
proof is on the taxpayer to establish the pres- 
ence of such conditions. MAO/Pines Assocs. V. 
New Hanover County Bd. of Equalization, 116 
N.C. App. 551, 449 S.E.2d 196 (1994). 

Showing Required to Have Valuation 
Set Aside. — In order for a taxpayer to have 
valuation set aside, he must show more than a 
failure to follow the statutory procedures. It is 
not enough for the taxpayer to show that the 
means adopted by the tax supervisor were 
wrong; he must also show that the result ar- 
rived at is substantially greater than the true 
value in money of the property assessed, 1.€., 
that the valuation was unreasonably high. In re 
Highlands Dev. Corp., 80 N.C. App. 544, 342 
S.E.2d 588 (1986). 

Where taxpayers failed to show how 
they were aggrieved by the valuation of 
other owners’ property, the Commission 
properly refused to allow them to appeal those 
valuations as a class action. In re Highlands 
Dev. Corp., 80 N.C. App. 544, 342 S.H.2d 588 
(1986). 

Cited in In re Boos, 95 N.C. App. 386, 382 
S £.2d 769 (1989); In re N. Telecom, Inc., 112 
N.C. App. 215, 435 S.f.2d 367°(1993); In re 
Moses H. Cone Mem. Hosp., 340 N.C. 938, 455 
S £.2d 431 (1995); In re Allred, 128 N.C. App. 
604, 496 S.E.2d 405 (1998). 
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§ 105-291. Powers of Department and Commission. 


(a) General Powers. — The Department of Revenue is authorized to exercise 
all powers reasonably necessary to perform the duties imposed upon it by this 
Subchapter and other laws of this State. 

(b) Rule-Making Power. — The Department may adopt such rules and 
regulations, not inconsistent with law, as the Department may deem necessary 
to perform the duties or responsibilities of this Chapter. 

(c) General Investigatory Authority. — In exercising general and specific 
supervision over the valuation and taxation of property, the Department or any 
authorized deputy shall have power to examine witnesses under oath admin- 
istered by any member or authorized deputy and to examine the documents of 
any State department, county, city, town, or taxpayer if there is ground for 
believing that the witnesses have or that the documents contain information 
pertinent to the subject of the Department’s inquiry. Witnesses and documents 
examined under the authority of this subsection (c) may be obtained through 
service of subpoenas as provided in subdivision (c)( 1), below. 

(1) To obtain the testimony of witnesses or to obtain access to the 
documents enumerated in this subsection (c), the Department or any 
authorized deputy is authorized and empowered to subpoena wit- 
nesses and to subpoena documents upon a subpoena to be signed by 
the Secretary of Revenue directed to the witness or to the person 
having custody of the documents sought, and to be served by any 
officer authorized to serve subpoenas. 

(2) Any person who shall willfully fail or refuse to appear; to produce 
subpoenaed documents before the Department or authorized deputy 
in response to a subpoena; or to testify as provided in this subsection 
(c) shall be guilty of a Class 1 misdemeanor. 

(d) Certification of Actions. — The Property Tax Commission shall have 
power to certify copies of its records, orders, and proceedings by attesting the 
copies with its official seal, and copies of records, orders, or proceedings so 
certified shall be received in evidence in all courts of this State with like effect 
as certified copies of other public records. 

(e) Power to Require Reports. — In its discretion, the Department may 
require tax supervisors, clerks of boards of county commissioners, and county 
accountants to file with it, when called for, complete reports of the appraised 
and assessed value of all real and personal property in the counties, itemized 
as the Department may prescribe. 

(f) Power to Prescribe Record Forms. — The Department may prescribe the 
forms, books, and records to be used in the listing, appraisal, and assessment 
of property and in the levying and collection of property taxes, and how the 
same shall be kept. 

(g) Power to Recommend Appraisal Standards. — The Department may 
develop and recommend standards and rules to be used by tax supervisors and 
other responsible officials in the appraisal of specific kinds and categories of 
property for taxation. (1939, c. 310, s. 203; 1945, c. 955; PDI ce. 798; 1971 ae 
806, s. 1; 1973, c. 476, s. 193: 1993, c. 539, s. 714; 1994, Ex. Sess., c. 24, s. 14(c).) 


8§ 105-292, 105-293: Repealed by Session Laws 1973, c. 476, s. 193. 
ARTICLE 16. 
County Listing, Appraisal, and Assessing Officials. 


§ 105-294. County assessor. 


(a) Appointment. — Persons occupying the position of county assessor on 
July 1, 1983, shall continue in office until the first Monday in July, 1983. At its 
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first regular meeting in July, 1983, and every two years or four years 
thereafter, as appropriate, the board of county commissioners of each county 
shall appoint a county assessor to serve a term of not less than two nor more 
than four years; provided, however, that no person shall be eligible for initial 
appointment to a term of more than two years unless such person 1s deemed to 
be qualified as provided in subsection (b) of this section or has been certified by 
the Department of Revenue as provided in subsection (c) of this section. The 
board of commissioners may remove the assessor from office during his term 
for good cause after giving him notice in writing and an opportunity to appear 
and be heard at a public session of the board. Whenever a vacancy occurs 1 
this office, the board of county commissioners shall appoint a qualified person 
to serve as county assessor for the period of the unexpired term. 

(b) Persons who held the position of assessor on July 1, 1971, and continue 
to hold the position, and persons who have been certified for appointment as 
assessor by the Department of Revenue between July 1, 1971, and July 1, 
1983, are deemed to be qualified to serve as county assessor. Any other person 
selected to serve as county assessor must meet the following requirements: 

(1) Be at least 21 years of age as of the date of appointment; 

(2) Hold a high school diploma or certificate of equivalency, or in the 
alternative, have five years employment experience in a vocation 
which is reasonably related to the duties of a county assessor, 

(3) Within two years of the date of appointment, achieve a passing score 
‘n courses of instruction approved by the Department of Revenue 
covering the following topics: 

a. The laws of North Carolina governing the listing, appraisal, and 
assessment of property for taxation; 

b. The theory and practice of estimating the fair market value of real 
property for ad valorem tax purposes, 

c. The theory and practice of estimating the fair market value of 
personal property for ad valorem tax purposes; and 

d. Property assessment administration. 

(4) Upon completion of the required four courses, achieve a passing grade 
in a comprehensive examination in property tax administration 
conducted by the Department of Revenue. 

(c) Certification. — Persons meeting all of the requirements of this section 
shall be certified by the Department of Revenue. From the date of appointment 
until the date of certification, persons appointed to serve as county assessor are 
deemed to be serving in an acting capacity. Any person who fails to qualify 
within two years after the date of initial appointment shall not be eligible for 
reappointment until all of the requirements have been met. 

(d) In order to retain the position of county assessor, every person serving as 
county assessor, including those persons deemed to be qualified under the 
provisions of this act, shall, in each period of 24 months, attend at least 30 
hours of instruction in the appraisal or assessment of property as provided in 
regulations of the Department of Revenue. 

(e) The compensation and expenses of the county assessor shall be deter- 
mined by the board of county commissioners. 

(f) Alternative to separate office of county assessor. — Pursuant to Act 
[Article] VI, Section 9 of the North Carolina Constitution, the office of county 
assessor is hereby declared to be an office that may be held concurrently with 
any other appointive or elective office except that of member of the board of 
fee crramigsigners. (lose vosdt0Nas400) S0lenoa sve 10 See. 
Pagae 1 1978) ceAT@ves193; 10830. 8187312, 11087, 0/45; e802) 193 1-20, ©. 
By) 
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Editor’s Note. — In subsection (f), the word ing “Act” since the intended reference was to 
“Article” has been inserted in brackets follow- N.C. Const., Art. VI, § 9. 


§ 105-295. Oath of office for assessor. 


The assessor, as the holder of an appointed office, shall take the oath 
required by Article VI, § 7 of the North Carolina Constitution with the 
following phrase added to it: “that I will not allow my actions as assessor to be 
influenced by personal or political friendships or obligations,”. The oath must 
be filed with the clerk of the board of county commissioners. (1939, c. 310, s. 
402; 1971, c. 806, s. 1; 1987, c. 45, s. 1; 1991, c. 110, s. 4; 1991 (Reg. Sess., 1992)! 
CL 00 {Sete 


§ 105-296. Powers and duties of assessor. 


(a) The county assessor shall have general charge of the listing, appraisal, 
and assessment of all property in the county in accordance with the provisions 
of law. He shall perform the duties imposed upon him by law, and he shall have 
and exercise all powers reasonably necessary in the performance of his duties 
not inconsistent with the Constitution or the laws of this State. 

(b) Within budgeted appropriations, he shall employ listers, appraisers, and 
clerical assistants necessary to carry out the listing, appraisal, assessing, and 
billing functions required by law. The assessor may allocate responsibility 
among such employees by territory, by subject matter, or on any other 
reasonable basis. Each person employed by the assessor as a real property 
appraiser or personal property appraiser shall during the first year of 
employment and at least every other year thereafter attend a course of 
instruction in his area of work. At the end of the first year of their employment, 
such persons shall also achieve a passing score on a comprehensive examina- 
tion in property tax administration conducted by the Department of Revenue. 

(c) At least 10 days before the date as of which property is to be listed, he 
shall advertise in a newspaper having general circulation in the county and 
post in at least five public places in each township in the county a notice 
containing at least the following: 

(1) The date as of which property is to be listed. 

(2) The date on which listing will begin. 

(3) The date on which listing will end. 

(4) The times between the date mentioned in subdivision (c)(2), above, 
and the date mentioned in subdivision (c)(3), above, during which lists 
will be accepted. 

(5) The place or places at which lists will be accepted at the times 
established under subdivision (c)(4), above. 

(6) A statement that all persons who, on the date as of which property is 
to be listed, own property subject to taxation must list such property 
within the period set forth in the notice and that any person who fails 
to do so will be subject to the penalties prescribed by law. 

If the listing period is extended in any county by the board of county 
commissioners, the assessor shall advertise in the newspaper in which the 
original notice was published and post in the same places a notice of the 
extension and of the times during which and the place or places at which lists 
will be accepted during the extended period. 

(d) through (f) Repealed by Session Laws 1987, c. 43, s. 2. 

(g) He shall have power to subpoena any person for examination under oath 
and to subpoena documents whenever he has reasonable grounds for the belief 
that such person has knowledge or that such documents contain information 
that is pertinent to the discovery or valuation of any property subject to 
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G.S. 105-296(j) and (2) are set out twice. See notes. 


i 
taxation in the county or that is necessary for compliance with the require- 
ments as to what the tax list shall contain. The subpoena shall be signed by the 
chairman of the board of equalization and review if that board is in session; 
otherwise, it shall be signed by the chairman of the board of county commis- 
sioners. It shall be served by an officer qualified to serve subpoenas. Any 
person who shall wilfully fail or refuse to appear, produce subpoenaed 
documents, or testify concerning the subject of the inquiry shall be guilty of a 
Class 1 misdemeanor. 

(h) Only after the abstract has been carefully reviewed can the assessor 
require any person operating a business enterprise in the county to submit a 
detailed inventory, statement of assets and liabilities, or other similar infor- 
mation pertinent to the discovery or appraisal of property taxable in the 
county. Inventories, statements of assets and liabilities, or other information 
secured by the assessor under the terms of this subsection, but not expressly 
required by this Subchapter to be shown on the abstract itself, shall not be 
open to public inspection but shall be made available, upon request, to 
representatives of the Department of Revenue or of the Employment Security 
Commission. Any assessor or other official or employee disclosing information 
so obtained, except as may be necessary in listing or appraising property in the 
performance of official duties, or in the administrative or judicial proceedings 
relating to listing, appraising, or other official duties, shall be guilty of a Class 
a misdemeanor and punishable only by a fine not exceeding fifty dollars 
($50.00). 

(i) Prior to the first meeting of the board of equalization and review, the 
assessor may, for good cause, change the appraisal of any property subject to 
assessment for the current year. Written notice of a change in assessment shall 
be given to the taxpayer at his last known address prior to the first meeting of 
the board of equalization and review. 

(j) (Effective for taxes imposed for taxable years beginning on or 
after July 1, 2003, and prior to July 1, 2005) The assessor must annually 
review at least one eighth of the parcels in the county classified for taxation at 
present-use value to verify that these parcels qualify for the classification. By 
this method, the assessor must the eligibility of all parcels classified for 
taxation at present-use value in an eight-year period. The period of the review 
process is based on the average of the preceding three years’ data. The assessor 
may request assistance from the Farm Service Agency, the Cooperative 
Extension Service, the Division of Forest Resources of the Department of 
Environment and Natural Resources, or other similar organizations. 

The assessor may require the owner of classified property to submit any 
-nformation, including sound management plans for forestland, needed by the 
assessor to verify that the property continues to qualify for present-use value 
taxation. The owner has 60 days from the date a written request for the 
information is made to submit the information to the assessor. If the assessor 
determines the owner failed to make the information requested available in 
the time required without good cause, the property loses its present-use value 
classification and the property's deferred taxes become due and payable as 
provided in G.S. 105-277.4(c). The assessor must reinstate the property's 
present-use value classification when the owner submits the requested infor- 
mation unless the information discloses that the property no longer qualifies 
for present-use value classification. When a property’s present-use value 
classification is reinstated, it 1s reinstated retroactive to the date the classifi- 
cation was revoked and any deferred taxes that were paid as a result of the 
revocation must be refunded to the property owner. 

In determining whether property is operating under a sound management 
program, the assessor must consider any weather conditions or other acts of 
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nature that prevent the growing or harvesting of crops or the realization of 
income from cattle, swine, or poultry operations. The assessor must also allow 
the property owner to submit additional information before making this 
determination. 

(J) (Effective for taxes imposed for taxable years beginning on or 
after July 1, 2005) The assessor must annually review at least one eighth of 
the parcels in the county classified for taxation at present-use value to verify 
that these parcels qualify for the classification. By this method, the assessor 
must review the eligibility of all parcels classified for taxation at present-use 
value in an eight-year period. The period of the review process is based on the 
average of the preceding three years’ data. The assessor may request assis- 
tance from the Farm Service Agency, the Cooperative Extension Service, the 
Division of Forest Resources of the Department of Environment and Natural 
Resources, or other similar organizations. 

The assessor may require the owner of classified property to submit any 
information, including sound management plans for forestland, needed by the 
assessor to verify that the property continues to qualify for present-use value 
taxation. The owner has 60 days from the date a written request for the 
information is made to submit the information to the assessor. If the assessor 
determines the owner failed to make the information requested available in 
the time required without good cause, the property loses its present-use value 
classification and the property’s deferred taxes become due and payable as 
provided in G.S. 105-277.4(c). If the property loses its present-use value 
classification for failure to provide the requested information, the assessor 
must reinstate the property’s present-use value classification when the owner 
submits the requested information within 60 days after the disqualification 
unless the information discloses that the property no longer qualifies for 
present-use value classification. When a property’s present-use value classifi- 
cation is reinstated, it is reinstated retroactive to the date the classification 
was revoked and any deferred taxes that were paid as a result of the revocation 
must be refunded to the property owner. The owner may appeal the final 
decision of the assessor to the county board of equalization and review as 
provided in G.S. 105-277.4(b1). 

In determining whether property is operating under a sound management 
program, the assessor must consider any weather conditions or other acts of 
nature that prevent the growing or harvesting of crops or the realization of 
income from cattle, swine, or poultry operations. The assessor must also allow 
the property owner to submit additional information before making this 
determination. 

(k) He shall furnish information to the Department of Revenue as required 
by the Department to conduct studies in accordance with G.S. 105-289(h), 

(1) (Effective for taxes imposed for taxable years beginning prior to 
July 1, 2005) The assessor shall annually review at least one-eighth of the 
parcels in the county exempted or excluded from taxation to verify that these 
parcels qualify for the exemption or exclusion. By this method, the assessor 
shall review the eligibility of all parcels exempted or excluded from taxation in 
an eight-year period. The assessor may require the owner of exempt or 
excluded property to make available for inspection any information reasonably 
needed by the assessor to verify that the property continues to qualify for the 
exemption or exclusion. The owner has 60 days from the date a written request 
for the information is made to submit the information to the assessor. If the 
assessor determines that the owner failed to make the information requested 
available in the time required without good cause, then the property loses its 
exemption or exclusion. The assessor must reinstate the property’s exemption 
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or exclusion when the owner makes the requested information available unless 


the information discloses that the property is 


exemption of exclusion. 


no longer eligible for the 


(1) (Effective for taxes imposed for taxable years beginning on or 
after July 1, 2005) The assessor shall annually review at least one-eighth of 
the parcels in the county exempted or excluded from taxation to verify that 


these parcels qualify for the exempt 


ion or exclusion. By this method, the 


assessor shall review the eligibility of all parcels exempted or excluded from 
taxation in an eight-year period. The assessor may require the owner of 
exempt or excluded property to make available for inspection any information 
reasonably needed by the assessor to verify that the property continues to 
qualify for the exemption or exclusion. The owner has 60 days from the date a 


written request for the information 1S 
assessor. If the assessor determines 


made to submit the information to the 
that the owner failed to make the 


information requested available in the time required without good cause, then 


the property loses its 


exemption or exclusion. If the property loses its 


exemption or exclusion for failure to provide the requested information, the 
assessor must reinstate the property's exemption or exclusion when the owner 


makes the requested information aval 
fication unless the information discloses 


for the exemption or exclusion. 


lable within 60 days after the disquali- 


that the property is no longer eligible 


(m) The assessor shall annually review the transportation corridor official 
maps and amendments to them filed with the register of deeds pursuant to 
Article 2E of Chapter 136 of the General Statutes. The assessor must indicate 


on all tax maps maintained by the county or city that portion of the properties 
embraced within a transportation corridor and must note any variance 
granted for the property for such period as the designation remains in effect. 


The assessor must tax 


the property within a transportation corridor as 


required under G.S. 105-277.9. (1939, c. 310, ss. 403, 404; Popo ves O70) S: 3; 
1955, c. 1012, s. 1; 1957, c. 202; 1959, c. 740, s. 3; 1963, c. 302; 1971, co806,"s. 
1; 1973, c. 560; 1983, c. 813, s. 3: 1985, c. 518, s. 2; 1987, c. Aese2 cr45, ss. 1 


2: c. 830, s. 84(b); 1987 (Reg. Sess., 1988 


), c. 1044, s. 13; 1991, c. BARS Cr ils 


senem( O93 %c+539) ss. 715, 716; 1994, Ex. Sess., c. 24, s. 14(c); 2001-139, ss. 3-5; 
2002-184, s. 6; 2005-313, s. 7; 2005-386, s. 1.4.) 


Subsection (j) Set Out Twice. — The first 
version of subection (j) set out above is effective 
for taxes imposed for taxable years beginning 
on or after July 1, 2003, and prior to July Ae 
2005. The second version of subsection (j) set 
out above is effective for taxes imposed for 
taxable years beginning on or after July 1, 
2005. 

Subsection (J) Set Out Twice. — The first 
version of subection (J) set out above is effective 
for taxes imposed for taxable years beginning 
prior to July 1, 2005. The second version of 
subsection (1) set out above is effective for 
taxable years beginning on or after July 1, 
2005. 

Effect of Amendments. — Session Laws 
2002-184, s. 6, effective for taxes imposed for 
taxable years beginning on or after July 1, 
2003, divided subsection (j) into paragraphs, 
and in the first paragraph, inserted “at least” in 


the first sentence, added the last two sentences, 
and substituted “must” for “shall” twice; in- 
serted “including sound management plans for 
forestland” in the second paragraph; and added 
the last paragraph. 

Session Laws 2005-313, s. 7, effective for 
taxes imposed for taxable years beginning on or 
after July 1, 2005, inserted “if the property 
loses its present-use value classification for 
failure to provide the requested information” 
and “within 60 days after the disqualification” 
-n the fourth sentence of the second paragraph 
of (j) and in the last sentence of (l); and added 
the last sentence to the second paragraph of (J). 

Session Laws 2005-386, s. 1.4, effective Sep- 
tember 13, 2005, substituted “Division of For- 
est Resources” for “Forest Resources Division” 
in the first paragraph of subsection (Qj). 

Legal Periodicals. — For articie on the 
need to reform North Carolina property tax 
law, see 59 N.C.L. Rev. 675 (1981). 
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CASE NOTES 


Cited in In re Bassett Furn. Indus., Inc., 79 
N.C. App. 258, 339 S.E.2d 16 (1986). 


§ 105-297. Assistant assessors. 


The board of county commissioners may, upon the recommendation of the 
assessor, appoint one or more assistant assessors. The board may delegate to 
assistant assessors appointed under this section responsibility for the ap- 
praisal of real property, the listing and appraisal of business property, or such 
other duties as the board deems advisable. Pursuant to Article VI, Sec. 9, of the 
North Carolina Constitution, the office of assistant assessor is hereby declared 
to be an office that may be held concurrently with any other appointive office. 
(1939, c. 310, s. 409; 1955, c. 866; 1963, c. 625; 1967, cc. 59, 293; 1971, c. 802, 
Setldls CuS0Gus BeeLOS Cu} ote lia) 


§ 105-298: Repealed by Session Laws 1987, c. 43, s. 3. 


§ 105-299. (Effective for taxes imposed for taxable years 
beginning before July 1, 2003) Employment of 
experts. 


The board of county commissioners may employ appraisal firms, mapping 
firms or other persons or firms having expertise in one or more of the duties of 
the assessor to assist him or her in the performance of such duties. The county 
may make available to such persons any information it has that will facilitate 
the performance of a contract entered into pursuant to this section. Persons 
receiving such information shall be subject to the provisions of G.S. 105-289(e) 
and G.S. 105-259 regarding the use and disclosure of information provided to 
them by the county. Any person employed by an appraisal firm whose duties 
include the appraisal of property for the county shall be required to demon- 
strate that he or she is qualified to carry out such duties by achieving a passing 
grade on a comprehensive examination in the appraisal of property adminis- 
tered by the Department of Revenue. In the employment of such firms, primary 
consideration shall be given to the firms registered with the Department of 
Revenue pursuant to the provisions of G.S. 105-289(i). A copy of the specifica- 
tions to be submitted to potential bidders and a copy of the proposed contract 
may be sent by the board to the Department of Revenue for review before the 
invitation or acceptance of any bids. Contracts for the employment of such 
firms or persons shall be deemed to be contracts for personal services and shall 
not be subject to the provisions of Article 8, Chapter 148, of the General 
Statutes. (1939, c. 310, s. 408; 1971, c. 806, s. 1; 1973, c. 476, s. 193; 1975, c. 
908, s. 2; 1983, c. 813, s. 4; 1985, c. 601, s. 2; 1989, c. 79.) 


Section Set Out Twice. — The section for taxable year beginning on or after July 1, 
above is effective for taxes imposed for taxable 2003, see the following section, also numbered 
years beginning before July 1, 2003. For the GS. 105-299. 
section as amended effective for taxes imposed 


CASE NOTES 


Private Auditors. — The General Assembly that grant of authority is the power to decide 
had specifically authorized each county to em- __ the basis upon which the private auditors are to 
ploy private auditors, and a power incidental to be employed. In re Philip Morris U.S.A, 335 
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N.C. 227, 436 S.E.2d 828 (1993), cert. denied, policy. In re Philip Morris U.S.A, 335 N.C. 227, 

335 N.C. 466, 441 S.E.2d 118, 512 U.S. 1228, 436 S.E.2d 828 (1993), cert. denied, 335 N.C. 

114 S. Ct. 2726, 129 L. Ed. 2d 850 (1994). 266,441. B20, 118,512) U.S.12285 114 3).Ct, 
Contingent fee contracts for private tax 2726, 129 L. Ed. 2d 850 (1994). 

auditor’s services are not contrary to public 


§ 105-299. (Effective for taxes imposed for taxable years 
beginning on or after July 1, 2003) Employ- 
ment of experts. 


The board of county commissioners may employ appraisal firms, mapping 
firms or other persons or firms having expertise in one or more of the duties of 
the assessor to assist the assessor in the performance of these duties. The 
county may also assign to county agencies, or contract with State or federal 
agencies for, any duties involved with the approval or auditing of use-value 
accounts. The county may make available to these persons any information it 
has that will facilitate the performance of a contract entered into pursuant to 
this section. Persons receiving this information are subject to the provisions of 
G.S. 105-289(e) and G.S. 105-259 regarding the use and disclosure of informa- 
tion provided to them by the county. Any person employed by an appraisal firm 
whose duties include the appraisal of property for the county must be required 
to demonstrate that he or she is qualified to carry out these duties by achieving 
a passing grade on a comprehensive examination in the appraisal of property 
administered by the Department of Revenue. In the employment of these 
firms, primary consideration must be given to the firms registered with the 
Department of Revenue pursuant to G.S. 105-289(1). A copy of the specifica- 
tions to be submitted to potential bidders and a copy of the proposed contract 
may be sent by the board to the Department of Revenue for review before the 
invitation or acceptance of any bids. Contracts for the employment of these 
firms or persons are contracts for personal services and are not subject to the 
provisions of Article 8, Chapter 148, of the General Statutes. (1939, c. 310, s. 
408; 1971, c. 806, s. 1; 1973, c. 476, s. 193; 1975, c. 508, s. 2; 1983, c. 813, s. 4; 
1985, c. 601, s. 2; 1989, c. 79; 2002-184, s. 7; 2003-416, s. 9.) 


Section Set Out Twice. — The section 
above is effective for taxes imposed for taxable 
years beginning on or after July 1, 2003. For 
the section as in effect for taxes imposed for 
taxable years beginning prior to July 1, 2003, 
see the preceding section, also numbered 105- 
299) 

Effect of Amendments. — Session Laws 


2002-184, s. 7, effective for taxes imposed for 
taxable years beginning on or after July 1, 
2003, added the second sentence, substituted 
“must” for “shall” and “are” for “shall be” 
throughout, and made stylistic changes. 

Session Laws 2003-416, s. 9, effective August 
14, 2003, made minor punctuation changes in 
the second sentence of this section. 


§ 105-300. Tax commission. 


In all counties having a tax commission or comparable agency, the commis- 
sion or agency shall, except for levying taxes, perform all the duties required 
by this Subchapter to be performed by the board of equalization and review 
and the board of county commissioners. All expenses incurred by the tax 
commission or agency or its appointees in accordance with this Subchapter 
shall be paid by the county. Pursuant to Article VI, Sec. 9, of the North Carolina 
Constitution, the office of member of a tax commission or comparable agency 1s 
hereby declared to be an office that may not be held concurrently with any 
other elective or appointive office. (1939, c. 310, s. 410; 1971, c. S0Ges. 1.) 
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ARTICLE 17. 


Administration of Listing. 


§ 105-301. Place for listing real property. 


All taxable real property that is not required by this Subchapter to be 
appraised originally by the Department of Revenue shall be listed in the 
county in which it is situated. If all or part of the real property is situated 
within the boundaries of a municipal corporation, this fact shall be specified on 
the abstract as required by G.S. 105-309. Nothing in this section shall be 
construed to conflict with the provisions of G.S. 105-326 through 105-328. 
(193 OeceraUes. 100. Lo pivo CUOts to 7 > nce. Ooms ooe) 


CASE NOTES 


Where Corporate Owner Must List Prop- home office. In re Appeal of McLean Trucking 
erty. — A corporate owner is not authorized to Co., 283 N.C. 650, 197 S.E.2d 520 (1973), de- 
list its property anywhere except the situs ofits cided under former provisions of § 105-302. 


OPINIONS OF ATTORNEY GENERAL 


Where tract of land lies within two Randolph County Tax Supervisor, 40 N.C.A.G. 
townships so much of tract as lies withineach 824 (1969), issued under former similar provi- 
township must be listed in that township. See _ sions. 
opinion of Attorney General to Mr. J.E. Rains, 


§ 105-302. In whose name real property is to be listed. 


(a) Taxable real property shall be listed in the name of the owner, and it 
shall be the owner’s duty to list it unless the board of county commissioners 
shall have adopted a permanent listing system as provided in G.S. 105-303(b). 
For purposes of this section, the board of county commissioners may require 
that real property be listed in the name of the owner of record as of the day as 
of which property is to be listed under G.S. 105-285. 

(b) If real property is listed in the name of one other than the person in 
whose name it should be listed, and the name of the proper person is later 
ascertained, the abstract and tax records shall be corrected to list the property 
in the name of the person in whose name it should have been listed. The 
corrected listing shall have the same force and effect as if the real property had 
been listed in the name of the proper person in the first instance. 

(c) For purposes of this Subchapter: 

(1) The owner of the equity of redemption in real property subject to a 
mortgage or deed of trust shall be considered the owner of the 
property, and such real property shall be listed in the name of the 
owner of the equity of redemption. 

(2) Real property owned by a corporation shall be listed in the name of the 
corporation. 

(3) Real property owned by an unincorporated association shall be listed 
in the name of the association. 

(4) Real property owned by a partnership shall be listed in the name of the 
partnership. 

(5) Real property held in connection with a sole proprietorship shall be 
listed in the name of the owner, and the name and address of the 
proprietorship shall be noted on the abstract. 

(6) Real property of which a decedent died possessed, if not under the 
control of an executor or administrator, shall be listed in the names of 
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the heirs or devisees if known, but such property may be listed as 
property of “the heirs” or “the devisees” of the decedent, without 
naming them, until they have given the assessor notice of their names 
and of the division of the estate. It shall be the duty of an executor or 
administrator having control of real property to list it in his fiduciary 
capacity, as required by subdivision (c)(7), below, until he is divested 
of control of the property. However, the right of an administrator or 
executor of a deceased person to petition for the sale of real property 
to make assets shall not be considered control of the real property for 
the purposes of this subdivision. 

(7) Real property, the title to which is held by a trustee, guardian, or other 
fiduciary, shall be listed by the fiduciary in his fiduciary capacity 
except as otherwise provided in this section. 

(8) A life tenant or tenant for the life of another shall be considered the 
owner of real property, and it shall be his duty to list the property for 
taxation, indicating on the abstract that he is a life tenant or tenant 
for the life of another named individual. 

(9) Upon request to and with the approval of the assessor, undivided 
interests in real property owned by tenants in common who are not 
copartners may be listed by the respective owners in accordance with 
their respective undivided interests. Otherwise, real property held by 
tenants in common shall be listed in the names of all the owners. 

(10) Real property owned by husband and wife as tenants by the entirety 
shall be listed on a single abstract in the names of both tenants, and 
the nature of their ownership shall be indicated thereon. 

(11) When land is owned by one party and improvements thereon or 
special rights (such as mineral, timber, quarry, waterpower, or similar 
rights) therein are owned by another party, the parties shall list their 
interests separately unless, in accordance with contractual relations 
between them, both the land and the improvements and special rights 
are listed in the name of the owner of the land. 

(12) If the person in whose name real property should be listed is 
unknown, or if title to real property is in dispute, the property shall be 
listed in the name of the occupant or, if there be no occupant, in the 
name of “unknown owner.” Such a listing shall not affect the validity 
of the lien for taxes created by G.S. 105-355. When the name of the 
owner is later ascertained, the provisions of subsection (b), above, 
shall apply. 

(13) Real property, owned under a time-sharing arrangement but man- 
aged by a homeowners association or other managing entity, shall be 
listed in the name of the managing entity. (1939, c. 310, s. 701; 1971, 
C7506) cal: 1983, 67/30, sede MOS 7ac.4o0.s.1,) 


Legal Periodicals. — For note on proce- 
dural developments in the discovery of property 
unlisted for purposes of ad valorem taxation, 
see 51 N.C.L. Rev. 531 (1973). 


For article, “Future Advances and Title In- 
surance Coverage,” see 15 Wake Forest L. Rev. 
SVAS) SIS) 


CASE NOTES 


Doctrine of instantaneous seizin does not 
serve to override a clear statutory provision 
that the owner of the equity of redemption is 
considered the owner of the real estate for the 
purpose of assessing taxes. Powell v. County of 
Haywood, 15 N.C. App. 109, 189 S.E.2d 785 
C1972): 


When Husband and Wife Regarded as 
Separate Persons. — The wife is the “tax- 
payer” with reference to taxes levied on account 
of property owned by her alone, and the hus- 
band is the “taxpayer” with reference to taxes 
levied on account of property owned by him 
alone. State v. Tant, 16 N.C. App. 113, 191 
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S.E.2d 387, cert. denied, 282 N.C. 429, 192 
S.E.2d 839 (1972), 414 U.S. 938, 94 S. Ct. 240, 
36 L. Kd. 2d 165 C1973), 

The husband and wife are, in contemplation 
of the law, a separate person from either with 
reference to land owned by them as tenants by 
the entirety. State v. Tant, 16 N.C. App. 118, 
191 S.E.2d 387, cert. denied, 282 N.C. 429, 192 
5.H.2d 839 (1972), 414 U.S. 9388, 94.5. Ct. 240, 
38.L. Ed. 2d 165 (1973). 

Life tenant has the obligation to list and 
pay the taxes on the property. Thompson v. 
Watkins, 285 N.C. 616, 207 S.E.2d 740 (1974). 

Life tenant cannot defeat the estate of 
the remainderman by allowing the land to be 
sold for taxes and taking title in himself by 
purchase at the tax sale. Thompson v. Watkins, 
285 N.C. 616, 207 Sade 740 (1974) 

Life tenant’s purchase at tax sale is re- 
garded as payment of tax, and the owner of 
the future interest is regarded as still holding 
under his original title. Thompson v. Watkins, 
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285 N.C. 616, 207 S.E.2d 740 (1974). 

Improper Listing as Affecting Purchas- 
er’s Title. — See Morrison v. McLauchlin, 88 
N.C. 251 (1883); Stone v. Phillips, 176 N.C. 457, 
97 S.E. 375 (1918); Wake County v. Faison, 204 
IN Or00, 167 oul, o9 ) (1933): 

Where Entry Copied from Former Tax 
Book. — Where neither the owner nor his 
agent had given in the land, and list taker had 
copied the entry from the former tax book, the 
land was not rightfully on the tax list, and a 
sale for taxes pursuant thereto was invalid. 
Rexford v. Phillips, 176 N.C. 457, 74 S.E. 337 
(1918); Stone v. Phillips, 176 N.C. 457, 97 S.E. 
oo Dla le), 

Applied in Powell v. Town of Canton, 15 N.C. 
App. 1138, 189 S.E.2d 784 (1972). 

Cited in Henderson County v. Osteen, 292 
N.C. 692, 235 S.E.2d 166 (1977); City of Char- 
lotte v. Little McMahan Properties, Inc., 52 
N.C. App. 464, 279 S.E.2d 104 (1981). 


§ 105-302.1. Reports on properties listed in name of un- 
known owner. 


In order to promote the discovery of “State lands” as defined by G.S. 
146-64(6), it shall be the duty of all assessors upon request to furnish the State 
of North Carolina a report on all properties listed in the name of “unknown 
owner” pursuant to G.S. 105-302(c)(12) in their respective tax jurisdictions. 
Such report shall be forwarded to the Secretary of the North Carolina 
Department of Administration. The report shall contain all information 
available to the assessor concerning the location and identification of the 
properties in question. (1979, c. 45, s. 1; 1987, c. 45, s. 1.) 


§ 105-303. Obtaining information on real property trans- 
fers; permanent listing. 


(a) To facilitate the accurate listing of real property for taxation, the board 
of county commissioners may require the register of deeds to comply with the 
provisions of subdivision (a)(1), below, or it may require him to comply with the 
provisions of subdivision (a)(2), below: 

(1) When any conveyance of real property (other than a deed of trust or 
mortgage) is recorded, the board of county commissioners may require 
the register of deeds to certify to the assessor: 

a. The name of the person conveying the property. 
b. The name and address of the person to whom the property is being 
conveyed. 
. A description of the property sufficient to locate and identify it. 
d. A statement as to whether the parcel is conveyed in whole or in 
part. 

(2) When any conveyance of real property (other than a deed of trust or 
mortgage) is submitted for recordation, the board of county commis- 
sioners may require the register of deeds to refuse to record it unless 
it has been presented to the assessor and the assessor has noted 
thereon that he has obtained the information he desires from the 
conveyance and from the person recording it. 

_(b) The board of commissioners of each county must install a permanent 
listing system. Each county must obtain the approval of the Department of 


o) 


1106 


§105-304 


ART. 17. ADMINISTRATION OF LISTING 


§105-304 


Revenue for its permanent listing system. Under such a system the provisions 
of subdivisions (b)(1) through (b)(4) of this subsection apply. 
(1) The assessor is responsible for listing all real property on the abstracts 


and tax records each year in the name of the owner of record as of the 
day as of which property is to be listed under G.S. 105-285. 


(2) Persons whose duty it is to list real property under the provisions of 


G.S. 105-302 are relieved of that duty, but annually, during the listing 
period established by G.S. 105-307, these persons must furnish the 
assessor with the information concerning improvements on and 
separate rights in real property required by G.S. 105-309(c)(3) 
through (c)(5). 


(3) The penalties imposed by G.S. 105-308 and 105-312 do not apply to 


failure to list real property for taxation, but they apply to failure to 
comply with the provisions of subdivision (b)(2) of this subsection with 
respect to reporting the construction or acquisition of improvements 
on and separate rights in real property. In such a case, the penalty 
prescribed by G.S. 105-312 shall be computed on the basis of the tax 
imposed on the improvements and separate rights. 


(4) The Department of Revenue may authorize the board of county 


commissioners to make additional modifications of the listing require- 
ments of this Subchapter, as long as the modifications do not conflict 
with subdivisions (b)(1) through (b)(3) of this subsection. (1939, c. 310, 
om On hom aceo00, silo Doe on 4 (OeshdO3nce (89. 1987 ic: 43.8. 4; 


Ge cag e099 207455.) 


Editor’s Note. — Session Laws 1999-297, s. 
1 provides that it is the intent of the General 
Assembly to encourage all counties to adopt a 
permanent property tax listing system in accor- 
dance with G.S. 105-303(b), as a permanent 
listing is more convenient for taxpayers and 
more efficient for counties; that to encourage 
counties to adopt permanent listing in the next 
few years, Session Laws 1999-297, s. 2, which 
amends G.S. 105-312, prohibits counties that 
have not adopted such a system from charging 
late listing penalties in certain circumstances; 
and that Session Laws 1999-297, s. 3, which 
amends G.S. 105-308, requires all counties to 
adopt permanent listing systems by the 2004 
tax year. 


Effect of Amendments. — Session Laws 
1999-297, s. 3, effective for taxable years begin- 
ning on or after July 1, 2004, rewrote the 
introductory language of subsection (b), substi- 
tuted “these persons must” for “such persons 
shall” in subdivision (b)(2), in subdivision (b)(3), 
substituted “do not apply to” for “shall not be 
imposed for,” substituted “apply to” for “shall be 
imposed for,” and substituted “of this subsec- 
tion” for “above” and in subdivision (b)(4), sub- 
stituted “as long ... conflict with” for “but no 
such modification shall conflict with the provi- 
sions of” and substituted “of this subsection” for 
“above.” 


CASE NOTES 


Cited in In re North Carolina Forestry 
Found., Inc., 35 N.C. App. 414, 242 S.E.2d 492 


(1978); North Carolina Forestry Found., Inc., 
996 N.C4330, 200-5. 2de 23081979). 


§ 105-304. Place for listing tangible personal property. 


(a) Listing Instructions. — This section applies to all taxable tangible 
personal property that has a tax situs in this State and that 1s not required by 
this Subchapter to be appraised originally by the Department of Revenue. The 
place in this State at which this property is taxable is determined according to 
the rules provided in this section. The person whose duty it is to list property 
must list it in the county in which the place of taxation is located, indicating on 
the abstract the information required by G.S. 105-309(d). If the place of 
taxation lies within a city or town that requires separate listing under G.S. 
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105-326(a), the person whose duty it is to list must also list the property for 
taxation in the city or town. 

(al) Electronic Listing. — The board of county commissioners may, by 
resolution, provide for electronic listing of business personal property in 
accordance with procedures prescribed by the board. If the board of county 
commissioners allows electronic listing of business personal property, the 
assessor must publish this information, including the timetable and proce- 
dures for electronic listing, in the notice required by G.S. 105-296(c). 

(b) Definitions. — The following definitions apply in this section: 

(1) Situated. — More or less permanently located. 

(2) Business premises. — The term includes, for purposes of illustration, 
the following: Store, mill, dockyard, piling ground, shop, office, mine, 
farm, factory, warehouse, rental real estate, place for the sale of 
property (including the premises of a consignee), and place for storage 
(including a public warehouse). 

(3) Electronic. — Defined in G.S. 66-312. 

(c) General Rule. — Except as otherwise provided in subsections (d) through 
(h) of this section, tangible personal property is taxable at the residence of the 
owner. For purposes of this section: 

(1) The residence of an individual person who has two or more places in 
this State at which the individual occasionally dwells is the place at 
which the individual dwelt for the longest period of time during the 
calendar year immediately preceding the date as of which property is 
to be listed for taxation. 

(2) The residence of a domestic or foreign taxpayer other than an 
individual person is the place at which its principal North Carolina 
place of business is located. 

(d) Property of Taxpayers With No Fixed Residence in This State. — 

(1) Tangible personal property owned by an individual nonresident of this 
State is taxable at the place in this State at which the property is 
situated. 

(2) Tangible personal property owned by a domestic or foreign taxpayer 
(other than an individual person) that has no principal office in this 
State is taxable at the place in this State at which the property is 
situated. 

(e) Farm Products. — Farm products produced in this State, if owned by 
their producer, are taxable at the place in this State at which they were 
produced. 

(f) Property Situated or Commonly Used at Premises Other Than Owner’s 
Residence. — Subject to the provisions of subsection (e) of this section: 

(1) Tangible personal property situated at or commonly used in connec- 
tion with a temporary or seasonal dwelling owned or leased by the 
owner of the personal property is taxable at the place at which the 
temporary or seasonal dwelling is situated. 

(2) Tangible personal property situated at or commonly used in connec- 
tion with a business premises hired, occupied, or used by the owner of 
the personal property (or by the owner’s agent or employee) is taxable 
at the place at which the business premises is situated. Tangible 
personal property that may be used by the public generally or that is 
used to sell or vend merchandise to the public falls within the 
provisions of this subdivision. 

(3) Tangible personal property situated at or commonly used in connec- 
tion with a premise owned, hired, occupied, or used by a person who 
is in possession of the personal property under a business agreement 
with the property’ owner is taxable at the place at which the 
possessor’s premise is situated. For purposes of this subdivision, the 
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term “business agreement means a commercial lease, a bailment for 
hire, a consignment, or a similar business arrangement. 

(4) In applying the provisions of subdivisions (1), (2), and (3) of this 
subsection, the temporary absence of tangible personal property from 
the place at which it is taxable under one of those subdivisions on the 
day as of which property is to be listed does not affect the application 
of the rules established in those subdivisions. The presence of tangible 
personal property at a location specified in subdivision (1), (2), or (3) 
of this subsection on the day as of which property is to be listed is 
prima facie evidence that it is situated at or commonly used in 
connection with that location. 

(g) Decedents. — The tangible personal property of a decedent whose estate 
is in the process of administration or has not been distributed is taxable at the 
place at which it would be taxable if the decedent were still alive and still 
residing at the place at which the decedent resided at the time of death. 

(h) Beneficial Ownership. — Tangible personal property within the jurisdic- 
tion of the State held by a resident or nonresident trustee, guardian, or other 
fiduciary having legal title to the property is taxable in accordance with the 
following rules: 

(1) If any beneficiary is a resident of the State, an amount representing 
that beneficiary’s portion of the property is taxable at the place at 
which it would be taxable if the beneficiary owned that portion. 

(2) If any beneficiary is a nonresident of the State, an amount represent- 
ing that beneficiary’s portion of the property is taxable at the place at 
which it would be taxable if the fiduciary were the beneficial owner of 
the property, (1959) c, 310s, SOOM 194 rer s367 195 cr 02s) 4 
MO pomcmLUD2 esse Je 3l969" c. S40. 1971'cs G06, s) 1 1973) c 476; Ss: 
HOB cr 11305200 1-279 561") 


Legal Periodicals. — For survey of 1974 
case law on taxation of personal property 
owned by nonresidents, see 53 N.C.L. Rev. 1132 
C1975). 


For article, “State Jurisdiction To Tax Tangi- 
ble Personal Property,” see 56 N.C.L. Rev. No. 
807 (1978): 


CASE NOTES 


I. General Consideration. 
Il. “Situated.” 
III. Situs. 
A. In General. 
B. Corporations. 
C. Property Located Outside State. 


I. GENERAL CONSIDERATION. 


Editor’s Note. — Some of the cases cited 
below were decided under former similar provt- 
sions. 

The theory of taxation is that the right to 
tax is derived from the protection afforded to 
the subject upon which it is imposed. The 
actual situs and control of the property within 
this State, and the fact that it enjoys the 
protection of the laws here, are conditions 
which subject it to taxation here. In re 
Plushbottom & Peabody, Ltd., 51 N.C. App. 285, 
276 S.E.2d 505, cert. denied, 303 N.C. 314, 281 
§:E£.2d 653 (1981). 

Uniform Rule Established. — The rules 


and regulations fixed by the “Revenue Act” and 
the “Machinery Act” for the guidance of the 
officers charged with the listing and assess- 
ment of property for purposes of State taxation 
govern and control the action of county and 
other municipal officers charged with the list- 
ing and assessment of property for municipal 
taxation. The conclusion, therefore, is that the 
legislature has adopted a “uniform rule” which 
must be observed. Wiley v. Commissioners of 
Salisbury, 111 N.C. 397, 16 S.E. 542 (1892). 

Cited in Powell v. County of Haywood, 15 
NICV App: 109,189 °S!E.2d 785 (972); .5zabo 
Food Serv., Inc. v. Balentine’s, Inc., 285 N.C. 
452, 206 S.E.2d 242 (1974). 
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Il. “SITUATED.” 


“Situated” connotes a more or less per- 
manent location. It does not mean a mere 
temporary presence. In re Freight Carriers, 
Inc., 263 N.C. 345, 139 S.E:2d 633 (1965). 

Words “more or less permanently” ex- 
clude necessity of establishing unquali- 
fied permanency such as actual and continu- 
ous presence in the State. In re Hanes Dye & 
Finishing Co., 285 N.C. 598, 207 8.E.2d 729 
(1974). 

As to origin of term “more or less perma- 
nently located,” see In re Hanes Dye & Fin- 
ishing Co., 285 N.C. 598, 207 S.E:2d°729 (1974). 

More Than Temporary Presence for Spe- 
cific Service Required. — Any degree of 
permanency would seem to require more than a 
temporary presence of limited duration within 
the State for a specific service pursuant to a 
scheduled arrangement as to time of entrance 
and departure. In re Hanes Dye & Finishing 
Co, 285, N.C..598,, 207 5. E..2d) 729 (1974): 

Cloth materials of nonresident convert- 
ers shipped from outside the State to tex- 
tile finishing company for processing and 
reshipment to these converters or to their cus- 
tomers at designated places outside the State 
are not “situated” or “more or less permanently 
located” in the county in which the finishing 
company is located on January 1, of the year in 
question, and, therefore, do have a tax situs in 
that county. In re Hanes Dye & Finishing Co., 
285 N.C. 598, 207 S:E.2d 729 (1974). 


Il. SITUS. 
A. In General. 


Situs is an absolute essential for tax 
exaction. Billings Transf. Corp. v. County of 
Davidson, 276 N.C. 19, 170 S.E.2d 873 (1969). 

Taxable tangible personal property must 
have acquired a tax situs in this State, for situs 
is an absolute essential for tax exaction. In re 
Bassett Furn. Indus., Inc., 79 N.C. App. 258, 
339 S.E.2d 16, appeal dismissed, 316 N.C. 558, 
344 §.E.2d 4 (1986). 

As no state may tax anything not within 
her jurisdiction without violating U.S. 
Const., Amend. XIV. Billings Transf. Corp. v. 
County of Davidson, 276 N.C. 19, 170 S.E.2d 
873 (1969). 

State of Domicile May Tax Property 
Which Has Not Acquired Situs Elsewhere. 
— The state of domicile may tax the full value 
of a taxpayer’s tangible personal property for 
which no tax situs beyond the domicile has 
been established so that the property may not 
be said to have “acquired an actual situs else- 
where.” Billings Transf. Corp. v. County of 
Davidson, 276 N.C. 19, 170 S.E.2d 873 (1969). 

Actual situs of taxable property turns on 
uninterrupted presence of the property 


CH. 105. TAXATION 


§105-304 


within the taxing jurisdiction. Billings Transf. 
Corp. v. County of Davidson, 276 N.C. 19, 170 
5.E.2d 873 (1969). 

When Personal Property of Nonresident 
May Be Taxed. — When personal property 
belonging to a nonresident has acquired a tax- 
able situs in this State, this State may tax that 
nonresident’s property without violating the 
provisions of U.S. Const., Amend. XIV. In re 
Bassett Furn. Indus., Inc., 79 N.C. App. 258, 
339 S.E.2d 16, appeal dismissed, 316 N.C. 553, 
344 §.E.2d 4 (1986). 

It is for the legislature to determine 
situs of personal property for purposes of 
taxation, and it may provide different rules for 
different kinds of property, and change them 
from time to time, and the courts may not, for 
consideration of expediency, disregard the leg- 
islative will. Planters Bank & Trust Co. v. Town 
of Lumberton, 179 N.C. 409, 102 S.E. 629 
(1920). 

The situs of personal property for purposes of 
taxation is determined by the legislature, and 
the legislature may provide different rules for 
different kinds of property and may change the 
rules from time to time. In re Bassett Furn. 
Indus:, Ines, 79°N C2 App, 258% so" S.E. Zadar. 
appeal dismissed, 316 N.C. 558, 344 S.E.2d 4 
(1986). 

Nature of Property Considered in Deter- 
mining Situs. — Any determination of the tax 
situs of tangible personal property must take 
into account the nature of the property in- 
volved. In re Appeal of Hanes Dye & Finishing 
Co., 280,N.C, 598, 207 5.H.2d) (29 (ova 

Different Kinds of Personalty Subject to 
Different Rules. — As to the situs of realty 
there can be no doubt, but the situs of person- 
alty for purposes of taxation from time imme- 
morial has been a matter for the law-making 
power, which has provided different rules for 
different kinds of personalty, and has changed 
them from time to time. In re Freight Carriers, 
Inc., 263 N.C. 345, 1389 S.E.2d 633 (1965); 

Situs of Personalty Is Ordinarily Own- 
er’s Domicile. — The situs of personal prop- 
erty for purposes of taxation is ordinarily the 
domicile of the owner. Where, however, the 
owner maintains said property in a jurisdiction 
other than that of his domicile, in the conduct of 
his business within such jurisdiction, the situs 
of said property for purposes of taxation is its 
actual situs, and not that of his domicile. In re 
Plushbottom & Peabody, Ltd., 51 N.C. App. 285, 
276 S.E.2d 505, cert. denied, 303 N.C. 314, 281 
S.E.2d 653 (1981). 

Taxation of Movable Personal Property. 
—Astate can impose upon a plaintiff’s movable 
personal property the same tax imposed upon 
similar property used in like manner by its own 
citizens, and such tax may be fixed by an 
appraisement and valuation of the average 
amount of the property thus habitually used 
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and employed. Billings Transf. Corp. v. County 
ot) Davidson, 276 N:Cy 19° L708. 2d'873 
(1969). 

A jet aircraft hangared in Rockingham 
County, North Carolina, for approximately one 
year by a nonresident corporation having no 
principal place of business in this State, under 
the stipulated facts and evidence, was “situ- 
ated” or “more or less permanently located” in 
Rockingham County on January 1, 1984, and 
therefore had a tax situs in Rockingham 
County on that date. The fact that the airplane 
happened to be physically located at a Virginia 
airport on January 1, 1984, did not defeat 
taxation by Rockingham County. In re Bassett 
Furn. Indus., Inc., 79 N.C. App. 258, 339 S.E.2d 
16, appeal dismissed, 316 N.C. 558, 344 S.E.2d 
4 (1986). 

Property Held by Executors and Trust- 
ees. — Where a testator appointed executors of 
his will who were also therein named as trust- 
ees for certain beneficiaries, who moved to 
another town, after the matters of executorship 
had been closed, leaving those of the trustee- 
ship continuing, it was held, under a former 
statute, that the personal property should have 
been listed at the place of residence of the 
beneficiaries; and the taxes not having been 
listed at all, it was proper for the commission- 
ers of the town of residence of the beneficiaries 
to cause the personalty to be listed there and 
impose the penalty prescribed by law. Smith v. 
Town of Dunn, 160 N.C. 174, 76S.E. 242 (1912). 

As to residence and domicile under 
former laws, see Town of Roanoke Rapids v. 
Patterson ot ©. iso. 1157 S-E.6603 (1922): 
Ransom v. Board of Comm’rs, 194 N.C. 237, 139 
Meroe | hol 7): 

Temporary Absence of Property. — Sub- 
division (f)(4) of this section clearly provides 
that the temporary absence of tangible per- 
sonal property from the place at which it is 
normally taxable shall not affect the rule of 
taxation. In re Plushbottom & Peabody, Ltd., 51 
N.C. App. 285, 276 S.E.2d 505, cert. denied, 303 
INCCwol4e28 Ins. H2d (6501981): 

Absence on Tax Date for Processing Out- 
side State. — A foreign corporation which was 
a broker of high fashion jeans acquired a busi- 
ness situs in Mecklenburg County so as to 
subject its property (piece goods and finished 
goods) to ad valorem taxation by Mecklenburg 
County where its only warehouse for assem- 
bling and shipping its inventory was located in 
Mecklenburg County, and the tax situs of such 
property remained in Mecklenburg County 
while it was outside North Carolina on the tax 
date being stitched or laundered. In re 
Plushbottom & Peabody, Ltd., 51 N.C. App. 285, 
276 S.E.2d 505, cert. denied, 303 N.C. 314, 281 
§.E.2d 653 (1981). 


ART. 17. ADMINISTRATION OF LISTING 


§105-304 


B. Corporations. 


“Business Situs” Defined. — Business si- 
tus means a situs acquired for tax purposes by 
one who has carried on a business in the State 
more or less permanent in its nature. In re 
Plushbottom & Peabody, Ltd., 51 N.C. App. 285, 
276 5S.E.2d 505, cert. denied, 303 N.C. 314, 281 
S.E.2d 653 (1981). 

Generally, Personalty of Corporation 
Has Situs at Principal Office. — Except for 
its property which has acquired a business 
situs elsewhere, the legislature has fixed the 
tax situs of the personalty of a corporation at 
the place of its principal office in the State. In re 
Freight Carriers, Inc., 263 N.C. 345, 139 S.E.2d 
633 (1965). 

The legislature has fixed the tax situs of a 
corporation’s tangible personal property subject 
to North Carolina’s taxing jurisdiction at the 
place of its principal office in North Carolina 
unless such property or a part thereof has a tax 
situs elsewhere and thus is not within the 
taxing jurisdiction of this State. Billings 
Transf. Corp. v. County of Davidson, 276 N.C. 
LO OrS EeZdeS73 Gl969). 

The tax situs of a corporation’s tangible per- 
sonal property within the jurisdiction of the 
State is at the place of its principal office in 
North Carolina. In re Plushbottom & Peabody, 
etd: Pp ouN | C-sAnps 285927605. Ee2d}o0bsicert: 
denied, 303 N.C. 314, 281 S.E.2d 653 (1981). 

Although Part of Personalty Located 
Elsewhere. — Where a corporation had its 
place of business and principal office in one 
town, with a part of the personal property 
located in another town, such property was 
only taxable in the town where the place of 
business and principal office were located. The 
same was said to be true of a partnership. City 
of Winston v. City of Salem, 131 N.C. 404, 42 
S.E. 889 (1902). 

Corporations Engaged in Interstate Op- 
erations. — The state of domicile may consti- 
tutionally subject its own corporations to non- 
discriminatory property taxes even though they 
are engaged in interstate commerce. It is only 
multiple taxation of interstate operations that 
violates the Commerce Clause. Billings Transf. 
Corp. v. County of Davidson, 276 N.C. 19, 170 
oH. 20 873 (1969). 

Subdivision (d)(2) Contemplates Prop- 
erty in Transient Condition. — Subdivision 
(d)(2) of this section contemplates a situation in 
which a corporation has no principal office in 
this State, and its property is in a transient 
condition through the state. In re Plushbottom 
& Peabody, Ltd., 51 N.C. App. 285, 276 S.E.2d 
505, cert. denied, 303 N.C. 314, 281 S.E.2d 653 
(1981). 


C. Property Located Outside State. 


Property Permanently Located Outside 
State May Not Be Taxed. — The state of 
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domicile may not levy an ad valorem tax on 
tangible personal property of its citizens which 
is permanently located in some other state 
throughout the tax year. This is forbidden by 
the due process clause of U.S. Const., Amend. 
XIV. Billings Transf. Corp. v. County of David- 
son, 276 N/Gano eh 7OrSi. 2078 fou 969) 

Tangible personal property perma- 
nently located in other states and em- 
ployed there in the prosecution of plaintiff’s 
business is not subject to taxation in another 
state. Billings Transf. Corp. v. County of David- 
son, 270,N.C, 19, 170)S Ki2d 873 (1969): 

Taxation by Apportionment. — When a 
defined part of the domiciliary corpus has ac- 
quired a taxable situs in one or more 
nondomiciliary states, it may be taxed by those 
states on an apportionment basis; and taxation 
by apportionment precludes taxation of all of 
the property by the state of the domicile. Bill- 
ings Transf. Corp. v. County of Davidson, 276 
N'C.19)1/70;S:.E.2d.873 (1969): 

When an apportionment tax is imposed by a 
nondomiciliary state (a) it must be just and 
equitable; (b) it must bear a reasonable relation 
in its practical operation to the opportunities, 
the benefits, and the protection afforded by the 
taxing jurisdiction; and (c) the opportunities, 
benefits and protection must be available 
throughout the tax year. Billings Transf. Corp. 
v. County of Davidson, 276 N.C. 19, 170 S.E.2d 
873 (1969). 

Goods owned by nonresident converters 
but in a textile finishing company’s pos- 
session on January 1, purchased from North 
Carolina greige mills and shipped to the finish- 
ing company for processing and reshipment to 
the converter or its customer at a destination 
outside of North Carolina, are subject to ad 
valorem taxation by the county in which the 
finishing company is located. In re Hanes Dye 
& Finishing Co., 285 N.C. 598, 207 S.E.2d 729 
(1974). 

In respect of a North Carolina corporation, 
its tangible personal property located in North 
Carolina on January 1 is subject to ad valorem 
taxation without reference to whether it is in 
the custody of a textile finishing company or in 


CH. 105. TAXATION 


§105-304 


the actual custody of the North Carolina corpo- 
ration. Whether such property is taxable in the 
county where the principal office and place of 
business are located or the county where the 
property is physically situated is a matter for 
determination by the Department of Revenue. 
In re Hanes Dye & Finishing Co., 285 N.C. 598, 
207 S.E.2d 729 (1974). 

Tax Situs of Fleet of Vehicles Operated 
Through State. — When a fleet of vehicles is 
operated into, through, and out of a 
nondomiciliary state, a “tax situs” sufficient to 
satisfy constitutional requirements is acquired 
if (a) the vehicles are operated along fixed 
routes and on regular schedules, or (b) the 
vehicles are habitually situated and employed 
within the nondomiciliary jurisdiction through- 
out the tax year. In that event, their continuous 
presence supports imposition of an ad valorem 
tax based upon the average number continu- 
ously present in the taxing state regardless of 
routes and schedules. Billings Transf. Corp. v. 
County of Davidson, 276 N.C. 19, 170 S.E.2d 
873 (1969). 

Burden Is on Taxpayer to Prove Tax 
Situs Is in Another Jurisdiction. — The 
burden is on the taxpayer who contends that 
some portion of his tangible personal property 
is not within the taxing jurisdiction of his 
domiciliary state to prove that the same prop- 
erty has acquired a tax situs in another juris- 
diction. Billings Transf. Corp. v. County of 
Davidson, 276 N.C. 19, 170 S.E.2d 873 (1969). 

And Evidence That Part of Property Is 
Absent from State Is Not Sufficient. — 
Continuous presence of the property through- 
out the tax year in a nondomiciliary state is not 
shown by evidence which merely proves that 
some determinable fraction of its property is 
absent from the state for part of the tax year. 
Billings Transf. Corp. v. County of Davidson, 
ZIG IN wel 9 eLd0) >, Weel. CLOG. 

Mere general showing of continuous use 
of tangible movable property in other 
states is insufficient to exclude the taxing 
power of the state of domicile. Billings Transf. 
Corp. v. County of Davidson, 276 N.C. 19, 170 
DD Ee2d5873 GoGo). 


OPINIONS OF ATTORNEY GENERAL 


Personalty located in county may be 
taxed by county when, before January 1, 
owner marries serviceman not domiciled in 
State but stationed in same county and she 
continues to reside in that county. See opinion 
of Attorney General to Mr. Fred P. Parker, Jr., 
Wayne County Attorney, 40 N.C.A.G. 825 
(1969). 

Ferries owned by a corporation were 


properly taxed in the village listed as the 
corporation’s principal place of business, 
notwithstanding that they were docked each 
night in a different village from which their 
first runs in the morning originated, and that 
other village could not also tax the ferries. See 
opinion of Attorney General to Michael R. 
Isenburg, Fairley, Jess, Isenberg & Green, 2001 
N.C. AG LEXIS 27 (11/9/01). 
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§ 105-305. Place for listing intangible personal property. 


(a) Listing Instructions. — This section applies to all taxable intangible 
personal property that has a tax situs in this State and is not required by this 
Subchapter to be appraised originally by the Department of Revenue. The 
place in this State at which this property is taxable shall be determined as 
provided in this section. The person whose duty it is to list property shall list 
it in the county in which the place of taxation is located, indicating on the 
abstract the information required by G.S. 105-309(d). If the place of taxation 
lies within a city or town that requires separate listing under G.S. 105-326(a), 
the person whose duty it is to list shall also list the property for taxation in the 
city or town. 

(b) Repealed by Session Laws 1997-456, s. 43(a). 

(c) Intangible personal property representing an interest or interests in real 
property that is situated in this State shall be taxable in the place in which the 
represented real property is located. 

(d), (e) Repealed by Session Laws 1997-456, s. 43(a). (1939, c. 310, s. 801; 
ho dine ©3806, s) 101973) cy 476, s: 198; 1995, c. 41,8, 8; 1997-456; .s. 43(a).) 


§ 105-306. In whose name personal property is to be listed. 


(a) Taxable personal property shall be listed in the name of the owner on the 
day as of which property is to be listed for taxation, and it shall be the duty of 
the owner to list the property. 

(b) If personal property is listed in the name of a person other than the one 
in whose name it should be listed, and the name of the proper person is later 
ascertained, the abstract and tax records shall be corrected to list the property 
in the name in which it should have been listed. The corrected listing shall 
have the same force and effect as if the personal property had been listed in the 
name of the proper person in the first instance. 

(c) For purposes of this Subchapter: 

(1) The owner of the equity of redemption in personal property subject to 
a chattel mortgage shall be considered the owner of the property. 

(2) The vendee of personal property under a conditional bill of sale, or 
under any other sale contract through which title to the property is 
retained by the vender as security for the payment of the purchase 
price, shall be considered the owner of the property if he has 
possession of or the right to use the property. 

(3) Personal property owned by a corporation, partnership, or unincorpo- 
rated association shall be listed in the name of the corporation, 
partnership, or unincorporated association. 

(4) Personal property held in connection with a sole proprietorship shall 
be listed in the name of the owner, and the name and address of the 
proprietorship shall be noted on the abstract. 

(5) Personal property of which a decedent died possessed, if not under the 
control of an executor or administrator, shall be listed in the names of 
the next of kin or legatees if known, but such property may be listed 
as property of “the next of kin” or “the legatees” of the decedent, 
without naming them, until they have given the assessor notice of 
their names and of the division of the estate. It shall be the duty of an 
executor or administrator having control of personal property to list it 
in his fiduciary capacity, as required by subdivision (c)(6), below, until 
he is divested of control of the property. 

(6) Personal property, the title to which is held by a trustee, guardian, or 
other fiduciary, shall be listed by the fiduciary in his fiduciary capacity 
except as otherwise provided in this section. 
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(7) If personal property is owned by two or more persons who are joint 
owners, each owner shall list the value of his interest. However, if the 
joint owners are husband and wife, the property owned jointly shall be 
listed on a single abstract in the names of both the husband and the 
wife. 

(8) If the person in whose name personal property should be listed is 
unknown, or if the ownership of the property is in dispute, the 
property shall be listed in the name of the person in possession of the 
property, or if there appears to be no person in possession, in the name 
of “unknown owner.” When the name of the owner is later ascertained, 
the provisions of subsection (b), above, shall apply. 

(9) Personal property, owned under a time-sharing arrangement but 
managed by a homeowners association or other managing entity, shall 
be listed in the name of the managing entity. (1939, c. 310, s. 802; 
1971, ci 806 Pst i983) of T8b.sn29 YSeecs Ags ty) 


CASE NOTES 


Cited in Szabo Food Serv., Inc. v. Balentine’s, Hanes Dye & Finishing Co., 285 N.C. 598, 207 
Inc., 285 N.C. 452, 206 S.H.2d 242 (1974); Inre §S.E.2d 729 (1974), 


OPINIONS OF ATTORNEY GENERAL 


Floor Plan Financing Arrangement of Attorney General to Mr. Bonner R. Lee, Hyde 
Property to Be Listed for Ad Valorem Tax County Accountant, 41 N.C.A.G. 42 (1970), is- 
Purposes in Name of Owner. — See opinion — sued under former similar provisions. 


§ 105-307. Length of listing period; extension; preliminary 
work. 


(a) Listing Period. — Unless extended as provided in this section, the period 
during which property is to be listed for taxation each year begins on the first 
business day of January and ends on January 31. 

(b) General Extensions. — The board of county commissioners may, by 
resolution, extend the time during which property is to be listed for taxation as 
provided in this subsection. Any action by the board of county commissioners 
extending the listing period must be recorded in the minutes of the board, and 
notice of the extensions must be published as required by G.S. 105-296(c). The 
entire period for listing, including any extension of time granted, is considered 
the regular listing period for the particular year within the meaning of this 
Subchapter. 

(1) In nonrevaluation years, the listing period may be extended for up to 
30 additional days. 

(2) In years of octennial appraisal of real property, the listing period may 
be extended for up to 60 additional days. 

(3) If the county has provided for electronic listing of business personal 
property under G.S. 105-304, the period for electronic listing may be 
extended up to June 1. 

(c) Individual Extensions. — The board of county commissioners shall grant 
individual extensions of time for the listing of real and personal property upon 
written request and for good cause shown. The request must be filed with the 
assessor no later than the ending date of the regular listing period. The board 
may delegate the authority to grant extensions to the assessor. Extensions 
granted under this subsection shall not extend beyond April 15. If the county 
has provided for electronic listing of business personal property under G.S. 
105-304, the period for electronic listing is as provided in subsection (b) of this 
section. 
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(d) Preliminary Work. — The assessor may conduct preparatory work before 
the listing period begins, but may not make a final appraisal of property before 
the day as of which the value of the property is to be determined under G.S. 
Ms 250 (loo cro hOme 05. LOT lec oUG rsa elo Tsecemt4 lt F0Ga1975.c449- 
POV aCe Ol Oo C1408. oC, 40-5. la 200127946512.) 


Support Troops Participating in Opera- 
tions Enduring Freedom and Noble Eagle. 
— Session Laws 2001-508, ss. 3 to 5(b), provide: 
“Section 3. Definitions. — As used in this act: 

“(1) (Military personnel) includes both of the 
following: 

“a. A member of the armed forces or the 
armed forces reserves of the United States on 
active duty in support of Operation Enduring 
Freedom or Operation Noble Eagle on or after 
September 11, 2001. 

“b. A member of the North Carolina Army 
National Guard or the North Carolina Air Na- 
tional Guard called to active duty in support of 
Operation Enduring Freedom or Operation No- 
ble Eagle on or after September 11, 2001. 

“A copy of the soldier’s military orders speci- 
fying deployment is conclusive evidence of the 
soldier’s deployment. 

“(2) (Operation Enduring Freedom) or (Oper- 
ation Noble Eagle) include any other operations 
with differing names arising out of the same 
occurrence. 

“Section 4. Waiver of Deadlines, Fees, and 
Penalties. — Except as prohibited by the Con- 
stitution, the Governor may extend deadlines 
and waive penalties or fees as is necessary to 
alleviate hardship created for deployed military 
personnel serving in either Operation Endur- 
ing Freedom or Operation Noble Eagle. Such 
authority includes, but is not limited to, the 
authority to: 

“(1) Extend for up to 90 days from the end of 
deployment the validity of a permanent or 
temporary drivers license issued under G.S. 
20-7 to deployed military personnel; 

“(2) Waive civil penalties and restoration fees 
under G.S. 20-309 for any deployed military 
personnel whose motor vehicle liability insur- 
ance lapsed during the period of deployment or 
within 90 days after the soldier returned to 
North Carolina if the soldier certifies to the 
Division of Motor Vehicles that the motor vehi- 
cle was not driven on the highway by anyone 
during the period in which the motor vehicle 
was uninsured and that the owner now has 
liability insurance on the motor vehicle; 

“(3) Allow up to 90 days from the end of 
deployment for any deployed military person- 
nel to renew a license as defined in G.S. 93B-1. 
During the period of deployment or active duty 
and until the expiration of the 90-day period 
provided for in this subsection, expired licenses 
that are within the scope of this act [Session 
Laws 2001-508] shall remain valid, as if they 
had not expired; and 


“(4) Require that any renewal fee applicable 
to the renewal of a license under subdivision (3) 
of this section [s. 4 of Session Laws 2001-508] 
be prorated over the period covered by the 
license and reduced in proportion to the period 
of time that the licensee was deployed outside 
the State. 

“Section 5.(a) Property Taxes. — Notwith- 
standing G.S. 105-360 or G.S. 105-330.4, de- 
ployed military personnel are allowed 90 days 
after the end of the individual’s deployment to 
pay property taxes at par, for any property 
taxes that became due or delinquent during the 
term of the deployment. For these individuals, 
the taxes for the relevant tax year do not 
become delinquent until after the end of the 
90-day period provided in this section [s. 5 of 
Session Laws 2001-508], and an individual who 
pays the property taxes before the end of the 
90-day period is not hable for interest on the 
taxes for the relevant tax year. If the individual 
does not pay the taxes before the end of the 
90-day period, interest shall accrue on the 
taxes according to the schedule provided in G.S. 
105-360 or G.S. 105-330.4, as applicable, as 
though the taxes were unpaid as of the date the 
taxes would have become delinquent if not for 
this section [s. 5 of Session Laws 2001-508]. 

“Section 5.(b). Notwithstanding G.S. 105-307, 
deployed military personnel required to list 
property for taxation while deployed are al- 
lowed 90 days after the end of the deployment 
to list the property. For these individuals, the 
listing period for the relevant tax year is ex- 
tended until the end of the 90-day period pro- 
vided in this act [Session Laws 2001-508], and 
an individual who lists the property before the 
end of the 90-day period is not subject to civil or 
criminal penalties for failure to list the prop- 
erty required to be listed during deployment.” 

Extension of Deadline for Payment of 
Property Taxes for Deployed Military Per- 
sonnel. — Session Laws 2003-300, ss. 1, 2, and 
4, provide: “Deployed Military Personnel De- 
fined. — As used in this act, the term ‘deployed 
military personnel’ includes both of the follow- 
ing: 

“(1) A member of the armed forces or the 
armed forces reserves of the United States on 
active duty in support of Operation Iraqi Free- 
dom on or after January 1, 2003. 

“(2) A member of the North Carolina Army 
National Guard or the North Carolina Air Na- 
tional Guard called to active duty in support of 
Operation Iraqi Freedom on or after January 1, 
2003. 
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“Proof. — Verification by the military mem- 
ber’s command specifying deployment is con- 
clusive evidence of the military member’s de- 
ployment. 

“Property Taxes. — Notwithstanding G.S. 
105-360 or G.S. 105-330.4, deployed military 
personnel are allowed 90 days after the end of 
their deployment to pay property taxes at par, 
for any property taxes that became due or 
delinquent during the term of the deployment. 
For these individuals, the taxes for the relevant 
tax year do not become delinquent until after 
the end of the 90-day period provided in this 
section, and an individual who pays the prop- 
erty taxes before the end of the 90-day period is 
not liable for interest on the taxes for the 
relevant tax year. If the individual does not pay 
the taxes before the end of the 90-day period, 
interest accrues on the taxes according to the 
schedule provided in G.S. 105-360 or G.S. 105- 
330.4, as applicable, as though the taxes were 
unpaid as of the date the taxes would have 


CASE 


Cited in In re Church of Creator, 102 N.C. 
App. 507, 402 S.E.2d 874 (1991); In re Dickey, 
110 N.C. App. 8238, 431 S.E.2d 203 (1993); State 
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become delinquent if not for this section. 

“Notwithstanding G.S. 105-307, deployed 
military personnel required to list property for 
taxation while deployed are allowed 90 days 
after the end of the deployment to list the 
property. For these individuals, the listing pe- 
riod for the relevant tax year is extended until 
the end of the 90-day period provided in this 
act, and an individual who lists the property 
before the end of the 90-day period is not 
subject to civil or criminal penalties for failure 
to list the property required to be listed during 
deployment.” 

Effect of Amendments. — Session Laws 
2001-279, s. 2, effective July 13, 2001, rewrote 
subsections (a) and (b); added new subdivisions 
(b)(1) through (b)(3); in subsection (c), added 
the subsection catchline, substituted “this sub- 
section” for “this paragraph” in the next to last 
sentence, and added the last sentence; and in 
subsection (d), added the subsection catchline. 


NOTES 


v. Childers, 154 N.C. App. 375, 572 S.E.2d 207, 
2002 N.C. App. LEXIS 1472 (2002), cert. de- 
nied, 356 N.C. 682, 577 S.E.2d 899 (2003). 


§ 105-308. Duty to list; penalty for failure. 


Every person in whose name any property is to be listed under the terms of 
this Subchapter shall list the property with the assessor within the time 
allowed by law on an abstract setting forth the information required by this 
Subchapter. 

In addition to all other penalties prescribed by law, any person whose duty 
it is to list any property who willfully fails or refuses to list the same within the 
time prescribed by law shall be guilty of a Class 2 misdemeanor. The failure to 
list shall be prima facie evidence that the failure was willful. 

Any person who willfully attempts, or who willfully aids or abets any person 
to attempt, in any manner to evade or defeat the taxes imposed under this 
Subchapter, whether by removal or concealment of property or otherwise, shall 
be guilty of a Class 2 misdemeanor. (1939, c. 310, s. 901; 1957, c. 848; 1971, c. 
806; sy Le 1977 er 92° 19879 e@4swer4ac. 45s. P2 1993ech 5395S" (ie 1 OO 
Sess., c. 24, s. 14(c).) 


Legal Periodicals. — For comment, “Offer 
to Purchase and Contract: Buyer Beware,” see 8 
Campbell L. Rev. 473 (1986). 


§ 105-309. What the abstract shall contain. 


(a) Each person whose duty it is to list property for taxation shall file each 
year with the assessor a tax list or abstract showing, as of the date prescribed 
by G.S. 105-285(b), the information required by this section. Subject to the 
provisions of subdivisions (a)(1) and (a)(2), below, each person whose duty it is 
to list property for taxation shall file a separate abstract. 

(1) Tenants by the entirety shall file a single abstract listing the real 
property so held, together with all personal property they own jointly. 
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(2) Tenants in common shall file a single abstract listing the real property 


so held, together with all personal property that they own jointly, 
unless, as provided in G.S. 105-302(c)(9), the assessor allows them to 
list their undivided interests in the real property on separate ab- 
stracts. 


(b) Each abstract shall show the taxpayer’s name; residence address; and, if 
required by the assessor, business address. 
(1) An individual trading under a firm name shall show his name and 


address and also the name and address of his business firm. 


(2) An unincorporated association shall show both the name and address 


of the association and the names and addresses of its principal 
officers. 


(3) A partnership shall show both the name and address of the partner- 


ship and the names and addresses of its full partners. 


(c) Each tract, parcel, or lot of real property owned or controlled in the 
county shall be listed in accordance with the following instructions: 
(1) Real property not divided into lots shall be described by giving: 


(2) 


(3) 


(4) 


(5) 


a. The township in which located. 

b. The total number of acres in the tract, or, if smaller than one acre, 
the dimensions of the parcel. 

c. The tract name (if any), the names of at least two adjoining 
landowners, a reference to the tract’s designation on any map 
maintained in the office of the assessor or on file in the office of the 
register of deeds, or some other description sufficient to identify 
and locate the property by parol testimony. 

d. If applicable, the number of acres of: 

1. Cleared land; 

2. Woods and timberland; 

3. Land containing mineral or quarry deposits; 

4. Land susceptible of development for waterpower; 
5. Wasteland. 

e. The portion of the tract or parcel located within the boundaries of 
any municipality. 

Real property divided into lots shall be described by giving: 

a. The township in which located. 

b. The dimensions of the lot. 

c. The location of the lot, including its street number (if any). 

d. The lot’s designation on any map maintained in the office of the 
assessor or on file in the office of the register of deeds, or some 
description sufficient to identify and locate the property by parol 
testimony. 

e. The portion of the lot located within the boundaries of any 
municipality. 

In conjunction with the listing of any real property under subdivisions 
(c)(1) and (c)(2), above, there shall be given a short description of any 
buildings and other improvements thereon that belong to the owner of 
the land. 
Buildings and other improvements having a value in excess of one 
hundred dollars ($100.00) that have been acquired, begun, erected, 
damaged, or destroyed since the time of the last appraisal of property 
shall be described. 
If some person other than the owner of a tract, parcel, or lot shall own 
any buildings or other improvements thereon or separate rights (such 
as mineral, quarry, timber, waterpower, or other rights) therein, that 
fact shall be specified on the abstract on which the land is listed, 
together with the name and address of the owner of the buildings, 
other improvements, or rights. 
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a. Buildings, other improvements, and separate rights owned by a 
taxpayer with respect to the lands of another shall be listed 
separately and identified so as to indicate the name of the owner 
thereof and the tract, parcel, or lot on which the buildings or other 
improvements are situated or to which the separate rights 
appertain. 

b. In accordance with the provisions of G.S. 105-302(c)(11), buildings 
or other improvements or separate rights owned by a taxpayer 
with respect to the lands of another may be listed either in the 
name of the owner of the buildings, other improvements, or 
rights, or in the name of the owner of the land. 

(d) Personal property shall be listed to indicate the township and munici- 
pality, if any, in which it is taxable and shall be itemized by the taxpayer in 
such detail as may be prescribed by an abstract form approved by the 
Department of Revenue. Personal property shall also be listed to indicate 
which property, if any, is subject to a tax credit under G.S. 105-151.21. 

(1) If the assessor considers it necessary to obtain a complete listing of 
personal property, the assessor may require a taxpayer to submit 
additional information, inventories, or itemized lists of personal 
property. 

(2) At the request of the assessor, the taxpayer shall furnish any infor- 
mation the taxpayer has with respect to the true value of the personal 
property the taxpayer is required to list. 

(e) At the end of the abstract each person whose duty it is to list property for 
taxation shall sign the affirmation required by G.S. 105-310. 

(f) The notice set out below must appear on each abstract or on an 
information sheet distributed with the abstract. The abstract or sheet must 
include the address and telephone number of the assessor below the notice: 


“PROPERTY TAX HOMESTEAD EXCLUSION FOR ELDERLY OR 
PERMANENTLY DISABLED PERSONS. 


North Carolina excludes from property taxes a portion of the appraised 
value of a permanent residence owned and occupied by North Carolina 
residents aged 65 or older or totally and permanently disabled whose income 
does not exceed (assessor insert amount). The amount of the appraised value 
of the residence that may be excluded from taxation is the greater of twenty 
thousand dollars ($20,000) or fifty percent (50%) of the appraised value of the 
residence. Income means the owner’s adjusted gross income as determined for 
federal income tax purposes, plus all moneys received other than gifts or 
inheritances received from a spouse, lineal ancestor or lineal descendant. 

If you received this exclusion in (assessor insert previous year), you do not 
need to apply again unless you have changed your permanent residence. If you 
received the exclusion in (assessor insert previous year) and your income in 
(assessor insert previous year) was above (assessor insert amount), you must 
notify the assessor. If you received the exclusion in (assessor insert previous 
year) because you were totally and permanently disabled and you are no longer 
totally and permanently disabled, you must notify the assessor. If the person 
receiving the exclusion in (assessor insert previous year) has died, the person 
required by law to list the property must notify the assessor. Failure to make 
any of the notices required by this paragraph before June 1 will result in 
penalties and interest. 

If you did not receive the exclusion in (assessor insert previous year) but are 
now eligible, you may obtain a copy of an application from the assessor. It must 
be filed by June 1.” 


(g) Any person who fails to give the notice required by G.S. 105-309(f) shall 
not only be subject to loss of the exemption, but also to the penalties provided 
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by G.S. 105-312, and also if willful to the penalty provided in G.S. 105-310. For 
the purpose of determining whether a penalty is levied, whenever a taxpayer 
has received an exemption under G.S. 105-277.1 for one taxable year but the 
property of taxpayer is not eligible for the exemption the next year, notice given 
of that fact to the assessor on or before April 15 shall be considered as timely 
MiemClIod 6c. oO LOse  QU0 los co, 221s lo 1953,c. 9 /ONeso elo oeceo 4: 197 1b 
c. 806, s. 1; 1973, c. 448, s. 2; c. 476, s. 193; 1975, c. 881, s. 3; 1977, c. 666, s. 2; 
1979, c. 846, s. 2; 1981, c. 54, ss. 4-6; c. 1052, s. 1; 1985, c. 656, ss. 47, 51; 1985 
(Res. Sess., 1986), c, 947, 9. 9; ce. 982;'s. 23; 1987, ¢. 43, s8..6;c. 45, s. 1; 1993, c. 
360, s. 2; 1996, 2nd Ex. Sess., c. 18, s. 15.1(b); 1998-98, s. 111; 2001-308, s. 2.) 


CASE NOTES 


Classification Irrelevant. — All taxpayers 
are required to list taxable property for ad 
valorem taxes regardless of its classification. 
Edward Valves, Inc. v. Wake County, 117 N.C. 
App. 484, 451 S.E.2d 641 (1995), rev'd in part, 
atcminiparts 043 N'G@. 426, 471 _S.H.2d,.342 
(1996), cert. denied, 519 U.S. 1112, 117 S. Ct. 
952, 130Mn..hd, 2d 83971997). 

Compliance with Statutory Procedure 
Essential. — The listing of property must be 
done in the manner prescribed by the statute. 
Rexford v. Phillips, 159 N.C. 213, 74 S$.E. 337 
GiOI2); 

This means that listing must be done by 
owner or his duly accredited agent in cases 
where listing by an agent is permissible. Stone 
Cel ullipssidO N.C. 457, 97 5... 3791918), 

Time of Making List. — Under an earlier 
statute it was held that property can be listed 
for taxation only in the year, and for the year, in 


which taxes are due. North Carolina R.R. v. 
Commissioners of Alamance, 77 N.C. 4 (1877); 
Johnson v. Royster, 88 N.C. 194 (1883). 

Sufficiency of Description. — The listing 
of land as a certain number of acres lying in a 
named township was held too vague to support 
a valid assessment, the land being insuffi- 
ciently described. Rexford v. Phillips, 159 N.C. 
Ales ea Nt stews Opmrsysw (ug H Ie) 

A description on a tax list made under the 
direction of the taxpayer in the words, “Tax list 
in No. 2 township, C. county, for the year 1893,” 
was held sufficient, as between the taxpayer 
and a purchaser of his land at a tax sale, where 
it was the only land owned by the former in the 
township. Fulcher v. Fulcher, 122 N.C. 101, 29 
be IL (1898). 

Cited in In re Valuation of Property Located 
at, 401-4 Wo Fourth ot. 2o2 NIC. 71) 191 
Se Zde692( 1572): 


§ 105-310. Affirmation; penalty for false affirmation. 


There shall be annexed to the abstract on which the taxpayer’s property is 
listed the following affirmation, which shall be signed by an individual 
qualified under the provisions of G.S. 105-311: 

Under penalties prescribed by law, I hereby affirm that to the best of my 
knowledge and belief this listing, including any accompanying statements, 
inventories, schedules, and other information, is true and complete. (If this 
affirmation is signed by an individual other than the taxpayer, he affirms that 
he is familiar with the extent and true value of all the taxpayer’s property 
subject to taxation in this county and that his affirmation is based on all the 
information of which he has any knowledge. ) 

Any individual who willfully makes and subscribes an abstract listing 
required by this Subchapter which he does not believe to be true and correct as 
to every material matter shall be guilty of a Class 2 misdemeanor. (1939, c. 
310, s. 902; 1971, c. 806, s. 1; 1993, c. 539, s. 718; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 105-311. Duty to appear for purposes of listing and sign- 
ing affirmation; use of agents and mail. 


(a) Except as otherwise provided in this section, the person whose duty it is 
to list property for taxation shall appear before the assessor for purposes of 
listing and shall sign the affirmation required by G.S. 105-310 to be annexed 
to the completed abstract on which the property is listed. 
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(1) In the case of an individual taxpayer who is unable to list his property, 
a guardian, authorized agent, or other person having knowledge of 
and charged with the care of the person and property of the taxpayer 
shall appear for purposes of listing and shall sign the required 
affirmation in the name of the taxpayer, noting thereon the capacity in 
which he signs. 

(2) In the case of a corporation, partnership, or unincorporated associa- 
tion, a person specified in subdivision a or subdivision b, below, shall 
appear for purposes of listing the taxpayer’s property and shall sign 
the required affirmation in the name of the taxpayer, noting thereon 
the capacity in which he signs, and no other agent shall be permitted 
to sign the affirmation required on such a taxpayer’s abstract: 

a. A principal officer of the taxpayer or 

b. A full-time employee of the taxpayer who has been officially 
empowered by a principal officer of the taxpayer in his behalf to 
list the taxpayer’s property for taxation in the county and to sign 
the affirmation annexed to the abstract or abstracts on which its 
property is listed. 

(3) In the case of an individual who is not a resident of the county in which 
his property is to be listed, the taxpayer shall sign the affirmation 
required on the abstract on which his property is listed, but he may 
submit the completed abstract by mail or by an authorized agent. 

(b) Any abstract submitted by mail may be accepted or rejected by the 
assessor in the assessor’s discretion. However, the board of county commis- 
sioners, with the approval of the Department of Revenue, may by resolution 
provide for the general acceptance of completed abstracts submitted by mail or 
submitted electronically. In no event shall an abstract submitted by mail be 
accepted unless the affirmation on the abstract is signed by the individual 
prescribed in subsection (a) of this section. An electronic listing may be signed 
electronically in accordance with the Electronic Commerce Act, Article 11A of 
Chapter 66 of the General Statutes. 

For the purpose of this Subchapter, abstracts submitted by mail are 
considered filed as of the date shown on the postmark affixed by the United 
States Postal Service. If no date is shown on the postmark, or if the postmark 
is not affixed by the United States Postal Service, the abstract is considered 
filed when received in the office of the assessor. Abstracts submitted by 
electronic listing are considered filed when received in the office of the assessor. 
In any dispute arising under this Subchapter, the burden of proof is on the 
taxpayer to show that the abstract was timely filed. (1939, c. 310, ss. 901, 903, 
DOA 1991 1Ce O45, VO PIC S0Gn Sele O736c A (Ons. 103 0104 (aC 7) acenleme te 
G..45,,5../C.40, S21 2001-279. 503. 2001-487 ac07 0.) 


CASE NOTES 


This section must be read narrowly be- 
cause of its incorporation into G.S. 105-312, a 
penalty statute. Winston-Salem Joint Venture 
v. City of Winston-Salem, 54 N.C. App. 202, 282 
S.E.2d 509 (1981), cert. denied, 304 N.C. 728, 
288 S.E.2d 803 (1982). 

Word “when” in the second paragraph of 
subsection (b) of this section refers to a 
time, not a contingency, necessarily requiring 
receipt as a prerequisite to application of this 
section. Winston-Salem Joint Venture v. City of 
Winston-Salem, 54 N.C. App. 202, 282 S.E.2d 
509 (1981), cert. denied, 304 N.C. 728, 288 
S.E.2d 803 (1982). 


Second paragraph of subsection (b) of 
this section merely creates logical prefer- 
ences for determination of timeliness where 
there has been delivery to the tax supervisor by 
mail. Winston-Salem Joint Venture v. City of 
Winston-Salem, 54 N.C. App. 202, 282 S.E.2d 
509 (1981), cert. denied, 304 N.C. 728, 288 
S.E.2d 803 (1982). 

And Applies Only Where Abstract Is Re- 
ceived and Envelope Is Available. — Second 
paragraph of subsection (b) of this section ap- 
plies only where an abstract has actually been 
received and the envelope is available for scru- 
tiny. Winston-Salem Joint Venture v. City of 
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Winston-Salem, 54 N.C. App. 202, 282 S.E.2d 
509 (1981), cert. denied, 304. N.C. 728, 288 
S.E.2d 803 (1982). 

And Not Where Receipt Is Denied. — 
Where property owner alleged he mailed tax 
listing before deadline, but receipt of the listing 


ART. 17. ADMINISTRATION OF LISTING 


§105-312 


was denied by the taxing authority, second 
paragraph of subsection (b) of this section was 
not dispositive. Winston-Salem Joint Venture v. 
City of Winston-Salem, 54 N.C. App. 202, 282 
§.H.2d 509 (1981), cert. denied, 304 N.C. 728, 
288 S.E.2d 803 (1982). 


§ 105-312. Discovered property; appraisal; penalty. 


(a) Repealed by Session Laws 1991, c. 34, s. 4. 

(b) Duty to Discover and Assess Unlisted Property. — It shall be the duty of 
the assessor to see that all property not properly listed during the regular 
listing period be listed, assessed and taxed as provided in this Subchapter. The 
assessor shall file reports of such discoveries with the board of commissioners 
in such manner as the board may require. 

(c) Carrying Forward Real Property. — At the close of the regular listing 
period each year, the assessor shall compare the tax lists submitted during the 
listing period just ended with the lists for the preceding year, and he shall 
carry forward to the lists of the current year all real property that was listed 
in the preceding year but that was not listed for the current year. When carried 
forward, the real property shall be listed in the name of the taxpayer who listed 
it in the preceding year unless, under the provisions of G.S. 105-302, it must be 
listed in the name of another taxpayer. Real property carried forward in this 
manner shall be deemed to be discovered property, and the procedures 
prescribed in subsection (d), below, shall be followed unless the property 
discovered is listed in the name of the taxpayer who listed it for the preceding 
year and the property is not subject to appraisal under either G.S. 105-286 or 
G.S. 105-287 in which case no notice of the listing and valuation need be sent 
to the taxpayer. 

(d) Procedure for Listing, Appraising, and Assessing Discovered Property. — 
Subject to the provisions of subsection (c), above, and the presumptions 
established by subsection (f), below, discovered property shall be listed by the 
assessor in the name of the person required by G.S. 105-302 or G.S. 105-306. 
The discovery shall be deemed to be made on the date that the abstract is made 
or corrected pursuant to subsection (e) of this section. The assessor shall also 
make a tentative appraisal of the discovered property in accordance with the 
best information available to him. 

When a discovery is made, the assessor shall mail a notice to the person in 
whose name the discovered property has been listed. The notice shall contain 
the following information: 

(1) The name and address of the person in whose name the property is 
listed; 

(2) A brief description of the property; 

(3) A tentative appraisal of the property; 

(4) A statement to the effect that the listing and appraisal will become 
final unless written exception thereto is filed with the assessor within 
30 days from date of the notice. 

Upon receipt of a timely exception to the notice of discovery, the assessor 
shall arrange a conference with the taxpayer to afford him the opportunity to 
present any evidence or argument he may have regarding the discovery. 
Within 15 days after the conference, the assessor shall give written notice to 
the taxpayer of his final decision. Written notice shall not be required, however, 
if the taxpayer signs an agreement accepting the listing and appraisal. In cases 
in which agreement is not reached, the taxpayer shall have 15 days from the 
date of the notice to request review of the decision of the assessor by the board 
of equalization and review or, if that board is not in session, by the board of 
commissioners. Unless the request for review by the county board is given at 
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the conference, it shall be made in writing to the assessor. Upon receipt of a 
timely request for review, the provisions of G.S. 105-322 or G.S. 105-325, as 
appropriate, shall be followed. 

(e) Record of Discovered Property. — When property is discovered, the 
taxpayer's original abstract (if one was submitted) may be corrected or a new 
abstract may be prepared to reflect the discovery. If a new abstract is prepared, 
it may be filed with the abstracts that were submitted during the regular 
listing period, or it may be filed separately with abstracts designated “Late 
Listings.” Regardless of how filed, the listing shall have the same force and 
effect as if it had been submitted during the regular listing period. 

(f) Presumptions. — When property is discovered and listed to a taxpayer in 
any year, it shall be presumed that it should have been listed by the same 
taxpayer for the preceding five years unless the taxpayer shall produce 
satisfactory evidence that the property was not in existence, that it was 
actually listed for taxation, or that it was not his duty to list the property 
during those years or some of them under the provisions of G.S. 105-302 and 
G.S. 105-306. If it is shown that the property should have been listed by some 
other taxpayer during some or all of the preceding years, the property shall be 
listed in the name of the appropriate taxpayer for the proper years, but the 
discovery shall still be deemed to have been made as of the date that the 
assessor first listed it. 

(g) Taxation of Discovered Property. — When property is discovered, it shall 
be taxed for the year in which discovered and for any of the preceding five years 
during which it escaped taxation in accordance with the assessed value it 
should have been assigned in each of the years for which it is to be taxed and 
the rate of tax imposed in each such year. The penalties prescribed by 
subsection (h) of this section shall be computed and imposed regardless of the 
name in which the discovered property is listed. If the discovery is based upon 
an understatement of value, quantity, or other measurement rather than an 
omission from the tax list, the tax shall be computed on the additional 
valuation fixed upon the property, and the penalties prescribed by subsection 
(h) of this section shall be computed on the basis of the additional tax. 

(h) Computation of Penalties. — Having computed each year’s taxes sepa- 
rately as provided in subsection (g), above, there shall be added a penalty of ten 
percent (10%) of the amount of the tax for the earliest year in which the 
property was not listed, plus an additional ten percent (10%) of the same 
amount for each subsequent listing period that elapsed before the property was 
discovered. This penalty shall be computed separately for each year in which 
a failure to list occurred; and the year, the amount of the tax for that year, and 
the total of penalties for failure to list in that year shall be shown separately 
on the tax records; but the taxes and penalties for all years in which there was 
a failure to list shall be then totalled on a single tax receipt. 

(h1) Repealed by Session Laws 1991, c. 624, s. 8. 

(1) Collection. — For purposes of tax collection and foreclosure, the total 
figure obtained and recorded as provided in subsection (h) of this section shall 
be deemed to be a tax for the fiscal year beginning on July 1 of the calendar 
year in which the property was discovered. The schedule of discounts for 
prepayment and interest for late payment applicable to taxes for the fiscal year 
referred to in the preceding sentence shall apply when the total figure on the 
single tax receipt is paid. Notwithstanding the time limitations contained in 
G.S. 105-381, any property owner who is required to pay taxes on discovered 
property as herein provided shall be entitled to a refund of any taxes 
erroneously paid on the same property to other taxing jurisdictions in North 
Carolina. Claim for refund shall be filed in the county where such tax was 
erroneously paid as provided by G.S. 105-381. 

(j) Tax Receipts Charged to Collector. — Tax receipts prepared as required 
by subsections (h) and (i) of this section for the taxes and penalties imposed 


1122 


§105-312 ART. 17. ADMINISTRATION OF LISTING §105-312 


upon discovered property shall be delivered to the tax collector, and he shall be 
charged with their collection. Such receipts shall have the same force and 
effect as if they had been delivered to the collector at the time of the delivery 
of the regular tax receipts for the current year, and the taxes charged in the 
receipts shall be a lien upon the property in accordance with the provisions of 
Go, 00-300; 

(k) Power to Compromise. — After a tax receipt computed and prepared as 
required by subsections (g) and (h) of this section has been delivered and 
charged to the tax collector as prescribed in subsection (j), above, the board of 
county commissioners, upon the petition of the taxpayer, may compromise, 
settle, or adjust the county’s claim for taxes arising therefrom. The board of 
commissioners may, by resolution, delegate the authority granted by this 
subsection to the board of equalization and review, including any board created 
BE peso bien pursuant to G.S. 105-322(a) and any special board established by 
ocal act. 

(1) Municipal Corporations. — The provisions of this section shall apply to 
all cities, towns, and other municipal corporations having the power to tax 
property. Such governmental units shall designate an appropriate municipal 
officer to exercise the powers and duties assigned by this section to the 
assessor, and the powers and duties assigned to the board of county commis- 
sioners shall be exercised by the governing body of the unit. When the assessor 
discovers property having a taxable situs in a municipal corporation, he shall 
send a copy of the notice of discovery required by subsection (d) to the 
governing body of the municipality together with such other information as 
may be necessary to enable the municipality to proceed. The governing board 
of a municipality may, by resolution, delegate the power to compromise, settle, 
or adjust tax claims granted by this subsection and by subsection (k) of this 
section to the county board of equalization and review, including any board 
created by resolution pursuant to G.S. 105-322(a) and any special board 
ectablieheul py localsachm 1939.c..410, s. 1109; 1971 ¢, 806.8) 11973. c_ 4/6, 
eulOpecad or, LO’ (,.c..864;,1981, c..623, ss. 1,2; 1987, c..45,.s. 1; c.743, ss. 1, 
Dagso: can22 199 1.c, 34.8.4. ¢.624, s.8; 1991.(Reg: Sess., 1992);.c: 961,,s. 
12 1999:297-s..2)) 


Cross References. — For definitions appli- 
cable to this Subchapter, see G.S. 105-273. 

Editor’s Note. — Session Laws 1999-297, s. 
4, provides that Session Laws 1999-297, s. 2, 
which amended subsection (h) of this section, is 
repealed effective for taxes imposed for taxable 
years beginning on or after July 1, 2004. 

Session Laws 1999-297, s. 1 provides that it 
is the intent of the General Assembly to encour- 
age all counties to adopt a permanent property 
tax listing system in accordance with G.S. 105- 
303(b), as a permanent listing is more conve- 
nient for taxpayers and more efficient for coun- 
ties; that to encourage counties to adopt 
permanent listing in the next few years, Ses- 


sion Laws 1999-297, s. 2, which amends G:S. 
105-312, prohibits counties that have not 
adopted such a system from charging late list- 
ing penalties in certain circumstances; and that 
Session Laws 1999-297, s. 3, which amends 
G.S. 105-303, requires all counties to adopt 
permanent listing systems by the 2004 tax 
year. 

Legal Periodicals. — For note on proce- 
dural developments in the discovery of property 
unlisted for purposes of ad valorem taxation, 
see 51 N.C.L. Rev. 531 (1973). 

For article, “Future Advances and Title In- 
surance Coverage,” see 15 Wake Forest L. Rev. 
B29 979): 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under former similar provi- 
sions. 

Construed as Whole. — Public Laws 1927, 
c. 71, s. 73, relating to the same subject matter 
as this section, must be construed as a whole, 


not piecemeal. Madison County v. Coxe, 204 
NIC. 58, 167 3S. : 486-1933). 

Construction with Other Statutes. — De- 
fendant could not use the time period in G.S. 
105-312(3), dealing with valuation of gaming 
machines, to defeat his conviction for possess- 
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ing illegal gambling machines under G.S. 14- 
306.1(a)(1); the trial court did not err in in- 
structing the jury on the illegal gaming 
machine charge and in refusing defendant’s 
requested charge where there was sufficient 
evidence that defendant’s warrantless arrest 
was proper. State v. Childers, 154 N.C. App. 
375, 572 S.H.2d 207, 2002 N.C. App. LEXIS 
1472 (2002), cert. denied, 356 N.C. 682, 577 
S.E.2d 899 (2003). 

Retroactive Effect. — The intention of the 
legislature to give the new Machinery Act of 
1971 retroactive effect is expressly declared in 
G.S. 105-395. In re Pilot Freight Carriers, Inc., 
28 N.C. App. 400, 221 S.E.2d 378 (1976). 

Discovery and Listing of Omitted Prop- 
erty. — The statute provides for discovery of 
taxable property not listed, by certain tax au- 
thorities, and listing same. Hardware Mut. Fire 
Ins. Co. v. Stinson, 210 N.C. 69, 185 S.E. 449 
(1936). 

The language of subdivision (a)(3) of this 
section makes it clear that property can only be 
discovered if it is not listed. In re Wesleyan 
Educ. Center, 68 N.C. App. 742, 316 S.E.2d 87 
(1984). 

“Listed in the Name of the Taxpayer,” 
etc., as Used in Subsection (c). — In light of 
the definition of “discovered property” in subdi- 
vision (a)(1), the phrase “listed in the name of 
the taxpayer who listed it for the preceding 
year” as used in subsection (c) of this section 
includes a listing of property in the name of the 
taxpayer both when listed personally by the 
taxpayer and when listed in the taxpayer’s 
name by “any other person,” according to law, 
for the preceding year. In re North Carolina 
Forestry Found., Inc., 35 N.C. App. 414, 242 
§.H.2d 492 (1978), aff'd, 296 N.C. 330, 250 
S.E.2d 236 (1979). 

Purpose of notice requirement is to in- 
form the taxpayer that his property is subject to 
ad valorem taxation. In re North Carolina For- 
estry Found., Inc., 296 N.C. 330, 250 S.E.2d 236 
(19:79); 

Immaterial irregularities in notice do 
not invalidate taxes imposed. In re Pilot 
Freight Carriers, Inc., 28 N.C. App. 400, 221 
S.E.2d 378 (1976). 

Failure of Owner to Appear to Receive 
Lists. — Under the Act of 1784, if the owner 
failed to attend at the time and place appointed 
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to receive the lists of taxable property, the 
justice could make out a list for himself to the 
best of his knowledge. Tores v. Justices of 
County Court, 6 N.C. 167 (1812). 

Rebuttal of Presumption. — The pre- 
sumption created by statute, that the person in 
possession of personal property was the owner 
and in possession of said property on the taxing 
dates of the five preceding years, was held 
rebutted by the facts of the case. Coltrane v. 
Donnell, 203 N.C. 515, 166 S.E. 397 (1932). 

Compromise Settlement Is Binding Un- 
less Made in Bad Faith. — In the absence of 
a finding that the board of commissioners acted 
in bad faith in making a compromise settle- 
ment of a tax, or abused its discretion in so 
doing, mandamus to compel the commissioners 
to list and assess will be denied. Stone v. Board 
of Comm’rs, 210 N.C. 226, 186 S.E. 342 (1936). 

City has right to impose taxes on discov- 
ered property for preceding five years or 
for any of them in which the property escaped 
taxation. In re McLean Trucking Co., 283 N.C. 
O50 s197 Syd’ 520 C973): 

Right to Review. — While it is true that the 
1987 amendment to G.S. 150-282.1(c) made the 
decisions of the county boards discretionary, it 
did not make those decisions unreviewable. 
Rather, the legislature has placed the duty 
upon the Property Tax Commission to hear 
appeals from decisions of the county boards 
arising under the provisions of this section and 
other sections of Chapter 105. In re K-Mart 
Corp., 319 N.C. 378, 354 S.H.2d 468 (1987). 

Application of Former Discovered-Prop- 
erty Statute. — See In re McLean Trucking 
Co., 283 N.C. 650, 197 S.E.2d 520 (1973). 

Definition of Phrase “Discovered Prop- 
erty” as Used Under Former Law. — See In 
re McLean Trucking Co., 283 N.C. 650, 197 
He 2d. 520) (1973)s 

Applied in In re Notice of Attachment & 
Garnishment Issued by Catawba County Tax 
Collector, 59 N.C. App. 332, 296 S.E.2d 499 
(1982); In re Dickey, 110 N.C. App. 823, 431 
§.E.2d 203 (1993). 

Cited in Winston-Salem Joint Venture v. 
City of Winston-Salem, 54 N.C. App. 202, 282 
S.E.2d 509 (1981); In re Moravian Home, Inc., 
95 N.C. App. 324, 382 S.E.2d 772 (1989); Kinro, 
Inc. v. Randolph County, 108 N.C. App. 334, 423 
9.E.2d 513 (1992). 


OPINIONS OF ATTORNEY GENERAL 


County May Not Impose Late Payment 
Penalty or Administrative Fee Upon De- 
linquent Property Tax Accounts. — Be- 
cause the statutes authorizing property taxes 
provide for interest and/or penalties, a county 
may not, by ordinance, impose a late payment 


penalty or administrative fee upon delinquent 
property tax accounts. See opinion of Attorney 
General to Lloyd C. Smith, Jr, Pritchett & 
Burch, PLLC, 2001 N.C. AG LEXIS 6 (/é/ 
2001). 
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ARTICLE 18. 
Reports in Aid of Listing. 


§ 105-313. Report of property by multi-county business. 


A taxpayer who is engaged in business in more than one county in this State 
and who owns real property or tangible personal property in connection with 
his multi-county business shall, upon the request of the Department of 
Revenue or the assessor of a county in which part of this business property is 
situated, file a report with the Department of Revenue stating, as of the dates 
specified in G.S. 105-285 of any year, the following information: 

(1) The counties in this State in which the taxpayer’s business property is 
situated; 

(2) The taxpayer’s investment, on a county by county basis, in his 
business property situated in this State, categorized as the Depart- 
ment of Revenue or the assessor may require; and 

(3) The taxpayer’s total investment in his business property situated in 
this State, categorized as the Department of Revenue or the assessor 
may require. 

This report shall be subscribed and sworn to by the owner of the property. If 
the owner is a corporation, partnership, or unincorporated association, the 
report shall be subscribed and sworn to by a principal officer of the owner who 
has knowledge of the facts contained in the report. (1971, c. 806, s. 1; 1973, c. 
ATousy 19371987, 0. 111;'8. 3.) 


Local Modification. — (As to Article 18) 
Forsyth and Pasquotank: 1979 (2nd Sess., 
TOSOMEANI10: 1987, 67602, 's.-3. 


§ 105-314: Repealed by Session Laws 1993, c. 761, s. 37.4. 


§ 105-315. Reports by persons having custody of tangible 
personal property of others. 


(a) As of January 1, every person having custody of taxable tangible 
personal property that has been entrusted to him by another for storage, sale, 
renting, or any other business purpose shall furnish the appropriate assessor 
the reports required by subdivision (a)(2), below: 

(1) Repealed by Session Laws 1987, c. 813, s. 14. 

(2) For all tangible personal property, except inventories exempt under 
G.S. 105-275(33) and (34), there shall be furnished to the assessor of 
the county in which the property is situated a statement showing the 
name of the owner of the property, a description of the property, the 
quantity of the property, and the amount of money, if any, advanced 
against the property by the person having custody of it. 

(3) For purposes of illustration, but not by way of limitation, the term 
“person having custody of taxable tangible personal property” as used 
in this subsection (a) shall include warehouses, cooperative growers’ 
and marketing associations, consignees, factors, commission mer- 
chants, and brokers. 

(b) Any person who fails to make the reports required by subsection (a), 
above, by January 15 in any year shall be liable to the counties in which the 
property is taxable for a penalty to be measured by any portion of the tax on 
the property that has not been paid at the time the action to collect this penalty 
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is brought plus two hundred fifty dollars ($250.00). This penalty may be 
recovered in a civil action in the appropriate division of the General Court of 
Justice of the county in which the property is taxable. Upon recovery of this 
penalty, the tax on the property shall be deemed to be paid. (1939, c. 310, ss. 
LOOT, 1002;91955, c. lOG2 iss 2, 3: 1965, c. 992" 1971, c 806, so) 1958 (acme 
S. 190613286 MI 4.) 


Legal Periodicals. — For survey of 1974 owned by nonresidents, see 53 N.C.L. Rev. 1132 
case law on taxation of personal property (1975). 


CASE NOTES 


Purpose of Section. — See Davenport v.  Co., 285 N.C. 598, 207 S.E.2d 729 (1974). 
Ralph N. Peters & Co., 386 F.2d 199 (4th Cir. Effect of Tax Assessed on Textile Goods 
1967), decided under former similar provisions. Shipped to North Carolina Company for 

Person discharges his legal obligation Finishing. — See In re Hanes Dye & Finishing 


upon filing report prescribed in subsection (o., 285 N.C. 598, 207 S.E.2d 729 (1974). 
(a) of this section. In re Hanes Dye & Finishing 


§ 105-316. Reports by house trailer park, marina, and 
aircraft storage facility operators. 


(a) As of January 1 each year: 

(1) Every operator of a park or storage lot renting or leasing space for 
three or more house trailers or mobile homes shall furnish to the 
assessor of the county in which the park or lot is located the name of 
the owner of and a description of each house trailer or mobile home 
situated thereon. 

(2) Every operator of a marina or comparable facility renting, leasing, or 
otherwise providing dockage or storage space for three or more boats, 
vessels, floating homes, or floating structures shall furnish to the 
assessor of the county in which the marina or comparable facility is 
located the name of the owner of and a description of each boat, vessel, 
floating home, or floating structure for which dockage or storage space 
is rented, leased, or otherwise provided. 

(3) Every operator of a storage facility renting or leasing space for three or 
more airplanes or other aircraft shall furnish to the assessor of the 
county in which the storage facility is located the name of the owner 
of and a description of each airplane or aircraft for which space is 
rented or leased. 

(b) Any person who fails to make any report required by subsection (a), 
above, by January 15 of any year shall be liable to the county in which the 
house trailers, mobile homes, boats, vessels, floating homes, floating struc- 
tures, or airplanes are taxable for a penalty to be measured by any portion of 
the tax on the personal property that has not been paid at the time the action 
to collect this penalty is brought, plus two hundred fifty dollars ($250.00). This 
penalty may be recovered in a civil action in the appropriate division of the 
General Court of Justice of the county in which the personal property is 
taxable. Upon recovery of this penalty, the tax on the personal property shall 
be deemed to be paid. (1989, c. 310, s. 1002; 1955, c. 106935 3911965, ceo 2: 
LOU, enS068151985;-c 3 78cssidin2: 198% icee4bos. 1a) 


§ 105-316.1. Tax permit required to move mobile home. 


(a) In order to protect the local taxing units of this State against the 
nonpayment of ad valorem taxes on mobile homes, it is hereby declared to be 
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unlawful for any person other than a mobile home manufacturer or retailer to 
remove or cause to be removed any mobile home situated at a premises in this 
State without first obtaining a tax permit from the tax collector of the county 
in which the mobile home is situated. The tax permit shall be conspicuously 
displayed near the license tag on the rear of the mobile home at all times 
during its transportation. Permits required by G.S. 105-316.1 through 105- 
316.8 may be obtained at the office of the county tax collector during normal 
business hours. 

(b) Except as provided in G.S. 105-316.4, manufacturers, retailers and 
licensed carriers of mobile homes shall not be required to obtain the tax 
permits required by this section. Persons or firms transporting mobile homes 
shall, however, be responsible for seeing that a proper license tag, and when 
required under this section, a tax permit, are properly displayed thereon at all 
times during their transportation. (1975, c. 881, s. 1; 1977, 2nd Sess., c. 1187, 
sae iD!) 


§ 105-316.2. Requirements for obtaining permit. 


(a) In order to obtain the permits herein provided, persons other than 
manufacturers and retailers of mobile homes shall be required to (1) pay all 
taxes due to be paid by the owner to the county or to any other taxing unit 
therein; or (i1) show proof to the tax collector that no taxes are due to be paid; 
or (111) demonstrate to the tax collector that the removal of the mobile home will 
not jeopardize the collection of any taxes due or to become due to the county or 
to any taxing unit therein. 

(b) In addition to complying with the provisions of subsection (a) above, 
owners of mobile homes required to obtain the permits herein provided shall 
also furnish the following information to the tax collector: 

(1) The name and address of the owner, 

(2) The address or location of the premises from which the mobile home is 
to be moved, 

(3) The address or location of the place to which the mobile home is to be 
moved, and 

(4) The name and address of the carrier who is to transport the mobile 
home..(1975, c..68l, s, 1.) 


§ 105-316.3. Issuance of permits. 


(a) Except as otherwise provided in G.S. 105-316.2 above, no permit 
required by G.S. 105-316.1 through 105-316.8 shall be issued by the tax 
collector unless and until all taxes due to be paid by the owner to the county or 
to any other taxing unit therein, including any penalties or interest thereon, 
have been paid. Any taxes which have not yet been computed but which will 
become due during the current calendar year shall be determined as in the 
case of prepayments. 

(b) Upon compliance with the provisions of G.S. 105-316.1 through 105- 
316.8, the tax collector shall issue, without charge, a permit authorizing the 
removal of the mobile home. He shall also maintain a record of all permits 
issued. (1975, c. 881, s. 1.) 


§ 105-316.4. Issuance of permits under repossession. 


Notwithstanding the provisions of G.S. 105-316.2(a) and 105-316.3(a), 
above, any person who intends to take possession of a mobile home, whether by 
judicial or nonjudicial authority, as a holder of a lien on said mobile home shall 
apply for, and be issued, the permit herein provided without paying all taxes 
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due to be paid by the owner of the mobile home being repossessed, upon 
notifying the tax collector of the location in North Carolina to which the mobile 
home is to be taken. At the time of notification the tax collector shall render to 
the holder of the lien a statement of taxes due against only the mobile home. 
Within seven days of the issuance of the permit the applicant shall pay to the 
tax collector the taxes due as set forth in the statement. 

Notwithstanding the foregoing, any applicant who is a nonresident of North 
Carolina must pay the taxes due as set forth above at the time of notification 
to the tax collector and application for the permit. 

Upon issuance of the permit and the payment of any taxes as prescribed 
herein, the mobile home shall no longer be subject to levy or attachment of any 
hen for any other taxes then owed by the owner thereof, whether or not 
previously determined. (1975, c. 881, s. 1; 1977, 2nd Sess., c. 1187, s. 3.) 


§ 105-316.5. Form of permit. 
The permit shall be in substantially the following form: 


TAX PERMIT 
County Ol see ee, Permit Number 
State of North Carolina Date of Issuance 


Permission is hereby granted to: 
(Name & address of owner) 


(Name & address of carrier) 
to remove the following described mobile home: 


(Make, model, size, serial number, etc.) 
From: 


(Address) 


(Address) 
This permit is issued in accordance with the provisions of G.S. 105-316.1 
through G.S. 105-316.8 of the General Statutes of North Carolina. 
(Signed) 


To: 


Tax Collector 
(or Deputy Tax Collector) 
County of 


GhOT oc. 88 lL eemileslov 72nd Sesshcv ll aioe) 


§ 105-316.6. Penalties for violations. 


(a) Any person required by G.S. 105-316.1 through 105-316.8 to obtain a tax 
permit who fails to do so or who fails to properly display same shall be guilty 
of a Class 3 misdemeanor. This penalty shall be in addition to any penalties 
imposed for failure to list property for taxation and interest for failure to pay 
taxes provided by the general laws of this State. 

(b) Any manufacturer or retailer of mobile homes who aids or abets any 
owner covered by G.S. 105-316.1 through 105-316.8 to defeat in any manner 
the purpose of G.S. 105-316.1 through 105-316.8 shall be guilty of a Class 3 
misdemeanor. 

(c) Any person who transports a mobile home from a location in this State 
for an owner other than a manufacturer or retailer of mobile homes without 
having properly displayed thereon the tax permit required by G.S. 105-316.1 
through 105-316.8 shall be guilty of a Class 3 misdemeanor. 
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(d) Any law-enforcement officer of this State who apprehends any person 
violating the provisions of G.S. 105-316.1 through 105-316.8 shall detain such 
person and mobile home until satisfactory arrangements have been made to 
meet the requirements of G.S. 105-316.1 through 105-316.8. (1975, c. 881, s. 1; 
mete aa Dpess: somubsay scmtre4t os lO93 sero 39msi19°5199045 xe Sess:, cy 24, 
s. 14(c). 


§ 105-316.7. Mobile home defined. 


For the purpose of G.S. 105-316.1 through 105-316.8, “mobile home” means 
a structure that (i) is designed, constructed, and intended for use as a dwelling 
house, office, place of business, or similar place of habitation and (ii) is capable 
of being transported from place to place on wheels attached to its frame. It also 
means a manufactured home as described in G.S. 105-273(13). This definition 
does not include trailers and vehicles required to be registered annually 
pursuant to Part 3, Article 3 of Chapter 20 of the General Statutes. (1975, c. 
Bo ese L987, c, 805,i/s; 4.) 


§ 105-316.8. Taxable situs not presumed. 


Nothing in G.S. 105-316.1 through 105-316.8 shall be interpreted so as to 
subject to taxation any mobile home which does not have a taxable situs within 


this State under the general rules of law appropriate to such a determination. 
Goi sc ool, s. L.) 


ARTICLE 19. 
Administration of Real and Personal Property Appraisal. 


§ 105-317. Appraisal of real property; adoption of sched- 
ules, standards, and rules. 


(a) Whenever any real property is appraised it shall be the duty of the 
persons making appraisals: 

(1) In determining the true value of land, to consider as to each tract, 
parcel, or lot separately listed at least its advantages and disadvan- 
tages as to location; zoning; quality of soil; waterpower; water privi- 
leges; dedication as a nature preserve; conservation or preservation 
agreements; mineral, quarry, or other valuable deposits; fertility; 
adaptability for agricultural, timber-producing, commercial, indus- 
trial, or other uses; past income; probable future income; and any 
other factors that may affect its value except growing crops of a 
seasonal or annual nature. 

(2) In determining the true value of a building or other improvement, to 
consider at least its location; type of construction; age; replacement 
cost; cost; adaptability for residence, commercial, industrial, or other 
uses; past income; probable future income; and any other factors that 
may affect its value. 

(3) To appraise partially completed buildings in accordance with the 
degree of completion on January 1. 

(b) In preparation for each revaluation of real property required by G.S. 
105-286, it shall be the duty of the assessor to see that: 

(1) Uniform schedules of values, standards, and rules to be used in 
appraising real property at its true value and at its present-use value 
are prepared and are sufficiently detailed to enable those making 
appraisals to adhere to them in appraising real property. 
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(2) Repealed by Session Laws 1981, c. 678, s. 1. 

(3) A separate property record be prepared for each tract, parcel, lot, or 
group of contiguous lots, which record shall show the information 
required for compliance with the provisions of G.S. 105-309 insofar as 
they deal with real property, as well as that required by this section. 
(The purpose of this subdivision is to require that individual property 
records be maintained in sufficient detail to enable property owners to 
ascertain the method, rules, and standards of value by which property 
is appraised. ) 

(4) The property characteristics considered in appraising each lot, parcel, 
tract, building, structure and improvement, in accordance with the 
schedules of values, standards, and rules, be accurately recorded on 
the appropriate property record. 

(5) Upon the request of the owner, the board of equalization and review, or 
the board of county commissioners, any particular lot, parcel, tract, 
building, structure or improvement be actually visited and observed 
to verify the accuracy of property characteristics on record for that 
property. 

(6) Each lot, parcel, tract, building, structure and improvement be sepa- 
rately appraised by a competent appraiser, either one appointed 
under the provisions of G.S. 105-296 or one employed under the 
provisions of G.S. 105-299. 

(7) Notice is given in writing to the owner that he is entitled to have an 
actual visitation and observation of his property to verify the accuracy 
of property characteristics on record for that property. 

(c) The values, standards, and rules required by subdivision (b)(1) shall be 
reviewed and approved by the board of county commissioners before January 
1 of the year they are applied. The board of county commissioners may approve 
the schedules of values, standards, and rules to be used in appraising real 
property at its true value and at its present-use value either separately or 
simultaneously. Notice of the receipt and adoption by the board of county 
commissioners of either or both the true value and present-use value sched- 
ules, standards, and rules, and notice of a property owner’s right to comment 
on and contest the schedules, standards, and rules shall be given as follows: 

(1) The assessor shall submit the proposed schedules, standards, and 
rules to the board of county commissioners not less than 21 days 
before the meeting at which they will be considered by the board. On 
the same day that they are submitted to the board for its consider- 
ation, the assessor shall file a copy of the proposed schedules, 
standards, and rules in his office where they shall remain available for 
public inspection. 

(2) Upon receipt of the proposed schedules, standards, and rules, the 
board of commissioners shall publish a statement in a newspaper 
having general circulation in the county stating: 

a. That the proposed schedules, standards, and rules to be used in 
appraising real property in the county have been submitted to the 
board of county commissioners and are available for public 
inspection in the assessor’s office; and 

b. The time and place of a public hearing on the proposed schedules, 
standards, and rules that shall be held by the board of county 
commissioners at least seven days before adopting the final 
schedules, standards, and rules. 

(3) When the board of county commissioners approves the final schedules, 
standards, and rules, it shall issue an order adopting them. Notice of 
this order shall be published once a week for four successive weeks in 
a newspaper having general circulation in the county, with the last 
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publication being not less than seven days before the last day for 

challenging the validity of the schedules, standards, and rules by 

appeal to the Property Tax Commission. The notice shall state: 

a. That the schedules, standards, and rules to be used in the next 
scheduled reappraisal of real property in the county have been 
adopted and are open to examination in the office of the assessor; 


and 


b. That a property owner who asserts that the schedules, standards, 
and rules are invalid may except to the order and appeal 
therefrom to the Property Tax Commission within 30 days of the 
date when the notice of the order adopting the schedules, stan- 
dards, and rules was first published. 

(d) Before the board of county commissioners adopts the schedules of values, 
standards, and rules, the assessor may collect data needed to apply the 
schedules, standards, and rules to each parcel in the county. (1939, c. 310, s. 
oO leastoodece(04,s, 4: 196/,c¢,944. 1971, ¢,806.s. 1,,1973,.¢..476,,s.. 193: ¢. 695, 
Pee oles 2224-61605, 5.. le lOSo4Cy 216s. 2; Cc: 628; Si: 4ielOB/ac. 45,6.) --¢. 


29a meegl: 1997-226, Sad.) 


Legal Periodicals. — For article on the 
need to reform North Carolina property tax 
law, see 59 N.C.L. Rev. 675 (1981). 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under former similar provi- 
sions. 

This section, generally speaking, is di- 
rectory. In re Appeal of Reeves Broadcasting 
Corpm273iN.G4571,, 160,S.B.2d 728)(1968). 

Ad valorem tax assessments are pre- 
sumed correct. In order to rebut this pre- 
sumption, the taxpayer must present evidence 
to show that an arbitrary method of valuation 
was used, or that an illegal method of valuation 
was used, and that the assessment substan- 
tially exceeded the true value in money of the 
property. In re Interstate Income Fund I, 126 
N.C. App. 162, 484 S.E.2d 450 (1997). 

Procedural Due Process. — Under G.S. 
105-317(b), taxpayers’ constitutional rights to 
procedural due process were not violated where 
they were given multiple opportunities to 
present evidence to the North Carolina Prop- 
erty Tax Commission advocating their proposed 
method of valuing their properties. In re 
Owens, 144 N.C. App. 349, 547 S.E.2d 827, 
2001 N.C. App. LEXIS 415 (2001). 

Failure to consider each and every indi- 
cia of value recited in this section does not 
vitiate the appraisal. In re Appeal of Reeves 
Broadcasting Corp., 273 N.C. 571, 160 S.E.2d 
129 (1968). 

Subdivision (a)(1) of this section is directory, 
and failure to consider each and every indicia of 
value recited in the statute does not vitiate the 
appraisal. In re Highlands Dev. Corp., 80 N.C. 
App. 544, 342 S.E.2d 588 (1986). 

Commission Properly Used Income 


Rather Than County’s Cost Approach. — 
North Carolina Property Tax Commission prop- 
erly employed an income approach to a busi- 
ness property in reducing the appraised value 
that was assigned to the business property by a 
county that used a cost approach, as the deci- 
sion had a rational basis in the evidence. In re 
Weaver Inv. Co., 165 N.C. App. 198, 598 S.E.2d 
591, 2004 N.C. App. LEXIS 1150 (2004), cert. 
denied, 359 N.C. 188, 606 S.E.2d 695 (2004), 
cert. dismissed, 359 N.C. 188, — S.E.2d — 
(2004). 

Commission May Decline to Use Highest 
and Best Use Valuation. — There is no stat- 
utory proscription against the Tax Commis- 
sion’s declining to use the highest and best use 
valuation provided it has considered both the 
specifically enumerated factors of subsection 
(a) of this section and any other factors that 
may affect the land’s value. In re Perry-Griffin 
Found., 108 N.C. App. 383, 424 S.E.2d 212 
(1993). 

Subsection (a), in fixing the guide which 
assessors must use in valuing property for 
taxes, includes as a factor the past income 
therefrom, and its probable future income. But 
the income referred to is not necessarily actual 
income. The language is sufficient to include 
the income which could be obtained by the 
proper and efficient use of the property. To hold 
otherwise would be to penalize the competent 
and diligent and to reward the incompetent or 
indolent. In re Greensboro Office Partnership, 
72 N.C. App. 635, 325 S.E.2d 24, cert. denied, 
313 N.C. 602, 330 S.E.2d 610 (1985). 
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Neither § 105-283 nor subsection (a) of 
this section require the commission to 
value property according to its sales price 
in a recent arm’s length transaction when com- 
petent evidence of a different value is pre- 
sented. In re Greensboro Office Partnership, 72 
N.C. App. 635, 325 S.E.2d 24, cert. denied, 313 
N.C. 602, 330 S.E.2d 610 (1985). 

The fair market value of real property 
for tax purposes is the same as that for 
condemnation purposes. In re Parsons, 123 
N.C. App. 32, 472 S.E.2d 182 (1996). 

Net income produced is an element 
which may properly be considered in de- 
termining value, but it is only one element. In 
re Property of Pine Raleigh Corp., 258 N.C. 398, 
128 S.E.2d 855 (1963); In re Valuation of Prop- 
erty Located at 411-417 W. Fourth St., 282 N.C. 
TAO TS Ee 2de69241972): 

Bankruptcy Stigma as Appraisal Factor. 
— Taxpayer’s contention that expert witness 
ignored the impact of bankruptcy stigma in 
valuing a property held without merit. In re 
Phoenix Ltd. Partnership, 134 N.C. App. 474, 
517 S.E.2d 903 (1999). 

The income approach should have been the 
primary method used to reach a value for the 
anchor store in a shopping mall; while the 
income approach is preferential a combination 
of approaches may be used because of the 
inherent weaknesses in each approach, so long 
as the income approach is given greatest 
weight. In re Belk-Broome Co., 119 N.C. App. 
470, 458 S.E.2d 921 (1995), aff’d, 342 N.C. 890, 
467 S.E.2d 242 (1996). 

But Fact-Finding Board May Also Con- 
sider Earning Capacity. — If it appears that 
the income actually received is less than the 
fair earning capacity of the property, the earn- 
ing capacity should be substituted as a factor 
rather than the actual earnings. The fact-find- 
ing board can properly consider both. In re 
Property of Pine Raleigh Corp., 258 N.C. 398, 
128 S.E.2d 855 (1963); In re Valuation of Prop- 
erty Located at 411-417 W. Fourth St., 282 N.C. 
Tipa SiS. 20.692 (1972). 

The former language in this section, “the past 
income therefrom, its probable future income,” 
was not necessarily actual income. The lan- 
guage was sufficient to include the income 
which could be obtained by the proper and 
efficient use of the property. In re Property of 
Pine Raleigh Corp., 258 N.C. 398, 128 S.E.2d 
855 (1963). 

Advantages and Disadvantages in Loca- 
tion to Be Considered. — Consideration of 
advantages inherent in the location of the prop- 
erty necessarily requires consideration of any 
disadvantages inherent in such location. In re 
Valuation of Property Located at 411-417 W. 
Fourthyst,, 262 NIC. eno ies 2d 69211972) 

Factors in Subsection (a) Irrelevant to 
Valuation Under § 105-277.2. — Clear legis- 
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lative intent under G.S. 105-277.2 is that prop- 
erty be valued on the basis of its ability to 
produce income in the manner of its present 
use; all other uses for which the property might 
be employed, and the many factors enunciated 
in subsection (a) of this section, are irrelevant 
and immaterial. In re McElwee, 304 N.C. 68, 
233 SH e2d on elood): 

To find the true value of property sub- 
ject to conservation easements, the Com- 
mission must determine the market value prior 
to the granting of the easements and then 
reduce that value by applying a damage factor 
caused by the granting of the conservation 
easements. Determining the highest and best 
use of the property prior to the granting of the 
easement is a critical part of the appraisal 
process. Rainbow Springs Partnership  v. 
County of Macon, 79 N.C. App. 335, 339 S.E.2d 
681 (1986), cert. denied, 316 N.C. 736, 345 
».H.2d 392 (1986). 

Equalization of Property Improper. — It 
was not the Commission’s place to equalize 
property values between anchor store property 
and the surrounding property in a shopping 
mall; in doing so, the Commission exceeded its 
authority and committed an error of law. In re 
Belk-Broome Co., 119 N.C. App. 470, 458 
S.E.2d° 921 (1995), :aff’d, 342) NIC 88900467 
S.E.2d 242 (1996). 

Charitable Trusts. — Because of the valid 
and enforceable restraint on alienation, prop- 
erty of a charitable trust itself is unmarketable; 
therefore, to tax the property according to nor- 
mal market assumptions would be unfair to the 
charitable trust and in doing so, would seri- 
ously erode and ultimately defeat the public 
policy of this State in favor of charitable trusts. 
In re Perry-Griffin Found., 108 N.C. App. 383, 
424 S.E.2d 212 (1993). 

Potential Uses and Income Held Ade- 
quately Considered. — Where county ap- 
praisers considered soil quality and whether 
the land was cropland, pasture, or woodland, 
and set varying land values on this basis, and 
also took into consideration that part of the 
land was swampland, the potential uses and 
income of the land were adequately considered. 
In re Wagstaff, 42 N.C. App. 47, 255 S.E.2d 754 
(1979). 

Presumption of Correctness of Ap- 
praisal Not Rebutted. — Taxpayer’s conten- 
tion that cost approach method of appraisal 
was not legal because it did not consider the 26 
U.S.C.S. § 42 rent restrictions on the property 
was insufficient to rebut the presumption that 
the appraisal was properly administered; the 
intermediate appellate court’s ruling reversing 
a decision of the North Carolina Property Tax 
Commission was itself reversed. In re Greens of 
Pine Glen Ltd., 356 N.C. 642, 576 S.E.2d 316, 
2003 N.C. LEXIS 27 (2003). 

Presumption of Correctness of Ap- 
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praisal Rebutted. — Taxpayers presented 
substantial evidence to rebut the presumption 
of correctness of county’s appraisal of land; 
thus, the Property Tax Commission properly 
granted the taxpayers relief. In re Parsons, 123 
N.C. App. 82, 472 S.E.2d 182 (1996). 

County Tax Assessment Valuation 
Method Held Arbitrary. — Where there was 
no evidence that the county considered the 
advantages or disadvantages of the location; 
availability of water; or the nature of the min- 
eral, quarry or other valuable deposits, consid- 
eration of which, among other facts, is required 
by this section, and where there was no evi- 
dence that any county representative ever vis- 
ited or observed any portion of the tract in 
question as required by this section, the coun- 
ty’s valuation method was held to be arbitrary. 
In re Land & Mineral Co., 49 N.C. App. 608, 272 
S.E.2d 878 (1980), cert. denied, 302 N.C. 397, 
24s 20301-1981). 

Appraisal 27 Months Prior to Effective 
Date Held Arbitrary. — Decision to conduct 
an appraisal in a time of less than two months, 
and to complete it some 27 months prior to its 
effective date, does not comport with the reali- 
ties of the economic world, and is plainly arbi- 
trary under subdivision (a)(3) of this section, 
which requires that partially completed build- 
ings be appraised “in accordance with the de- 
gree of completion on January 1.” In re 
McElwee, 304 N.C. 68, 283 S.E.2d 115 (1981). 

Tobacco Allotments as Element of Value. 
— Mandamus would lie to compel the board of 
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county commissioners to include tobacco allot- 
ments as an element of value in the appraisal 
and assessment of county real property for ad 
valorem taxes. Stocks v. Thompson, 1 N.C. App. 
201, 161 S.E.2d 149 (1968). 

Tobacco allotments must be considered as an 
element of value in appraising all tracts of real 
property. In re Whittington, 129 N.C. App. 259, 
498 S.E.2d 194 (1998). 

Applied in Brock v. North Carolina Property 
Tax,Comim 177290 JN.C.7731,.228 Sod 954 
(1976); In re Land & Mineral Co., 49 N.C. App. 
529, 272 S.E.2d 6 (1980); In re McElwee, 51 
N.C. App. 163, 275 S.E.2d 865 (1981); In re 
Westinghouse Elec. Corp., 93 N.C. App. 710, 
379 S.E.2d 37 (1989). 

Cited in In re King, 281 N.C. 533, 189 S.E.2d 
158 (1972); In re Odom, 56 N.C. App. 412, 289 
S.E.2d 83 (1982); In re Parker, 76 N.C. App. 
477, 383 S.E,2d 749 (1985); In re Butler, 84 
N-CeAppS 21a) (302401 t2de232) (198%). Ine re 
Camel City Laundry Co., 115 N.C. App. 469, 
444 S.E.2d 689 (1994); In re Stroh Brewery Co., 
116 N.C. App. 178, 447 S.E.2d 803 (1994); 
MAO/Pines Assocs. v. New Hanover County Bd. 
of Equalization, 116 N.C. App. 551, 449 S.E.2d 
196 (1994); In re Interstate Income Fund I, 126 
N.C. App. 162, 484 S.E.2d 450 (1997); In re 
Owens, 132 N.C. App. 281, 511 S.E.2d 319 
(1999); In re Sterling Diagnostic Imaging, Inc., 
132 N.C. App. 393, 511 S.E.2d 682 (1999); In re 
Winston-Salem Joint Venture, 144 N.C. App. 
706, 551 S.E.2d 450, 2001 N.C. App. LEXIS 557 
(2001). 


§ 105-317.1. Appraisal of personal property; elements to 


be considered. 


(a) Whenever any personal property is appraised it shall be the duty of the 
persons making appraisals to consider the following as to each item (or lot of 


similar items): 


(1) The replacement cost of the property; 
(2) The sale price of similar property; 


(3) The age of the property; 


(4) The physical condition of the property; 

(5) The productivity of the property; 

(6) The remaining life of the property; 

(7) The effect of obsolescence on the property; 

(8) The economic utility of the property, that is, its usability and adapt- 
ability for industrial, commercial, or other purposes; and 

(9) Any other factor that may affect the value of the property. 


(b) In determining the true value of taxable tangible personal property held 
and used in connection with the mercantile, manufacturing, producing, pro- 
cessing, or other business enterprise of any taxpayer, the persons making the 
appraisal shall consider any information as reflected by the taxpayer’s records 
and as reported by the taxpayer to the North Carolina Department of Revenue 
and to the Internal Revenue Service for income tax purposes, taking into 
account the accuracy of the taxpayer’s records, the taxpayer’s method of 
accounting, and the level of trade at which the taxpayer does business. 
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G.S. 105-317.1(c) has a delayed effective date. See notes. 


(c) (Effective for taxes imposed for taxable years beginning on or 
after July 1, 2003) A taxpayer who owns personal property taxable in the 
county may appeal the value, situs, or taxability of the property within 30 days 
after the date of the initial notice of value. If the assessor does not give 
separate written notice of the value to the taxpayer at the taxpayer’s last 
known address, then the tax bill serves as notice of the value of the personal 
property. The notice must contain a statement that the taxpayer may appeal 
the value, situs, or taxability of the property within 30 days after the date of 
the notice. Upon receipt of a timely appeal, the assessor must arrange a 
conference with the taxpayer to afford the taxpayer the opportunity to present 
any evidence or argument regarding the value, situs, or taxability of the 
property. Within 30 days after the conference, the assessor must give written 
notice to the taxpayer of the assessor’s final decision. Written notice of the 
decision is not required if the taxpayer signs an agreement accepting the value, 
situs, or taxability of the property. If an agreement is not reached, the taxpayer 
has 80 days from the date of the notice of the assessor’s final decision to request 
review of that decision by the board of equalization and review or, if that board 
is not in session, by the board of county commissioners. Unless the request for 
review is given at the conference, it must be made in writing to the assessor. 
Upon receipt of a timely request for review, the provisions of G.S. 105-322 or 
G.S. 105-325, as appropriate, must be followed. (1971, c. 806, s. 1; 1987, c. 813, 
sel oe2002- 15 Omsa25) 


Effect of Amendments. — Session Laws 
2002-156, s. 2, effective for taxes imposed for 


taxable years beginning on or after July 1, 
2003, added subsection (c). 


CASE NOTES 


In substance this section and § 105-283 
provide that all property shall be ap- 
praised at market value, and that all the 
various factors which enter into the market 
value of property are to be considered by the 
assessors in determining this market value for 
tax purposes. In re Bosley, 29 N.C. App. 468, 
224 S.E.2d 686, cert. denied, 290 N.C. 551, 226 
9.E.2d 509 (1976). 

There may be reasonable variations 
from market value in appraisals of property 
for tax purposes if these variations are uniform. 
In re Bosley, 29 N.C. App. 468, 224 S.E.2d 686, 
cert. denied, 290 N.C. 551, 226 S.E.2d 509 
(1976). 


Ad valorem tax assessments are pre- 
sumed to be correct, and when such assess- 
ments are challenged, the burden of proof is on 
the taxpayer to show that the assessment was 
erroneous. In re Bosley, 29 N.C. App. 468, 224 
S.E.2d 686, cert. denied, 290 N.C. 551, 226 
S.E.2d 509 (1976). 

Cited in In re Mitchell-Carolina Corp., 67 
N.C. App. 450, 313 S.E.2d 816 (1984); In re 
Philip Morris U.S.A, 335 N.C. 227, 436 S.E.2d 
828 (1993), cert. denied, 335 N.C. 466, 441 
9.H.2d:1187 512°0°8.1228, 1114/5, Cra2726, 29 
L. Ed. 2d 850 (1994). 


ARTICLE 20. 
Approval, Preparation, Disposition of Records. 


§ 105-318. Forms for listing, appraising, and assessing 
property. 

The Department of Revenue may design and prescribe the books and forms 

to be used throughout the State in the listing, appraising, and assessing of 


property for taxation. If the board exercises the authority granted by the 
preceding sentence, it is authorized to make arrangements for the purchase 
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and distribution of approved books and forms through the Division of Purchase 
and Contract, the cost thereof to be billed to the counties. If the Department 
does not exercise the authority granted by the first sentence of this section, 
each county and municipality shall submit the books and forms it proposes to 
adopt for these purposes to the Department for approval before they are 
emiployeds(1 939 icrsl0) s:.907519 71. cx806, 5) 1;,1973) ¢, 476.5. 193.) 


§ 105-319. Tax records; preparation of scroll and tax book. 


(a) For each year there shall be prepared for each county and tax-levying 
municipality a scroll (showing property valuations) and a tax book (showing 
the amount of taxes due) or a combined record (showing both property 
valuation and taxes due). The governing body of the county or municipality 
shall have authority to determine whether the tax records shall be prepared in 
combined form or in a separate scroll and tax book. When used in this 
Subchapter, the term “tax records” shall mean the scroll, tax book, and 
combined record. No tax records shall be adopted by any county or municipal- 
ity until they have been approved by the Department of Revenue. 

(b) County tax records shall, unless otherwise authorized by the board of 
county commissioners, be prepared separately for each township. The tax 
records of both counties and municipalities shall, unless otherwise authorized 
by the unit governing body, be divided into two parts: 

(1) Individual taxpayers (including corporate fiduciaries when, in their 
fiduciary capacity, they list the property of individuals). 

(2) Corporations, partnerships, other business firms, unincorporated as- 
sociations, and all other taxpayers other than individual persons. 

(c) The tax records shall show at least the following information: 

(1) In alphabetical order, the name of each taxpayer whose property is 
listed and assessed for taxation. 

(2) The assessment of each taxpayer’s real property listed for unit-wide 
taxation (divided into as many categories as the Department of 
Revenue may prescribe). 

(3) The assessment of each taxpayer’s personal property listed for unit- 
wide taxation (divided into as many categories as the Department of 
Revenue may prescribe). 

(4) The total assessed value of each taxpayer’s real and personal property 
listed for unit-wide purposes. 

(5) The amount of ad valorem tax due by each taxpayer for unit-wide 
purposes. 7 

(6) The amount of dog license tax due by each taxpayer. 

(7) The total assessed value of each taxpayer’s real and personal property 
listed for taxation in any special district or subdivision of the unit. 

(8) The amount of ad valorem tax due by each taxpayer to any special 
district or subdivision of the unit. 

(9) The amount of penalties, if any, imposed under the provisions of G.S. 
105-312. 

(10) The total amount of all taxes and penalties due by each taxpayer to 
the unit and to special districts and subdivisions of the unit. 

(d) Listings and assessments and any changes therein made during the 
period between the close of the regular listing period and the first meeting of 
the board of equalization and review, as well as those made during the regular 
listing period, shall be entered on the county tax records, and the county tax 
records shall be submitted to the board of equalization and review at its first 
meeting. Additions and changes made by the board of equalization and review 
shall be entered on the county tax records in accordance with the provisions of 
G.S. 105-326. Municipal corporations shall be governed by the provisions of 
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G.S. 105-326 through 105-328 with regard to matters dealt with in this 
subsection! (d).19398c..310, 6. 1101; 1963en784¢si, W969" 1279-0or ae 
SO0Gisrel 973. e074 Gras, 1:93) 


CASE NOTES 


Constitutionality. — See Bryant v. State 
Bd. of Assmt., 293 F. Supp. 1379 (E.D.N.C. 
1968), construing former similar provisions. 


§ 105-320. Tax receipts; preparation. 


(a) No taxing unit shall adopt a tax receipt form until it has been approved 
by the Department of Revenue, and no tax receipt form shall be approved 
unless it shows at least the following information: 

(1) The name and mailing address of the taxpayer charged with taxes. 

(2) The assessment of the taxpayer’s real property listed for unit-wide 
taxation. 

(3) The assessment of the taxpayer’s personal property listed for unit- 
wide taxation. 

(4) The total assessed value of the taxpayer’s real and personal property 
listed for unit-wide taxation. 

(5) The total assessed value of the taxpayer’s real and personal property 
listed for taxation in any special district or subdivision of the unit. 

(6) The rate of tax levied for each unit-wide purpose, the total rate levied 
for all unit-wide purposes, and the rate levied by or for any special 
district or subdivision of the unit in which the taxpayer’s property is 
subject to taxation. (In lieu of showing this information on the tax 
receipt, it may be furnished on a separate sheet of paper, properly 
identified, at the time the official receipt is delivered upon payment). 

(7) The amount of ad valorem tax due by the taxpayer for unit-wide 
purposes. 

(8) The amount of ad valorem tax due by the taxpayer to any special 
district or subdivision of the unit. 

(9) The amount of dog license tax due by the taxpayer. 

(10) The amount of penalties, if any, imposed under the provisions of G.S. 
105-312. 

(11) The total amount of all taxes and penalties due by the taxpayer to the 
unit and to special districts and subdivisions of the unit. 

(12) The amount of discount allowed for prepayment of taxes under the 
provisions of G.S. 105-360. 

(13) The amount of interest charged for late payment of taxes under the 
provisions of G.S. 105-360. 

(14) Repealed by Session Laws 1987, c. 813, s. 16. 

(15) Repealed by 1987 (Regular Session, 1988), c. 1041, s. 1.2. 

(16) The total assessed value of farm machinery, attachments, and repair 
parts of individual owners and Subchapter S corporations engaged in 
farming subject to the income tax credit in G.S. 105-151.21 and the 
amount of ad valorem taxes due by an individual farmer or a 
Subchapter S corporation engaged in farming on farm machinery, 
attachments, and repair parts subject to that credit. 

(b) Instead of being shown on the tax receipt, the information required in 
subdivision (16) of subsection (a) may be shown on a separate sheet furnished 
to the affected taxpayers. 

(c) The governing body of the county or municipality shall designate the 
person or persons who shall compute and prepare the tax receipt for all taxes 
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charged upon the tax records. (1939, c. 310, s. 1102; L9G He 7 S80 M1971 c4s0G6, 
s. 1; 1973, c. 476, s. 193; 1985, c. 656, s. 23; 1985 (Reg. Sess., 1986), c. 947, s. 
Oli987 9c. 313,ss. 16, 17,1987 Rem. Sess., 1988), c: 1041, ss. 1.2, 1,3; 1991, c. 
457s 14\(c):) 


§ 105-321. Disposition of tax records and receipts; order of 
collection. 


(a) County tax records shall be filed in the office of the assessor unless the 
board of county commissioners shall require them to be filed in some other 
public office of the county. City and town tax records shall be filed in some 
public office of the municipality designated by the governing body of the city or 
town. In the discretion of the governing body, a duplicate copy of the tax 
records may be delivered to the tax collector at the time he is charged with the 
collection of taxes. 

(b) Before delivering the tax receipts to the tax collector in any year, the 
board of county commissioners or municipal governing body shall adopt and 
enter in its minutes an order directing the tax collector to collect the taxes 
charged in the tax records and receipts. A copy of this order shall be delivered 
to the tax collector at the time the tax receipts are delivered to him, but the 
failure to do so shall not affect the tax collector’s rights and duties to employ 
the means of collecting taxes provided by this Subchapter. The order of 
collection shall have the force and effect of a judgment and execution against 
the taxpayers’ real and personal property and shall be drawn in substantially 
the following form: 


State of North Carolina 
County (or City or Town) of 
To the Tax Collector of the County (or City or Town) of 


You are hereby authorized, empowered, and commanded to collect the taxes 
set forth in the tax records filed in the office of _________ and in the tax 
receipts herewith delivered to you, in the amounts and from the taxpayers 
likewise therein set forth. Such taxes are hereby declared to be a first lien upon 
all real property of the respective taxpayers in the County (or City or Town) of 
___________, and this order shall be a full and sufficient authority to direct, 
require, and enable you to levy on and sell any real or personal property of such 
taxpayers, for and on account thereof, in accordance with law. 


Niitmessamny snandeands officialeseal, thism 21. 2 8’ dayrof esl ts 
(Seal) 
Chairman, Board of Commissioners of 
eee eee eee eee een OUI LLY. 
AV Tay orn © 10 ya CO aig) Ot eee nar eee eae ee 
Attest: 
Plerkot Boardso1@ommissionerstote. = Ws eleuer ee County 
(Clerk of the City (or Town) of __ SCS) 


(c) The original tax receipts, together with any duplicate copies that may 
have been prepared, shall be delivered to the tax collector by the governing 
body on or before the first day of September each year if the tax coilector has 
made settlement as required by G.S. 105-352. The tax collector shall give his 
receipt for the tax receipts and duplicates delivered to him for collection. 

(d) No tax receipt shall be delivered to the tax collector for any assessment 
appealed to the Property Tax Commission until such appeal has been finally 
adjudicated. 
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(e) The governing body of a taxing unit may contract with a bank or other 
financial institution for receipt of payment of taxes payable at par and of 
delinquent taxes and interest for the current tax year. A financial institution 
may not issue a receipt for any tax payments received by it, however. Discount 
for early payment of taxes shall be allowed by a financial institution that 
contracts with a taxing unit pursuant to this subsection to the same extent as 
allowed by the tax collector. A financial institution that contracts with a taxing 
unit for receipt of payment of taxes shall furnish a bond to the taxing unit 
conditioned upon faithful performance of the contract in a form and amount 
satisfactory to the governing body of the taxing unit. A governing body of a 
taxing unit that contracts with a financial institution pursuant to this 
subsection shall publish a timely notice of the institution at which taxpayers 
may pay their taxes in a newspaper having circulation within the taxing unit. 
No notice is required, however, if the financial institution receives payments 
only through the mail. 

(f) Minimal Taxes. — Notwithstanding the provisions of G.S. 105-380, the 
governing body of a taxing unit that collects its own taxes may, by resolution, 
direct its assessor and tax collector not to collect minimal taxes charged on the 
tax records and receipts. Minimal taxes are the combined taxes and fees of the 
taxing unit and any other units for which it collects taxes, due on a tax receipt 
prepared pursuant to G.S. 105-320 or on a tax notice prepared pursuant to G.S. 
105-330.5, in a total original principal amount that does not exceed an amount, 
up to five dollars ($5.00), set by the governing body. The amount set by the 
governing body should be the estimated cost to the taxing unit of billing the 
taxpayer for the amounts due on a tax receipt or tax notice. Upon adoption of 
a resolution pursuant to this subsection, the tax collector shall not bill the 
taxpayer for, or otherwise collect, minimal taxes but shall keep a record of all 
minimal taxes by receipt number and amount and shall make a report of the 
amount of these taxes to the governing body at the time of the settlement. 
These minimal taxes shall not be a lien on the taxpayer’s real property and 
shall not be collectible under Article 26 of this Subchapter. A resolution 
adopted pursuant to this subsection must be adopted on or before June 15 
preceding the first taxable year to which it applies and remains in effect until 
amended or repealed by resolution of the taxing unit. (1939, c. 310, s. 1103; 
19'7dgrc) 806318. 1501973; c. 476; st 1933-67615; 198%c 45a, snl losone Isto 
Td 99 leer 584;%e5 OID ew 2 Ais 1 ce aZ0 ssa lse2 71999074568 3 150") 


Editor’s Note. — Session Laws 1995, c. 329, be considered a resolution adopted under G.S. 
s. 1, enacted subsection (f) of this section. 105-321(f) as enacted by this act.” Section 2 also 
Section 2 of the session law provides: “A reso- repealed Chapter 24 of the 1995 Session Laws. 
lution adopted under G.S. 105-330.5(b1), as For the text of G.S. 105-330.5(b1), see editor’s 
enacted by Chapter 24 of the 1995 Session note under that section. 

Laws, prior to the effective date of this act will 


ARTICLE 21. 
Review and Appeals of Listings and Valuations. 


§ 105-322. County board of equalization and review. 


(a) Personnel. — Except as otherwise provided herein, the board of equal- 
ization and review of each county shall be composed of the members of the 
board of county commissioners. 

Upon the adoption of a resolution so providing, the board of commissioners 
is authorized to appoint a special board of equalization and review to carry out 
the duties imposed under this section. The resolution shall provide for the 
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membership, qualifications, terms of office and the filling of vacancies on the 
board. The board of commissioners shall also designate the chairman of the 
special board. The resolution may also authorize a taxpayer to appeal a 
decision of the special board with respect to the listing or appraisal of his 
property or the property of others to the board of county commissioners. The 
resolution shall be adopted not later than the first Monday in March of the year 
for which it is to be effective and shall continue in effect until revised or 
rescinded. It shall be entered in the minutes of the meeting of the board of 
commissioners and a copy thereof shall be forwarded to the Department of 
Revenue within 15 days after its adoption. 

Nothing in this subsection (a) shall be construed as repealing any law 
creating a special board of equalization and review or creating any board 
charged with the duties of a board of equalization and review in any county. 

(b) Compensation. — The board of county commissioners shall fix the 
compensation and allowances to be paid members of the board of equalization 
and review for their services and expenses. 

(c) Oath. — Each member of the board of equalization and review shall take 
the oath required by Article VI, § 7 of the North Carolina Constitution with 
the following phrase added to it: “that I will not allow my actions as a member 
of the board of equalization and review to be influenced by personal or political 
friendships or obligations,”. The oath must be filed with the clerk of the board 
of county commissioners. 

(d) Clerk and Minutes. — The assessor shall serve as clerk to the board of 
equalization and review, shall be present at all meetings, shall maintain 
accurate minutes of the actions of the board, and shall give to the board such 
information as he may have or can obtain with respect to the listing and 
valuation of taxable property in the county. 

(e) Time of Meeting. — Each year the board of equalization and review shall 
hold its first meeting not earlier than the first Monday in April and not later 
than the first Monday in May. In years in which a county does not conduct a 
real property revaluation, the board shall complete its duties on or before the 
third Monday following its first meeting unless, in its opinion, a longer period 
of time is necessary or expedient to a proper execution of its responsibilities. 
Except as provided in subdivision (g)(5) of this section, the board may not sit 
later than July 1 except to hear and determine requests made under the 
provisions of subdivision (g)(2), below, when such requests are made within the 
time prescribed by law. In the year in which a county conducts a real property 
revaluation, the board shall complete its duties on or before December 1, 
except that it may sit after that date to hear and determine requests made 
under the provisions of subdivision (g)(2), below, when such requests are made 
within the time prescribed by law. From the time of its first meeting until its 
adjournment, the board shall meet at such times as it deems reasonably 
necessary to perform its statutory duties and to receive requests and hear the 
appeals of taxpayers under the provisions of subdivision (g)(2), below. 

(f) Notice of Meetings and Adjournment. — A notice of the date, hours, place, 
and purpose of the first meeting of the board of equalization and review shall 
be published at least three times in some newspaper having general circula- 
tion in the county, the first publication to be at least 10 days prior to the first 
meeting. The notice shall also state the dates and hours on which the board 
will meet following its first meeting and the date on which it expects to 
adjourn; it shall also carry a statement that in the event of earlier or later 
adjournment, notice to that effect will be published in the same newspaper. 
Should a notice be required on account of earlier adjournment, it shall be 
published at least once in the newspaper in which the first notice was 
published, such publication to be at least five days prior to the date fixed for 
adjournment. Should a notice be required on account of later adjournment, it 
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shall be published at least once in the newspaper in which the first notice was 
published, such publication to be prior to the date first announced for 
adjournment. 

(g) Powers and Duties. — The board of equalization and review has the 
following powers and duties: 

(1) Duty to Review Tax Lists. — The board shall examine and review the 
tax lists of the county for the current year to the end that all taxable 
property shall be listed on the abstracts and tax records of the county 
and appraised according to the standard required by G.S. 105-283, 
and the board shall correct the abstracts and tax records to conform to 
the provisions of this Subchapter. In carrying out its responsibilities 
under this subdivision (g)(1), the board, on its own motion or on 
sufficient cause shown by any person, shall: 

a. List, appraise, and assess any taxable real or personal property 
that has been omitted from the tax lists. 

b. Correct all errors in the names of persons and in the description of 
properties subject to taxation. 

c. Increase or reduce the appraised value of any property that, in the 
board’s opinion, has been listed and appraised at a figure that is 
below or above the appraisal required by G.S. 105-283; however, 
the board shall not change the appraised value of any real 
property from that at which it was appraised for the preceding 
year except in accordance with the terms of G.S. 105-286 and 
105-287. 


d. Cause to be done whatever else is necessary to make the lists and 
tax records comply with the provisions of this Subchapter. 

e. Embody actions taken under the provisions of subdivisions (g)(1)a 
through (g)(1)d, above, in appropriate orders and have the orders 
entered in the minutes of the board. 

f. Give written notice to the taxpayer at the taxpayer’s last known 


address in the event the board, by appropriate order, increases 
the appraisal of any property or lists for taxation any property 
omitted from the tax lists under the provisions of this subdivision 
(g)(1). 

(2) Duty to Hear Taxpayer Appeals. — On request, the board of equaliza- 
tion and review shall hear any taxpayer who owns or controls 
property taxable in the county with respect to the listing or appraisal 
of the taxpayer’s property or the property of others. 

a. Arequest for a hearing under this subdivision (g)(2) shall be made 
in writing to or by personal appearance before the board prior to 
its adjournment. However, if the taxpayer requests review of a 
decision made by the board under the provisions of subdivision 
(g)(1), above, notice of which was mailed fewer than 15 days prior 
to the board’s adjournment, the request for a hearing thereon 
may be made within 15 days after the notice of the board’s 
decision was mailed. 

b. Taxpayers may file separate or joint requests for hearings under 
the provisions of this subdivision (g)(2) at their election. 

c. At a hearing under provisions of this subdivision (g)(2), the board, 
in addition to the powers it may exercise under the provisions of 
subdivision (g)(3), below, shall hear any evidence offered by the 
appellant, the assessor, and other county officials that is perti- 
nent to the decision of the appeal. Upon the request of an 
appellant, the board shall subpoena witnesses or documents if 
there is a reasonable basis for believing that the witnesses have 
or the documents contain information pertinent to the decision of 
the appeal. 
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d. On the basis of its decision after any hearing conducted under this 
subdivision (g)(2), the board shall adopt and have entered in its 
minutes an order reducing, increasing, or confirming the ap- 
praisal appealed or listing or removing from the tax lists the 
property whose omission or listing has been appealed. The board 
shall notify the appellant by mail as to the action taken on the 
taxpayer’s appeal not later than 30 days after the board’s ad- 
journment. 

(3) Powers in Carrying Out Duties. — In the performance of its duties 
under subdivisions (g)(1) and (g)(2), above, the board of equalization 
and review may exercise the following powers: 

a. It may appoint committees composed of its own members or other 
persons to assist it in making investigations necessary to its 
work. It may also employ expert appraisers in its discretion. The 
expense of the employment of committees or appraisers shall be 
borne by the county. The board may, in its discretion, require the 
taxpayer to reimburse the county for the cost of any appraisal by 
experts demanded by the taxpayer if the appraisal does not result 
in material reduction of the valuation of the property appraised 
and if the appraisal is not subsequently reduced materially by the 
board or by the Department of Revenue. 

b. The board, in its discretion, may examine any witnesses and 
documents. It may place any witnesses under oath administered 
by any member of the board. It may subpoena witnesses or 
documents on its own motion, and it must do so when a request is 
made under the provisions of subdivision (g)(2)c, above. 

A subpoena issued by the board shall be signed by the chair of 
the board, directed to the witness or to the person having custody 
of the document, and served by an officer authorized to serve 
subpoenas. Any person who willfully fails to appear or to produce 
documents in response to a subpoena or to testify when appearing 
in response to a subpoena shall be guilty of a Class 1 misde- 
meanor. 

(4) Power to Submit Reports. — Upon the completion of its other duties, 
the board may submit to the Department of Revenue a report 
outlining the quality of the reappraisal, any problems it encountered 
in the reappraisal process, the number of appeals submitted to the 
board and to the Property Tax Commission, the success rate of the 
appeals submitted, and the name of the firm that conducted the 
reappraisal. A copy of the report should be sent by the board to the 
firm that conducted the reappraisal. 

(5) Duty to Change Abstracts and Records After Adjournment. — Follow- 
ing adjournment upon completion of its duties under subdivisions 
(g)(1) and (g)(2) of this subsection, the board may continue to meet to 
carry out the following duties: 

a. To hear and decide all appeals relating to discovered property 
under G.S. 105-312(d) and (k). 

b. To hear and decide all appeals relating to the appraisal, situs, and 
taxability of classified motor vehicles under G.S. 105-330.2(b). 

c. To hear and decide all appeals relating to audits conducted under 
G.S. 105-296) and relating to audits conducted under G.S. 
105-296G) and (/) of property classified at present-use value and 
property exempted or excluded from taxation. 

d. (Effective for taxes imposed for taxable years beginning on 
or after July 1, 2003) To hear and decide all appeals relating to 
personal property under G.S. 105-317.1(c). (1939, c. 310, s. 1105; 
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1965, c. 191; 1967, c. 1196, s. 6; 1971, c. 806, s. 1; 1973, c. 476, s. 
1939 1977s en863- 1987, 0.145, sal sLos9) ein 7Oysesiccn LO sea bees 
196; 1991, c. 110, s. 5; 1991 (Reg. Sess., 1992), c. 1007, s. 22; 1993, 
c. 539, s. 720; 1994, Ex. Sess., c. 24, s. 14(c); 2001-139, ss. 6, 7; 


2002-156, s. 3.) 


Local Modification. — Buncombe: 1981 
(Reg. Sess., 1982), c. 1279; Cabarrus: 2000-92, 
s. 1 (repealed effective July 15, 2004, by 2004- 
100, s. 2); 2004-100, s. 1; Catawba: 1973, c. 355; 
Craven: 1987 (Reg. Sess., 1988), c. 1008; Cum- 
berland: 1987, c. 161; 1989, c. 605, ss. 1, 4(b); 
Durham: 1989, c. 541, s. 1; 1991 (Reg. Sess., 
1992), c. 871, s. 3; Henderson: 1997-186; 
Iredell: 1993 (Reg. Sess., 1994), c. 645, s. 1; 
Lincoln: 2000-40; Mecklenburg: 1981, c. 509; 
Rockingham: 1995 (Reg. Sess., 1996), c. 617, s. 
1; Stokes: 1999-353, s. 2; Union: 1998-174, s. 1. 


Effect of Amendments. — Session Laws 
2002-156, s. 2, effective for taxes imposed for 
taxable years beginning on or after July 1, 
2003, added subdivision (g)(5)d. 

Legal Periodicals. — For note on proce- 
dural developments in the discovery of property 
unlisted for purposes of ad valorem taxation, 
see 51 N.C.L. Rev. 531 (1973). 

For article on the need to reform North 
Carolina property tax law, see 59 N.C.L. Rev. 
675 (1981). 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under former similar provt- 
sions. 

Valuation by Owner Subject to Review 
by Board. — The valuation upon personal 
property is made by the taxpayer when he lists 
his property, and is binding upon the list taker, 
but it may be corrected by the board of equal- 
ization at the dates fixed by the statute, upon 
due notice to the taxpayer. Pocomoke Guano 
Co. v. City of New Bern, 172 N.C. 258, 90 S.E. 
202 (1916). 

Right to Appeal. — The plain intent and 
thrust of this section and G.S. 105-282.1(b) and 
former G.S. 105-324 is to permit a property 
owner, as a matter of right, to appeal to the 
Property Tax Commission upon a county or 
municipal board denying its application for an 
exemption. In re K-Mart Corp., 79 N.C. App. 
725, 340 S.E.2d 752, aff’d in part, rev'd in part, 
319 N.C. 378, 354 S.E.2d 468 (1987). 

Steps in Obtaining Review of Valuation. 
— If the county commissioners have failed to 
value land at its true value in money — be the 
failure deliberate, an error in judgment, or 
caused by a misconception of the law — plain- 
tiffs’ initial step is to complain to the county 
board of equalization and review and request a 
hearing. If they are dissatisfied with the action 
taken by that board they may except to its 
order and appeal to the State Board. Thereafter 
plaintiffs may resort to the courts, but only to 
obtain judicial review for errors of law or abuse 
of discretion by the State Board. King v. Bald- 
win, 2/6°N-C. 316,172 S.Ho2d 12°(1970): 

North Carolina law provides two avenues by 
which a taxpayer may seek relief from an 
unjust property tax assessment: administrative 
review followed by judicial review in the Court 
of Appeals, and direct judicial review in supe- 


rior or district court. Administrative review 
begins in the county board of equalization and 
review. The county board has jurisdiction to 
hear any taxpayer who has a complaint as to 
the listing or appraisal of his or others’ prop- 
erty. Any taxpayer who wishes to except to an 
order of the county board shall appeal to the 
State Property Tax Commission. In turn, a 
taxpayer who is unsatisfied with the decision of 
the Property Tax Commission shall appeal to 
the North Carolina Court of Appeals, and then 
to the North Carolina Supreme Court. 
Johnston v. Gaston County, 71 N.C. App. 707, 
323 S.E.2d 381 (1984), cert. denied, 313 N.C. 
508, 329 S.E.2d 392 (1985). 

Before Whom Complaint Made. — The 
complaint against excessive valuation must be 
made before the board of county commission- 
ers, and the aldermen of the city have no 
jurisdiction to change such _ valuation. 
Pocomoke Guano Co. v. City of New Bern, 172 
N.Ca 20890;5-E, 20271916): 

Requisites of Complaint. — The complaint 
in an action against a city to recover for taxes 
paid must allege that the valuation complained 
of is greater than that fixed by the county board 
of equalization, or the tax he was forced to pay 
was greater than it would have been if correctly 
computed at the legal rate on the valuation 
properly ascertained, or a demurrer thereto 
will be sustained. Pocomoke Guano Co. v. City 
of New Bern, 172 N.C. 258, 90 S.E. 202 (1916). 

Property Tax Commission Empowered 
to Make Final Valuation of Property. — 
The legislature’s intent is that the agency des- 
ignated to hear appeals in all matters pertain- 
ing to tax valuations should also be the one 
empowered to make the final valuation. The 
State Board of Assessment (now Property Tax 
Commission) — unlike the courts — has the 
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staff, the specialized knowledge and expertise 
necessary to make informed decisions upon 
questions relating to the valuation and assess- 
ment of property. King v. Baldwin, 276 N.C. 
oLo, 172 S-h.2d) 12 (1970): 

Purpose of Notice Before Meeting. — The 
notice required before the meeting is general, 
and has reference to a general revision of the 
lists of the whole county, with a view to an 
equal and uniform assessment among the sev- 
eral townships, and it is to give opportunity to 
all who may be dissatisfied with the valuation 
of their property to make complaint and have it 
corrected. Commissioners of Cleaveland 
County v. Atlanta & C. Air Line Ry., 86 N.C. 541 
(1882). 

Limits on Commission’s Powers. — State 
Property Tax Commission’s authority to issue 
an order reducing, increasing or confirming the 
valuation or valuations appealed, or listing or 
removing from the tax lists the property which 
has been appealed, is subject to the same stat- 
utory parameters as assessors, county boards 
and county commissioners. In re Allred, 351 
NIC: Io D9 S.-H2d'52 (1999). 

Revision Without Notice Void. — Where 
the value of the solvent credits of a taxpayer is 
increased without due notice to him or his 
agent, such increase in value is a _ nullity. 
Wolfenden v. Board of Comm’rs, 152 N.C. 83, 67 
S.E. 319 (1910), 

Designated Date of Meeting Exclusive of 
Others. — See Wolfenden v. Board of Comm’rs, 
152,N.C. 83, 67 S.E. 319 (1910). 

County Board Must Pass upon Question 
of Tax Situs. — Where the question of tax 
situs is raised before the county board, it is an 
integral part of its duties to pass upon the 
question. In re Freight Carriers, Inc., 263 N.C. 
345, 139 S.E.2d 633 (1965). 

And in doing so, it is not passing upon 
taxpayer’s liability for tax. In re Freight 
Carriers, Inc., 263 N.C. 345, 139 S.E.2d 633 
(1965). 

Determination of tax situs is a require- 
ment precedent to any legal listing, assess- 
ment, and valuation for tax purposes. In re 
Freight Carriers, Inc., 263 N.C. 345, 139 S.E.2d 
633 (1965). 

Designation “property of others” in sub- 
division (2) of subsection (g) is broad enough to 
include every piece of rural land or the county’s 
entire tax list if the commissioners have failed 
to value it as required by law. King v. Baldwin, 
Zits Cy316) 17205. K.2d 12,01970). 

When Property Owner May Contest Val- 
uation on “Property of Others”. — It is clear 
that the property owner may contest the valu- 
ation on the “property of others” under subdi- 
vision (g)(2) only where he is in some way 
aggrieved by that valuation. Brock v. North 
Carolina Property Tax Comm’n, 290 N.C. 731, 
228 S.E.2d 254 (1976). 
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Standing to Appeal. — Where taxpayer 
complained that the property of a real estate 
corporation was undervalued, with the result 
that other property owners in the county would 
bear a disproportionate share of the tax bur- 
den, taxpayer was adversely affected by the 
alleged undervaluation of the corporation’s 
property and had standing to appeal to the 
county for a revaluation of the corporate prop- 
erty. In re Whiteside Estates, Inc., 136 N.C. 
App. 360, 525 S.E.2d 196, 2000 N.C. App. 
LEXIS 64 (2000), cert. denied, 351 N.C. 473, 
543 S.E.2d 511 (2000). 

Right to Request Hearing, etc., Not Lim- 
ited. — The right to request a hearing by and 
relief from the county board of equalization and 
review is not limited to the owner in fee simple 
of the property, the valuation of which is in 
question. In re Valuation of Property Located at 
411-417 W. Fourth St., 282 N.C. 71, 191 S.E.2d 
6IZN1972): 

Subsection (e) Mandatory as to Time 
Prescribed for Completing Work. — The 
duty imposed on the board of equalization and 
review to complete its work within the time 
prescribed by subsection (e), at least to the 
extent that authority is given the board to act 
ex mero motu, is mandatory. Spiers v. Daven- 
port, 263 N.C. 56, 138 S.E.2d 762 (1964). 

When Board’s Duties and Powers Cease. 
— After the board of county commissioners has 
completed the revision of the tax lists as autho- 
rized by the statute, its duties and powers as a 
revising board cease and determine until the 
time appointed by the statute for the next 
succeeding year. Wolfenden v. Board of 
Comm’rs, 152 N.C. 83, 67 S.E. 319 (1910). 

Taxpayer Must Exhaust Administrative 
Remedies Before Resorting to Courts. — 
The legislature has provided adequate means 
whereby the individual taxpayer may contest 
not only the valuation which the county com- 
missioners have placed upon his own property 
but the entire tax list or assessment roll, and he 
must exhaust this administrative remedy be- 
fore he can resort to the courts. King v. Bald- 
wins 276 NG) 316.172 5.E.2d 12 (1970): 

The superior court has no authority to issue 
mandamus commanding the commissioners to 
revalue all real property in the county at its 
true value in money, since taxpayers must first 
exhaust the statutory administrative remedies 
in the county board of equalization and review 
and in the State Board of Assessment (now 
Property Tax Commission) before they can re- 
sort to the superior court. King v. Baldwin, 276 
NCOeSl ol 2.5 20 Ta o70): 

Appeal. — The county commissioners have 
exclusive original jurisdiction to grant relief 
against excessive valuation of property for tax- 
ation, and, unless they proceed upon some 
erroneous principle, there is no appeal where 
the statute gives none. Wade v. Commissioners 
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of Craven County, 74 N.C. 81 (1876). As to App. 324, 382 S.E.2d 772 (1989); Kinro, Inc. v. 
appeal to Property Tax Commission, see § 105- Randolph County, 108 N.C. App. 334, 423 


290 and notes thereto. S.E.2d 513 (1992); Edward Valves, Inc. v. Wake 
Applied in In re Bosley, 29 N.C. App. 468, County, 343 N.C. 426, 471 S.E.2d 342 (1996), 
224 S.E.2d 686 (1976). cert. denied, 519 U.S. 1112, 117 S. Ct. 952, 136 


Cited in In re King, 281 N.C. 533, 189S.E.2d  L,. Ed. 2d 839 (1997). 
158 (1972); In re Moravian Home, Inc., 95 N.C. 


§ 105-323. Giving effect to decisions of the board of equal- 
ization and review. 


All changes in listings, names, descriptions, appraisals, and assessments 
made by the board of equalization and review shall be reflected upon the 
abstracts and tax records by insertion of rebates given, additional charges 
made, or any other insertion; by correction; or by any other charge. The tax 
records shall then be totalled, and at least a majority of the members of the 
board of equalization and review shall sign the following statement to be 
inserted at the end of the tax records: 


State of North Carolina 
COUITNG VO Lg ae re 
We, the undersigned members of the Board of Equalization and Review of 
County, hereby certify that these tax records constitute the fixed and 
permanent tax list and assessment roll and record of taxes due for the year 
, subject to only such changes as may be allowed by law. 


Members of the Board of Equalization 
and Review of _______ County 


The omission of this endorsement shall not affect the validity of the tax records 
or of any taxes levied on the basis of the assessments appearing in them. (1939, 
Co lO Sse ELOG a9 Pic olGmse 1: 1990-45 6mcuno») 


Legal Periodicals. — For note on proce- unlisted for purposes of ad valorem taxation, 
dural developments in the discovery of property see 51 N.C.L. Rev. 531 (1973). 


§ 105-324: Repealed by Session Laws 1987, c. 295, s. 4. 


§ 105-325. Powers of board of county commissioners to 
change abstracts and tax records after board 
of equalization and review has adjourned. 


(a) After the board of equalization and review has finished its work and the 
changes it effected or ordered have been entered on the abstracts and tax 
records as required by G.S. 105-323, the board of county commissioners shall 
not authorize any changes to be made on the abstracts and tax records except 
as follows: 

(1) To give effect to decisions of the Property Tax Commission on appeals 
taken under G.S. 105-290. 

(2) To add to the tax records any valuation certified by the Department of 
Revenue for property appraised in the first instance by the Depart- 
ment or to give effect to corrections made in such appraisals by the 
Department. 

(3) Subject to the provisions of subdivisions (a)(3)a and (a)(3)b, below, to 
correct the name of any taxpayer appearing on the abstract or tax 
records erroneously; to substitute the name of the person who should 
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have listed property for the name appearing on the abstract or tax 

records as having listed the property; and to correct an erroneous 

description of any property appearing on the abstract or tax records. 

a. Any correction or substitution made under the provisions of this 
subdivision (a)(3) shall have the same force and effect as if the 
name of the taxpayer or description of the property had been 
correctly listed in the first instance, but the provisions of this 
subdivision (a)(3)a shall not be construed as a limitation on the 
taxation and penalization of discovered property required by G.S. 
105-312. 

b. If a correction or substitution under this subdivision (a)(3) will 
adversely affect the interests of any taxpayer, he shall be given 
written notice thereof and an opportunity to be heard before the 
change is entered on the abstract or tax records. 

(4) To correct appraisals, assessments, and amounts of taxes appearing 
erroneously on the abstracts or tax records, as the result of clerical or 
mathematical errors. (If the clerical or mathematical error was made 
by the taxpayer, his agent, or an officer of the taxpayer and if the 
correction demonstrates that the property was listed at a substantial 
understatement of value, quantity, or other measurement, the provi- 
sions of G.S. 105-312 shall apply.) 

(5) To add to the tax records and abstracts or to correct the tax records and 
abstracts to include property discovered under the provisions of G.S. 
105-312 or property exempted or excluded from taxation pursuant to 
G.S. 105-282.1(a)(4). 

(6) Subject to the provisions of subdivisions (a)(6)a, (a)(6)b, (a)(6)c, and 
(a)(6)d, below, to appraise or reappraise property when the assessor 
reports to the board that, since adjournment of the board of equaliza- 
tion and review, facts have come to his attention that render it 
advisable to raise or lower the appraisal of some particular property of 
a given taxpayer in the then current calendar year. 

a. The power granted by this subdivision (a)(6) shall not authorize 
appraisal or reappraisal because of events or circumstances that 
have taken place or arisen since the day as of which property is to 
be listed. 

b. No appraisal or reappraisal shall be made under the authority of 
this subdivision (a)(6) unless it could have been made by the 
board of equalization and review had the same facts been brought 
to the attention of that board. 

c. Ifa reappraisal made under the provisions of this subdivision (a)(6) 
demonstrates that the property was listed at a substantial 
understatement of value, quantity, or other measurement, the 
provisions of G.S. 105-312 shall apply. 

d. If an appraisal or reappraisal made under the provisions of this 
subdivision (a)(6) will adversely affect the interests of any tax- 
payer, he shall be given written notice thereof and an opportunity 
to be heard before the appraisal or reappraisal shall become final. 

(7) To give effect to decisions of the board of county commissioners on 
appeals taken under G.S. 105-322(a). 

(b) The board of county commissioners may give the assessor general 
authority to make any changes authorized by subsection (a), above, except 
those permitted under subdivision (a)(6), above. 

(c) Orders of the board of county commissioners and actions of the assessor 
upon delegation of authority to him by the board that are made under the 
provisions of this section may be appealed to the Property Tax Commission 
under the provisions of G.S. 105-290. (1939, c. 310, s. 1108; 1971, c. 806, s. 1; 
HO Bac84/ Gas e193 wos rec! Aomsileics 295V seexc7680Ns) 6.1989 tc 7 Grs:<2:) 
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Local Modification. — Buncombe: 1981 dural developments in the discovery of property 
(Reg. Sess., 1982), c. 1279. unlisted for purposes of ad valorem taxation, 
Legal Periodicals. — For note on proce- see 51 N.C.L. Rev. 531 (1973). 


OPINIONS OF ATTORNEY GENERAL 


Board of county commissioners may not’ while board of equalization and review is in 
reappraise property when information as to — session. See opinion of Attorney General to Mr. 
change comes to tax supervisor’s attention H.L. Riddle, Jr., 41 N.C.A.G. 514 (1971). 


§ 105-325.1. Special committee for motor vehicle appeals. 


The board of county commissioners may appoint a special committee of its 
members or other persons to hear and decide appeals arising under G.S. 
105-330.2(b). The county shall bear the expense of employing the committee. 
(1991 (Reg. Sess., 1992), c. 961, s. 9.) 


ARTICLE 22. 
Listing, Appraising, and Assessing by Cities and Towns. 


§ 105-326. Listing property for city and town taxation; 
duty of owner; authority of governing body to 
obtain lists from county. 


(a) All property subject to ad valorem taxation in any city or town shall be 
listed annually during the period prescribed by G.S. 105-307 in the city or town 
in which it is taxable in the name of the person required by G.S. 105-302 and 
105-306 on an abstract prepared according to G.S. 105-309 and affirmed as 
required by G.S. 105-310. In lieu of requiring property owners to list their 
property with the city or town, the governing body of any city or town may 
make provision for obtaining from the abstracts and tax records of the county 
in which the municipality is situated lists of the property subject to taxation by 
the city or town. 

(b) Regardless of whether a city or town adopts the alternative provided in 
the second sentence of subsection (a), above, the provisions of G.S. 105-311 and 
105-312 shall apply to the listing of property for municipal taxation, as shall 
the penalties imposed by G.S. 105-308 and 105-312 for failure to list. In the 
preparation of abstracts, tax records, and tax receipts the city or town shall be 
governed by the provisions of G.S. 105-318, 105-319, 105-320, and 105-321. 
The powers and duties assigned to the assessor by the statutes cited as being 
applicable to municipalities shall be imposed upon and exercised by some 
official designated by the governing body of the city or town, and the powers 
and duties assigned therein to the board of county commissioners shall be 
imposed upon and exercised by the governing body of the city or town. (1939, 
CoO Suet ZUL a LO (ele Ce UCN Gre eNO Gua ecemle) 


§ 105-327. Appraisal and assessment of property subject 
to city and town taxation. 


For the property it is entitled to tax, a city or town situated in a single county 
shall accept and adopt the appraisals and assessments fixed by the authorities 
of that county as modified by the Department of Revenue under the provisions 
of this Subchapter. However, the requirement of this section shall not be 
construed to modify the appraisal and assessment authority given cities and 
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towns with respect to discovered property by G.S. 105-312. (1939, c. 310, s. 
2 Od 97 UNGxS0Gs se Iel973)%e:4767 8.193!) 


Legal Periodicals. — For note on proce- unlisted for purposes of ad valorem taxation, 
dural developments in the discovery of property see 51 N.C.L. Rev. 531 (1973). 


CASE NOTES 


Cited in In re Whiteside Estates, Inc., 136 LEXIS 64 (2000), cert. denied, 351 N.C. 473, 
N.C. App. 360, 525 S.E.2d 196, 2000 N.C. App. 543 S.E.2d 511 (2000). 


§ 105-328. Listing, appraisal, and assessment of property 
subject to taxation by cities and towns situ- 
ated in more than one county. 


(a) For purposes of municipal taxation, all property subject to taxation by a 
city or town situated in two or more counties may, by resolution of the 
governing body of the municipality, be listed, appraised, and assessed as 
provided in G.S. 105-326 and 105-327 if, in such a case, in the opinion of the 
governing body, the same appraisal and assessment standards will thereby 
apply uniformly throughout the municipality. However, if, in such a case, the 
governing body shall determine that adoption of the appraisals and assess- 
ments fixed by the counties will not result in uniform appraisals and assess- 
ments throughout the municipality, the governing body may, by horizontal 
adjustments, equalize the appraisal and assessment values fixed by the 
counties in order to obtain the required uniformity. Taxes levied by the city or 
town shall be levied uniformly on the assessments so determined. 

(b) Should the governing body of a city or town situated in two or more 
counties not adopt the procedure provided in subsection (a), above, all property 
subject to taxation by the municipality shall be listed, appraised, and assessed 
as provided in subdivisions (b)(1) through (b)(6), below. 

(1) The governing body of the city or town shall appoint a municipal 
assessor on or before the first Monday in July in each odd-numbered 
year. The governing body may remove the municipal assessor from 
office during his term for good cause after giving him notice in writing 
and an opportunity to appear and be heard at a public session of the 
appointing body. Whenever a vacancy occurs in the office, the govern- 
ing body shall appoint a qualified person to serve as municipal 
assessor for the period of the unexpired term. A person appointed as 
a municipal assessor shall meet the qualifications and requirements 
set for a county assessor under G.S. 105-294. Pursuant to Article VI, 
Sec. 9, of the North Carolina Constitution, the office of municipal 
assessor is hereby declared to be an office that may be held concur- 
rently with any other appointive office. 

(2) With the approval of the governing body, a municipal assessor may 
employ listers, appraisers, and clerical assistants necessary to carry 
out the listing, appraisal, assessing, and billing functions required by 
law. 

(3) Amunicipal assessor and the persons employed by him have the same 
powers and duties as their county equivalents with respect to prop- 
erty subject to taxation by a city or town. 

(4) The governing body shall, with respect to property subject to city or 
town taxation, be vested with the powers and duties vested by this 
Subchapter in boards of county commissioners and boards of equal- 
ization and review. Appeals may be taken from the municipal board of 
equalization and review or governing body to the Property Tax 
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Commission in the manner provided in this Subchapter for appeals 
from county boards of equalization and review and boards of county 
commissioners. 


(5) All expenses incident to the listing, appraisal, and assessment of 


property for the purpose of city or town taxation shall be borne by the 
municipality for whose benefit the work is undertaken. 


(6) The intent of this subsection (b) is to provide cities and towns that are 


situated in two or more counties with machinery for listing, apprais- 
ing, and assessing property for municipal taxation equivalent to that 
established by this Subchapter for counties. The powers to be exer- 
cised by, the duties imposed on, and the possible penalties against 
municipal governing bodies, boards of equalization and review, asses- 
sors, and persons employed by an assessor shall be the same as those 
provided in this Subchapter by, on, or against county boards of 
commissioners, boards of equalization and review, assessors, and 
persons employed by an assessor. (1939, c. 310, s. 1202; 1971, c. 806, 
su 1973, ¢24167s. 193: C695, sv 13, 1987%c 43" soc 4 onc sce 


Ca) 


§ 105-329: Repealed by Session Laws 1991 (Regular Session, 1992), c. 961, 


er. 


Editor’s Note. — Session Laws 1991, c. 629, 
s. 10, had provided that this section would 
become effective January 1, 1993; however, this 
section was repealed by Session Laws 1991 


(Reg. Sess., 1992), c. 961, s. 2, effective January 
1, 1993. Therefore, this section never went into 
effect. 


ARTICLE 22A. 
Motor Vehicles. 


§ 105-330. Definitions. 


The following definitions apply in this Article: 
(1) Classified motor vehicle. — A motor vehicle classified under this 


Article. 


(la) (For effective date, see note) Collecting authority. — The Division 
of Motor Vehicles or an agent contracting with the Division of Motor 


Vehicles. 


(2) Motor vehicle. — Defined in G.S. 20-4.01(23). 
(2a) (For effective date, see note) Municipal corporation. — Defined in 


G.S. 105-273(11). 


(3) Public service company. — Defined in G.S. 105-333(14). (1991, c. 624, 


s. 1; 2005-294, s. 1.) 


Cross References. — As to the use and 
confidential nature of actual addresses of Ad- 
dress Confidentiality Program participants by 
boards of elections for election-related pur- 
poses, see G.S. 15C-8. 

Editor’s Note. — Session Laws 2005-294, s. 
12, provides: “The Property Tax Division within 
the Department of Revenue and the Division of 
Motor Vehicles within the Department of 
Transportation shall jointly study and develop 
a plan for determining the method of valuation 


of motor vehicles to be taxed and for imple- 
menting an integrated computer system 
needed to combine the registration renewal and 
property tax collection for motor vehicles in the 
State. The Divisions shall consult with repre- 
sentatives from the North Carolina Association 
of County Commissioners, the North Carolina 
League of Municipalities, the North Carolina 
Association of Assessing Officers, the North 
Carolina Automobile Dealers Association, the 
North Carolina Independent Automobile Deal- 
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ers Association, and the North Carolina Tax 
Collectors Association. The Divisions shall sub- 
mit a report of its findings and recommenda- 
tions to the Revenue Laws Study Committee, 
the Joint Legislative Transportation Oversight 
Committee, and the Fiscal Research Division 
by April 30, 2006.” 

Session Laws 2005-294, s. 13, provides: “Sec- 
tions 4 and 8 of this act become effective Janu- 
ary 1, 2006. Sections 1, 2, 3, 5, 6, 7, 9, 10, and 11 
of this act become effective July 1, 2009, or 
when the Division of Motor Vehicles and the 
Department of Revenue certify that the inte- 
grated computer system for registration re- 
newal and property tax collection for motor 
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vehicles is in operation, whichever occurs first. 
Sections 12 and 13 of this act are effective when 
they become law. Nothing in this act shall 
require the General Assembly to appropriate 
funds to implement it for the biennium ending 
June 30, 2007.” 

Effect of Amendments. — Session Laws 
2005-294, s. 1, effective July 1, 2009, or when 
the Division of Motor Vehicles and the Depart- 
ment of Revenue certify that the integrated 
computer system for registration renewal and 
property tax collection for motor vehicles is in 
operation, whichever occurs first, added subdi- 
visions (la) and (2a). 


§ 105-330.1. Classification of motor vehicles. 


(a) Classification. — All motor vehicles other than the motor vehicles listed 
in subsection (b) of this section are designated a special class of property under 
authority of Article V, Sec. 2(2) of the North Carolina Constitution. Classified 
motor vehicles shall be listed and assessed as provided in this Article and taxes 
on classified motor vehicles shall be collected as provided in this Article. 

(b) Exceptions. — The following motor vehicles are not classified under 
subsection (a) of this section: 

(1) Motor vehicles exempt from registration pursuant to G.S. 20-51. 

(2) Manufactured homes, mobile classrooms, and mobile offices. 

(3) Semitrailers or trailers registered on a multiyear basis. 

(4) Motor vehicles owned or leased by a public service company and 
appraised under G.S. 105-335. 

(5) Repealed by Session Laws 2000, c. 140, s. 75(a), effective July 1, 2000. 
9c, 62455121991 (Reo asess-)1992),\¢-961 S.13:51993.4c,,485, s. 
18; c. 543, s. 4; 1993 (Reg. Sess., 1994), c. 745, s. 1; 2000-140, s. 75(a).) 


§ 105-330.2. Appraisal, ownership, and situs. 


(a) Date Determined. — The value of a classified motor vehicle listed 
pursuant to G.S. 105-330.3(a)(1) (registered vehicles) shall be determined as of 
January 1 of the year the taxes are due. If the value of a new motor vehicle 
cannot be determined as of that date, the value of that vehicle shall be 
determined for that year as of the date that model vehicle is first offered for 
sale at retail in this State. 

The ownership, situs, and taxability of a classified motor vehicle listed 
pursuant to G.S. 105-330.3(a)(1) (registered vehicles) shall be determined 
annually as of the day on which a new registration is applied for or the day on 
which the current vehicle registration is renewed, regardless of whether the 
registration is renewed after it has expired. 

The value of a classified motor vehicle listed pursuant to G.S. 105-330.3(a)(2) 
(unregistered vehicles) shall be determined as of January 1 of the year in 
which the motor vehicle is required to be listed pursuant to G.S. 105- 
330.3(a)(2). The ownership, situs, and taxability of a classified motor vehicle 
listed or discovered pursuant to G.S. 105-330.3(a)(2) (unregistered vehicles) 
shall be determined as of January 1 of the year in which the motor vehicle is 
required to be listed. 

(b) (Effective for taxes imposed for taxable years beginning prior to 
July 1, 2005) Value; Appeal. — A classified motor vehicle shall be appraised by 
the assessor at its true value in money as prescribed by G.S. 105-283. The 
owner of a classified motor vehicle may appeal the appraised value of the 
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vehicle in the manner provided by G.S. 105-312(d) for appeals in the case of 
discovered property and may appeal the situs or taxability of the vehicle in the 
manner provided by G.S. 105-381. The owner of a classified motor vehicle must 
file an appeal of appraised value with the assessor within 30 days after the 
date of the tax notice prepared pursuant to G.S. 105-330.5. Notwithstanding 
G.S. 105-312(d), an owner who appeals the appraised value of a classified 
motor vehicle shall pay the tax on the vehicle when due, subject to a full or 
partial refund if the appeal is decided in the owner’s favor. 

(b) (Effective for taxes imposed for taxable years beginning on or 
after July 1, 2005 and until July 1, 2009) Value; Appeal. — A classified 
motor vehicle shall be appraised by the assessor at its true value in money as 
prescribed by G.S. 105-2838. If the assessor considers the sales price of the 
motor vehicle in determining the true value of the motor vehicle, the assessor 
must not include any amount for which the taxpayer is liable under Article 5A 
of this Chapter. The owner of a classified motor vehicle may appeal the 
appraised value of the vehicle in the manner provided by G.S. 105-312(d) for 
appeals in the case of discovered property and may appeal the situs or 
taxability of the vehicle in the manner provided by G.S. 105-381. The owner of 
a classified motor vehicle must file an appeal of appraised value with the 
assessor within 30 days after the date of the tax notice prepared pursuant to 
G.S. 105-330.5. Notwithstanding G.S. 105-312(d), an owner who appeals the 
appraised value of a classified motor vehicle shall pay the tax on the vehicle 
when due, subject to a full or partial refund if the appeal is decided in the 
owner’s favor. 

(b) (Effective July 1, 2009, or when the Division of Motor Vehicles 
and the Department of Revenue certify that the integrated computer 
system for registration renewal and property tax collection for motor 
vehicles is in operation, whichever occurs first) Value; Appeal. — A 
classified motor vehicle shall be appraised by the assessor at its true value in 
money as prescribed by G.S. 105-283. If the assessor considers the sales price 
of the motor vehicle in determining the true value of the motor vehicle, the 
assessor must not include any amount for which the taxpayer is liable under 
Article 5A of this Chapter. The Property Tax Division of the Department of 
Revenue shall annually adopt a schedule of values, standards, and rules to be 
used in the valuation of motor vehicles to ensure equitable statewide valua- 
tions, taking into account local market conditions and allowing adjustments 
for mileage and the condition of the vehicles. The owner of a classified motor 
vehicle may appeal the appraised value of the vehicle in the manner provided 
by G.S. 105-312(d) for appeals in the case of discovered property and may 
appeal the situs or taxability of the vehicle in the manner provided by G.S. 
105-381. The owner of a classified motor vehicle must file an appeal of 
appraised value with the assessor before the taxes become delinquent pursu- 
ant to G.S. 105-330.4. Notwithstanding G.S. 105-312(d), an owner who appeals 
the appraised value of a classified motor vehicle shall pay the tax on the vehicle 
when due, subject to a full or partial refund if the appeal is decided in the 
owner’s favor. 

(c) Administration. — The Department of Revenue, acting through the 
Property Tax Division, and the Department of Transportation, acting through 
the Division of Motor Vehicles, shall enter into a memorandum of understand- 
ing concerning the vehicle identification information, name and address of the 
owner, and other information that will be required on the motor vehicle 
registration forms to implement the tax listing and collection provisions of this 
Article. The memorandum of understanding shall also include a procedure for 
the administration of the listing, appraisal, and assessment of classified motor 
vehicles. (1991, c. 624, s. 1; 1991 (Reg. Sess., 1992), c. 961, s. 4; 1995, c. 510, s. 
1; 1995 (Reg. Sess., 1996), c. 646, s. 24; 1997-6, s. 10; 1999-353, s. 1; 2005-294, 
s. 2; 2005-3038: 1) 
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G.S. 105-330.2(b) is set out three times. — 
The first version of subsection (b) set out above 
is effective for taxes imposed for taxable years 
beginning prior to July 1, 2005. The second 
version of subsection (b) set out above is effec- 
tive for taxes imposed for taxable years begin- 
ning on or after July 1, 2005 and until July 1, 
2009. The third version of subsection (b) set out 
above is effective July 1, 2009, or when the 
Division of Motor Vehicles and the Department 
of Revenue certify that the integrated computer 
system for registration renewal and property 
tax collection for motor vehicles is in operation, 
whichever occurs first. 

Editor’s Note. — Session Laws 2005-294, s. 
13, provides: “Sections 4 and 8 of this act 
become effective January 1, 2006. Sections 1, 2, 
SeopeOweios. 10; “and 11 of this: act’ become 
effective July 1, 2009, or when the Division of 
Motor Vehicles and the Department of Revenue 
certify that the integrated computer system for 
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registration renewal and property tax collec- 
tion for motor vehicles is in operation, which- 
ever occurs first. Sections 12 and 13 of this act 
are effective when they become law. Nothing in 
this act shall require the General Assembly to 
appropriate funds to implement it for the bien- 
nium ending June 30, 2007.” 

Effect of Amendments. — Session Laws 
2005-294, s. 2, effective July 1, 2009, or when 
the Division of Motor Vehicles and the Depart- 
ment of Revenue certify that the integrated 
computer system for registration renewal and 
property tax collection for motor vehicles is in 
operation, whichever occurs first, rewrote sub- 
section (b); and added the last sentence in 
subsection (c). 

Session Laws 2005- 308, s. 1, effective for 
taxes imposed for taxable years beginning on or 
after July 1, 2005, inserted the second sentence 
of subsection (b). 


§ 105-330.3. Assessor’s duty to list classified motor vehi- 
cles; application for exempt status. 


(a)(1) Registered Vehicles. The assessor shall list, appraise, and assess all 
taxable classified motor vehicles for county, municipal, and special 
district taxes each year in the name of the record owner as of the day 
on which the current vehicle registration is renewed or the day on 
which a new registration is applied for. The owner of a classified motor 
vehicle listed pursuant to this subdivision need not list the vehicle as 
provided in G.S. 105-306; G.S. 105-312 does not apply to classified 
motor vehicles listed pursuant to this subdivision. 

(2) Unregistered Vehicles. The owner of a classified motor vehicle who 
does not register the vehicle or does not renew the registration of the 
vehicle on or before the expiration date of the current registration 
shall list the vehicle for taxes by filing an abstract with the assessor 
of the county in which the vehicle is located on or before January 31 
following the date the unregistered vehicle is acquired or, in the case 
of a registration that is not renewed, January 31 following the date 
the registration expires, and on or before January 31 of each succeed- 
ing year that the vehicle is unregistered. If a classified motor vehicle 
listed pursuant to this section is registered during the calendar year 
in which it was listed, it shall be taxed for the fiscal year that opens 
in the calendar year of listing as an unregistered vehicle. A vehicle 
required to be listed pursuant to this subdivision that is not listed by 
January 31 shall be subject to discovery pursuant to G.S. 105-312. 

(b) The owner of a classified motor vehicle who claims an exemption or 
exclusion from tax under this Subchapter has the burden of establishing that 
the vehicle is entitled to the exemption or exclusion. The owner may establish 
prima facie entitlement to exemption or exclusion of the classified motor 
vehicle by filing an application for exempt status with the assessor. When an 
approved application is on file, the assessor shall omit from the tax records 
classified motor vehicles described in the application. 

(c) The owner of a classified motor vehicle that has been omitted from the 
tax records as provided in subsection (b) shall report to the assessor any 
classified motor vehicle registered in the owner’s name or owned by him that 
does not qualify for exemption or exclusion for the current year. This report 
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shall be made within 30 days after the renewal of registration or initial 
registration of the vehicle or, for an unregistered vehicle, on or before January 
31 of the year in which the vehicle is required to be listed by subdivision (a)(2). 
A classified motor vehicle that does not qualify for exemption or exclusion but 
has been omitted from the tax records as provided in subsection (b) is subject 
to discovery under the provisions of G.S. 105-312, except that in lieu of the 
penalties prescribed by G.S. 105-312(h) there shall be assessed a penalty of one 
hundred dollars ($100.00) for each registration period that elapsed before the 
disqualification was discovered. 

(d) The provisions of G.S. 105-282.1 do not apply to classified motor vehicles. 
(O91 eG 24 tee) 


§ 105-330.4. Due date, interest, and enforcement reme- 
dies. 


(a) (Effective until July 1, 2009) Taxes on a classified motor vehicle listed 
pursuant to G.S. 105-330.3(a)(2) shall be due on September 1 following the 
date by which the vehicle was required to be listed. Taxes on a classified motor 
vehicle listed pursuant to G.S. 105-330.3(a)(1) shall be due each year on the 
following dates: 

(1) For a vehicle registered under the staggered system, taxes shall be due 
on the first day of the fourth month following the date the registration 
expires or on the first day of the fourth month following the last day 
of the month in which the new registration is applied for. 

(2) For a vehicle newly registered under the annual system, taxes shall be 
due on the first day of the fourth month following the date the new 
registration is applied for. For a vehicle whose registration is renewed 
under the annual system, taxes shall be due on May 1 following the 
date the registration expired. 

(a) (Effective July 1, 2009, or when the Division of Motor Vehicles 
and the Department of Revenue certify that the integrated computer 
system for registration renewal and property tax collection for motor 
vehicles is in operation, whichever occurs first) Taxes on a classified 
motor vehicle listed pursuant to G.S. 105-330.3(a)(2) are due on September 1 
following the date by which the vehicle was required to be listed. Taxes on a 
classified motor vehicle listed pursuant to G.S. 105-330.3(a)(1) are due each 
year on the date a new registration is applied for or the fifteenth day of the 
month following the month in which the registration renewal sticker expired 
pursuant to G.S. 20-66(g). 

(b) (Effective until July 1, 2009) Subject to the provisions of G.S. 
105-395.1, interest on unpaid taxes on classified motor vehicles listed pursuant 
to G.S. 105-330.3(a)(1) accrues at the rate of five percent (5%) for the first 
month following the date the taxes were due and three-fourths percent (34 %) 
for each month thereafter until the taxes are paid, unless the notice required 
by G.S. 105-330.5 is prepared after the date the taxes are due. In that 
circumstance, the interest accrues beginning the second month following the 
date of the notice until the taxes are paid. Subject to the provisions of G.S. 
105-395.1, interest on delinquent taxes on classified motor vehicles listed 
pursuant to G.S. 105-330.3(a)(2) accrues as provided in G.S. 105-360(a) and 
discounts shall be allowed as provided in G.S. 105-360(c). 

(b) (Effective July 1, 2009, or when the Division of Motor Vehicles 
and the Department of Revenue certify that the integrated computer 
system for registration renewal and property tax collection for motor 
vehicles is in operation, whichever occurs first) Subject to the provisions 
of G.S. 105-395.1, interest on unpaid taxes and registration fees on classified 
motor vehicles listed pursuant to G.S. 105-330.3(a)(1) accrues at the rate of five 
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percent (5%) for the remainder of the month following the month in which the 
registration renewal sticker expired pursuant to G.S. 20-66(g). Interest ac- 
crues at the rate of three-fourths percent (3 %) for each month thereafter until 
the taxes and fees are paid, unless the notice required by G.S. 105-330.5 is 
prepared after the date the taxes and fees are due. In that circumstance, the 
interest accrues beginning the second month following the date of the notice 
until the taxes and fees are paid. Subject to the provisions of G.S. 105-395.1, 
interest on delinquent taxes on classified motor vehicles listed pursuant to G:S. 
105-330.3(a)(2) accrues as provided in G.S. 105-360(a) and discounts shall be 
allowed as provided in G.S. 105-360(c). 

(c) Unpaid taxes on classified motor vehicles may be collected by levying on 
the motor vehicle taxed or on any other personal property of the taxpayer 
pursuant to G.S. 105-366 and G.S. 105-367, or by garnishment of the 
taxpayer’s property pursuant to G.S. 105-368. Notwithstanding the provisions 
of G.S. 105-366(b), the enforcement measures of levy, attachment, and gar- 
nishment may be used to collect unpaid taxes on classified motor vehicles listed 
pursuant to G.S. 105-330.3(a)(1) at any time after interest accrues. Notwith- 
standing the provisions of G.S. 105-355, taxes on classified motor vehicles 
listed pursuant to G.S. 105-330.3(a)(1) do not become a lien on real property 
owned by the taxpayer. (1991, c. 624, s. 1; 1991 (Reg. Sess., 1992), c. 961, s. 5; 


1995, c. 510, s. 2; 2001-139, s. 8; 2005-294, ss. 3, 4, 5.) 


G.S. 105-330.4(a) and (b) are set out 
twice. — The first versions of subsections (a) 
and (b) set out above are effective until July 1, 
2009. The second versions of subsections (a) 
and (b) set out above are effective July 1, 2009, 
or when the Division of Motor Vehicles and the 
Department of Revenue certify that the inte- 
grated computer system for registration re- 
newal and property tax collection for motor 
vehicles is in operation, whichever occurs first. 

Support Troops Participating in Opera- 
tions Enduring Freedom and Noble Eagle. 
— As to waiver of deadlines, fees, and penalties 
for military personnel participating in Opera- 
tions Enduring Freedom and Noble Eagle, see 
note for Session Laws 2001-508, ss. 3 to 5(b), at 
G.S. 105-307. 

Extension of Deadline for Payment of 
Property Taxes for Deployed Military Per- 
sonnel. — Session Laws 2003-300, ss. 1, 2, and 
4, provide: “Deployed Military Personnel De- 
fined. — As used in this act, the term ‘deployed 
military personnel includes both of the follow- 
ing: 

“(1) A member of the armed forces or the 
armed forces reserves of the United States on 
active duty in support of Operation Iraqi Free- 
dom on or after January 1, 2003. 

“(2) A member of the North Carolina Army 
National Guard or the North Carolina Air Na- 
tional Guard called to active duty in support of 
Operation Iraqi Freedom on or after January 1, 
2008. 

“Proof. — Verification by the military mem- 
ber’s command specifying deployment is con- 
clusive evidence of the military member’s de- 
ployment. 

“Property Taxes. — Notwithstanding G.S. 


105-360 or G.S. 105-330.4, deployed military 
personnel are allowed 90 days after the end of 
their deployment to pay property taxes at par, 
for any property taxes that became due or 
delinquent during the term of the deployment. 
For these individuals, the taxes for the relevant 
tax year do not become delinquent until after 
the end of the 90-day period provided in this 
section, and an individual who pays the prop- 
erty taxes before the end of the 90-day period is 
not liable for interest on the taxes for the 
relevant tax year. If the individual does not pay 
the taxes before the end of the 90-day period, 
interest accrues on the taxes according to the 
schedule provided in G.S.105-360 or G.S. 105- 
330.4, as applicable, as though the taxes were 
unpaid as of the date the taxes would have 
become delinquent if not for this section. 

“Notwithstanding G.S. 105-307, deployed 
military personnel required to list property for 
taxation while deployed are allowed 90 days 
after the end of the deployment to list the 
property. For these individuals, the listing pe- 
riod for the relevant tax year is extended until 
the end of the 90-day period provided in this 
act, and an individual who lists the property 
before the end of the 90-day period is not 
subject to civil or criminal penalties for failure 
to list the property required to be listed during 
deployment.” 

Session Laws 2005-294, s. 13, provides: “Sec- 
tions 4 and 8 of this act become effective Janu- 
ary 1, 2006. Sections 1, 2, 3,5, 6, 7, 9, 10, and 11 
of this act become effective July 1, 2009, or 
when the Division of Motor Vehicles and the 
Department of Revenue certify that the inte- 
grated computer system for registration re- 
newal and property tax collection for motor 
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vehicles is in operation, whichever occurs first. 
Sections 12 and 13 of this act are effective when 
they become law. Nothing in this act shall 
require the General Assembly to appropriate 
funds to implement it for the biennium ending 
June 30, 2007.” 

Effect of Amendments. — Session Laws 
2005-294, ss. 3 and 5, effective July 1, 2009, or 
when the Division of Motor Vehicles and the 
Department of Revenue certify that the inte- 
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grated computer system for registration re- 
newal and property tax collection for motor 
vehicles is in operation, whichever occurs first, 
rewrote subsection (a); and rewrote the first 
two sentences in subsection (b). 

Session Laws 2005-294, s. 4, effective Janu- 
ary 1, 2006, in subsection (b), substituted “five 
percent (5%)” for “two percent (2%)” and deleted 
“tax” preceding “notice required by” in the in- 
troductory language. 


OPINIONS OF ATTORNEY GENERAL 


County May Not Impose Late Payment 
Penalty or Administrative Fee Upon De- 
linquent Property Tax Accounts. — Be- 
cause the statutes authorizing property taxes 
provide for interest and/or penalties, a county 


penalty or administrative fee upon delinquent 
property tax accounts. See opinion of Attorney 
General to Lloyd C. Smith, Jr., Pritchett & 
Burch, PLLC, 2001 N.C. AG LEXIS 6 (3/6/ 
2001). 


may not, by ordinance, impose a late payment 


§ 105-330.5. (For effective date, see note) Listing and col- 
lecting procedures. 


(a) For classified motor vehicles listed pursuant to G.S. 105-330.3(a)(1), 
upon receiving the registration lists from the Division of Motor Vehicles each 
month, the assessor shall prepare a tax notice for each vehicle; the tax notice 
shall contain all county, municipal, and special district taxes due on the motor 
vehicle. In computing the taxes, the assessor shall appraise the motor vehicle 
in accordance with G.S. 105-330.2 and shall use the tax rates of the various 
taxing units in effect on the first day of the month in which the current vehicle 
registration expired or the new registration was applied for. The tax on the 
motor vehicle is the product of a fraction and the number of months in the 
motor vehicle tax year. The numerator of the fraction is the product of the 
appraised value of the motor vehicle and the tax rate of the various taxing 
units. The denominator of the fraction is 12. This procedure shall constitute 
the listing and assessment of each classified motor vehicle for taxation. The tax 
notice shall contain: 

(1) The date of the tax notice. 

(2) The appraised value of the motor vehicle. 

(3) The tax rate of the taxing units. 

(4) A statement that the appraised value of the motor vehicle may be 
appealed to the assessor within 30 days after the date of the notice. 

(al) When a new registration is obtained for a vehicle registered under the 
annual system in a month other than December, the assessor shall prorate the 
taxes due for the remainder of the calendar year. The amount of prorated taxes 
due is the product of the proration fraction and the taxes computed according 
to subsection (a). The numerator of the proration fraction is the number of full 
months remaining in the calendar year following the date the registration is 
applied for and the denominator of the fraction is 12. 

(b) When the tax notice required by subsection (a) is prepared, the county 
tax collector shall mail a copy of the notice, with appropriate instructions for 
payment, to the motor vehicle owner. The county may retain the actual cost of 
collecting municipal and special district taxes collected pursuant to this 
Article, not to exceed one and one-half percent (1 42%) of the amount of taxes 
collected. The county finance officer shall establish procedures to ensure that 
tax payments received pursuant to this Article are properly accounted for and 
taxes due other taxing units are remitted to the units to which they are due at 
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G.S. 105-330.5 is set out twice. See notes. 


least once each month. Each month, a county shall provide reasonable 
information to the municipalities and special districts located in it to enable 
them to account for the tax payments remitted to them. 

(b1) Repealed by Session Laws 19985, c. 329, s. 2. 

(c) For classified motor vehicles listed pursuant to G.S. 105-330.3(a)(2), the 
assessor shall appraise each vehicle in accordance with G.S. 105-330.2. The 
assessor shall prepare a tax notice for each vehicle before September 1 
following the January 31 listing date; the tax notice shall include all county 
and special district taxes due on the motor vehicle. In computing the taxes, the 
assessor shall use the tax rates of the taxing units in effect for the fiscal year 
that begins on July 1 following the January 31 listing date. Municipalities 
shall list, assess, and tax classified motor vehicles listed pursuant to G.S. 
105-330.3(a)(2) as provided in G.S. 105-326, 105-327, and 105-328 and shall 
send tax notices as provided in this section. 

(d) The county shall include taxes on classified motor vehicles listed 
pursuant to G.S. 105-330.3(a)(1) in the tax levy for the fiscal year in which the 
taxes become due and shall charge the taxes to the tax collector for that year, 
unless the tax notice required by subsection (a) is prepared after the date the 
taxes are due. If that occurs, the county shall include the taxes from that notice 
in the tax levy for the current fiscal year and shall charge the taxes to the tax 
collector for that year. (1991, c. 624, s. 1; 1991 (Reg. Sess., 1992), c. 961, s. 6; 


99 omee 2 4iasa Ty cn329, s. 2:ic, 5110; s. 3; 2005-313,,s: 8:) 


Section Set Out Twice. — The section 
above is effective until July 1, 2009. For the 
section as amended effective July 1, 2009, or 
when the Division of Motor Vehicles and the 
Department of Revenue certify that the inte- 
grated computer system for registration re- 
newal and property tax collection for motor 
vehicles is in operation, whichever occurs first, 
see the following section, also numbered G.S. 
105-330.5. See Editor’s Note. 

Editor’s Note. — Session Laws 1995, c. 24, 
s. 1, effective April 6, 1995, added a subdivision 
(b1), which was repealed by Session Laws 1995, 
c. 329, s. 2, effective for taxes imposed for 
taxable years beginning on or after July 1, 
1995. Prior to its repeal, subdivision (b1) read: 
“(b1) Notwithstanding the provisions of G.S. 
105-380, the board of county commissioners 
may, by resolution, direct the tax collector to 
treat as fully paid minimal taxes billed on a tax 
notice required by subsection (a) of this section. 
The taxes billed on a tax notice are minimal 
under this subsection when the total county, 
municipal, and special district taxes billed on 
the notice do not exceed an amount up to five 
dollars ($5.00) set by the board of county com- 
missioners in the resolution. The amount set by 
the board should be the estimated cost to the 
county of billing a taxpayer for the taxes on a 
notice. The tax collector shall not bill the tax- 
payer for these minimal taxes but shall keep a 
record of the taxes by taxpayer and amount and 


shall report the taxes to the board of county 
commissioners as part of the settlement for the 
year. A resolution adopted pursuant to this 
subsection shall become effective no earlier 
than 30 days after its adoption and shall apply 
to registration lists received under subsection 
(a) of this section on or after the date the 
resolution becomes effective. The resolution re- 
mains in effect until amended or repealed by 
resolution of the board of county commission- 
ers. Upon adoption of a resolution pursuant to 
this subsection, minimal taxes to which the 
resolution applies are considered fully paid.” 

Session Laws 1995, c. 329, s. 2, provides: “A 
resolution adopted under G.S. 105-330.5(b1), as 
enacted by Chapter 24 of the 1995 Session 
Laws, prior to the effective date of this act will 
be considered a resolution adopted under G.S. 
105-321(f) as enacted by this act”. 

Session Laws 2005-294, s. 13, provides, in 
part, that s. 6 of the act becomes effective July 
1, 2009, or when the Division of Motor Vehicles 
and the Department of Revenue certify that the 
integrated computer system for registration 
renewal and property tax collection for motor 
vehicles is in operation, whichever occurs first. 
Nothing in this act shall require the General 
Assembly to appropriate funds to implement it 
for the biennium ending June 30, 2007. 

Effect of Amendments. — Session Laws 
2005-313, s. 8, effective January 1, 2006, in- 
serted the present third through fifth sentences 
of subsection (a). 
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§ 105-330.5. (For effective date, see note) Listing and col- 
lecting procedures. 


(a) For classified motor vehicles listed pursuant to G.S. 105-330.3(a)(1), 
upon receiving the registration lists from the Division of Motor Vehicles each 
month, the Property Tax Division of the Department of Revenue shall prepare 
a combined tax and registration notice for each vehicle. The combined tax and 
registration notice shall contain all county and municipal corporation taxes 
and fees due on the motor vehicle as computed by the assessor in the county of 
registration. In computing the taxes, the assessor shall appraise the motor 
vehicle in accordance with G.S. 105-330.2 and shall use the tax rates of the 
various taxing units in effect on the first day of the month in which the current 
vehicle registration expires or the new registration is applied for. The tax on 
the motor vehicle is the product of a fraction and the number of months in the 
motor vehicle tax year. The numerator of the fraction is the product of the 
appraised value of the motor vehicle and the tax rate of the various taxing 
units. The denominator of the fraction is 12. This procedure shall constitute 
the listing and assessment of each classified motor vehicle for taxation. The 
combined tax and registration notice shall contain: 

(1) The date of the combined tax and registration notice. 

(2) The appraised value of the motor vehicle. 

(3) The tax rate of the taxing units. 

(4) A statement that the appraised value of the motor vehicle may be 
appealed to the assessor before the taxes and fees become delinquent. 

(5) The registration fee imposed by the Division of Motor Vehicles and any 
other information required by the Division of Motor Vehicles to 
comply with the provisions of Chapter 20 of the General Statutes. 

(al) When a new registration is obtained for a vehicle registered under the 
annual system in a month other than December, the taxes shall be prorated for 
the remainder of the calendar year. The amount of prorated taxes due is the 
product of the proration fraction and the taxes computed according to subsec- 
tion (a). The numerator of the proration fraction is the number of full months 
remaining in the calendar year following the date the registration is applied 
for and the denominator of the fraction is 12. 

(bo) When the combined tax and registration notice required by subsection 
(a) is prepared, the Property Tax Division of the Department of Revenue or a 
third-party contractor shall mail a copy of the notice, with appropriate 
instructions for payment, to the motor vehicle owner. The Department shall 
establish a fee equal to the actual cost of printing and sending the notice. The 
Department may receive a fee for each notice generated for a vehicle registered 
in a county or municipal corporation from the taxes and fees remitted to the 
county or municipal corporation in which the vehicle is registered. The 
collecting authority is responsible for collecting county and municipal taxes 
and fees assessed under this Article and may retain a fee for collecting these 
taxes and fees. The fee retained by the collecting authority shall be an amount 
equal to at least one-third of the compensation paid for registration renewals 
conducted by contract agents under G.S. 20-63(h). The Property Tax Division 
shall establish procedures to ensure that tax payments and fees received 
pursuant to this Article and Chapter 20 of the General Statutes are properly 
accounted for and taxes and fees due other taxing units and the Division of 
Motor Vehicles are remitted at least once each month. Each collecting 
authority shall provide a weekly financial report containing information 
required by the Property Tax Division to the taxing units and Division of Motor 
Vehicles to enable them to account for payments received. 

(b1) Repealed by Session Laws 1995, c. 329, s. 2. 

(c) For classified motor vehicles listed pursuant to G.S. 105-330.3(a)(2), the 
assessor shall appraise each vehicle in accordance with G.S. 105-330.2. The 
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G.S. 105-330.5 is set out twice. See notes. 


assessor shall prepare a tax notice for each vehicle before September 1 
following the January 31 listing date; the tax notice shall include all county 
and special district taxes due on the motor vehicle. In computing the taxes, the 
assessor shall use the tax rates of the taxing units in effect for the fiscal year 
that begins on July 1 following the January 31 hsting date. Municipalities 
shall list, assess, and tax classified motor vehicles listed pursuant to G.S. 
105-330.3(a)(2) as provided in G.S. 105-326, 105-327, and 105-328 and shall 
send tax notices as provided in this section. 

(d) The county shall include taxes on classified motor vehicles listed 
pursuant to G.S. 105-330.3(a)(1) in the tax levy for the fiscal year in which the 
taxes become due and shall charge the taxes to the tax collector for that year, 
unless the tax notice required by subsection (a) is prepared after the date the 
taxes are due. If that occurs, the county shall include the taxes from that notice 
in the tax levy for the current fiscal year and shall charge the taxes to the tax 
collector for that year. (1991, c. 624, s. 1; 1991 (Reg. Sess., 1992), c. 961, s. 6; 
1995, c. 24, s. 1; c. 329, s. 2; c. 510, s. 3; 2005-294, s. 6; 2005-313, s. 8.) 


Section Set Out Twice. — The section ever occurs first. Nothing in this act shall 


above is effective July 1, 2009, or when the 
Division of Motor Vehicles and the Department 
of Revenue certify that the integrated computer 
system for registration renewal and property 
tax collection for motor vehicles is in operation, 
whichever occurs first. For the section as in 
effect until July 1, 2009, see the preceding 
section, also numbered G.S. 105-330.5. 
Editor’s Note. — Session Laws 2005-294, s. 
13, provides, in part, that s. 6 of the act becomes 
effective July 1, 2009, or when the Division of 
Motor Vehicles and the Department of Revenue 
certify that the integrated computer system for 
registration renewal and property tax collec- 
tion for motor vehicles is in operation, which- 


require the General Assembly to appropriate 
funds to implement it for the biennium ending 
June 30, 2007. 

Effect of Amendments. — Session Laws 
2005-294, s. 6, in subsection (a), rewrote the 
first two sentences, and inserted “combined” 
and “and registration” in the last sentence and 
in subdivision (a)(1); substituted “before the 
taxes and fees become delinquent” for “within 
30 days after the date of the notice” in subdivi- 
sion (a)(4); added subdivision (a)(5); in subsec- 
tion (al), substituted “taxes” for “assessor” and 
“be prorated” for “prorate the taxes due”; re- 
wrote subsection (b) and made minor stylistic 
changes. See Editor’s Note for effective date. 


§ 105-330.6. Motor vehicle tax year; transfer of plates; 
surrender of plates. 


(a) Tax Year. — The tax year for a classified motor vehicle listed pursuant to 
G.S. 105-330.3(a)(1) and registered under the staggered system begins on the 
first day of the first month following the date on which the former registration 
expires or the new registration is applied for and ends on the last day of the 
month in which the current registration expires. The tax year for a classified 
motor vehicle listed pursuant to G.S. 105-330.3(a)(1) and registered under the 
annual system begins on the first day of the first month following the date on 
which the registration expires or the new registration is applied for and ends 
the following December 31. The tax year for a classified motor vehicle listed 
pursuant to G.S. 105-330.3(a)(2) is the fiscal year that opens in the calendar 
year in which the vehicle is required to be listed. 

(al) Change in Tax Year. — If the tax year for a classified motor vehicle 
changes because of a change in its registration for a reason other than the 
transfer of its registration plates to another classified motor vehicle pursuant 
to G.S. 20-64, and the new tax year begins before the expiration of the vehicle’s 
original tax year, the taxpayer may receive a credit, in the form of a release, 
against the taxes on the vehicle for the new tax year. The amount of the credit 
is equal to a proportion of the taxes paid on the vehicle for the original tax year. 
The proportion is the number of full calendar months remaining in the original 
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tax year as of the first day of the new tax year, divided by the number of 
months in the original tax year. To obtain the credit allowed in this subsection, 
the taxpayer must apply within 30 days after the taxes for the new tax year are 
due and must provide the county tax collector information establishing the 
original tax year of the vehicle, the amount of taxes paid on the vehicle for that 
year, and the reason for the change in registration. 

(b) Transfer of Plates. — If the owner of a classified motor vehicle listed 
pursuant to G.S. 105-330.3(a)(1) transfers the registration plates from the 
listed vehicle to another classified motor vehicle pursuant to G.S. 20-64 during 
the listed vehicle’s tax year, the vehicle to which the plates are transferred is 
not required to be listed or taxed until the current registration expires or is 
renewed. 

(c) Surrender of Plates. — If the owner of a classified motor vehicle listed 
pursuant to G.S. 105-330.3(a)(1) either transfers the motor vehicle to a new 
owner or moves out-of-state and registers the vehicle in another jurisdiction, 
and the owner surrenders the registration plates from the listed vehicle to the 
Division of Motor Vehicles, then the owner may apply for a release or refund of 
taxes on the vehicle for any full calendar months remaining in the vehicle’s tax 
year after the date of surrender. To apply for a release or refund, the owner 
must present to the county tax collector within one year after surrendering the 
plates the receipt received from the Division of Motor Vehicles accepting 
surrender of the registration plates. The county tax collector shall then 
multiply the amount of the taxes for the tax year on the vehicle by a fraction, 
the denominator of which is the number of months in the tax year and the 
numerator of which is the number of full calendar months remaining in the 
vehicle’s tax year after the date of surrender of the registration plates. The 
product of the multiplication is the amount of taxes to be released or refunded. 
If the taxes have not been paid at the date of application, the county tax 
collector shall make a release of the prorated taxes and credit the owner’s tax 
notice with the amount of the release. If the taxes have been paid at the date 
of application, the county tax collector shall direct an order for a refund of the 
prorated taxes to the county finance officer, and the finance officer shall issue 
a refund to the vehicle owner. (1991, c. 624, s. 1; 1991 (Reg. Sess., 1992), c. 961, 
s. 7; 1995, c. 510, s. 4; 1998-139, s. 3; 2001-406, s. 1; 2001-497, s. 1(a); 2005-313, 
Sao.) 


Effect of Amendments. — Session Laws 
2005-313, s. 9, effective January 1, 2006, in the 
first sentence of subsection (a), inserted 
“former” and substituted “the month in which 
the current registration expires” for “the 
twelfth month following the date on which the 
registration expires or the new registration is 


“divided by the number of months in the origi- 
nal tax year” for “divided by 12” at the end of 
the third sentence; and in subsection (c), sub- 
stituted “the number of months in the tax year” 
for “12” near the middle of the third sentence. 

Legal Periodicals. — See legislative sur- 
vey, 21 Campbell L. Rev. 323 (1999). 


applied for”; in subsection (al), substituted 


§ 105-330.7. (For repeal, see note) List of delinquents sent 
to Division of Motor Vehicles. 


On the tenth day of each month the county tax collector shall prepare a list 
with the name and address of the owner and the vehicle identification number 
of every classified motor vehicle listed pursuant to G.S. 105-330.3(a)(1) on 
which taxes remain unpaid on that date and on which taxes became due on the 
first day of the fourth month preceding that date. The tax collector shall mail 
that list to the Division of Motor Vehicles. The list shall be in the form and 
contain the information required by the Division of Motor Vehicles. (1991, c. 
624, s. 1; 1991 (Reg. Sess., 1992), c. 961, s. 8) 200522944507) 
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Editor’s Note. — Session Laws 2005-294, s. 
13, provides, in part, that this section is re- 
pealed effective July 1, 2009, or when the 
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tax collection for motor vehicles is in operation, 
whichever occurs first. Nothing in this act shall 
require the General Assembly to appropriate 


Division of Motor Vehicles and the Department funds to implement it for the biennium ending 
of Revenue certify that the integrated computer June 30, 2007. 
system for registration renewal and property 


§ 105-330.8. Deadlines not extended. 


Except as otherwise provided in this Article, the provisions of G.S. 105-395.1 
and G.S. 103-5 do not apply to deadlines established in this Article. (1991, c. 
624.501") 


§ 105-330.9. Antique automobiles. 


(a) For the purpose of this section, the term “antique automobile” means a 
motor vehicle that meets all of the following conditions: 

(1) It is registered with the Division of Motor Vehicles and has an historic 
vehicle special license plate under G.S. 20-79.4. 

(2) It is maintained primarily for use in exhibitions, club activities, 
parades, and other public interest functions. 

(3) It is used only occasionally for other purposes. 

(4) It is owned by an individual. 

(5) It is used by the owner for a purpose other than the production of 
income and is not used in connection with a business. 

(b) Antique automobiles are designated a special class of property under 
Article V, Sec. 2(2) of the North Carolina Constitution and shall be assessed for 
taxation in accordance with this section. An antique automobile shall be 
assessed at the lower of its true value or five hundred dollars ($500.00). (1995, 
CeO eS ye) 


§ 105-330.10. (Effective until July 1, 2009) Disposition of 
interest. 


Sixty percent (60%) of the interest collected on unpaid taxes pursuant to Gi: 
105-330.4 shall be transferred on a monthly basis to the Combined Motor 
Vehicle and Registration Account created within the Treasurer’s Office. The 
North Carolina Association of County Commissioners shall direct the Trea- 
surer to distribute the funds in the Account to the Division of Motor Vehicles 


for the purpose of developing and implementing an integrated computer 
system within the Division of Motor Vehicles that would allow for the combined 


assessment, billing, and collection of property taxes on motor vehicles and the 
issuance of registration plates. The Treasurer shall report to the Revenue 
Laws Study Committee semiannually with the first report due by April 30, 
2006. The report shall contain a detailed description of the amount of moneys 
transferred to the Account and distributed from the Account. (2005-294, s. 8.) 


Section Set Out Twice. — The section 
above is effective until July 1, 2009. For the 
section as amended effective July 1, 2009, or 
when the Division of Motor Vehicles and the 
Department of Revenue certify that the inte- 
grated computer system for registration re- 
newal and property tax collection for motor 
vehicles is in operation, whichever occurs first, 
see the following section, also numbered G.S. 
105-330.10. 

Editor’s Note. — Session Laws 2005-294, s. 


8, made this section effective January 1, 2006. 

Session Laws 2005-294, s. 13, provides: “Sec- 
tions 4 and 8 of this act become effective Janu- 
ary 1, 2006. Sections 1, 2, 3, 5, 6, 7, Oo 10sand 11 
of this act become effective July 1, 2009, or 
when the Division of Motor Vehicles and the 
Department of Revenue certify that the inte- 
grated computer system for registration re- 
newal and property tax collection for motor 
vehicles is in operation, whichever occurs first. 
Sections 12 and 13 of this act are effective when 
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they become law. Nothing in this act shall 
require the General Assembly to appropriate 
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funds to implement it for the biennium ending 
June 30, 2007.” 


§ 105-330.10. (For effective date, see note) Disposition of 


interest. 


The interest collected on unpaid registration fees pursuant to G.S. 105-330.4 
shall be transferred on a monthly basis to the North Carolina Highway Fund 
for technology improvements within the Division of Motor Vehicles. (2005-294, 


s. 9.) 


Section Set Out Twice. — The section 
above is effective July 1, 2009, or when the 
Division of Motor Vehicles and the Department 
of Revenue certify that the integrated computer 
system for registration renewal and property 
tax collection for motor vehicles is in operation, 
whichever occurs first. For the section as in 
effect until July 1, 2009, see the preceding 
section, also numbered G.S. 105-330.10. 

Editor’s Note. — Session Laws 2005-294, s. 
13, provides: “Sections 4 and 8 of this act 
become effective January 1, 2006. Sections 1, 2, 
3, 5, 6, 7, 9, 10, and 11 of this act become 
effective July 1, 2009, or when the Division of 
Motor Vehicles and the Department of Revenue 
certify that the integrated computer system for 


registration renewal and property tax collec- 
tion for motor vehicles is in operation, which- 
ever occurs first. Sections 12 and 13 of this act 
are effective when they become law. Nothing in 
this act shall require the General Assembly to 
appropriate funds to implement it for the bien- 
nium ending June 30, 2007.” 

Effect of Amendments. — Session Laws 
2005-294, s. 9, effective July 1, 2009, or when 
the Division of Motor Vehicles and the Depart- 
ment of Revenue certify that the integrated 
computer system for registration renewal and 
property tax collection for motor vehicles is in 
operation, whichever occurs first, rewrote the 
section. 


§§ 105-330.11 through 105-332: Reserved for future codification pur- 


poses. 


ARTICLE 23. 


Public Service Companies. 


§ 105-333. Definitions. 


The following definitions apply in this Article unless the context requires a 


different meaning: 


(1) Airline company. — A company engaged in the business of transport- 
ing passengers and property by aircraft for hire within, into, or from 


this State. 


(2) Bus line company. — A company engaged in the business of transport- 


ing passengers and property by motor vehicle for hire over the public 
highways of this State (but not including a bus line company operat- 
ing primarily upon the public streets within a single local taxing unit), 
whether the transportation is within, into, or from this State. 

(3) Distributable system property. — All real property and personal 
property owned or used by a railroad company other than 
nondistributable system property. 

(4) Electric membership corporation. — A company organized, reorga- 
nized, or domesticated under Chapter 117 of the General Statutes and 
engaged in the business of supplying electricity for light, heat, or 
power to consumers in this State. 


(5) Electric power company. — A company engaged in the business of 
SUR IVIDE electricity for light, heat, or power to consumers in this 
tate. 
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(6) Repealed by Session Laws 1973, c. 783, s. 5. 

(7) Flight equipment. — Aircraft fully equipped for flying and used in any 
operation within this State. 

(8) Gas company. — A company engaged in the business of supplying 
artificial or natural gas to, from, within, or through this State through 
pipe or tubing for light, heat, or power to consumers in this State. 

(9) Locally assigned rolling stock. — Rolling stock that is owned or leased 
by a motor freight carrier company, specifically assigned to a terminal 
or other premises, and regularly used at the premises to which 
assigned. 

(10) Motor freight carrier company. — A company engaged in the business 
of transporting property by motor vehicle for hire over the public 
highways of this State as provided in this subdivision: 

a. As to interstate carrier companies domiciled in North Carolina, 
this term includes carriers who regularly transport property by 
tractor trailer to or from one or more terminals owned or leased 
by the carrier outside this State or two or more terminals inside 
this State. For purposes of appraisal and allocation only, the term 
also includes a North Carolina interstate carrier that does not 
have a terminal outside this State but whose operations outside 
the State are sufficient to require the payment of ad valorem 
taxes on a portion of the value of the rolling stock of the carrier to 
taxing units in one or more other states. 

b. As to interstate carrier companies domiciled outside this State, 
this term includes carriers who regularly transport property by 
tractor trailer to or from one or more terminals owned or leased 
by the carrier inside this State. 

c. As to intrastate carrier companies, this term includes only those 
carriers that are engaged in the transportation of property by 
tractor trailer to or from two or more terminals owned or leased 
by the carrier in this State. 

(11) Nondistributable system property. — The following properties owned 
by a railroad company: land other than right-of-way, depots, machine 
shops, warehouses, office buildings, other structures, and the contents 
of the structures listed in this subdivision. 

(12) Nonsystem property. — The real and tangible personal property 
owned by a public service company but not used in its public service 
activities. 

(13) Pipeline company. — A company engaged in the business of trans- 
porting natural gas, petroleum products, or other products through 
pipelines to, from, within, or through this State, or having control of 
pipelines for such a purpose. 

(14) Public service company. — A railroad company, a pipeline company, a 
gas company, an electric power company, an electric membership 
corporation, a telephone company, a telegraph company, a bus line 
company, an airline company, or a motor freight carrier company. The 
term also includes any company performing a public service that is 
regulated by the United States Department of Energy, the United 
States Department of Transportation, the Federal Communications 
Commission, the Federal Aviation Agency, or the North Carolina 
Utilities Commission, except that the term does not include a water 
company, a radio common carrier company as defined in G.S. 62- 
119(3), a cable television company, or a radio or television broadcast- 
ing company. 

(15) Railroad company. — A company engaged in the business of operat- 
ing a railroad to, from, within or through this State on rights-of-way 


1G) 


§105-334 CH. 105. TAXATION $105-334 


owned or leased by the company. It also means a company operating 
a passenger service on the lines of any railroad located wholly or 
partly in this State. 

(16) Rolling stock. — Motor vehicles, railroad locomotives, and railroad 
cars that are propelled by mechanical or electrical power and used 
upon the highways or, in the case of railroad vehicles, upon tracks. 

(17) System property. — The real property and personal property used by 
a public service company in its public service activities. The term also 
includes public service company property under construction on the 
day as of which property is assessed which when completed will be 
used by the owner in its public service activities. 

(18) Telegraph company. — A company engaged in the business of 
transmitting telegraph messages to, from, within, or through the 
State. 

(19) Telephone company. — A company engaged in the business of 
transmitting telephone messages and conversations to, from, within, 
or through this State. 

(20) Repealed by Session Laws 1973, c. 783, s. 5. C1959", cao lOmce 
1600-1605; 1943, c. 634, s. 3; 1965, c. 287, s. 17; 1971, c. 806, s. 1; ¢. 
1121, s. 4; 1973, c. 198; c. 783, ss. 1-5; c. 1180; 1991 (Reg. Sess., 1992) 
c. 961, s. 1; 1995, c. 350, ss. 1, 2; 1995 (Reg. Sess., 1996), c. 646, s. 18: 
1997-23, ss. 6, 7; 1998-98, s. 25.) 


Editor’s Note. — Section 62-119, referred to 
in subdivision (14) of this section, was repealed 
by Session Laws 1995, c. 523, s. 31. 


CASE NOTES 


Applied in In re S. Ry., 59 N.C. App. 119,296 Pipeline Co., 318 N.C. 224, 347 S.E.2d 382 
S.E.2d 463 (1982); In re Duke Power Co., 82 (1986); North Carolina E. Mun. Power v. Wake 
N.C. App. 492, 347 S.E.2d 54 (1986). County, 100 N.C. App. 693, 398 S.E.2d 486 

Cited in In re Colonial Pipeline Co.,67 N.C. (1990). 

App. 388, 313 S.E.2d 819 (1984); In re Colonial 


OPINIONS OF ATTORNEY GENERAL 


Radio and Television Stations Not Mr. Douglas R. Holbrook, State Board of As- 
Within Definition of “Public Service Com- sessment, 41 N.C.A.G. 702 (1971). 
panies”. — See opinion of Attorney General to 


§ 105-334. Duty to file report; penalty for failure to file. 


(a) Every public service company, whether incorporated under the laws of 
this State or any other state or any foreign nation, whose property is subject to 
taxation in this State, shall prepare and deliver to the Department of Revenue 
each year a report showing (as of January 1) such information with regard to 
the property it owns and the system property it leases as the Department of 
Revenue may by regulation prescribe. This report shall be filed on or before the 
last day of March, and the following affirmation, which shall be annexed to the 
report, shall be signed by a principal officer of the public service company 
making the report: 

Under penalties prescribed by law, I hereby affirm that to the best of my 
knowledge and belief this report, including any accompanying statements, 
inventories, schedules, and other information is true and complete. 
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(b) Any individual who willfully subscribes a report required by this section 
which he does not believe to be true and correct as to every material matter 
shall be guilty of a Class 2 misdemeanor. 

(c) For good cause the Department may grant reasonable extensions of time 
for filing the required reports. 

(d) The Department may require any additional reports or information it 
deems necessary to properly carry out its duties under this Article. 

(e) The provisions of G.S. 105-291 and 105-312 are made specifically 
applicable to all proceedings taken under this Article. (1939, c. 310, ss. 
IGOOEI60G 31943, C4634, s035 1965S ne 728i asl te L971, c.806, s.4;1973,:c. 4/6, 
s. 193; 1993, c. 539, s. 721; 1994, Ex. Sess., c. 24, s. 14(c).) 


CASE NOTES 


Cited in Albemarle Elec. Membership Corp. (1972); In re Colonial Pipeline Co., 67 N.C. App. 
y. Alexander, 282 N.C. 402, 192 S.E.2d 811 388, 313 S.E.2d 819 (1984). 


§ 105-335. Appraisal of property of public service compa- 
nies. 


(a) Duty to Appraise. — In accordance with the provisions of subsection (b), 
below, the Department of Revenue shall appraise for taxation the true value of 
each public service company (other than bus line, motor freight carrier, and 
airline companies) as a system (both inside and outside this State). Certain 
specified properties of bus line, motor freight carrier, and airline companies 
shall be appraised by the Department in accordance with the provisions of 
subsection (c), below, and all other properties of such companies shall be listed, 
appraised, and assessed in the manner prescribed by this Subchapter for the 
properties of taxpayers other than public service companies. 

(b) Property of Public Service Companies Other Than Those Noted in 
Subsection (c). — 

(1) System Property. — Each year, as of January 1, the Department of 
Revenue shall appraise at its true value (as defined in GS. 105-283) 
the system property used by each public service company both inside 
and outside this State. Property leased by a public service company 
shall be included in appraising the value of its system property if 
necessary to ascertain the true value of the company’s system prop- 
erty. 

(2) Nonsystem Personal Property. — Each year as of January 1, the 
Department shall appraise at its true value (as defined in G.S. 
105-283) each public service company’s nonsystem tangible personal 
property subject to taxation in this State. 

(3) Nonsystem Real Property. — In accordance with the county in which 
the public service company’s nonsystem real property is located and 
the schedules set out in G.S. 105-286 and 105-287, the Department of 
Revenue shall appraise at its true value (as defined in G:5. 105-283) 
each public service company’s nonsystem real property subject to 
taxation in this State. 

(c) Property of Bus Line, Motor Freight Carrier, and Airline Companies. — 

(1) Bus Company Rolling Stock. — Each year as of January 1, the 
Department shall appraise at its true value (as defined in G.S. 
105-283) the rolling stock owned or leased by or operated under the 
control of each bus line company, which bus line company is domiciled 
in this State or which is regularly engaged in business in this State. 

(2) Motor Freight Carrier Company Rolling Stock. — Each year as of 
January 1, the Department shall appraise at its true value (as defined 
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in G.S. 105-283) the rolling stock owned by a motor freight carrier 
company or leased by a motor freight carrier company and operated 
by its employees which motor freight carrier company is domiciled in 
this State or is regularly engaged in business in this State at a 
terminal owned or leased by the carrier. 

(3) Fight Equipment. — Each year, as of January 1, the Department shall 
appraise at its true value (as defined in G.S. 105-283) the flight 
equipment owned or leased by or operated under the control of each 
airline company that is domiciled in the State or that is regularly 
engaged in business at some airport in this State. (1939, c. 310, s. 
1608; 1971, c. 806, s. 1;1973}c.. 476, s. 1938c: 783, 4, 6: eShisn 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


CASE 


Editor’s Note. — Some of the cases cited 
below were decided under former similar provi- 
sions. 

Personal property (rolling stock) of mo- 
tor carriers may be taxed at a higher ratio 
of true market value than commercial and 
industrial real property. Arkansas-Best Freight 
Sys. v. Lynch, 723 F.2d 365 (4th Cir. 1983). 

Assessment of Railroad Property by Lo- 
cal Officers. — In assessing railroad property, 
local officers only list and assess such property 
as is off the right-of-way. Caldwell Land & 
Lumber Co. v. Smith, 151 N.C. 70, 65 S.E. 641 
(1909). 

Rolling stock of a railroad company 
used upon the branch roads, or roads oth- 
erwise acquired, ascertained by a pro rata stan- 
dard based on the relative length thereof to the 
whole line, is liable to taxation. Wilmington & 
W.R.R. v. Alsbrook, 110 N.C. 137, 14 S.E. 652, 
ali UeL4GrUR Ss 279 vss Civ 2406 le ds O72 
(1892). 

Abandoned Portion of Railroad. — 
Where a railroad, under an order of the Inter- 
state Commerce Commission, abandoned its 
operations as a common carrier on a portion of 
its road, and thereafter did not operate over 
such portion of its line except to haul away the 


For survey of 1982 law on taxation, see 61 
N.C.L. Rev. 1217 (1983). 


NOTES 


scrap as the roadbed was dismantled and sal- 
vaged, it was held that such abandoned portion 
of the road ceased to be vested with a character 
which would bring it within the jurisdiction of 
the Department of Revenue for appraisal and 
taxation. Warren v. Maxwell, 223 N.C. 604, 27 
S.E.2d 721 (1943). 

A road definitely abandoned and retired from 
the operative system, after a proper order re- 
specting the convenience and necessity of its 
further operation as a carrying road has been 
granted for such abandonment, was no longer 
within the purview of the predecessor to this 
statute. Warren v. Maxwell, 223 N.C. 604, 27 
S-be2d 72951943); 

Former Law. — As to construction of prior 
law providing for the assessment of railroad 
property by the former Corporation Commis- 
sion, see Atlantic & N.C.R.R. v. City of New 
Bern, 147 N.C. 165, 60 S.E. 925 (1908). 

Applied in In reS. Ry., 59 N.C. App. 119, 296 
S.H.2d 463 (1982); In re Duke Power Co., 82 
N.C. App. 492, 347 S.E.2d 54 (1986); North 
Carolina E. Mun. Power v. Wake County, 100 
N.C. App. 693, 398 S.E.2d 486 (1990). 

Cited in In re Colonial Pipeline Co., 67 N.C. 
App. 388, 313 S.E.2d 819 (1984); In re Colonial 
Pipeline Co., 318 N.C. 224, 347 S.E.2d 382 
(1986). 


$ 105-336. Methods of appraising certain properties of 
public service companies. 


(a) Appraising System Property of Public Service Companies Other Than 
Those Noted in Subsection (b). — In determining the true value of each public 
Service company (other than one covered by subsection (b), below) as a system 
the Department of Revenue shall give consideration to the following: 

(1) The market value of the company’s capital stock and debt, taking into 
account the influence of any nonsystem property. 

(2) The book value of the company’s system property as reflected in the 
books of account kept under the regulations of the appropriate federal 
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or State regulatory agency and what it would cost to replace or 
reproduce the system property, less a reasonable allowance for depre- 
ciation. 

(3) The gross receipts and operating income of the company. 

(4) Any other factor or information that in the judgment of the Depart- 
ment has a bearing on the true value of the company’s system 
property. 

(b) Appraising Rolling Stock and Flight Equipment. — In determining the 
true value of the rolling stock of bus line and motor freight carrier companies 
and the flight equipment of airline companies, the Department of Revenue 
shall consider the book value of the property as reflected in the books of 
account kept under the regulations of the appropriate federal or State 
regulatory agency and what it would cost to replace or reproduce the property 
imite existing condition. (1939, c. 310, sp-Lo08; 1971 ¢, 306, s_ 1) 19/3, c. 4/6, 


s. 193.) 


Legal Periodicals. — For survey of 1982 
law on taxation, see 61 N.C.L. Rev. 1217 (1983). 


CASE 


Department of Revenue is by statute 
given the power to value property. Albe- 
marle Elec. Membership Corp. v. Alexander, 
282 N.C. 402, 192 S.E.2d 811 (1972). 

Implicit in this power is the power to 
reject a value declared by the taxpayer. Albe- 
marle Elec. Membership Corp. v. Alexander, 
DEZINVO 24027 192) Sia Zdroll (1972): 

Department Presumed to Act in Good 
Faith. — The members of the Department of 
Revenue are public officers, and the Depart- 
ment’s official acts are presumed to be made in 
good faith and in accordance with law. Albe- 
marle Elec. Membership Corp. v. Alexander, 
289 NiO 84027192 8S. 2d) 811 (1972): 

And burden is upon party asserting oth- 
erwise to overcome such presumptions by 
competent evidence to the contrary. Albemarle 
Elec. Membership Corp. v. Alexander, 282 N.C. 
AQ? O92 Sere 2d S11 (1972). 

“Appraisal” and “Assessment” Are Syn- 
onymous. — For public service companies, the 
true value of property is its tax value, and 
“appraisal” and “assessment” are synonymous. 
In re S. Ry., 59 N.C. App. 119, 296 S.E.2d 463, 
neyd on other grounds, 313 N.C. 177, 328 
S. He2d 235 (1985). 

Appraisal Methods Discussed and Com- 
pared. — See In re S. Ry., 59 N.C. App. 119, 
296 S.E.2d 463 (1982), rev’d on other grounds, 
Sine £77 632870. Head 23041985): 

Choice of Valuation Method Generally. 
— A careful reading of the statute reveals that 
all four approaches to valuation are to be used 
in establishing the appraised value, but no 
guidelines are set out establishing the weight 
to be given any single system of valuation. 
Rather, based on the judgment of the Ad Valo- 
rem Tax Division, the Department may exer- 


NOTES 


cise its discretion on valuation. The appraisal 
must not be arbitrary, must be based on sub- 
stantial evidence, and must be based on lawful 
methods of valuation. In re S. Ry., 59 N.C. App. 
119, 296 S.E.2d 463 (1982), rev’d on other 
srounds, 313 N.C. 177, 328 8.E.2d 235 (1985). 

Any method of appraisal which does not 
tend to establish market value is an illegal 
method of valuation for property tax purposes. 
In re S. Ry., 59 N.C. App. 119, 296 S.E.2d 463 
(1982), rev’d on other grounds, 313 N.C. 177, 
328 5..2d 2385 (1985). 

Appraisal Presumed Correct Although 
Tentative. — Although the appraisal is called 
“tentative,” it nevertheless remains in effect 
unless the Property Tax Commission overturns 
or otherwise disposes of it. The appraisals are 
presumed to be correct. This presumption ap- 
plies, as well, to the good faith of the tax 
assessors and the validity of their actions. In re 
S. Ry., 59 N.C. App. 119, 296 S.E.2d 463 (1982), 
rev'd on other grounds, 313 N.C. 177, 328 
SE 2di2aoK 1985). 

Rebuttal of Presumption of Correctness. 
— To rebut the presumption of correctness of an 
appraisal, the taxpayer must produce compe- 
tent, material, and substantial evidence that 
tends to show that: (1) Either the county tax 
supervisor used an arbitrary method of valua- 
tion; or (2) the county tax supervisor used an 
illegal method of valuation; and (3) the assess- 
ment substantially exceeded the true value in 
money of the property. In re S. Ry., 59 N.C. App. 
119, 296 S.E.2d 463 (1982), rev'd on other 
grounds, 313 N.C. 177, 328 S.H.2d 235 (1985). 

Value Set by Department Will Stand 
Where Appellants Fail to Rebut. — Where 
appellants have failed to offer sufficient evi- 
dence of probative value showing the true value 
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of their property, the value set by the Depart- 
ment of Revenue must stand. Albemarle Elec. 
Membership Corp. v. Alexander, 282 N.C. 402, 
1925. Ee2dys 11, (1972). 

Actions to Set Aside or Modify Apprais- 
als Generally. — Since the appraisal, al- 
though tentative, remains in existence and is 
presumed to be correct, any action to set aside 
or modify it is an appeal which the Commission 
was created to hear. Such appeal presents the 
first opportunity for a public service company to 
challenge an appraisal made by the Ad Valorem 
Tax Division. It broadens the scope of the 
hearing of the appeal in G.S. 105-342(d). In re 
S. Ry., 59 N.C. App. 119, 296 S.E.2d 463 (1982), 
rey d On" cther ‘grounds, Gl3 (N©2 77> 326 
S.E.2d 235 (1985). 

Courts Will Only Interfere with Depart- 
ment’s Assessment Where Arbitrary and 
Capricious. — It is only when the actions of 
the Department of Revenue are found to be 
arbitrary and capricious that courts will inter- 
fere with tax assessments because of asserted 
violations of the due process clause. Albemarle 
Elec. Membership Corp. v. Alexander, 282 N.C. 
402, 192 S.E.2d 811 (1972). 

Commission erred in approving Depart- 
ment’s use of pipeline company’s imbed- 
ded, historical cost of debt rather than 
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current market cost in arriving at a proper 
capitalization rate under the income approach 
to value. In re Colonial Pipeline Co., 318 N.C. 
224, 347 S.E.2d 382 (1986). 

Inclusion of Future Investment Tax 
Credits in Projected Future Income 
Stream Not Supported by Record. — Where 
there was a stipulation in the record that 
pipeline company’s last major construction pro- 
gram ended in 1980 and that since termination 
of this project in 1980, it had had no major 
construction plans or programs in effect, there 
was no factual basis in the record for including 
in the company’s projected future income 
stream amounts attributable to future invest- 
ment tax credits, for there was no evidence to 
support the fact that there would be such 
credits in the future. In re Colonial Pipeline 
Co., 318 N.C. 224, 347 S.E.2d 382 (1986). 

Department’s refusal to deduct from val- 
uations of the Federal Energy Regulatory 
Commission (FERC) an amount attribut- 
able to “economic obsolescence” because 
the FERC had limited pipeline company’s rate 
of return to a rate below the market rate was 
not error. In re Colonial Pipeline Co., 318 N.C. 
224, 347 S.E.2d 382 (1986). 

Applied in In re Colonial Pipeline Co., 67 
N.C. App. 388, 313 S.E.2d 819 (1984). 


§ 105-337. Apportionment of taxable values to this State. 


With respect to any public service company operating both inside and 
outside this State, it shall be the duty of the Department of Revenue to 
apportion for taxation in this State a fair and reasonable share of the value of 
the company as a system or its rolling stock or flight equipment as appraised 
under the provisions of G.S. 105-336. Thus, when the Department has 
determined true value in accordance with the provisions of G.S. 105-336(a) or 
G.S. 105-336(b), it shall ascertain the portion of the total value subject to 
taxation in this State by applying property, business, and mileage factors 
thereto in accordance with the ratio that the company’s property, business, or 
mileage in this State bears to its total property, business, or mileage. In its 
discretion, the Department may use one or more of the factors listed in the 
preceding sentence in order to achieve a fair and accurate result in the 
apportionment of the value of the property of any public service company. As 
used in this section, 

(1) The term “business factor” means data that reflect the use of the 
company’s property, such as gross revenue, net income, tons of freight 
carried, revenue ton miles, passenger miles, car miles, ground hours, 
and comparable data. 

(2) The term “mileage factor” means factual information as to the linear 
miles of the company’s track, wire, lines, pipes, routes, and similar 
operational routes and factual information as to the miles traveled by 
the company’s rolling stock. 

(3) The term “property factor” means investment in property; it may be 
either gross or net investment or any other reasonable figure reflect- 
ing the company’s investment in property. (1939, c. 310, s. 1609; 1971, 
C80G6MSa lt L973 nc) 476 sisal 93.) 


1166 


$105-338 ART. 23. PUBLIC SERVICE COMPANIES §105-338 
CASE NOTES 


Cited in In re Colonial Pipeline Co.,67N.C. Pipeline Co., 318 N.C. 224, 347 S.E.2d 382 
App. 388, 313 S.E.2d 819 (1984); In re Colonial (1986). 


§ 105-338. Allocation of appraised valuation of system 
property among local taxing units. 


(a) State Board’s Duty. — For purposes of taxation by local taxing units in 
this State, the Department of Revenue shall allocate the valuations of public 
service company property among the local taxing units in accordance with the 
provisions of this section. 

(b) System Valuation of Companies Other Than Those Noted in Subsection 
o> 

(1) System Property of Railroad Companies. — The appraised valuation of 

the distributable system property of a railroad shall be allocated for 
taxation to the local taxing units in accordance with the ratio of the 
miles of all the company’s tracks in the local taxing unit to the total 
miles of all the company’s tracks in this State, adjusted to reflect 
density of traffic in the local taxing unit. 

(2) System Property of Telephone Companies. — 

a. The Department of Revenue shall divide each telephone company’s 
system property in this State into the following two classes and 
shall determine the original cost of that property and the percent- 
age thereof represented by the property in each of the two classes. 

— Class 1: Property located in this State that is identified 
under the applicable uniform system of accounts as central office 
equipment, large P.B.X. equipment, motor vehicles, tools and 
work equipment, office furniture and equipment, materials and 
supplies, and land and buildings (including towers and other 
structures). 

— Class 2: Property located in this State that does not come 
within Class 1. 

The Department of Revenue shall then apply the percentages 
obtained in accordance with this subdivision to the appraised 
valuation of the company’s system property in this State and 
thereby derive the proportions of appraised valuation to be 
allocated as Class 1 and Class 2 valuations to local taxing units in 
accordance with subdivision (b)(2)b, below. 

b. Having made the division required by subdivision (b)(2)a, above, 
the Department of Revenue shall allocate the appraised valuation 
of the properties in each class among the local taxing units of the 
State as follows: 

— Class 1: The appraised valuations of property in this class 
shall be allocated among the local taxing units in which such 
property of the company is situated on January 1 in the propor- 
tion that the original cost of such property in the taxing unit 
bears to the original cost of all such property in this State. 

— Class 2: The appraised valuations of property in this class 
shall be allocated among the local taxing units in which the 
company operates in the proportion that the miles of the compa- 
ny’s single aerial wire and single wire in cable (including single 
tube in coaxial cable) in the taxing unit bears to the total of such 
wire miles of the company in this State. 
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(3) System Property of Other Companies Appraised by the Department of 
Revenue. — 

a. The provisions of this subdivision (b)(3) shall govern the allocation 
of the property of all companies appraised by the Department of 
Revenue except railroad, telephone, bus line, motor freight car- 
rier, and airline companies. 

b. The appraised valuation of the system property of such a company 
shall be allocated for taxation to the local taxing units in which 
the company operates in the proportion that the original cost of 
the taxable system property in the local taxing unit on January 1 
bears to the original cost of all the taxable system property in this 
State. If in any local taxing unit the company owns system 
property acquired prior to January 1, 1972, for which the original 
cost cannot be definitely ascertained, a reasonable estimate of the 
original cost of that property shall be made by the company, and 
this estimate shall be used by the Department of Revenue for 
allocation purposes as if it were the actual original cost of the 
property. 

(c) Property of Bus Line, Motor Freight Carrier, and Airline Companies. — 

(1) The appraised valuation of a bus line company’s rolling stock shall be 
allocated for taxation to each local taxing unit according to the ratio of 
the company’s scheduled miles during the calendar year preceding 
January 1 in each such unit to the company’s total scheduled miles in 
this State for the same period. In no event, however, shall the State 
Board make an allocation to a taxing unit if, when computed, the 
valuation for that taxing unit amounts to less than five hundred 
dollars ($500.00). 

(2) The appraised valuation of the rolling stock (other than locally 
assigned rolling stock) owned or leased by a motor freight carrier 
company shall be allocated for taxation to each local taxing unit in 
which the company has a terminal according to the ratio of the tons of 
freight handled in the calendar year preceding January 1 at the 
company’s terminals within the taxing unit to the total tons of freight 
handled by the company in this State in the same period. If a North 
Carolina interstate motor freight carrier company has no terminal 
outside this State, but has been required to pay ad valorem tax to one 
or more taxing units outside this State, there shall be allowed a 
reduction in the North Carolina valuation measured by the ratio of 
the rolling stock subject to ad valorem taxation outside the State to all 
of the carrier’s rolling stock. 

(3) The appraised valuation of an airline company’s flight equipment shall 
be allocated for taxation to each local taxing unit in which an airport 
used by the company is situated according to the ratio obtained by 
averaging the following two ratios: the ratio of the company’s ground 
hours in the taxing unit in the year preceding January 1 to the 
company’s ground hours in the State in the same period, and the ratio 
of the company’s gross revenue in the taxing unit in the year 
preceding January 1 to the company’s gross revenue in the State in 
the same period. (1939, c. 310, s. 1610; 1971, c. 806, s. 1; 1973, c. 476, 
Sy 193 Nerl1S0;7199 76456 asa) 


Editor’s Note. — Subdivision (b)(2)(a) was _ reletter sections and parts of sections having a 
redesignated as subdivision (b)(2)a. pursuant number or letter designation that is incompat- 
to Session Laws 1997-456, s. 27, which autho- ible with the General Assembly’s computer da- 
rized the Revisor of Statutes to renumber or _ tabase. 
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Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


CASE NOTES 


Applied in In re Duke Power Co., 82 N.C. Supp. 784 (E.D.N.C. 1981); Clinchfield R.R. v. 
App. 492, 347 S.E.2d 54 (1986); North Carolina Lynch, 700 F.2d 126 (4th Cir. 1983); In re 
EK. Mun. Power v. Wake County, 100 N.C. App. Colonial Pipeline Co., 318 N.C. 224, 347 S.E.2d 
693, 398 S.E.2d 486 (1990). 382 (1986). 

Cited in Clinchfield R.R. v. Lynch, 527 F. 


§ 105-339. Certification of appraised valuations of 
nonsystem property and locally assigned roll- 
ing stock. 


Having determined the appraised valuations of the nonsystem properties of 
public service companies in accordance with subdivisions (b)(2) and (b)(3) of 
G.S. 105-335 and the appraised valuations of locally assigned rolling stock in 
accordance with subdivision (c)(1) of G.S. 105-335, the Department of Revenue 
shall assign those appraised valuations to the taxing units in which such 
properties are situated by certifying the valuations to the appropriate counties 
and municipalities. Each local taxing unit receiving such certified valuations 
shall assess them at the figures certified and shall tax the assessed valuations 
at the rate of tax levied against other property subject to taxation therein. 
Ci see. tO 8s) 1610s 197d cors06Nso 1, L978 C47 6sis193:1cu69d; srs.) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


CASE NOTES 


Applied in North Carolina E. Mun. Power v. 
Wake County, 100 N.C. App. 693, 398 S.E.2d 
486 (1990). 


§ 105-340. Certification of appraised valuations of rail- 
road companies. 


(a) Having determined the appraised valuation of the “nondistributable” 
system property of a railroad company, the Department of Revenue shall 
assign the valuations for taxation to the local taxing units in which such 
property is situated in the same manner as is provided for nonsystem property 
in G.S. 105-339. 

(b) Having determined the appraised valuation of the “distributable” system 
property of a railroad company and having allocated the valuations in 
accordance with G.S. 105-338(b)(1), the Department of Revenue shall then 
certify the amounts of those allocations to the local taxing units to which such 
amounts are due in accordance with the provisions of G.S. 105-341. 

(c) Each local taxing unit receiving certified valuations in accordance with 
this section shall assess them at the figures certified and shall tax the assessed 
valuations at the rate of tax levied against other property subject to taxation 
poereinwl9591c.3 LOY S620 10 Tie “S0GHs! 119 fate Gee L030 695;'s. 
19°) 
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§ 105-341. Certification of public service company system 
appraised valuations. 


Having determined the appraised valuations of public service company 
system property in accordance with subdivision (b)(1) of G.S. 105-335 and 
having allocated the valuations in accordance with G.S. 105-338(b)(2) and (3), 
the Department of Revenue shall assign each local taxing unit’s appraised 
valuations by certifying them to the appropriate counties and municipalities. 
Each local taxing unit receiving such certified valuations shall assess them at 
the figures certified and shall tax the assessed valuations at the rate of tax 
levied against other property subject to taxation therein. (1939, c. 310, s. 1610; 
197 lacs SOG sonls 1973 CR4A (Ons soa caO loess) 


CASE NOTES 


Applied in In re Duke Power Co., 318 N.C. _E. Mun. Power v. Wake County, 100 N.C. App. 
App. 224, 347 S.E.2d 54 (1986); North Carolina 693, 398 S.E.2d 486 (1990). 


§ 105-342. Notice, hearing, and appeal. 


(a) Right to Information. — Upon written request to the Department of 
Revenue, any public service company whose property values are subject to 
appraisal, apportionment, and allocation for purposes of taxation under this 
Article shall be entitled to be informed of the elements that the Department 
considered in the appraisal of the company’s property, the result in dollars 
produced by each element (including the methods and mathematical calcula- 
tions used in determining those results), the specific factors and ratios the 
Department used in apportioning the appraised valuation of the company’s 
property to this State, and the factors and the specific mathematical calcula- 
tions the Department used in allocating the company’s valuation among the 
local taxing units of this State. Upon written request to the Department of 
Revenue, any local taxing unit in this State shall be entitled to the same 
information with regard to any public service company whose property values 
are subject to appraisal, apportionment, and allocation for purposes of taxation 
under this Article. 

(b) Appraisal and Apportionment Review. — The appraised valuation of 
public service company’s property and the share thereof apportioned for 
taxation in this State under G.S. 105-335, 105-336, and 105-337 shall be 
deemed tentative figures until the provisions of this subsection (b) have been 
complied with. As soon as practicable after the tentative figures referred to in 
the preceding sentence have been determined, the Department of Revenue 
shall give the taxpayer written notice of the proposed figures and shall state in 
the notice that the taxpayer shall have 20 days after the date on which the 
notice was mailed in which to submit a written request to the Property Tax 
Commission for a hearing on the tentative appraisal or apportionment or both. 
If a timely request for a hearing is not made, the tentative figures shall become 
final and conclusive at the close of the twentieth day after the notice was 
mailed. If a timely request is made, the Property Tax Commission shall fix a 
date and place for the requested hearing and give the taxpayer at least 20 days’ 
written notice thereof. The hearing shall be conducted under the provisions of 
subsection (d), below. 

(c) Repealed by Session Laws 1985, c. 601. 

(d) Hearing and Appeal. — At any hearing under this section, the Property 
Tax Commission shall hear all evidence and affidavits offered by the taxpayer 
and may exercise the authority granted by G.S. 105-290(d) to obtain informa- 
tion pertinent to decision of the issue. The Commission shall make findings of 
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fact and conclusions of law and issue an order embodying its decision. As soon 
as practicable thereafter, the Commission shall serve a written copy of its 
decision upon the taxpayer by personal service or by registered or certified 
mail, return receipt requested. (1971, c. 806, s. 1; 1978, c. 476, s. 193; 1979, c. 
oo4, s. 2; c. 665, s. 1; 1985, c. 601, s. 4; 1987 (Reg. Sess., 1988), c. 1052, s. 1.) 


Cross References. — As to judicial review 
and enforcement of orders of the Property Tax 
Commission, see G.S. 105-345 through 105- 
346. 

Editor’s Note. — Session Laws 1987 (Reg. 
Sess., 1988), c. 1052, s. 1, effective January 1, 
1988, rewrote section 5 of Session Laws 1985, c. 
601, section 4 of which act repeals subsection 
(c) of this section, to read: 

“Sec. 5. Sections 1 and 3 of this act shall 
become effective January 1, 1987; provided that 
as to any public service company whose prop- 
erty values in a county are adjusted in the third 
year after the year of reappraisal of real prop- 
erty in the county pursuant to G.S. 105-342(c) 
and whose property values in the same county 
are adjusted in the following year pursuant to 
Section 1 of this act, a county shall be entitled 
in such following year to increase the property 
values of the public service company certified to 
the county by the Department of Revenue by 


the same amount as the public service company 
property values were reduced the preceding 
year pursuant to G.S. 105-342(c). Sections 2 
and 5 are effective upon ratification. Section 4 
shall become effective in each county as of 
January 1 of the year in which sales assess- 
ment ratio studies are first required to be 
conducted in the county by the Department of 
Revenue under Section 1.” 

Session Laws 1985, c. 601, by its effective- 
ness provision removed subsection (c). The Re- 
visor of Statutes has been informed that the 
condition applies to all counties and directed to 
show subsection (c) as repealed. 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 

For article on the need to reform North 
Carolina property tax law, see 59 N.C.L. Rev. 
675 (1981). 


CASE NOTES 


Purposes in Amending and Rewriting 
Section Between 1985 and 1988. — For a 
case discussing the Legislature’s purposes in 
amending and rewriting this section between 
1985 and 1988, particularly as those amend- 
ments affected Division Five counties, see 
North Carolina E. Mun. Power v. Wake County, 
100 N.C. App. 693, 398 S.E.2d 486 (1990), cert. 
denied, 329 N.C. 270, 407 S.E.2d 838 (1991). 

North Carolina Const., Art. II, § 23 Not 
Applicable to Session Laws 1987 (Reg. 
Sess., 1988), Chapter 1052. — North Carolina 
Const., Art. II, § 23 applies, inter alia, to laws 
enacted for the purpose of imposing a tax. 
Chapter 1052 of Session Laws 1987 (Reg. Sess., 
1988) neither imposes a tax nor authorizes its 
imposition, and therefore, N.C. Const., Art. II, § 
23 does not apply. North Carolina E. Mun. 
Power v. Wake County, 100 N.C. App. 693, 398 
S.E.2d 486 (1990), cert. denied, 329 N.C. 270, 
407 S.E.2d 838 (1991). 

There is no doubt that the effect of Chapter 
1052 of Session Laws 1987 (Reg. Sess., 1988) 
imposed a greater tax burden on plaintiff for 
1988. However, N.C. Const., Art. II, § 23 fo- 
cuses on the purpose of the statute (to impose a 
tax) and not the result of the statute (an in- 
creased tax burden). North Carolina EK. Mun. 
Power v. Wake County, 100 N.C. App. 693, 398 
S.E.2d 486 (1990), cert. denied, 329 N.C. 270, 
407 S.E.2d 838 (1991). 


Discriminatory Taxation of Railroads. — 
In suits alleging discriminatory taxation of real 
and personal property in violation of G.S. 306 of 
the Railroad Revitalization and Regulatory Re- 
form Act of 1976 (the 4-R Act), codified at 49 
U.S.C. § 11503 (1982), the counties had the 
burden of establishing facts sufficient for the 
court to find levels of assessment for business 
personal property different from the levels stip- 
ulated for real property. Clinchfield R.R. v. 
Lynch, 784 F.2d 545 (4th Cir. 1986). 

In suits alleging discriminatory taxation of 
real and personal property in violation of G.S. 
306 of the Railroad Revitalization and Regula- 
tory Reform Act of 1976 (the 4-R Act), codified 
at 49 U.S.C. § 11503 (1982), the trial court was 
correct in considering as a factor in its finding 
of tax discrimination the fact that under G.S. 
105-277 stored tobacco inventories were taxed 
at only 60% of fair market value. Clinchfield 
R.R. v. Lynch, 784 F.2d 545 (4th Cir. 1986). 

Once North Carolina is shown to have 
discriminated with respect to real prop- 
erty assessment, the burden shifts to the 
State and counties to establish facts sufficient 
to warrant a different conclusion with respect 
to personal property. In re Duke Power Co., 82 
N.C. App. 492, 347 S.E.2d 54 (1986), cert. 
denied, 319 N.C. 694, 351 S.E.2d 744 (1987). 

Time Period for Appealing Valuation. — 
Appellant taxpayer’s written request for a 
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hearing on the valuation made on its property 
for tax purposes was properly made within the 
20-day period set forth in G.S. 105-342(b) 
where that request was submitted by facsimile, 
the statute did not require the written submis- 
sion be made in any particular form, and the 
statute had to be strictly construed against 
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appellee state property tax commission and in 
favor of appellant. In re Appeal of Intermedia 
Communications, Inc., 144 N.C. App. 424, 548 
S.E.2d 562, 2001 N.C. App. LEXIS 440 (2001). 

Cited in In re 8. Ry., 59 N.C. App. 119, 296 
S.E.2d 463 (1982); Clinchfield R.R. v. Lynch, 
700 F.2d 126 (4th Cir. 1983). 


§ 105-343. Penalty for failure to make required reports. 


Any public service company which fails or refuses to prepare and deliver to 
the Department of Revenue any report required by this Article shall forfeit and 
pay to the State of North Carolina one hundred dollars ($100.00) for each day 
the report is delayed beyond the date on which it is required to be submitted. 
This penalty may be recovered in an action in the appropriate division of the 
General Court of Justice of Wake County in the name of the State on the 
relation of the Secretary of Revenue. When collected, the penalty shall be paid 
into the general fund of the State. The Secretary shall have the power to reduce 
or waive the penalty provided in this section for good cause. (1939, c. 310, s. 
L6OG 197 Ice COG allo a cadhomse 193.) 


§ 105-344. Failure to pay tax; remedies; penalty. 


If any public service company fails or refuses to pay any taxes imposed on its 
property by any taxing unit of this State, the taxing unit may bring an action 
in the appropriate division of the General Court of Justice of the county in 
which the taxing unit is located for the recovery of the tax. Not less than 15 
days before such an action is instituted, the taxing unit shall notify the 
taxpayer by registered or certified mail of its intention to bring the action. The 
judgment rendered in such an action shall include the tax imposed and unpaid 
and, as an additional tax, a penalty of fifty percent (50%) of the amount of the 
tax with interest on the sum of these taxes at the rate of nine percent (9%) per 
annum from the date the tax was due to be paid, plus reasonable attorneys’ 
fees for the prosecution of the action to be fixed by the court. (The awarding of 
attorneys’ fees by the court shall not prevent the taxing unit from paying its 
attorney an additional fee pursuant to contract, nor shall it prevent the taxing 
unit from requiring that the attorneys’ fees awarded by the court be paid into 
the general fund of the taxing unit in accordance with any arrangement 
between the taxing unit and its attorneys.) The judgment rendered by the 
court may include a mandamus ordering the payment of the judgment, 
penalty, interest, and costs including the attorneys’ fees as part of the costs. 

If, during the pendency of an action brought under this section, additional or 
subsequent taxes shall accrue, those taxes, together with penalties and 
interest, may be included in the judgment if, prior to rendition of the judgment, 
the tax collector of the taxing unit files with the court a certificate of the 
additional taxes, penalties, and interest. 

In any action brought under this section, the appraised valuation of the 
taxpayer’s property as determined, allocated, and certified to the taxing unit 
by the Department of Revenue shall be conclusive and shall not be subject to 
(ooas oe nes (1999,.c 310, s. 1G1I 1971 (ce. S06 4s) bc 9316 berg 2s 
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ARTICLE 24. 


Review and Enforcement of Orders. 


§ 105-345. Right of appeal; filing of exceptions. 


(a) No party to a proceeding before the Property Tax Commission may 
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appeal from any final order or decision of the Commission unless within 30 
days after the entry of such final order or decision the party aggrieved by such 
decision or order shall file with the Commission notice of appeal and exceptions 
which shall set forth specifically the ground or grounds on which the aggrieved 
party considers said decision or order to be unlawful, unjust, unreasonable or 
unwarranted, and including errors alleged to have been committed by the 
Commission. 

(b) Any party may appeal from all or any portion of any final order or 
decision of the Commission in the manner herein provided. Copy of the notice 
of appeal shall be mailed by the appealing party at the time of filing with the 
Commission, to each party to the proceeding to the addresses as they appear 
in the files of the Commission in the proceeding. The failure of any party, other 
than the Commission, to be served with or to receive a copy of the notice of 
appeal shall not affect the validity or regularity of the appeal. 

(c) The Commission may on motion of any party to the proceeding or on its 
own motion set the exceptions to the final order upon which such appeal is 
based for further hearing before the Commission. 

(d) The appeal shall lie to the Court of Appeals as provided in G.S. 7A-29. 
The procedure for the appeal shall be as provided by the rules of appellate 
procedure. 

(e) The Court of Appeals shall hear and determine all matters arising on 
such appeal, as in this Article provided, and may in the exercise of its 
discretion assign the hearing of said appeal to any panel of the Court of 


Appeals. (1979, c. 584,.s. 3; 1983, ¢c. 565.) 


Legal Periodicals. — For survey of 1979 
tax law, see 58 N.C.L. Rev. 1548 (1980). 


CASE NOTES 


Legislative Intent. — Subsection (d) of this 
section, which provides that appeal shall lie to 
the Court of Appeals, and G.S. 105-345.2(b), 
which describes the breadth of review by the 
Court of Appeals, indicate that the General 
Assembly intended such appeal to be the exclu- 
sive mode of judicial review of property tax 
assessments contested in the county board and 
Property Tax Commission. Johnston v. Gaston 
Counties TONIC) App. 70773235... 2d7'381 
(1984), cert. denied, 313 N.C. 508, 329 S.E.2d 
392 (1985). 

North Carolina law provides two ave- 
nues by which a taxpayer may seek relief 
from an unjust property tax assessment: 
administrative review followed by judicial re- 
view in the Court of Appeals, and direct judicial 
review in superior or district court. Administra- 
tive review begins in the county board of equal- 
ization and review. The county board has juris- 
diction to hear any taxpayer who has a 
complaint as to the listing or appraisal of his or 
others’ property. Any taxpayer who wishes to 
except to an order of the county board shall 
appeal to the State Property Tax Commission. 
In turn, a taxpayer who is unsatisfied with the 
decision of the Property Tax Commission shall 
appeal to the North Carolina Court of Appeals, 
and then to the North Carolina Supreme Court. 


Johnston v. Gaston County, 71 N.C. App. 707, 
323 S.E.2d 381 (1984), cert. denied, 313 N.C. 
DOS aZ9NS L209 2.1985): 

This section effectively bypassed the 
provision in the North Carolina Adminis- 
trative Act, § 150B-1 et seq., for judicial 
review in superior court for persons aggrieved 
by a final agency decision. Johnston v. Gaston 
County, 71 N.C. App. 707, 323 S.K.2d 381 
(1984), cert. denied, 313 N.C. 508, 329 S.E.2d 
392 (1985). 

A party may not circumvent the manner 
in which appeals are taken under subsec- 
tion (a) of this section by relying on 
N.C.R.A.P., Rule 18(b)(2) or other state or fed- 
eral rules of civil procedure; therefore, the 
appropriate analysis for the time for taking 
such appeal lies in this section where the ap- 
pealing party has 30 days after the entry of the 
final order or decision to file its notice of appeal 
and exceptions not from a party's receipt of a 
copy of the final order. In re Gen. Tire, Inc., 102 
NCL Ape, 36.4401. SB 2c39 1 1991). 

N.C.R.A.P., Rule 27(b) Inapplicable. — 
Under this section, the entry of the final order 
or decision triggers the time limitations for 
giving notice of appeal. Service is not required 
by this section, and therefore, N.C.R.A.P., Rule 
27(b) is inapplicable. In re Gen. Tire, Inc., 102 
N.C. App. 38, 401 8.E.2d 391 (1991). 
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Cited in In re Moravian Home, Inc., 95 N.C. S.E.2d 342 (1996), cert. denied, 519 U.S. 1112, 
App, 324;).382 »S,W.2diei(2. (1989); Edward... alias, Ct.952)4136 Ls hde2d 839) GLog a): 
Valves, Inc. v. Wake County, 343 N.C. 426, 471 


§ 105-345.1. No evidence admitted on appeal; remission 
for further evidence. 


No evidence shall be received at the hearing on appeal to the Court of 
Appeals but if any party shall satisfy the court that evidence has been 
discovered since the hearing before the Property Tax Commission that could 
not have been obtained for use at that hearing by the exercise of reasonable 
diligence, and will materially affect the merits of the case, the court may, in its 
discretion, remand the record and proceedings to the Commission with 
directions to take such subsequently discovered evidence, and after consider- 
ation thereof, to make such order as the Commission may deem proper, from 
which order an appeal shall le as in the case of any other final order from 
which an appeal may be taken as provided in G.S. 105-345. (1979, c. 584, s. 3.) 


CASE NOTES 


Evidence Known at Time of Hearing. — hearing, the North Carolina Property Tax Com- 
G.S. 105-345.1 addresses only evidence that mission considered the incorrect square footage 
becomes known after the hearing before the of the property. In re Greens of Pine Glen Ltd., 
North Carolina Property Tax Commission; be- 356 N.C. 642, 576 S.E.2d 316, 2003 N.C. LEXIS 
cause the evidence at issue was known before 27 (2008). 
the hearing, but was not considered at the 


§ 105-345.2. Record on appeal; extent of review. 


(a) On appeal the court shall review the record and the exceptions and 
assignments of error in accordance with the rules of appellate procedure, and 
any alleged irregularities in procedures before the Property Tax Commission, 
not shown in the record, shall be considered under the rules of appellate 
procedure. 

(b) So far as necessary to the decision and where presented, the court shall 
decide all relevant questions of law, interpret constitutional and statutory 
provisions, and determine the meaning and applicability of the terms of any 
Commission action. The court may affirm or reverse the decision of the 
Commission, declare the same null and void, or remand the case for further 
proceedings; or it may reverse or modify the decision if the substantial rights 
of the appellants have been prejudiced because the Commission’s findings, 
inferences, conclusions or decisions are: 

(1) In violation of constitutional provisions; or 

(2) In excess of statutory authority or jurisdiction of the Commission; or 

(3) Made upon unlawful proceedings; or 

(4) Affected by other errors of law; or 

(5) Unsupported by competent, material and substantial evidence in view 
of the entire record as submitted; or 

(6) Arbitrary or capricious. 

(c) In making the foregoing determinations, the court shall review the whole 
record or such portions thereof as may be cited by any party and due account 
shall be taken of the rule of prejudicial error. The appellant shall not be 
permitted to rely upon any grounds for relief on appeal which were not set 
ae specifically in his notice of appeal filed with the Commission. (1979, c. 

4. 5 3y) 
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CASE NOTES 


This section is the controlling judicial 
review statute for appeals from the Property 
Tax Commission. In re McElwee, 304 N.C. 68, 
250 Ded Lilo 193t). 

Duty of Appellate Court. — Under this 
section, the appellate court is to decide all 
relevant questions of law and interpret consti- 
tutional and statutory provisions to determine 
whether the decision of the commission is af- 
fected by errors of law. MAO/Pines Assocs. v. 
New Hanover County Bd. of Equalization, 116 
N.C. App. 551, 449 8.E.2d 196 (1994). 

Duty of Commission. — The Property Tax 
Commission has the authority and responsibil- 
ity to determine the weight and sufficiency of 
the evidence and the credibility of the wit- 
nesses, to draw inferences from the facts, and to 
appraise conflicting and circumstantial evi- 
dence. In re Philip Morris U.S.A., 1380 N.C. App. 
529, 503 S.E.2d 679 (1998), cert. denied, 349 
N.C. 359 (1998). 

Review Procedure Equai to That Under 
Administrative Procedure Act. — Proce- 
dure for judicial review provided by this section 
is equal to that under the Administrative Pro- 
cedure Act, Chapter 150A (see now Chapter 
150B), G.S. 150B-1 et seq.). In re McElwee, 304 
N.@.168, 283°S.E.2d 115 (1981). 

“Substantial Prejudice” Defined. — Sub- 
stantial prejudice under this section is a sub- 
stantially higher valuation than one which 
would have been reached under a legal valua- 
tion process. In re McElwee, 304 N.C. 68, 283 
S.E.2d 115 (1981). 

The “whole record” test is not a tool of 
judicial intrusion, but instead, merely gives a 
reviewing court the capability to determine 
whether an administrative decision has a ratio- 
nal basis in the evidence. In re Owens, 182 N.C. 
AppaZzsissiins:b:2d 3191(1999): 

Appraisal Notice in Violation of Consti- 
tutional Provisions and Unlawful. — 
Where timing of notice, size, generalities of 
wording and single publication newspaper of 
schedule of values used by county in appraising 
property for ad valorem tax purposes were not 
reasonably calculated, under all circumstances, 
to apprise interested parties of the pendency of 
the action and to afford them an opportunity to 
present their objections, such notice was insuf- 
ficient to fulfill due process requirement and to 
bar an attack against the revaluation schedules 
themselves; hence, Property Tax Commission’s 
action in affirming the procedure employed by 
county was in violation of constitutional provi- 
sions and made upon unlawful proceedings 
within the meaning of subdivisions (b)(1) and 
(3) of this section. In re McElwee, 304 N.C. 68, 
28370. 1)20:115,(1981): 

Error of Law in Using Comparable Sales 


in Present Use Valuation. — Property Tax 
Commission committed an error of law as con- 
templated by this section by upholding the use 
of sales of similarly used land as a factor upon 
which a present use valuation was based. In re 
McElwee, 304 N.C. 68, 283 S.E.2d 115 (1981). 

Burden of Overcoming Presumption of 
Correctness of Ad Valorem Assessments. — 
The presumption in this State that ad valorem 
tax assessments are presumed correct places 
the burden upon the taxpayer to prove that the 
assessments are incorrect. In order to overcome 
this presumption, the taxpayer must produce 
competent material and substantial evidence 
that tends to show that: (1) Either the county 
tax supervisor used an arbitrary method of 
valuation; or (2) the county tax supervisor used 
an illegal method of valuation; and (3) the 
assessment substantially exceeded the true 
value in money of the property. In re Odom, 56 
N.C. App. 412, 289 S.E.2d 88, cert. denied, 305 
N.C. 760, 292 S.E.2d 575 (1982). 

Burden of Proving Reasonableness of 
Valuation. — When taxpayer has rebutted the 
presumption of regularity in favor of the 
county, burden shifts to the county to demon- 
strate to the Property Tax Commission that the 
values determined in the revaluation process 
were not substantially higher than those called 
for by the statutory formula, and the county 
must demonstrate the reasonableness of its 
valuation under subdivision (b)(5) of this sec- 
tion. In re McElwee, 304 N.C. 68, 283 S.E.2d 
S198 1): 

Taxpayer’s contention that cost approach 
method of appraisal was not legal because it did 
not consider the 26 U.S.C.S. § 42 rent restric- 
tions on the property was insufficient to rebut 
the presumption that the appraisal was prop- 
erly administered; the intermediate appellate 
court’s ruling reversing a decision of the North 
Carolina Property Tax Commission was itself 
reversed. In re Greens of Pine Glen Ltd., 356 
N.C. 642, 576 S.E.2d 316, 2003 N.C. LEXIS 27 
(2003). 

Expert Evidence. — Although Commission 
agreed with expert that property was affected 
by functional and economic obsolescence, it was 
not bound to accept the expert’s percentage for 
such obsolescence and could arrive at its own 
percentage so long as supported by competent, 
material and substantial evidence. In re Stroh 
Brewery Co., 116 N.C. App. 178, 447 S.E.2d 803 
(1994). 

The Commission’s findings of fact were 
supported by competent, material, and sub- 
stantial evidence that the property of the fam- 
ily corporation was not actively engaged in the 
commercial growing of trees under a sound 
management program, and therefore, not eligi- 
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ble for taxation at present-use value. In re 
Whiteside Estates, Inc., 136 N.C. App. 360, 525 
S.E.2d 196, 2000 N.C. App. LEXIS 64 (2000), 
cert. denied, 35]. N.C24:73,0543 (9.4. 2d5 50 
(2000). 

Commission’s Valuation Not Upheld. — 
The Property Tax Commission’s valuation of 
commercial property was not supported by sub- 
stantial evidence, where it did not specify in its 
final decision the “appropriate” capitalization 
rate used, and the record did not support the 
ultimate capitalization rate apparently em- 
ployed. In re Owens, 132 N.C. App. 281, 511 
©.H.2d'° 319 (1999). 

North Carolina Property Tax Commission’s 
valuation of a_ rent-restricted, low-income, 
apartment complex was illegal because it did 
not take into account the restriction on the 
complex’s income imposed by federal statute. In 
re Greens of Pine Glen Ltd., 147 N.C. App. 221, 
555 S.E.2d 612, 2001 N.C. App. LEXIS 1139 
(2001), appeal dismissed, cert. granted, 355 
N.C. 286, 560 S.E.2d 801 (2002). 

Commission’s finding that county used 
an arbitrary method of valuing taxpayer’s 
property was supported by the evidence, 
where the county had averaged eight of 14 
comparable sales, entirely omitting six others, 
where county witnesses set a figure of $640 per 
front foot without considering the suitability 
for building on parcel with two cemeteries, 
wetlands and limited depth, and where the 
county did not consider limited access to the 
property or the cemeteries. In re Boos, 95 N.C. 
App. 386, 382 S.E.2d 769 (1989). 

Absent evidence that the Property Tax 
Commission’s decision was based on stat- 
utorily-mandated criteria, the appellate 
court found that the Commission exceeded its 
statutory authority and that its decision was 
unsupported by competent evidence, resulting 
in prejudice to the county’s substantial rights. 
In re Camel City Laundry Co., 115 N.C. App. 
469, 444 S.E.2d 689 (1994). 

Educational Purpose Not Shown. — Tax- 
payer that sent missionaries to different parts 
of the world did not prove entitlement to addi- 
tional tax exemption where buildings were 
used to house owner, for guest lodging, and for 
storage, as the buildings were not used wholly 
and exclusively for educational purposes; the 
taxpayer bore the burden of proving that its 
property was entitled to an exemption under 
the law, which it failed to do. In re Master’s 
Mission, 152 N.C. App. 640, 568 S.E.2d 208, 
2002 N.C. App. LEXIS 964 (2002). 

North Carolina Property Tax Commission’s 
decision to deny a taxpayer, a university, a tax 
exemption for a property that was renovated 
and operated as a restaurant by the taxpayer 
and its students was affirmed as substantial 
evidence showed that the property was not 
used wholly and exclusively for an educational 
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purpose by the taxpayer. In re Univ. for the 
Study of Human Goodness & Creative Group 
Work, 159 N.C. App. 85, 582 S.E.2d 645, 2003 
N.C. App. LEXIS 1423 (20083). 

Authority Exceeded. — It is not the Com- 
mission’s place to equalize property values be- 
tween anchor store property and the surround- 
ing property in a shopping mall; thus in doing 
so, the Commission exceeded its authority and 
committed an error of law. In re Belk-Broome 
Co., 119 N.C. App. 470, 458 S.E.2d 921 (1995), 
aff’d, 342 N.C. 890, 467 S.E.2d 242 (1996). 

Commission’s Valuation Upheld. — Un- 
der the “whole record” test, an appellate court 
found that substantial evidence in the record 
supported the findings of fact of the North 
Carolina Property Tax Commission as to the 
typical fee paid for use of race tracks such as 
was located on the taxpayer’s property, the 
highest and best use of the property, and the 
true value in money of the property; in light of 
this conclusion, the appellate court also held 
that the commission’s decision was neither ar- 
bitrary nor capricious, as the commission rea- 
sonably concluded from the evidence the prop- 
ertys market value. In re North Wilkesboro 
Speedway, Inc., 158 N.C. App. 669, 582 S.E.2d 
39, 2003 N.C. App. LEXIS 1233 (2003). 

Where a taxpayer submitted insufficient evi- 
dence to meet a burden of proof under G.S. 
105-345.2(b) to show that a county board of 
equalization and review’s decision to use the 
cost valuation assessment method for apprais- 
ing the taxpayer’s property was improper, the 
taxpayer’s appeal was rejected. In re Schwartz 
& Schwartz, Inc., 166 N.C. App. 744, 603 S.E.2d 
852, 2004 N.C. App. LEXIS 2022 (2004). 

Land Without Buildings was not Ex- 
empt. — Property tax exemption for religious 
purposes applied only to buildings used for 
religious purposes and the land necessary for 
their convenient use; where a church’s land had 
no buildings on it, the land was not exempt. In 
re Appeal of the Church of Yahshua the Christ, 
160 N.C. App. 236, 584 S.E.2d 827, 2003 N.C. 
App. LEXIS 1766 (2003), cert. denied, appeal 
dismissed sub nom. In re Appeal of the Church 
of Yahshua the Christ, 357 N.C. 505, 587 S.E.2d 
421 (2003). 

Applied in In re Certain Tobacco, 52 N.C. 
Appl299; 278issizds 575198 linen 
Southview Presbyterian Church, 62 N.C. App. 
45, 302 S.E.2d 298 (1983); In re Barham, 70 
N.C. App. 286, 319 S.E.2d 657 (1984); Johnston 
v. Gaston County, 71 N.C. App. 707, 323 S.E.2d 
381 (1984); In re Greensboro Office Partner- 
ship, 72 N.C. App. 635, 325 S.E.2d 24 (1985); In 
re R.J. Reynolds Tobacco Co., 73 N.C. App. 475, 
326 S.E.2d 911 (1985); In re Parker, 76 N.C. 
App. 477, 333 S.E.2d 749 (1985); Rainbow 
Springs Partnership v. County of Macon, 79 
N.C. App. 335, 339 S.E.2d 681 (1986); In re 
Duke Power Co., 82 N.C. App. 492, 347 S.E.2d 
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54 (1986); In re Worley, 93 N.C. App. 191, 377 
S.E.2d 270 (1989); In re Westinghouse Elec. 
Corp., 93 N.C. App. 710, 379 S.E.2d 37 (1989); 
In re Church of Creator, 102 N.C. App. 507, 402 
S.E.2d 874 (1991); In re Johnson, 106 N.C. App. 
61, 415 S.E.2d 108 (1992); In re Lee Memory 
Gardens, Inc., 110 N.C. App. 541, 430 S.E.2d 
451 (1993); In re Hotel LEurope, 116 N.C. App. 
651, 448 S.E.2d 865 (1994), cert. denied, 339 
NCC16127,.454 5,1, 2d. 252 (1995); In re Mount 
Shepherd Methodist Camp, 120 N.C. App. 388, 
462 S.E.2d 229 (1995); In re Parsons, 123 N.C. 
App. 32, 472 S.E.2d 182 (1996); In re Allred, 
351 N.C. 1, 519 S.E.2d 52 (1999); In re South- 
eastern Baptist Theological Seminary, Inc., 135 
DCA pa 2e i020) 00. be 2die302,(1999); In re 
Corbett, 138 N.C. App. 534, 530 S.E.2d 90, 2000 
N.C. App. LEXIS 617 (2000). 

Cited in In re R.W. Moore Equip. Co., 115 
N.C. App. 129, 443 S.E.2d 734, cert. denied, 337 
N.C. 693, 448 S.E.2d 533 (1994); In re Colonial 
Pipeline Co., 67 N.C. App. 388, 313 S.E.2d 819 
(1984); In re Butler, 84 N.C. App. 213, 352 
S.E.2d 232 (1987); In re Senseney, 95 N.C. App. 
407, 382 S.E.2d 765 (1989); In re Found. Health 
Sys. Corp., 96 N.C. App. 571, 386 S.E.2d 588 


ART. 24. ORDERS 


§105-345.4 


(1989); In re Moravian Home, Inc., 95 N.C. App. 
324, 382 S.K.2d 772 (1989); In re ELE, Inc., 97 
N.C. App. 258, 388 S.E.2d 241 (1990); In re 
Consol. Appeals of Certain Timber Cos., 98 N.C. 
App. 412, 391 S.E.2d 503 (1990); In re Lee 
Memory Gardens, Inc., 110 N.C. App. 541, 430 
S.E.2d 451 (1993); In re Cone Mills Corp., 112 
N.C. App. 539, 435 S.E.2d 835 (1993); In re Atl. 
Coast Conference, 112 N.C. App. 1, 434 S.E.2d 
865 (1993); In re Interstate Income Fund I, 126 
N.C. App. 162, 484 S.E.2d 450 (1997); In re 
Interstate Income Fund I, 126 N.C. App. 162, 
484 S.E.2d 450 (1997); In re Allred, 128 N.C. 
App. 604, 496 S.E.2d 405 (1998); In re Phoenix 
Ltd. Partnership, 134 N.C. App. 474, 517 
S.E.2d 903 (1999); In re Winston-Salem Joint 
Venture, 144 N.C. App. 706, 551 S.E.2d 450, 
2001 N.C. App. LEXIS 557 (2001); In re 
Frizzelle, 151 N.C. App. 552, 566 S.E.2d 506, 
2002 N.C. App. LEXIS 770 (2002); In re 
Maharishi Spiritual Ctr. of Am., 152 N.C. App. 
269, 569 S.E.2d 3, 2002 N.C. App. LEXIS 918 
(2002), cert. denied, 356 N.C. 486, 572 S.E.2d 
785 (2002); In re Master’s Mission, 152 N.C. 
App pun040) po6Smo 2d 203.6 2002 9N: Cs eApp: 
LEXIS 964 (2002). 


§ 105-345.3. Relief pending review on appeal. 


Pending judicial review, the Property Tax Commission is authorized, where 
it finds that justice so requires, to postpone the effective date of any action 
taken by it. Upon such conditions as may be required and to the extent 
necessary to prevent irreparable injury, a judge of the Court of Appeals is 
authorized to issue all necessary and appropriate process to postpone the 
effective date of any action by the Commission or take such action as may be 
necessary to preserve status or rights of any of the parties pending conclusion 
of the proceedings on appeal. The court may require the applicant for such stay 
to post adequate bond as required by the court. (1979, c. 584, s. 3.) 


§ 105-345.4. Appeal to Supreme Court. 


In all appeals heard in the Court of Appeals, any party may file a motion for 
review in the Supreme Court of the decision of the Court of Appeals under G.S. 
7A-31, and in cases entitled to be appealed as a matter of right under G.S. 
7A-30(3) any party may appeal to the Supreme Court from the decision of the 
Court of Appeals under the same rules and regulations as are prescribed by 
law for appeals, and such court may advance the cause on its docket. (1979, c. 
584, s. 3.) 


Editor’s Note. — Subdivision (3) of G.S. 
7A-30, referred to in this section, was deleted 
by Session Laws 1983, c. 526, s. 2. 


CASE NOTES 


Applied in Johnston v. Gaston County, 71 
N.C. App. 707, 323 S.E.2d 381 (1984). 


a, 
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§ 105-345.5. Judgment on appeal enforced by mandamus. 


In all cases in which, upon appeal, an order or decision of the Property Tax 
Commission is affirmed, in whole or in part, the appellate court may include in 
its decree a mandamus to the appropriate party to put said order in force, or 
so much thereof as shall be affirmed, or the appellate court may make such 
other order as it deems appropriate. (1979, c. 584, s. 3.) 


CASE NOTES 


Cited in Edward Valves, Inc. v. Wake County, denied, 519 U.S. 1112, 1175S. Ct. 952, 136 L. Ed. 
343, N.C...426, 471 S.H.2d 342 (1996), cert. 2d 839 (1997), 


§ 105-346. Peremptory mandamus to enforce order when 
no appeal. 


(a) If no appeal is taken from an order or decision of the Property Tax 
Commission within the time prescribed by law and the person to which the 
order or decision is directed fails to put the same in operation, as therein 
required, the Commission may apply to the judge regularly assigned to the 
superior court district which includes Wake County, or to the resident judge of 
said district at chambers upon 10 days’ notice, for a peremptory mandamus 
upon said person for the putting in force of said order or decision; and if said 
judge shall find that the order or said Commission was valid and within the 
scope of its powers, he shall issue such peremptory mandamus. 

(b) An appeal shall lie to the Court of Appeals in behalf of the Commission, 
or the defendant, from the refusal or the granting of such peremptory 
mandamus. The remedy prescribed in this section for enforcement of orders of 
the Commission is in addition to other remedies prescribed by law. (1979, c. 
84, Ss. 3.) 


ARTICLE 25. 


Levy of Taxes and Presumption of Notice. 


§ 105-347. Levy of property taxes. 


Each year — not later than the date prescribed by applicable law or, in the 
absence of specific statutory provisions, not later than the first day of August 
— the tax levying authorities of counties and municipalities shall levy on 
property rates of taxes, not exceeding any constitutional or statutory limits, 
necessary to meet the general and other legally authorized expenses of the 
taxing unite, (L939 ce LO sad 400.19 (bea G06. sale) 


CASE NOTES 


Reason Why Board Must Act Within can fix a rate sufficient to meet governmental 
Fixed Time. — The reason why the board of needs. Spiers v. Davenport, 263 N.C. 56, 138 
equalization is required to act within a fixed S.E.2d 762 (1964), decided under former simi- 
time is apparent. The taxing authority must lar provisions. 
know the value of the taxable property before it 
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§ 105-348. All interested persons charged with notice of 
taxes. 


All persons who have or who may acquire any interest in any real or personal 
property that may be or may become subject to a lien for taxes are hereby 
charged with notice that such property is or should be listed for taxation, that 
taxes are or may become a lien thereon, and that if taxes are not paid the 
proceedings allowed by law may be taken against such property. This notice 
shall be conclusively presumed, whether or not such persons have actual 
notice, (1939, c. 310, s. 1705; 1971, ¢. 806; s. 1.) 


CASE NOTES 


Cited in Henderson County v. Osteen, 28 son County v. Osteen, 292 N.C. 692, 235 S.E.2d 
N.C. App. 542, 221 S.E.2d 903 (1976); Hender- 166 (1977). 


ARTICLE 26. 


Collection and Foreclosure of Taxes. 


§ 105-349. Appointment, term, qualifications, and bond of 
tax collectors and deputies. 


(a) Appointment and Term. — The governing body of each county and 
municipality shall appoint a tax collector on or before July 1, 1971, to serve for 
a term to be determined by the appointing body and until his successor has 
been appointed and qualified. Until the first such appointments are made, 
county and municipal taxes shall be collected by the tax collectors presently 
serving under prior provisions of law. The governing body may remove the tax 
collector from office during his term for good cause after giving him notice in 
writing and an opportunity to appear and be heard at a public session of the 
governing body. No hearing shall be required, however, if the tax collector is 
removed for failing to meet the prerequisites prescribed by G.S. 105-352(b) for 
delivery of the tax receipts. Unless otherwise provided by G.S. 105-373, 
whenever any vacancy occurs in this office, the governing body shall appoint a 
qualified person to serve as tax collector for the period of the unexpired term. 

(b) Qualifications. — The governing body shall appoint as tax collector a 
person of character and integrity whose experience in business and collection 
work is satisfactory to the governing body. 

(c) Bond. — No tax collector shall be allowed to begin his duties until he 
shall have furnished bond conditioned upon his honesty and faithful perfor- 
mance in such amount as the governing body may prescribe. A tax collector 
shall not be permitted to collect any taxes not covered by his bond, nor shall a 
tax collector be permitted to continue collecting taxes after his bond has 
expired without renewal. 

(d) Compensation. — The compensation and expense allowances of the tax 
collector shall be fixed by the governing body. 

(e) Alternative to Separate Office of Tax Collector. — Pursuant to Article VI, 
Sec. 9, of the North Carolina Constitution, the office of tax collector is hereby 
declared to be an office that may be held concurrently with any appointive or 
elective office other than those hereinafter designated, and the governing body 
may appoint as tax collector any appointive or elective officer who meets the 
personal and bonding requirements established by this section. A member of 
the governing body of a taxing unit may not be appointed tax collector, nor may 
the duties of the office be conferred upon him. A person appointed or elected as 
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the treasurer or chief accounting officer of a taxing unit may not be appointed 
tax collector, nor may the duties of the office of tax collector be conferred upon 
him except with the written permission of the secretary of the Local Govern- 
ment Commission who, before giving his permission, shall satisfy himself that 
the unit’s internal control procedures are sufficient to prevent improper 
handling of public funds. 

(f) Deputy Tax Collectors. — The governing body of a county or municipality 
is authorized to appoint one or more deputy tax collectors and to establish their 
terms of office, compensation, and bonding requirements. A deputy tax collec- 
tor shall have authority to perform, under the direction of the tax collector, any 
act that the tax collector may perform unless the governing body appointing 
the deputy specifically limits the scope of the deputy’s authority. 

(g) Oath. — Every tax collector and deputy tax collector, as the holder of an 
office, shall take the oath required by Article VI, § 7 of the North Carolina 
Constitution with the following phrase added to it: “that I will not allow my 
actions as tax collector to be influenced by personal or political friendships or 
obligations,”. The oath must be filed with the clerk of the governing body of the 
taxing unit. (1989c73107 ss. 1/01 1702: 1957, c. 537. 1971. 80674 bloom 
c, dO }s>6; 199 l (Ree ssess., 1992) cc, 100g 6 25.) 


Local Modification. — Bald Head Island:  s.1; city of Mount Airy: 1989, c. 416, s. 1; 
1997, c. 324, s. 1; Havelock: 1995 (Reg. Sess., 2003-281, s. 1; town of Carthage: 1999-239, s. 1; 
1996), c. 619, s. 1; New Hanover (As to subsec- town of China Grove: 2002-42, s. 1; town of 
tion (a)): 1971, c. 928; Roanoke Rapids: 1995, c. Laurel Park: 2000-8, s. 1; town of Plymouth: 
34, s. 5.3; city of Elizabeth City: 2001, c. 227, 1995, c. 325; town of Tarboro: 1995, c. 73, s. 5.3. 


CASE NOTES 


Cited in Town of Scotland Neck v. Western 
Sur. Co., 46 N.C. App. 124, 264 S.H.2d 917 
(1980). 


OPINIONS OF ATTORNEY GENERAL 


For a discussion of the proper authority |General to The Honorable Charles Beall, North 
and procedures for appointing an interim Carolina House of Representatives, 1998 
county tax collector, see opinion of Attorney N.C.A.G. 35 (8/5/98). 


§ 105-350. General duties of tax collectors. 


It shall be the duty of each tax collector: 

(1) To employ all lawful means to collect all property, dog, license, 
privilege, and franchise taxes with which he is charged by the 
governing body. 

(2) To give such bond as may be required of him by the governing body 
under the provisions of G.S. 105-349. 

(3) To perform such duties in connection with the preparation of the tax 
records and tax receipts as the governing body may direct under the 
provisions of G.S. 105-319 and 105-320. 

(4) To keep adequate records of all collections he makes. 

(5) To account for all moneys coming into his hands in such form and 
detail as may be required by the chief accounting officer of the taxing 
unit. 

(6) To make settlement at the times required by G.S. 105-373 and at any 
other time the governing body may require him to do so. 

(7) To submit to the governing body at each of its regular meetings a 
report of the amount he has collected on each year’s taxes with which 
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he is charged, the amount remaining uncollected, and the steps he is 
taking to encourage or enforce payment of uncollected taxes. 

(8) To send bills or notices of taxes due to taxpayers if instructed to do so 
by the governing body. 

(9) To visit delinquent taxpayers to encourage payment of taxes if in- 
structed to do so by the governing body. (1939, c. 310, s. 1703; 1971, c. 
806, s. 1.) 


Local Modification. — Roanoke Rapids: 
OC OA me mOlO: 


CASE NOTES 


Cited in Town of Scotland Neck v. Western County, 50 N.C. App. 705, 275 S.E.2d 226 
Sure ©0460 N.C App. 124,°264 8.8.2d 917- *(1981). 
(1980); Great S. Media, Inc. v. McDowell 


§ 105-351. Authority of successor collector. 


The successor in office of any tax collector may continue and complete any 
legally authorized process or proceeding begun by his predecessor for the 
collection of taxes. (1939, c. 310, s. 1703; 1971, c. 806, s. 1.) 


§ 105-352. Delivery of tax receipts to tax collector; prereq- 
uisites; procedure upon default. 


(a) Time of Delivery. — As provided in G.S. 105-321, upon order of the 
governing body, the tax receipts shall be delivered to the tax collector on or 
before the first day of September. 

(b) Settlement, Bond, and Prepayments. — Before the tax receipts for the 
current year are delivered to the tax collector, he shall have: 

(1) Delivered to the chief accounting officer of the taxing unit the 
duplicate receipts issued for prepayments received by the tax collec- 
tor. 

(2) Demonstrated to the satisfaction of the chief accounting officer that all 
moneys received by the tax collector as prepayments have been 
deposited to the credit of the taxing unit. 

(3) Made his annual settlement (as defined in G.S. 105-373) for all taxes 
in his hands for collection. 

(4) Provided bond or bonds as required by G.S. 105-349(c) for taxes for the 
current year and all prior years in his hands for collection. (In no 
event shall the governing body accept a bond of lesser amount than 
that prescribed by any local act applying to the taxing unit.) 

In the event prepayments have been received by a person other than the 
regular tax collector, that person shall, before the tax receipts are delivered to 
the tax collector, deliver the prepayment receipt duplicates to the chief 
accounting officer and demonstrate to the satisfaction of that officer that all 
moneys received by him as prepayments have been deposited to the credit of 
the taxing unit. If the chief accounting officer has accepted prepayments, he 
shall not later than the day on which the tax receipts are delivered to the tax 
collector, make settlement with the governing body in such manner and form 
as the governing body may prescribe. 

(c) Procedure upon Default. — If, when the tax receipts for the current year 
have been computed and prepared, the regular tax collector shall not have met 
the requirements of subsection (b), above, the governing body shall immedi- 
ately appoint a special tax collector and, after he has given satisfactory bond 
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for the full amount of the taxes as required by G.S. 105-349(c), deliver to him 
the tax receipts for the current year and order him to make collections as 
provided in G.S. 105-321. In the discretion of the governing body, the cost of the 
special tax collector’s bond and compensation may be deducted from the 
compensation of the regular tax collector. If the regular tax collector shall 
thereafter meet the requirements of subsection (b), above, the special collector 
shall make full settlement (in the manner provided in G.S. 105-373 for tax 
collectors retiring from office), and the governing body, as provided in G.S. 
105-321, shall deliver the tax receipts for the current year to the regular tax 
collector and order their collection. 
(d) Civil and Criminal Penalties. — 

(1) Any member of the governing body who shall vote to deliver the tax 
receipts to a tax collector before the tax collector has met the 
requirements prescribed by this section shall be individually liable for 
the amount of taxes charged against the tax collector for which he has 
not made satisfactory settlement; and any member of the governing 
body who so votes, or who willfully fails to perform any duty imposed 
by this section, shall be guilty of a Class 1 misdemeanor. 

(2) Any tax collector or other official who fails to account for prepayments 
as prescribed by this section shall be guilty of a Class 1 misdemeanor. 
(1939,,¢. 310; 's: 1707;-1974,.c;,806; s:-1;19938..6..539..5 202 2 Ores 
Sess., c. 24, gs. 14(c).) 


§ 105-353. Place for collection of taxes. 


Taxes shall be payable at the office of the tax collector or at a financial 
institution with which the taxing unit has contracted for receipt of payment of 
taxes. For the convenience of taxpayers, the governing body may require the 
tax collector to be present to collect taxes in person or by deputy at other 
designated places within the taxing unit at times prescribed by the governing 
body. If the governing body exercises this authority, the tax collector shall give 
timely notice of the places and times at which he will be present for collection; 
this notice shall be published in a newspaper having general circulation in the 
taxing unit and posted at three or more public places within the taxing unit. 
(1939) Ceol sli 1219 (nem s0G. iss 12 t1O89Ncy 57 Siicu2a) 


Local Modification. — Cleveland: 1989, c. 1985, c. 570, s. 5; Wake and municipalities and 
155, s. 1; Gaston and municipalities and special special districts located in that county: 1987 
districts located in that county: 1987 (Reg. (Reg. Sess., 1988), c. 908. 

Sess., 1988), c. 908; Iredell: 1983, c. 284, s. 4; 


§ 105-354. Collections for districts and other units of local 
government. 


Whenever a taxing unit collects taxes for some district or other unit of local 
government, those taxes, for collection and foreclosure purposes, shall be 
treated as taxes of the taxing unit making the collection. (1971, c. 806, s. 1.) 


§ 105-355. Creation of tax lien; date as of which lien at- 
taches. 


(a) Lien on Real Property. — Regardless of the time at which liability for a 
tax for a given fiscal year may arise or the exact amount thereof be determined, 
the lien for taxes levied on a parcel of real property shall attach to the parcel 
taxed on the date as of which property is to be listed under G.S. 105-285, and 
the lien for taxes levied on personal property shall attach to all real property 
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of the taxpayer in the taxing unit on the same date. All penalties, interest, and 
costs allowed by law shall be added to the amount of the lien and shall be 
regarded as attaching at the same time as the lien for the principal amount of 
the taxes. For purposes of this subsection (a): 
(1) Taxes levied on real property listed in the name of a life tenant under 
G.S. 105-302(c)(8) shall be a lien on the fee as well as the life estate. 
(2) Taxes levied on improvements on or separate rights in real property 
owned by one other than the owner of the land, whether or not listed 
separately from the land under G.S. 105-302(c)(11), shall be a lien on 
both the improvements or rights and on the land. 

(b) Lien on Personal Property. — Taxes levied on real and personal property 
(including penalties, interest, and costs allowed by law) shall be a lien on 
personal property from and after levy or attachment and garnishment of the 
personal property levied upon or attached. (1939, c. 310, s. 1704; 1971, c. 806, 


seplsel 973:1¢4.564)/s.4.) 


Cross References. — For present provi- 
sions as to listing land owned by husband and 
wife as tenants by the entirety, see G.S. 105- 
302. 

Legal Periodicals. — For article, “Future 
Advances and Title Insurance Coverage,” see 


CASE 


Editor’s Note. — Some of the cases cited 
below were decided under former similar provt- 
sions. 

This section authorizes a tax lien on the 
land to which improvements are con- 
nected for the value of the tax on those im- 
provements. Mid-State Serv. Co. v. Dunford, 18 
N.C. App. 641, 197 S.E.2d 626 (1973). 

This lien attaches the date the land is 
listed. Mid-State Serv. Co. v. Dunford, 18 N.C. 
App. 641, 197 S.E.2d 626 (1973). 

When Tax on Personal Property Be- 
comes Lien on That Property. — A tax on 
personal property becomes a lien on that per- 
sonal property only after levy or attachment of 
the personal property taxed. Mid-State Serv. 
Co. v. Dunford, 18 N.C. App. 641, 197 S.E.2d 
626 (1973). 

And When It Becomes Lien on Real 
Property. — A tax assessed against personal 
property becomes a lien on real property only 
when both the realty and personalty are owned 
by the same owner. Mid-State Serv. Co. v. 
Dunford, 18 N.C. App. 641, 197 S.E.2d 626 


(1973). 
Taxes Owed on Due Parcel Not a Lien on 
Another Parcel. — Taxes owed on Parcel A 


are not a lien on taxpayer’s Parcel B in the 
same county. Goldsboro Milling Co. v. Reaves, 
804 F. Supp. 762 (E.D.N.C. 1991). 

Lessee’s Obligation to Pay Taxes Extin- 
guished. — Any obligation a lessee may have 
had to pay taxes was extinguished with the 
release and cancellation of the lease contract. 
Mid-State Serv. Co. v. Dunford, 18 N.C. App. 


15 Wake Forest L. Rev. 329 (1979). 

For note discussing sufficiency of notice of tax 
sales in light of Mennonite Board of Missions v. 
Adams, 103 S. Ct. 2706 (1983), see 62 N.C.L. 
Rev. 1091 (1984). 


NOTES 


64.1 197" 5:be2d: 626 (1973) 

Lien Attaches Only to Land of Taxpayer 
Liable. — Though liability for the payment of 
taxes does not arise out of contract, a tax is a 
debt of the taxpayer, and a lien for taxes cannot 
be fastened upon the land of a person other 
than the taxpayer liable for the tax. Duplin 
County v. Jones, 267 N.C. 68, 147 S.E.2d 603 
(1966). 

Land Owned by Entireties Is Not Sub- 
ject to Lien for Taxes on Personal Prop- 
erty Owned Separately. — When land, 
owned by a husband and wife as tenants by the 
entireties, is listed for taxation by the husband 
in his name as owner it is not subject to a lien 
for taxes assessed on account of personal prop- 
erty, listed by him at the same time in his own 
name, some of which is owned by him and some 
by his wife but none by both together. Duplin 
County v. Jones, 267 N.C. 68, 147 S.E. 603 
(1966). 

The pivotal event in determining when 
a tax is incurred is the date that the property 
is listed by the owner thereof; the obligation to 
pay ad valorem property taxes in the State of 
North Carolina attaches at the time the prop- 
erty is listed, even though the amount of the tax 
has not yet been determined. Burns v. City of 
Winston-Salem, 991 F.2d 116 (4th Cir. 1993). 

Cited in Powell v. County of Haywood, 15 
N.C. App. 109, 189 S.E.2d 785 (1972); W.R. Co. 
v. North Carolina Property Tax Comm'n, 48 
N.C. App. 245, 269 S.E.2d 636 (1980); County of 
Lenoir v. Moore, 114 N.C. App. 110, 441 S.E.2d 
589 (1994), aff'd, 340 N.C. 104, 455 S.E.2d 158 
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(1995); City of Durham v. Hicks, 135 N.C. App. 
699, 522 S.E.2d 583, 1999 N.C. App.. LEXIS 
1227 (1999); Stafford v. County of Bladen, 163 
N.C. App. 149, 592 S.E.2d 711, 2004 N.C. App. 


CH. 105. TAXATION 


§ 105-356 


LEXIS 305 (2004), appeal dismissed sub nom. 
Stafford v. Bladen Co., cert. denied, 358 N.C. 
545, 599 S.E.2d 409 (2004). 


OPINIONS OF ATTORNEY GENERAL 


Editor’s Note. — Some of the opinions of the 
Attorney General cited below were issued under 
former similar provisions. 

Lien Arising from Levy of Supplemental 
Taxes Went Back to Date Prior to Creation 
of School District and Authorization of 
Tax. — See opinion of Attorney General to Mr. 
Rom B. Parker, Halifax County Attorney 40 
N.C.A.G. 265 (1969.) 

Lien for Ad Valorem Taxes, Both upon 
Real and Personal Property, Attaches to 
All Real Property of Taxpayer Within Tax- 
ing Unit. — See opinion of Attorney General to 
Mr. Jule McMichael, Rockingham County At- 
torney, 40 N.C.A.G. 814 (1970). 


Imposition of Interest by Town Govern- 
ing Board on Delinquent Property Taxes 
Is Mandatory. — See opinion of Attorney Gen- 
eral to Dr. A.P. Dickson, 41 N.C.A.G. 538 (1971). 

County May Not Impose Late Payment 
Penalty or Administrative Fee Upon De- 
linquent Property Tax Accounts. — Be- 
cause the statutes authorizing property taxes 
provide for interest and/or penalties, a county 
may not, by ordinance, impose a late payment 
penalty or administrative fee upon delinquent 
property tax accounts. See opinion of Attorney 
General to Lloyd C. Smith, Jr., Pritchett & 
Burch, PLLC, 2001 N.C. AG LEXIS 6 (3/6/ 
2001). 


§ 105-356. Priority of tax liens. 


(a) On Real Property. — The lien of taxes imposed on real and personal 
property shall attach to real property at the time prescribed in G.S. 105-355(a). 
The priority of that lien shall be determined in accordance with the following 
rules: 

(1) Subject to the provisions of the Revenue Act prescribing the priority of 
the lien for State taxes, the lien of taxes imposed under the provisions 
of this Subchapter shall be superior to all other liens, assessments, 
charges, rights, and claims of any and every kind in and to the real 
property to which the lien for taxes attaches regardless of the 
claimant and regardless of whether acquired prior or subsequent to 
the attachment of the lien for taxes. 

(2) The liens of taxes of all taxing units shall be of equal dignity. 

(3) The priority of the lien for taxes shall not be affected by transfer of title 
to the real property after the lien has attached, nor shall it be affected 
by the death, receivership, or bankruptcy of the owner of the real 
property to which the lien attaches. 

(b) On Personal Property. — The lien of taxes on real and personal property 
shall attach to personal property at the time prescribed in G.S. 105-355(b). The 
priority of that lien shall be determined in accordance with the following rules: 

(1) The tax lien, when it attaches to personal property, shall, insofar as it 
represents taxes imposed upon the property to which the lien at- 
taches, be superior to all other liens and rights whether such other 
liens and rights are prior or subsequent to the tax lien in point of time. 

(2) The tax lien, when it attaches to personal property, shall, insofar as it 
represents taxes imposed upon property other than that to which the 
lien attaches, be inferior to prior valid liens and perfected security 
interests and superior to all subsequent liens and security interests. 

(3) As between the tax liens of different taxing units, the tax lien first 
attaching shall be superior. (1939, c. 310, s. 1704; 1971, c. 806, s. 1.) 


Legal Periodicals. — For article, “Future 
Advances and Title Insurance Coverage,” see 
15 Wake Forest L. Rev. 329 (1979). 
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CASE NOTES 


Purchase of Warehouse Receipt without 
Knowledge of Lien Senior in Time. — Un- 
der G.S. 105-241, a lien for State taxes on 
personal property is not enforceable against a 
bona fide purchaser for value, except upon a 
levy upon such property under an execution or 
a tax warrant; but when a tax lien is perfected, 
it is, by subsection (b) of this section, superior to 
all other liens or rights prior or subsequent in 
time. By G.S. 25-7-502(1)(c) a bona fide pur- 
chaser of a warehouse receipt acquires good 
title against a lien senior in time of which the 
purchaser had no notice. Thus, an enforceable 
lien on oil stored in North Carolina would not 
arise until it was executed on; but it could not 
be attached when a warehouse receipt therefor 
was in the hands of one who purchased it not 
knowing of the lien. Davenport v. Ralph N. 
Peters & Co., 386 F.2d 199 (4th Cir. 1967) 
(decided under former provisions similar to this 
section). 

Tax Liens Take Priority Over Estate Ad- 
ministration Costs. — The conflict between 
G.S. 28A-19-6 and this section was resolved in 
favor of city and county who sought to recover 
back taxes and interest through a foreclosure 


proceeding on property, although a guardian ad 
litem and public administrator, who had ad- 
vanced funds to administrate the properties, 
asserted that such foreclosure would cause the 
tax lien to take precedence over the costs of 
estate administration in violation of G.S. 28A- 
19-6 and would result in inequity should the 
sale fail to render sufficient funds to cover both 
taxes and costs. City of Durham v. Hicks, 135 
N.C. App. 699, 522 S.E.2d 583, 1999 N.C. App. 
DE XPS ah2 24999): 

A local ad valorem tax lien is superior to 
all other liens, including State tax liens. 
County of Lenoir v. Moore, 114 N.C. App. 110, 
441 §.E.2d 589 (1994), aff'd, 340 N.C. 104, 455 
9.H.2d 158 (1995): 

Applied in In re Taxes of Bob Dance 
Chevrolet, 67 N.C. App. 509, 313 S.E.2d 207 
(1984). 

Cited in Powell v. County of Haywood, 15 
N.C. App. 109, 189 S.E.2d 785 (1972); Andrews 
VeECrumpego4 He ouppeesgon WD N:C. 1996); 
Stafford v. County of Bladen, 163 N.C. App. 
149, 592 S.E.2d 711, 2004 N.C. App. LEXIS 305 
(2004), appeal dismissed sub nom. Stafford v. 
Bladen Co., cert. denied, 358 N.C. 545, 599 
S.E.2d 409 (2004). 


§ 105-357. Payment of taxes. 


(a) Medium of Payment. — Taxes shall be payable in existing national 
currency. Deeds to real property, notes of the taxpayer or others, bonds or notes 
of the taxing unit, and payments in kind shall not be accepted in payment of 
taxes. A taxing unit may not permit the payment of taxes by offset of any bill, 
claim, judgment, or other obligation owed to the taxpayer by the taxing unit. 
The prohibition against payment of taxes by offset does not apply to offset of an 
obligation arising from a lease or another contract entered into between the 
taxpayer and the taxing unit before July 1 of the fiscal year for which the 
unpaid taxes were levied. 

(b) Acceptance of Checks and Electronic Payment. — The tax collector may 
accept checks and electronic payments, as defined in GS. 147-86.20, in 
payment of taxes, as authorized by G.S. 159-32.1. Acceptance of a check or 
electronic payment is at the tax collector’s own risk. A tax collector who accepts 
electronic payment of taxes may add a fee to each electronic payment 
transaction to offset the service charge the taxing unit pays for electronic 
payment service. A tax collector who accepts electronic payment or check in 
payment of taxes may issue the tax receipt immediately or withhold the receipt 
until the check has been collected or the electronic payment invoice has been 
honored by the issuer. 

If a tax collector accepts a check or an electronic payment and issues a tax 
receipt and the check is returned unpaid (without negligence on the part of the 
tax collector in presenting the check for payment) or the electronic payment 
invoice is not honored by the issuer, the taxes for which the check or electronic 
payment was given shall be deemed unpaid; the tax collector shall immedi- 
ately correct the copy of the tax receipt and other appropriate records to show 
the fact of nonpayment, and shall give written notice by certified or registered 
mail to the person to whom the tax receipt was issued to return it to the tax 
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collector. After correcting the records to show the fact of nonpayment, the tax 
collector shall proceed to collect the taxes by the use of any remedies allowed 
for the collection of taxes or by bringing a civil action on the check or electronic 
payment. 

A financial institution with which a taxing unit has contracted for receipt of 
payment of taxes may accept a check in payment of taxes. If the check is 
honored, the financial institution shall so notify the tax collector, who shall, 
upon request of the taxpayer, issue a receipt for payment of the taxes. If the 
check is returned unpaid, the financial institution shall so notify the tax 
collector, who shall proceed to collect the taxes by use of any remedy allowed 
for collection of taxes or by bringing a civil action on the check. 

(1) Effect on Tax Lien. — If the tax collector accepts a check or electronic 
payment in payment of taxes on real property and issues the receipt, 
and the check is later returned unpaid or the electronic payment 
invoice is not honored by the issuer, the taxing unit’s lien for taxes on 
the real property shall be inferior to the rights of purchasers for value 
and of persons acquiring liens of record for value if the purchasers or 
lienholders acquire their rights in good faith and without actual 
knowledge that the check has not been collected or the electronic 
payment invoice has not been honored, after examination of the copy 
of the tax receipt in the tax collector’s office during the time that 
record showed the taxes as paid or after examination of the official 
receipt issued to the taxpayer prior to the date on which the tax 
collector notified the taxpayer to return the receipt. 

(2) Penalty. — In addition to interest for nonpayment of taxes provided by 
G.S. 105-360 and in addition to any criminal penalties provided by 
law, the penalty for presenting in payment of taxes a check or 
electronic funds transfer that is returned or not completed because of 
insufficient funds or nonexistence of an account of the drawer or 
transferor is twenty-five dollars ($25.00) or ten percent (10%) of the 
amount of the check or electronic invoice, whichever is greater, subject 
to a maximum of one thousand dollars ($1,000). This penalty does not 
apply if the tax collector finds that, when the check or electronic funds 
transfer was presented for payment, the drawer of the check or 
transferor of funds had sufficient funds in an account at a financial 
institution in this State to make the payment and, by inadvertence, 
the drawer of the check or transferor of the funds failed to draw the 
check or initiate a transfer on the account that had sufficient funds. 
This penalty shall be added to and collected in the same manner as 
the taxes for which the check or electronic payment was given. 

(c) Small Underpayments and Overpayments. — The governing body of a 
taxing unit may, by resolution, permit its tax collector to treat small under- 
payments of taxes as fully paid and to not refund small overpayments of taxes 
unless the taxpayer requests a refund before the end of the fiscal year in which 
the small overpayment is made. A “small underpayment” is a payment made, 
other than in person, that is no more than one dollar ($1.00) less than the taxes 
due on a tax receipt. A “small overpayment” is a payment made, other than in 
person, that is no more than one dollar ($1.00) greater than the taxes due on 
a tax receipt. 

The tax collector shall keep records of all underpayments and overpayments 
of taxes by receipt number and amount and shall report these payments to the 
governing body as part of his settlement. 

A resolution authorizing adjustments of underpayments and overpayments 
as provided in this subsection shall: 

(1) Be adopted on or before June 15 of the year to which it is to apply; 

(2) Apply to taxes levied for all previous fiscal years; and 
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(3) Continue in effect until repealed or amended by resolution of the 
Laxine UnitaGl OD ONC LO cml 10 Oi ecs806) 5, 1 10387, c, 661, 1989, 
c. 578, s. 3; 1989 (Reg. Sess., 1990), c. 1005, s. 8; 1991, c. 584, s. 2; 
1999-434, s. 6; 2001-487, s. 25; 2002-156, s. 1; 2005-134, s. 1; 2005-313, 


$:710.) 


Local Modification. — Cleveland: 1989, c. 
155, s. 1; Durham: 1985 (Reg. Sess., 1986), c. 
910; Gaston and municipalities and special 
districts located in that county: 1987 (Reg. 
Sess. 1988), c. 908; Iredell: 1983, c. 284, s. 4; 
1985, c. 570, s. 5; Wake and municipalities and 
special districts located in that county: 1987 
(Reg. Sess. 1988), c. 908; city of Reidsville: 1989 
(Reg. Sess., 1990), c. 957, s. 1; city of Salisbury: 
1985 (Reg. Sess., 1986), c. 910; city of Wilming- 
ton: 1985 (Reg. Sess., 1986), c. 910; town of 
Ahoskie: 1987, c. 262, s. 2; town of Elkin: 1987, 


CASE 


Failure to Follow Statutory Procedure 
upon Return of Check. — The fact that a 
county tax collector accepted a check in pay- 
ment of taxes, and the check was returned, and 
he paid the taxes in his settlement with the 
board of county commissioners, did not give 
him a lien which might be foreclosed under 
former G.S. 105-414. The collector having failed 
to correct the tax record so as to show that the 
check had been returned and that the taxes 
were not paid, the tax lien was not reinstated. 


c. 740, s. 1; town of Farmville: 1985 (Reg. Sess., 
NOSG) cn OLO: 

Effect of Amendments. — Session Laws 
2005-134, s. 1, effective June 29, 2005, in sub- 
section (a), divided the former one sentence into 
two by substituting “payment of taxes. A taxing 
unit may not permit” for “payment of taxes, nor 
shall any taxing unit permit,” and added the 
present third sentence. 

Session Laws 2005-313, s. 10, effective Au- 
gust 25, 2005, rewrote subdivision (b)(2). 


NOTES 


He could have protected himself and preserved 
the tax lien if he had followed the procedure 
outlined in this section; this he failed to do, and 
the returned check was but a simple promise to 
pay. Since the provisions of this section enacted 
for the protection of the collector were not 
complied with and he elected to hold the re- 
turned check as evidence of the nonpayment of 
the taxes, he was in no better position than if he 
had accepted a note in lieu of the check. Miller 
v. Neal, 222 N.C. 540, 23 S.E.2d 852 (1943). 


OPINIONS OF ATTORNEY GENERAL 


Taxpayer May Not Pay His Ad Valorem 
Taxes by Use of Credit Card. — See opinion 
of Attorney General to Mr. Fred P. Parker, Jr., 


Wayne County Attorney, 40 N.C.A.G. 817 
(1969), issued under former similar provisions. 


§ 105-358. Waiver of penalties; partial payments. 


(a) Waiver. — A tax collector may, upon making a record of the reasons 
therefor, reduce or waive the penalty imposed on giving a worthless check 
under G.S. 105-357(b)(2). 

(b) Partial Payments. — Unless otherwise directed by the governing body, 
the tax collector shall accept partial payments on taxes and issue partial 
payment receipts therefor. 

When a payment is made on the tax for any year or on any installment, it 
shall first be applied to accrued penalties, interest, and costs and then to the 
principal amount of the tax or installment. In its discretion, the governing body 
may prescribe by uniform regulation the minimum amount or percentage of 
tax liability that may be accepted as a partial payment. (1939, c. 310, ss. 1708, 
1709; 1971, c. 806, s. 1; 2002-156, s. 1.2; 2003-416, s. 10.) 


Effect of Amendments. — Session Laws 
2003-416, s. 10, effective August 14, 2003, de- 


leted “ten percent (10%)” following “or waive 
the” in subsection (a). 
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§ 105-359. Prepayments. 


(a) To Whom Made. — Payments of taxes made before the tax receipts have 
been delivered to the tax collector, herein referred to as prepayments, shall be 
made to the regular tax collector unless the governing body shall have 
designated some other person to receive them. The regular tax collector or 
person named to receive prepayments shall give bond satisfactory to the 
governing body. 

(b) When Accepted. — No taxing unit shall be required to accept any tender 
of prepayment until the annual budget estimate has been filed as required by 
law. 

(c) Estimation of Liability; Overpayment and Underpayment. — If the tax 
rate has not been finally fixed or if the assessed valuation of the taxpayer’s 
property has not been finally determined at the time a prepayment is tendered, 
the tax collector shall compute the amount of the tax liability on the basis of 
the best information available to him. If it is later ascertained that there has 
been an overpayment, the excess (without interest) shall be refunded by the 
taxing unit. If it is later ascertained that there was an underpayment, the 
unpaid balance of the tax shall be due, and the balance due shall be allowed the 
discount or charged the interest in effect with respect to taxes for the same 
year at the time the balance is paid. 

(d) Receipts. — A receipt issued for a prepayment made on the basis of an 
estimate of the tax rate or assessed valuation shall so state, and such a receipt 
shall not release property from the tax lien created by G.S. 105-355(a). An 
official and final receipt shall be made available to the taxpayer as soon as 
possible after determination that the tax has been fully paid. 

(e) Duties of Chief Accounting Officer. — It shall be the duty of the chief 
accounting officer of the taxing unit to: 

(1) Secure and retain in his office, available to taxpayers upon request, 
the official receipts for taxes paid in full by prepayment. 

(2) Credit on the tax receipts to be delivered to the tax collector all taxes 
that have been paid in full or in part by prepayment. 

(3) Prepare and deliver refunds for overpayments made by way of 
prepayment. 

(4) Reduce the charge to be made against the tax collector by deducting 
from the total amount of taxes levied so much of the amount received 
as prepayments as is not required to be refunded under the provisions 
of subsection (c), above. 

Any chief accounting officer who fails to perform the duties imposed upon him 
by this subsection (e) shall be guilty of a Class 1 misdemeanor. (1939, c. 310, ss. 
L706, 1707; 1969; c"921,"s. 2; 1971, c. 806, s. 171993, ¢. 539, 5. 723-4994. thee 
Sess., c. 24, s. 14(c).) 


CASE NOTES 


Designation of County Official to Collect 
Prepayments. — By its failure to designate 
specifically any county official to collect prepay- 
ments under this section, and by its instruc- 
tions to the sheriff as to the manner of collect- 
ing taxes and the payment of commissions, and 
by its acquiescence in the manner in which 


commissions were paid to the sheriffs in the 
past years, a county board of commissioners in 
effect designated the sheriff as collector of pre- 
payments of taxes under this section. Barbour 
v. Goodman, 247 N.C. 655, 101 S.E.2d 696 
(1958), decided under former similar provi- 
sions. 
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§ 105-360. Due date; interest for nonpayment of taxes; 
discounts for prepayment. 


(a) Taxes levied under this Subchapter by a taxing unit are due and payable 
on September 1 of the fiscal year for which the taxes are levied. Taxes are 
payable at par or face amount if paid before January 6 following the due date. 
Taxes paid on or after January 6 following the due date are delinquent and are 
subject to interest charges. Interest accrues on taxes paid on or after January 
6 as follows: 

(1) For the period January 6 to February 1, interest accrues at the rate of 
two percent (2%); and 

(2) For the period February 1 until the principal amount of the taxes, the 
accrued interest, and any penalties are paid, interest accrues at the 
rate of three-fourths of one percent (34%) a month or fraction thereof. 

(b) Repealed by Session Laws 1987, c. 93, s. 2. 

(c) Under the conditions established by this subsection (c), the governing 
body of any county or municipality levying taxes under the provisions of this 
Subchapter shall have authority to establish a schedule of discounts to be 
applied to taxes paid prior to the due date prescribed in subsection (a) above. 
To exercise this authority, the governing body shall: 

(1) Not later than the first day of May preceding the due date of the taxes 
to which it first applies, adopt a resolution or ordinance specifying the 
amounts of the discounts and the periods of time during which they 
are to be applicable. 

(2) Submit the resolution or ordinance to the Department of Revenue for 
approval. 

(3) Upon approval by the Department of Revenue, publish the discount 
schedule at least once in some newspaper having general circulation 
in the taxing unit. 

When such a resolution or ordinance is submitted to the Department of 
Revenue, the Department may approve it or disapprove it in whole or in part 
if, in the opinion of the Department, the discounts or the periods of time for 
which discounts are allowed are excessive or unreasonable. Such a resolution 
or ordinance, once adopted and approved by the Department of Revenue, shall 
continue in effect until repealed. Nothing in this subsection (c) shall prevent 
the governing body of any taxing unit from providing by resolution that the 
schedule of discounts for prepayment of taxes in effect in the taxing unit on 
June 30, 1971, shall continue in effect through November 1.1971 but me 
longer. 

(d) For the purposes of computing discounts and interest, tax payments 
submitted by mail shall be deemed to be received as of the date shown on the 
postmark affixed by the United States Postal Service. If no date is shown on 
the postmark or if the postmark is not affixed by the United States Postal 
Service, the tax payment shall be deemed to be received when the payment is 
received in the office of the tax collector. In any dispute arising under this 
subsection, the burden of proof shall be on the taxpayer to show that the 
payment was timely made. (1939, c. 310, s. 1403; 1943, c. 667; 1945, c. 247, s. 
3-c. 1041; 1947, c. 888, s. 1; 1969, c. 921, s. 1; 1971, c. 806, s. 1, 1973, c. 476, 
s. 193; 1977, c. 327, s. 2; c. 630; 1979, c. 233, ss. 1, 2; 1987, c. Oyecce 127) 


Local Modification. — Brunswick: 1979, c. 
439: Cabarrus: 1983, c. 823; Lincoln: 1981 (Reg. 
Sess., 1982), c. 1171, 1983 (Reg. Sess., 1984), c. 
958: Stokes and municipalities located therein 
(for taxes paid prior to November 1, 2002): 
2002-51, s. 2; Surry: 1991, c. 148; 1983, c. 241, 
town of Duck: 2001, c. 394, s.1 (for fiscal year 


2002-2003); town of Midland (for fiscal year 
2000-01, contingent on passage of local referen- 
dum): 2000-91, s. 2; town of Red Cross: 2002-56, 
s. 2 (for fiscal year 2002-2003); village of Chim- 
ney Rock: 1991, c. 444, s. 3 (for fiscal year 
1991-92); village of Wesley Chapel: 1998-43, s. 
2 (for fiscal years 1997-98 and 1998-99). 
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Support Troops Participating in Opera- 
tions Enduring Freedom and Noble Eagle. 
— As to waiver of deadlines, fees, and penalties 
for military personnel participating in Opera- 
tions Enduring Freedom and Noble Eagle, see 
note for Session Laws 2001-508, ss. 3 to 5(b), at 
G.S. 105-307. 

Extension of Deadline for Payment of 
Property Taxes for Deployed Military Per- 
sonnel. — Session Laws 2003-300, ss. 1, 2, and 
4, provide: “Deployed Military Personnel De- 
fined. — As used in this act, the term ‘deployed 
military personnel’ includes both of the follow- 
ing: 

“(1) A member of the armed forces or the 
armed forces reserves of the United States on 
active duty in support of Operation Iraqi Free- 
dom on or after January 1, 2003. 

“(2) A member of the North Carolina Army 
National Guard or the North Carolina Air Na- 
tional Guard called to active duty in support of 
Operation Iraqi Freedom on or after January 1, 
2003. 

“Proof. — Verification by the military mem- 
ber’s command specifying deployment is con- 
clusive evidence of the military member’s de- 
ployment. 

“Property Taxes. — Notwithstanding G.S. 
105-360 or G.S. 105-330.4, deployed military 
personnel are allowed 90 days after the end of 


CASE 
Discrimination Between Different 
Counties. — A statute which discriminates 


between the different counties of the State, as 
to the times when the payment of taxes can be 
compelled, is not unconstitutional, since its 
provisions affect every one alike in the localities 
to which they are applicable and contain no 
violation of the principle of equation of taxa- 
tion. State v. Jones, 121 N.C. 616, 28 S.E. 347 
(1897), decided under former similar provi- 
sions. 

Applied in In re Foreclosure of Deed of 
Trust, 41 N.C. App. 563, 255 S.E.2d 260 (1979). 
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their deployment to pay property taxes at par, 
for any property taxes that became due or 
delinquent during the term of the deployment. 
For these individuals, the taxes for the relevant 
tax year do not become delinquent until after 
the end of the 90-day period provided in this 
section, and an individual who pays the prop- 
erty taxes before the end of the 90-day period is 
not liable for interest on the taxes for the 
relevant tax year. If the individual does not pay 
the taxes before the end of the 90-day period, 
interest accrues on the taxes according to the 
schedule provided in G.S. 105-360 or G.S. 105- 
330.4, as applicable, as though the taxes were 
unpaid as of the date the taxes would have 
become delinquent if not for this section. 

“Notwithstanding G.S. 105-307, deployed 
military personnel required to list property for 
taxation while deployed are allowed 90 days 
after the end of the deployment to list the 
property. For these individuals, the listing pe- 
riod for the relevant tax year is extended until 
the end of the 90-day period provided in this 
act, and an individual who lists the property 
before the end of the 90-day period is not 
subject to civil or criminal penalties for failure 
to list the property required to be listed during 
deployment.” 

Legal Periodicals. — See legislative sur- 
vey, 21 Campbell L. Rev. 323 (1999). 


NOTES 


Cited in W.R. Co. v. North Carolina Property 
Tax Comm’n, 48 N.C. App. 245, 269 S.E.2d 636 
(1980); Justus v. Deutsch, 62 N.C. App. 711, 303 
S.E.2d 571 (1983); Bradbury v. Cummings, 68 
N.C. App. 302, 314 S.E.2d 568 (1984); Stafford 
v. County of Bladen, 163 N.C. App. 149, 592 
S.E.2d 711, 2004 N.C. App. LEXIS 305 (2004), 
appeal dismissed sub nom. Stafford v. Bladen 
Co., cert. denied, 358 N.C. 545, 599 S.E.2d 409 
(2004). 


OPINIONS OF ATTORNEY GENERAL 


County May Not Impose Late Payment 
Penalty or Administrative Fee Upon De- 
linquent Property Tax Accounts. — Be- 
cause the statutes authorizing property taxes 
provide for interest and/or penalties, a county 
may not, by ordinance, impose a late payment 


penalty or administrative fee upon delinquent 
property tax accounts. See opinion of Attorney 
General to Lloyd C. Smith, Jr., Pritchett & 
Burch, PLLC, 2001 N.C. AG LEXIS 6 (3/6/ 
2001). 


§ 105-361. Statement of amount of taxes due. 


(a) Duty to Furnish a Certificate. — On the request of any of the persons 
prescribed in subdivision (a)(1), below, and upon the condition prescribed by 
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subdivision (a)(2), below, the tax collector shall furnish a written certificate 

stating the amount of any taxes and special assessments for the current year 

and for prior years in his hands for collection (together with any penalties, 

interest, and costs accrued thereon) including the amount due under G.S. 

105-277.4(c) if the property should lose its eligibility for the benefit of 

classification under G.S. 105-277.2 et seq. that are a lien on a parcel of real 
property in the taxing unit. 

(1) Who May Make Request. — Any of the following persons shall be 
entitled to request the certificate: 

. An owner of the real property; 

. An occupant of the real property; 

A person having a lien on the real property; 

. A person having a legal interest or estate in the real property; 

. Aperson or firm having a contract to purchase or lease the property 
or a person or firm having contracted to make a loan secured by 
the property; 

f. The authorized agent or attorney of any person described in 
subdivisions (a)(1)a through e above. 

(2) Duty of Person Making Request. — With respect to taxes, the tax 
collector shall not be required to furnish a certificate unless the 
person making the request specifies in whose name the real property 
was listed for taxation for each year for which the information is 
sought. With respect to assessments, the tax collector shall not be 
required to furnish a certificate unless the person making the request 
furnishes such identification of the real estate as may be reasonably 
required by the tax collector. 

(b) Reliance on the Certificate. — When a certificate has been issued as 
provided in subsection (a), above, all taxes and special assessments that have 
accrued against the property for the period covered by the certificate shall 
cease to be a lien against the property, except to the extent of taxes and special 
assessments stated to be due in the certificate, as to all persons, firms, and 
corporations obtaining such a certificate and their successors in interest who 
rely on the certificate: 

(1) By paying the amount of taxes and assessments stated therein to be a 
lien on the real property; 

(2) By purchasing or leasing the real property; or 

(3) By lending money secured by the real property. 

The tax collector shall be liable on his bond for any loss to the taxing unit 
arising from an understatement of the tax and special assessment obligations 
in the preparation of a certificate furnished under this section. 

(c) Penalty. — Any tax collector who fails or refuses to furnish a certificate 
when requested under the conditions prescribed in this section shall be liable 
for a penalty of fifty dollars ($50.00) recoverable in a civil action by the person 
who made the request. 

(d) Oral Statements. — An oral statement made by the tax collector as to 
the amount of taxes, special assessments, penalties, interest, and costs due on 
any real or personal property shall bind neither the tax collector nor the taxing 
unit. 

(e) Internet. — If the taxing unit maintains an Internet web site on which 
current information on the amount of taxes, special assessments, penalties, 
interest, and costs due on any real or personal property is available, the 
governing body of the taxing unit may adopt an ordinance to allow a person to 
rely on information obtained from the web site as if it were a certificate issued 
pursuant to subsection (a) of this section. The ordinance may provide for 
disclaimers to be posted on the web site containing language notifying the 
person relying on the information contained in the web site about matters 
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relevant to the information, such as the date on which the information was 
posted, the date as of which the information is current, and any special 
instructions and procedures for accessing the complete and accurate informa- 
tion. The ordinance may also provide for appropriate procedural provisions by 
which the tax collector may ensure full and accurate payment of all taxes, 
assessments, and obligations certified under this subsection. 

A person who relies on the web site information must keep and present a 
copy of the information as necessary or appropriate, as if the copy were a 
certificate issued under subsection (a) of this section. The tax collector shall be 
liable on the tax collector’s bond for any loss to the taxing unit arising from an 
understatement of the tax and special assessment obligations contained in the 
information available on the web site unless the taxing unit’s ordinance 
provides the disclaimers authorized by this subsection. (1939, c. 310, s. 1711; 
LOK Lon S0Gy srl 107 3ce. 6042641840. 2003-399 5 sale) 


Effect of Amendments. — Session Laws 
2003-399, s. 1, effective August 7, 2003, added 
subsection (e). 


§ 105-362. Discharge of lien on real property. 


(a) General Rule. — The tax lien on real property shall continue until the 
principal amount of the taxes plus penalties, interest, and costs allowed by law 
have been fully paid. 

(b) Release of Separate Parcels from Tax Lien. — 

(1) When the lien of taxes of any taxing unit for any year attaches to two 
or more parcels of real property owned by the same taxpayer, the lien 
may be discharged as to any parcel at any time prior to advertisement 
of tax foreclosure sale in accordance with either subdivision (b)(1)a or 
subdivision (b)(1)b: 

a. Upon payment, by or on behalf of the listing taxpayer, of the taxes 
for the year on the parcel or parcels to be released, plus all 
personal property taxes owed by the listing taxpayer for the same 
year. 

b. Upon payment, by or on behalf of any person (other than the listing 
taxpayer) who has a legal interest in the parcel or parcels to be 
released, of the taxes for the year on the parcel or parcels to be 
released, plus a proportionate part of personal property taxes 
owed by the listing taxpayer for the same year. The proportionate 
part shall be a percentage of the personal property taxes equal to 
the percentage of the total assessed valuation of the taxpayer’s 
real property in the taxing unit represented by the assessed 
valuation of the parcel or parcels to be released. 

(2) When real property listed as one parcel is divided, a part thereof may 
be released as provided in subdivision (b)(1), above, after the assessed 
valuation of the part to be released has been determined and certified 
to the tax collector by the tax supervisor. 

(3) It shall be the duty of the tax collector accepting a payment made 
under this subsection (b) for the purpose of releasing the tax lien from 
less than all of the taxpayer’s real property: 

a. To give the person making the payment a receipt setting forth a 
description of the real property released from the tax lien and 
eee a statement that such property is being released from the 
tax lien. 

b. To indicate on the tax receipts, tax records, and other official 
ie of his office what real property has been released from the 
tax lien. 
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If the tax collector fails to issue the receipt or make the record entries 
required by this subdivision (3), the omission may be supplied at any 
time. 

(4) When any parcel of real property has been released under the 
provisions of this subsection (b) from the lien of taxes of any taxing 
unit for any year, the property shall not thereafter be subject to the 
lien of any other regularly levied taxes of the same taxing unit for the 
same year, whether such other taxes be levied against the listing 
owner of the property or against some other person acquiring title 
thereto. No tax foreclosure judgment for such other taxes shall 
become a lien on the released property; and, upon appropriate request 
and satisfactory proof of the release by any interested person, the 
clerk of the superior court shall indicate on the judgment docket that 
the judgment is not a lien on the released property. However, the 
failure to make such an entry shall not have the effect of making the 
judgment a lien on the released property. (1939, c. 310, s. 1704; 1971, 
Ca OUG, sel.) 


CASE NOTES 


Duration of Lien. — The General Assembly, 
pursuant to the Constitution, has established 
the procedure for levying and collecting taxes 
and when levied the tax lien shall continue 
until the taxes, plus interest, penalties, and 
costs, as allowed by law, have been fully paid. 
City of Charlotte v. Kavanaugh, 221 N.C. 259, 
20 S.E.2d 97 (1942), decided under former sim- 
ilar provisions. 

Cancellation of Liens on Specific Par- 
cels. — When taxes are owed on several parcels 
of real estate in a county, an interested party 
may pay the taxes owed on one parcel and 
cancel the tax lien on that parcel. Goldsboro 
Milling Co. v. Reaves, 804 F. Supp. 762 
(i. DeN«C.1 991); 

Any time before the taxes have been reduced 


to a judgment, one may pay the real property 
taxes accrued on a specific parcel, with a pro- 
rata portion of any personal property taxes and 
advertising expenses, and have that parcel re- 
leased from all tax liens. Goldsboro Milling Co. 
v. Reaves, 804 F. Supp. 762 (E.D.N.C. 1991). 
Attorney’s Fees. — Subsection (a) and G.S. 
105-374(e) do not specifically include attorney’s 
fees as “costs” and G.S. 105-374() contemplates 
attorney’s fees as they are awarded by the court 
in its discretion; thus, plaintiff acted improp- 
erly by refusing to release tax hen against 
defendants’ property until attorney’s fees were 
paid. Onslow County v. Phillips, 123 N.C. App. 
317, 473 S.E.2d 643 (1996), modified on other 
grounds, 346 N.C. 265, 485 $.E.2d 618 (1997). 


§ 105-363. Remedies of cotenants and joint owners of real 
property. 


(a) Payment of Taxes on Share of One Cotenant. — Any one of several 
tenants in common or joint tenants (other than copartners) of real property 
may pay that portion of the taxes, interest, and costs that are a lien upon his 
undivided share of the property and thereby release the tax lien from his 
share. Thereafter, in any partition sale of the property the share of the joint 
owner who has paid his portion of the taxes shall be set apart free from the tax 
lien, and his share of the proceeds of any sale shall not be diminished by 
disbursements to pay any taxes, interest, or costs. In the event the tax lien is 
foreclosed and the property is sold for failure to pay taxes, the share of any 
joint owner who has paid his portion of the taxes shall be excepted from the 
advertisement and sale. 

(b) Payment of Entire Amount of Taxes by One Cotenant. — Any one of 
several tenants in common or joint tenants (other than copartners) of real 
property may pay the entire amount of the taxes, interest, and costs consti- 
tuting a lien on the property, and any amount so paid that is in excess of his 
share of the taxes, interest, and costs and that was not paid through agreement 
with or on behalf of the other joint owners shall constitute a lien in his favor 
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upon the shares of the other joint owners. Such a lien may be enforced in a 
proceeding for actual partition, a proceeding for partition and sale, or by any 
other appropriate judicial proceeding. (1901, c. 558, ss. 13, 14, 47; Rev., s. 2860; 
GeS., SH/( 9835; 9 Tile 806i sans) 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under former similar provi- 
sions. 

Payment by One Tenant in Common. — 
Petitioners in a proceeding for sale of land for 
partition may not object to the allowance of a 
sum advanced by one of the parties to pay taxes 
on the property, as provided by this section, 
when there is no exception or appeal entered of 
record by the testator’s administrator. Everton 
v. Rodgers, 206 N.C. 115, 173 S.E. 48 (1934). 

Where One Tenant in Possession. — This 
section refers to cases where all the tenants are 
on the same footing, all or none being in pos- 
session. It does not authorize one tenant in 
common to take title for the whole tract, nor 


does it apply to a case where one tenant was in 
possession for all. Smith v. Smith, 150 N.C. 81, 
63 S.E. 177 (1908). 

Contention of Exclusive Possession Re- 
jected. — Trial judge properly ordered reim- 
bursement under this section, despite conten- 
tion of one cotenant that the other, her ex- 
husband, was in sole possession of the property. 
A cotenant’s mere presence on the property 
does not amount to a prima facie showing of 
exclusive possession. Consequently, the trial 
judge did not, and was not required to, make 
findings on that issue. Knotts v. Hall, 85 N.C. 
App. 463, 355 S.E.2d 237, aff’d, 321 N.C. 119, 
361 S.E.2d 591 (1987). 


§ 105-364. Collection of taxes outside the taxing unit. 


(a) Duty of Governing Body. — It shall be the duty of the governing body of 
each taxing unit to require reports from the tax collector at such times as it 
may prescribe (but not less frequently than in connection with the tax 
collector’s annual settlement) concerning the efforts he has made to locate 
taxpayers who have removed from the taxing unit, the efforts he has made to 
locate personal property in other taxing units belonging to delinquent taxpay- 
ers, and the efforts he has made under the provisions of this section to collect 
taxes. 

(b) Duty to Certify Unpaid Taxes. — If a taxpayer has no personal property 
or real property subject to the tax lien in the taxing unit but does have personal 
property in some other taxing unit in this State, or if a taxpayer has removed 
from the taxing unit, leaving no personal property or real property subject to 
the tax lien there, and is known to be in some other taxing unit in this State, 
the tax collector shall forward the tax receipt (with a certificate stating that the 
taxes are unpaid) for collection to the tax collector of the taxing unit in which 
the taxpayer is known to have personal property or in which he is known to be. 
The tax collector may not, however, certify an unpaid tax receipt to another 
ene unit if 10 years have elapsed since the date the unpaid taxes became 

ue. 

(c) Effect of Certificate; Duty of Receiving Tax Collector. — In the hands of 
the tax collector receiving them, the copy of the tax receipt and the certificate 
of nonpayment shall have the force and effect of an unpaid tax receipt of his 
own taxing unit, and it shall be the receiving tax collector’s duty to proceed 
immediately to collect the taxes by any means by which he could lawfully 
collect taxes of his own taxing unit. Within 30 days after receiving such a tax 
receipt and certificate, the collector receiving them shall report to the tax 
collector that sent them that he has collected the tax, that he has begun 
proceedings to collect the tax, or that he is unable to collect it. If the tax 
collector reports that he has begun proceedings to collect the tax, he shall, not 
later than 90 days after so reporting, make a final report to the tax collector 
who certified the tax receipt stating that he has collected the tax or that he is 
unable to collect it. 
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(1) In acting on a tax receipt and certificate under the provisions of this 
section, the tax collector receiving them shall, in addition to collecting 
the amount of taxes certified as due, also impose a fee equal to ten 
percent (10%) of the amount of taxes certified as unpaid, to be paid 
into the general fund of his taxing unit. 

(2) Within five days after making a collection under the provisions of this 
section, the tax collector receiving the tax receipt and certificate shall 
remit the funds collected, less the fee provided for in subdivision (c)(1), 
above, to the tax collector of the taxing unit that levied the tax. 

(3) Ifthe tax collector receiving the tax receipt and certificate reports that 
he is unable to collect the tax, he shall make his report under oath and 
shall state therein that he has used due diligence and is unable to 
collect the tax by levy, attachment and garnishment, or any other 
legal means. 

(d) Liability on Bond. — A tax collector who receives a tax receipt and 
certificate from the tax collector of another taxing unit under the provisions of 
subsection (b), above, shall be liable on his bond to the taxing unit that levied 
the tax for the amount of the taxes certified if: 

(1) The tax collector receiving the certified tax receipt fails to make any 
report to the certifying tax collector within 30 days after receiving the 
certified tax receipt. 

(2) The tax collector receiving the certified tax receipt fails to swear to any 
report stating that he is unable to collect the certified tax. 

(3) Having reported that he has begun proceedings to collect a certified 
tax, the tax collector receiving the certified tax receipt fails to make a 
final report within 90 days after reporting that he has begun proceed- 
ings for collection. (1939, c. 310, s. 1714; 1955, c. 909; 1963, c. 132; 
Oe O0G ss al 197 32c5523 1%) 


Local Modification. — Gaston: 1979, c. 
303. 


§ 105-365. Preference accorded taxes in liquidation of 
debtors’ estates. 


In all cases in which a taxpayer’s assets are in the hands of a receiver or 
assignee for the benefit of creditors or are otherwise being liquidated or 
managed for the benefit of creditors, the taxes owed by the debtor (together 
with interest, penalties, and costs) shall be a preferred claim, second only to 
administration expenses and specific liens. The provisions of this section shall 
not be construed to modify or reduce the priority given by G.S. 105-356 to tax 
liens on real and personal property or to alter or preclude the exercise of any 
remedies against personal property provided for in G.S. 105-366. (1939, c. 310, 
ola el oc CUG.1s 6 L,) 


§ 105-366. Remedies against personal property. 


(a) Authority to Proceed against Personal Property; Relation between 
Remedies against Personal Property and Remedies against Real Property. — 
All tax collectors shall have authority to proceed against personal property to 
enforce the collection of taxes as provided in this section and in G.S. 105-367 
and 105-368. Any tax collector may, in his discretion, proceed first against 
personal property before employing the remedies for enforcing the lien for 
taxes against real property, and he shall proceed first against personal 
property: 

(1) When directed to do so by the governing body of the taxing unit; or 
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(2) When requested to do so by the taxpayer or by a mortgagee or other 
person holding a lien upon the real property subject to the lien for 
taxes if the person making the request furnishes the tax collector with 
a written statement describing the personal property to be proceeded 
against and giving its location. 

No foreclosure of a tax lien on real property may be attacked as invalid on 
the ground that payment of the tax should have been procured from personal 

roperty. 
: (b) Raniedibe after Taxes Are Delinquent. — At any time after taxes are 
delinquent and before the filing of a tax foreclosure complaint under G.S. 
105-374 or the docketing of a judgment for taxes under G.S. 105-375, and 
subject to the provisions of G.S. 105-356 governing the priority of liens, the tax 
collector may levy upon and sell or attach the following property for failure to 
pay taxes: 

(1) Any personal property owned by the taxpayer, regardless of the time 
at which it was acquired and regardless of the existence or date of 
creation of mortgages or other liens thereon. 

(2) Any personal property transferred by the taxpayer to a relative (which 
shall mean any parent, grandparent, child, grandchild, brother, sister, 
aunt, uncle, niece, or nephew, or their spouses, of the taxpayer or his 
spouse). 

(3) Personal property in the hands of a receiver for the taxpayer. (It shall 
not be necessary for the tax collector to apply for an order of the court 
directing payment or authorizing the levy or attachment, but he may 
proceed as though the property were not in the hands of the receiver, 
and the tax collector’s filing of a claim in a receivership proceeding 
shall not preclude him from proceeding to levy under G.S. 105-367 or 
to attach under G.S. 105-368.) 

(4) Personal property of a deceased taxpayer if the levy or attachment is 
made before final settlement of the estate. 

(5) The stock of goods or fixtures of a wholesale merchant or retailer, as 
defined in G.S. 105-164.3, in the hands of a purchaser or transferee 
thereof, or any other personal property of the purchaser or transferee 
of the property, if the taxes on the goods or fixtures remain unpaid 30 
days after the date of the sale or transfer. In the case of other personal 
property of the purchaser or transferee, the levy or attachment must 
be made within six months of the sale or transfer. 

(6) Personal property of the taxpayer that has been repossessed by one 
having a security interest therein so long as the property remains in 
the hands of the person who has repossessed it or the person to whom 
it has been transferred other than by bona fide sale for value. 
Personal property due the taxpayer or to become due to him within the 
calendar year. 

Personal property of a partner in satisfaction of taxes on partnership 

property, but only after the tax collector: 

a. Has sold the taxing unit’s lien for taxes against the partnership 
real property, if any; and 

b. Exhausted the partnership’s personal property through the use of 
levy and attachment and garnishment; and 

c. Exercised the authority granted him by G.S. 105-364 in an effort to 
collect the tax due on the partnership’s property. 

Personal property transferred by the taxpayer by any type of transfer 

other than those mentioned in this subsection (b) and other than by 

bona fide sale for value if the levy or attachment is made within six 

months of the transfer. 

(c) Remedies Before Taxes Are Delinquent. — If between the date as of 
which property is to be listed and January 6 of the fiscal year for which the 


(7 
(8 


et nee 


(9 
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taxes are imposed the tax collector has reasonable grounds for believing that 
the taxpayer is about to remove his property from the taxing unit or transfer 
it to another person or is in imminent danger of becoming insolvent, the tax 
collector may levy on or attach that property or any other personal property of 
the taxpayer, in the manner provided in G.S. 105-367 and 105-368. If the 
amount of taxes collected under this subsection has not yet been determined, 
these taxes shall be computed in accordance with G.S. 105-3859 and any 
applicable discount shall be allowed. 

(d) Remedies against Sellers and Purchasers of Stocks of Goods or Fixtures 
of Wholesale Merchants or Retailers. — 

(1) Any wholesale merchant or retailer, as defined in G.S. 105-164.3, who 
sells or transfers the major part of its stock of goods, materials, 
supplies, or fixtures, other than in the ordinary course of business, or 
who goes out of business, must take the following actions: 

a. At least 48 hours prior to the date of the pending sale, transfer, or 
termination of business, give notice to the assessors and tax 
collectors of the taxing units in which the business is located. 

b. Within 30 days of the sale, transfer, or termination of business, pay 
all taxes due or to become due on the transferred property on the 
first day of September of the current calendar year. 

(2) Any person to whom the major part of the stock of goods, materials, 
supplies, or fixtures of a wholesale merchant or retailer is sold or 
transferred, other than in the ordinary course of business, or who 
becomes the successor in business of a wholesale merchant or retailer 
shall withhold from the purchase money paid to the merchant an 
amount sufficient to pay the taxes due or to become due on the 
transferred property on the first day of September of the current 
calendar year until the former owner or seller produces either a 
receipt from the tax collector showing that the taxes have been paid or 
a certificate that no taxes are due. If the purchaser or successor in 
business fails to withhold a sufficient amount of the purchase money 
to pay the taxes as required by this subsection and the taxes remain 
unpaid after the 30-day period allowed, the purchaser or successor 1s 
personally liable for the amount of the taxes unpaid. This liability 
may be enforced by means of a civil action brought in the name of the 
taxing unit against the purchaser or successor in an appropriate trial 
division of the General Court of Justice in the county in which the 
taxing unit is located. 

(3) Whenever any wholesale merchant or retailer sells or transfers the 
major part of its stock of goods, materials, supplies, or fixtures, other 
than in the ordinary course of business, or goes out of business and the 
taxes due or to become due on the transferred property on the first day 
of September of the current calendar year are unpaid, the tax 
collector, to enforce collection of the unpaid taxes, may do any of the 
following: 

a. Levy on or attach any personal property of the seller. 

b. If the taxes remain unpaid 30 days after the date of the transfer or 
termination of business, levy on or attach any of the property 
transferred in the hands of the transferee or successor in busi- 
ness, or any other personal property of the transferee or successor 
in business, but in either case the levy or attachment must be 
made within six months of the transfer or termination of busi- 
ness. 

(4) In using the remedies provided in this subsection, the amount of taxes 
not yet determined shall be computed in accordance with G.S. 
105-359, and any applicable discount shall be allowed. (1939, c. 310, s. 
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CASE NOTES 


Constitutionality. — This section and G.S. 
105-368, enabling a city to garnish defendant 
taxpayer’s bank account for taxes due on a bulk 
sale without prior notice or hearing, do not 
violate the due process or equal protection 
rights of the taxpayer as guaranteed by the 
Constitutions of the United States and this 
State. Town of Hudson v. Martin-Kahill Ford 
Lincoln Mercury, Inc., 54 N.C. App. 272, 283 
S.E.2d 417 (1981), cert. denied, 304 N.C. 733, 
288 S.E.2d 804 (1982). 

Sale by Assignee for Benefit of Creditors 
Prior to Levy. — Where an assignee for the 
benefit of the creditors of a taxpayer sells 
personal property of his assignor, on which a 
tax had been assessed, but not levied, prior to 
the assignment, the proceeds in the hands of 
the assignee are not subject to garnishment for 
the payment of the tax, but belong to the 
creditors. Town of Shelby v. Tiddy, 118 N.C. 792, 
24 S.E. 521 (1896). 


Tax list in the hands of a tax collector is 
equivalent to an execution, and the tax 
collector, in lieu of selling real estate for the 
collection of taxes due thereon, may seize per- 
sonal property belonging to the taxpayer and 
sell same or so much thereof as may be neces- 
sary for the satisfaction of all taxes due by the 
taxpayer. Town of Apex v. Templeton, 223 N.C. 
645, 27 S.E.2d 617 (1948). 

Notice of Place Where Property Will be 
Sold. — Notice that a county would conduct a 
tax sale at a “storage location” to collect taxes 
due on a mobile home did not provide specificity 
required by G.S. 1-339.51, and the trial court 
properly invalidated the sale of a home that 
was valued at $50,000, but was sold for $5,000. 
Oakwood Acceptance Corp., LLC v. Massengill, 
162 N.C. App. 199, 590 S.E.2d 412, 2004 N.C. 
App. LEXIS 118 (2004). 


OPINIONS OF ATTORNEY GENERAL 


When merchant transfers goods without 
paying personal property tax, and when 
taxing unit fails to levy on the property within 


six months, the purchaser becomes personally 
lable. See opinion of Attorney General to Mr. 
Fred P. Parker, Jr., 41 N.C.A.G. 482 (1971). 


§ 105-367. Procedure for levy. 


(a) The levy upon the sale of tangible personal property for tax collection 
purposes (including levy and sale fees) shall be governed by the laws regulat- 
ing levy and sale under execution except as otherwise provided in this section. 

(b) The tax collector or any duly appointed deputy tax collector shall make 
the levy and conduct the sale; it shall not be necessary for the sheriff to make 
the levy or conduct the sale. However, upon the authorization of the governing 
body of the taxing unit, the tax collector may direct an execution against 
personal property for taxes to the sheriff in the case of county or municipal 
taxes or to a municipal policeman in the case of municipal taxes. In either case 
the officer to whom the execution is directed shall proceed to levy on and sell 
the personal property subject to levy in the manner and with the powers and 
authority normally exercised by sheriffs in levying upon and selling personal 
property under execution. 

(c) In addition to the notice of sale required by the laws governing sale of 
property levied upon under execution, the tax collector may advertise the sale 
in any reasonable manner and for any reasonable period of time he deems 
necessary to produce an adequate bid for the property. The taxing unit shall 
advance the cost of all advertising. 

(d) Levy and sale fees, plus actual advertising costs, shall be added to and 
collected in the same manner as taxes. The advertising costs, when collected, 
shall be used to reimburse the taxing unit for advertising costs it has 
advanced. Levy and sale fees, when collected, shall be treated in the same 
manner as other fees received by the collecting official. (1939, c. 310, s. 1713; 
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1951, c. 1141, s. 1; 1955, cc. 1263, 1264; 1957, c. 1414, ss. 2-4; 1969, c. 305; c. 
L029, Sie 19/7 ti cs 806s 2ale) 


CASE NOTES 


Notice of Place Where Property Will be properly invalidated the sale of a home that 
Sold. — Notice that a county would conduct a___was valued at $50,000, but was sold for $5,000. 
tax sale at a “storage location” to collect taxes © Oakwood Acceptance Corp., LLC v. Massengill, 
due on a mobile home did not provide specificity 162 N.C. App. 199, 590 S.E.2d 412, 2004 N.C. 
required by G.S. 1-339.51, and the trial court App. LEXIS 118 (2004). 


§ 105-368. Procedure for attachment and garnishment. 


(a) Subject to the provisions of G.S. 105-356 governing the priority of the 
hen acquired, the tax collector may attach wages and other compensation, 
rents, bank deposits, the proceeds of property subject to levy, or any other 
intangible personal property, including property held in the Escheat Fund, in 
the circumstances and to the extent prescribed in G.S. 105-366(b), (c), and (d). 

In the case of property due the taxpayer or to become due to him within the 
current calendar year, the person owing the property to the taxpayer or having 
the property in his possession shall be liable for the taxes to the extent of the 
amount he owes or has in his possession. However, when wages or other 
compensation for personal services is attached, the garnishee shall not pay to 
the tax collector more than ten percent (10%) of such compensation for any one 
pay period. 

(b) To proceed under this section, the tax collector shall serve or cause to be 
served upon the taxpayer and the person owing or having in his possession the 
wages, rents, debts or other property sought to be attached a notice as provided 
by this subsection. The notice may be personally served by any deputy or 
employee of the tax collector or by any officer having authority to serve 
summonses, or may be served in any manner provided in Rule 4 of the North 
Carolina Rules of Civil Procedure. The notice shall contain: 

(1) The name of the taxpayer, and if known his Social Security number or 
federal tax identification number and his address. 

(2) The amount of the taxes, penalties, interest, and costs (including the 
fees allowed by this section) and the year or years for which the taxes 
were imposed. 

(3) The name of the taxing unit or units by which the taxes were levied. 

(4) A brief description of the property sought to be attached. 

(5) Acopy of the applicable law, that is, G.S. 105-366 and 105-368. Notices 
concerning two or more taxpayers may be combined if they are to be 
served upon the same garnishee, but the taxes, penalties, interest, 
and costs charged against each taxpayer must be set forth separately. 

(c) If the garnishee has no defense to offer or no setoff against the taxpayer, 
he shall within 10 days after service of the notice answer it by sending to the 
tax collector by registered or certified mail a statement to that effect, and if the 
amount demanded by the tax collector is then due to the taxpayer or subject to 
his demand, the garnishee shall remit it to the tax collector with his statement; 
but if the amount due to the taxpayer or subject to his demand is to mature in 
the future, the garnishee’s statement shall set forth that fact, and the demand 
shall be paid to the tax collector upon maturity. Any payment by the garnishee 
under the provisions of this subsection (c) shall completely satisfy any liability 
therefor on his part to the taxpayer. 

(d) If the garnishee has a defense or setoff against the taxpayer, he shall 
state it in writing under oath, and, within 10 days after service of the 
garnishment notice, he shall send two copies of his statement to the tax 
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collector by registered or certified mail. If the tax collector admits the defense 
or setoff, he shall so advise the garnishee in writing within 10 days after 
receipt of the garnishee’s statement, and the attachment or garnishment shall 
thereupon be discharged to the amount required by the defense or setoff, and 
any amount attached or garnished which is not affected by the defense or setoff 
shall be remitted to the tax collector as provided in subsection (c), above. 

If the tax collector does not admit the defense or setoff, he shall set forth in 
writing his objections thereto and send a copy thereof to the garnishee within 
10 days after receipt of the garnishee’s statement, or within such further time 
as may be agreed on by the garnishee, and at the same time the tax collector 
shall file a copy of the notice of garnishment, a copy of the garnishee’s 
statement, and a copy of the tax collector’s objections thereto in the appropri- 
ate division of the General Court of Justice of the county in which the 
garnishee resides or does business, where the issues made shall be tried as in 
civil actions. 

(e) If the garnishee has not responded to the notice of garnishment as 
required by subsections (c) and (d), above, within 15 days after service of the 
notice, the tax collector may file in the appropriate division of the General 
Court of Justice of the county in which the garnishee resides a copy of the 
notice of garnishment, accompanied by a written statement that the garnishee 
has not responded thereto and a request for judgment, and the issues shall be 
tried as in civil actions. 

(f) The taxpayer may raise any defenses to the attachment or garnishment 
that he may have in the manner provided in subsection (d), above, for the 
garnishee. 

(g) The fee for serving a notice of garnishment shall be the same as that 
charged in a civil action. If judgment is entered in favor of the taxing unit by 
default or after hearing, the garnishee shall become liable for the taxes, 
penalties, and interest due by the taxpayer, plus the fees and costs of the 
action, but payment shall not be required from amounts which are not to 
become due to the taxpayer until they actually come due. The garnishee may 
satisfy the judgment upon paying the amount thereof, and if he fails to do so, 
execution may issue as provided by law. From any judgment or order entered, 
either the taxing unit or the garnishee may appeal as provided by law. If, 
before or after judgment, adequate security is filed for the payment of the 
taxes, penalties, interest, and costs, the tax collector may release the attach- 
ment or garnishment, or execution may be stayed at the request of the tax 
collector pending appeal, but the final judgment shall be paid or enforced as 
above provided. If judgment is rendered against the taxing unit, it shall pay 
the fees and costs of the action. All fees collected by officers shall be disposed 
of in the same manner as other fees collected by such officers. 

(h) Tax collectors may proceed against the wages, salary, or other compen- 
sation of officials and employees of this State and its agencies, instrumental- 
ities, and political subdivisions in the manner provided in this section. If the 
taxpayer is an employee of the State, the notice of attachment shall be served 
upon him and upon the head or chief fiscal officer of the department, agency, 
instrumentality, or institution by which he is employed. If the taxpayer is an 
employee of a political subdivision of the State (county, municipality, etc.), the 
notice of attachment shall be served upon him and upon the officer charged 
with making up the payrolls of the political subdivision by which he is 
employed. All deductions from the wages or salary of a taxpayer made 
pursuant to this subsection (h) and remitted to the tax collector shall, pro 
tanto, constitute a satisfaction of the salary or wages due the taxpayer. 

(i) (1) Any person who, after written demand therefor, refuses to give the tax 
collector or assessor a list of the names and addresses of all of his 
employees who may be liable for taxes, shall be guilty of a Class 1 
misdemeanor. 
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(2) Any tax collector or assessor who receives, upon his written demand, 
any list of employees may not release or furnish that list or any copy 
thereof, or disclose any name or information thereon, to any other 
person, and may not use that list in any manner or for any purpose not 
directly related to and in furtherance of the collection and foreclosure 
of taxes. Any tax collector or assessor who violates or allows the 
violation of this subdivision (i)(2) shall be guilty of a Class 1 misde- 
MeanOratloOnCwot Us li loool carl 4s Salt 955, cc.l263, 1264: 
1957, c. 1414, ss. 2-4; 1969, c. 305; c. 1029, s. 1; 1971, c. 806, s. 1; 1979, 
c. 103, ss. 3, 4; 1979, 2nd Sess., c. 1085, s. 2; 1981, c. 76, s. 1; 1987, c. 
na ‘ 7 19895 ¢.980,-s. 2; 1993, c.539)s) 72451994 bx, Sess., ¢ 24.5. 
14(c). 


CASE NOTES 


Constitutionality. — Section 105-366 and 
this section, enabling a city to garnish defen- 
dant taxpayer’s bank account for taxes due on a 
bulk sale without prior notice or hearing, do not 
violate the due process or equal protection 
rights of the taxpayer as guaranteed by the 
Constitutions of the United States and this 
State. Town of Hudson v. Martin-Kahill Ford 
Lincoln Mercury, Inc., 54 N.C. App. 272, 283 
S.E.2d 417 (1981), cert. denied, 304 N.C. 7338, 
288 S.E.2d 804 (1982). 

Proper notice under this statute is a 
prerequisite to a valid attachment. City of 
Durham v. Herndon, 61 N.C. App. 275, 300 
S.E.2d 460 (1983). 

Where the notice states the amount of taxes, 
penalties, interest, and assessments, the re- 
quirement of the statute even though the 


amount stated is not divided specifically into 
the stated categories and although the notice 
does not contain the year or years for which the 
taxes were imposed, this omission is not fatal 
since giving notice to those whose property is 
attached, which is the purpose of the statute. 
City of Durham v. Herndon, 61 N.C. App. 275, 
300 S.E.2d 460 (1983). 

To require the bank to establish priority 
by exercising the right to setoff before 
receiving notice of attachment would ne- 
cessitate the senseless practice of requiring a 
garnishee bank to anticipate which accounts 
might potentially be attached in order to avoid 
losing its right to the property upon receipt of 
notice of attachment. In re Taxes of Bob Dance 
Chevrolet, 67 N.C. App. 509, 313 S.E.2d 207 
(1984). 


OPINIONS OF ATTORNEY GENERAL 


Municipal Police Officer May Serve No- 
tice of Attachment and Garnishment 
within the Corporate Limits. — See opinion 
of Attorney General to Mr. J. Troy Smith, Jr., 42 
N.C.A.G. 296 (1973). 

Home addresses of State employees may 


be obtained by ad valorem tax collectors 
pursuant to subsection (i) of this section. See 
opinion of Attorney General to Dr. Sarah T. 
Morrow, Secretary, Department of Human Re- 
sources, 52 N.C.A.G. 85 (1983). 


§ 105-369. Advertisement of tax liens on real property for 
failure to pay taxes. 


(a) Report of Unpaid Taxes That Are Liens on Real Property. — In February 
of each year, the tax collector must report to the governing body the total 
amount of unpaid taxes for the current fiscal year that are liens on real 
property. A county tax collector’s report is due the first Monday in February, 
and a municipal tax collector’s report is due the second Monday in February. 
Upon receipt of the report, the governing body must order the tax collector to 
advertise the tax liens. For purposes of this section, district taxes collected by 
county tax collectors shall be regarded as county taxes and district taxes 
collected by municipal tax collectors shall be regarded as municipal taxes. 

(b) Repealed by Session Laws 1983 (Regular Session, 1984), c. 1013. 

(b1) Notice to Owner. — After the governing body orders the tax collector to 
advertise the tax liens, the tax collector must send a notice to the listing owner 
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and to the record owner of each affected parcel of property, as determined as of 
December 31 of the fiscal year for which the taxes are due. The notice must be 
sent to each owner’s last known address by first-class mail at least 30 days 
before the date the advertisement is to be published. The notice must state the 
principal amount of unpaid taxes that are a lien on the parcel to be advertised 
and inform the owner that the names of the listing owner and the record owner 
will appear in a newspaper advertisement of delinquent taxes if the taxes are 
not paid before the publication date. Failure to mail the notice required by this 
section to the correct listing owner or record owner does not affect the validity 
of the tax lien or of any foreclosure action. 

(c) Time and Contents of Advertisement. -— A tax collector’s failure to 
comply with this subsection does not affect the validity of the taxes or tax liens. 
The county tax collector shall advertise county tax liens by posting a notice of 
the liens at the county courthouse and by publishing each lien at least one time 
in one or more newspapers having general circulation in the taxing unit. The 
municipal tax collector shall advertise municipal tax liens by posting a notice 
of the liens at the city or town hall and by publishing each lien at least one time 
in one or more newspapers having general circulation in the taxing unit. 
Advertisements of tax liens shall be made during the period March 1 through 
June 30. The costs of newspaper advertising shall be paid by the taxing unit. 
If the taxes of two or more taxing units are collected by the same tax collector, 
the tax liens of each unit shall be advertised separately unless, under the 
provisions of a special act or contractual agreement between the taxing units, 
joint advertisement is permitted. 

The posted notice and newspaper advertisement shall set forth the following 
information: 

(1) In the case of property that the listing owner has not transferred after 
January 1 preceding the fiscal year for which the tax liens are 
advertised, the name of each person to whom is listed real property on 
which the taxing unit has a lien for unpaid taxes, in alphabetical 
order. 

(la) In the case of property that the listing owner has transferred after 
January 1 preceding the fiscal year for which the tax liens are 
advertised, the name of the record owner as of December 31 of each 
parcel on which the taxing unit has a lien for unpaid taxes, in 
alphabetical order, followed by a notation that the property was 
transferred to the record owner and a notation of the name of the 
listing owner. 

(1b) After the information required by subdivision (1) or (la) of this 
subsection for each parcel, a brief description of each parcel of land to 
which a lien has attached and a statement of the principal amount of 
the taxes constituting a lien against the parcel. 

(2) Astatement that the amounts advertised will be increased by interest 
and costs and that the omission of interest and costs from the amounts 
advertised will not constitute waiver of the taxing unit’s claim for 
those items. 

(3) In the event the list of tax liens has been divided for purposes of 
advertisement in more than one newspaper, a statement of the names 
of all newspapers in which advertisements will appear and the dates 
on which they will be published. 

(4) A statement that the taxing unit may foreclose the tax liens and sell 
the real property subject to the liens in satisfaction of its claim for 
taxes. 

(d) Costs. — Each parcel of real property advertised pursuant to this section 
shall be assessed an advertising fee to cover the actual cost of the advertise- 
ment. Actual advertising costs per parcel shall be determined by the tax 
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collector on any reasonable basis. Advertising costs assessed pursuant to this 
subsection are taxes. 

(e) Payments during Advertising Period. — At any time during the adver- 
tisement period, any parcel may be withdrawn from the list by payment of the 
taxes plus interest that has accrued to the time of payment and a proportionate 
part of the advertising fee to be determined by the tax collector. Thereafter, the 
tax collector shall delete that parcel from any subsequent advertisement, but 
the tax collector is not liable for failure to make the deletion. 

(f) Listing and Advertising in Wrong Name. — No tax hen is void because 
the real property to which the lien attached was listed or advertised in the 
name of a person other than the person in whose name the property should 
have been listed for taxation if the property was in other respects correctly 
described on the abstract or in the advertisement. 

(g) Wrongful Advertisement. — Any tax collector or deputy tax collector who 
willfully advertises any tax lien knowing that the property is not subject to 
taxation or that the taxes advertised have been paid is guilty of a Class 3 
misdemeanor, and shall be required to pay the injured party all damages 
sustained in consequence. (1939, c. 310, s. 1715; 1955, c. 993; 1971, c. 806, s. 1; 
1983, c. 808, s. 1; 1983 (Reg. Sess., 1984), c. 1013; 1998, c. 539, s. 725; 1994, Ex. 


Sess., c. 24, s. 14(c); 1999-439, s. 1; 2000-140, s. 73.) 


Editor’s Note. — Subdivision (b1) has been 
designated as such at the direction of the Revi- 
sor of Statutes. 

Session Laws 1983, c. 808, which rewrote this 
section, provided in s. 12 that the act would not 
affect the validity of any tax lien sale held 
before July 1, 1983, and in s. 18 provided: 
“Anything in this act to the contrary notwith- 


standing, any person, firm, or corporation who 
purchased or took assignment of a tax lien sale 
certificate before July 1, 1983, pursuant to 
statutes amended or repealed by this act may 
initiate a foreclosure action under G.S. 105-374 
no earlier than six months after the date of the 
original lien sale.” 


CASE NOTES 


Judgment Is Lien on All Property 
Owned by Debtor. — A judgment for taxes is 
a lien on all of the property owned by the 
judgment debtor in the county. Goldsboro Mill- 
ing Co. v. Reaves, 804 F. Supp. 762 (E.D.N.C. 
AOI. 

Power to sell real estate for taxes was 
repealed by Session Laws 1939, c. 310, and the 
sheriff or tax collector is hmited to the sale of 
the tax hen. Crandall v. Clemmons, 222 N.C. 
DZone. 2044s (1942). 

Tax lien can be enforced only by an 
action in the county in which the land is 
situated in the nature of an action to foreclose a 
mortgage. Crandall v. Clemmons, 222 N.C. 225, 
22 S.E.2d 488 (1942). See §§ 105-374 and 105- 
STD. 

Newspaper Must Meet “General Circula- 
tion” Requirements of Both Subsection (d) 
and § 1-597. — In order to qualify to publish 
notices of tax lien sales a newspaper must meet 
the “general circulation” requirements of both 
subsection (d) of this section, and G.S. 1-597. 
Great S. Media, Inc. v. McDowell County, 304 
N.C. 427, 284 S.E.2d 457 (1981). 

Reading both G.S. 1-597 and subsection (d) of 
this section together and giving effect to each, 


in order for a newspaper to qualify to publish 
notices of tax lien sales it must be a newspaper 
of general circulation to actual paid subscribers 
in the taxing unit. Great S. Media, Inc. v. 
McDowell County, 304 N.C. 427, 284 S.E.2d 457 
(1981). 

This Section and § 1-597 Do Not Con- 
flict. — The “general circulation” provision in 
subsection (d) of this section does not conflict 
with its counterpart in G.S. 1-597. It simply 
specifies the geographic area, i.e., “the taxing 
unit” in which there must be a newspaper of 
general circulation and the times at which 
publication must be made. Great S. Media, Inc. 
v. McDowell County, 304 N.C. 427, 284 S.H.2d 
A57 (1981). 

General Circulation to Actual Paid Sub- 
scribers in Taxing Unit. — For a newspaper 
to be one of general circulation to actual paid 
subscribers in the taxing unit it must meet a 
four-pronged test: first, it must have a content 
that appeals to the public generally; second, it 
must have more than a de minimis number of 
actual paid subscribers in the taxing unit; 
third, its paid subscriber distribution must not 
be entirely limited geographically to one com- 
munity, or section, of the taxing unit; and 
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fourth, it must be available to anyone in the 
taxing unit who wishes to subscribe to it. Great 
S. Media, Inc. v. McDowell County, 304 N.C. 
427, 284 S.E.2d 457 (1981). 

Contents Are Primary Consideration. — 
The term “general circulation,” when applied to 
newspapers, refers not so much to the numeri- 
cal or geographic distribution of the newspaper 
as it does to the contents of the paper itself. The 
primary consideration is whether the newspa- 
per contains information of general interest. 
Great S. Media, Inc. v. McDowell County, 304 
N.C. 427, 284 S.E.2d 457 (1981). 

But Quantitative Aspects Also Consid- 
ered. — Although courts have focused on con- 
tent in defining “general circulation,” the term 
is not devoid of quantitative aspects. Great S. 
Media, Inc. v. McDowell County, 304 N.C. 427, 
284 S.E.2d 457 (1981). 

More Than De Minimis Number of Read- 
ers Required. — In order to satisfy the quan- 
titative considerations inherent in the term 
“general circulation,” a newspaper must enjoy 
more than a de minimis number of readers in 
the taxing unit; this number must not be so 
insignificant that the newspaper simply fails to 
reach a diverse group of people in the area 
prescribed. Great S. Media, Inc. v. McDowell 
County, 304 N.C. 427, 284 S.E.2d 457 (1981). 

Need for more than de minimis number 
of paid subscribers does not mean that 
those subscribers must be evenly distributed in 
every city, town or section of the county or 
taxing unit, nor must publication be in the 
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paper with the widest geographical distribution 
in the county. Neither G.S. 1-597 nor subsection 
(d) of this section so require. Great S. Media, 
Inc. v. McDowell County, 304 N.C. 427, 284 
S.H.2d 457 (1981). 

Whether newspaper has de minimis 
number of subscribers must always be 
determined in context. Great S. Media, Inc. 
v. McDowell County, 304 N.C. 427, 284 S.H.2d 
457 (1981). 

Only Actual Paid Subscribers May Be 
Considered. — To determine whether more 
than a de minimis number of readers exists, 
only actual paid subscribers may be considered. 
Great S. Media, Inc. v. McDowell County, 304 
NiC. 427, 284,8.B.2d 457 (1981): 

Cancellation of Lien on Specific Parcel. 
— Any time before the taxes have been reduced 
to a judgment, one may pay the real property 
taxes accrued on a specific parcel, with a pro- 
rata portion of any personal property taxes and 
advertising expenses, and have that parcel re- 
leased from all tax liens. Goldsboro Milling Co. 
v. Reaves, 804 F. Supp. 762 (E.D.N.C. 1991). 

Cited in Henderson County v. Osteen, 28 
N.C. App. 542, 221 S.E.2d 903 (1976); Hender- 
son County v. Osteen, 292 N.C. 692, 235 S.E.2d 
166 (1977); Onslow County v. Phillips, 123 N.C. 
App. 317, 473 S.E.2d 643 (1996), modified on 
other grounds, 346 N.C. 265, 485 S.E.2d 618 
(1997); Stafford v. County of Bladen, 163 N.C. 
App. 149, 592. .S.E.2d, 711, 2004; Ns@aApp: 
LEXIS 305 (2004), appeal dismissed sub nom. 
Stafford v. Bladen Co., cert. denied, 358 N.C. 
545, 599 S.E.2d 409 (2004). 


§8§ 105-370 through 105-372: Repealed by Session Laws 1983, c. 808, 


ss. 2-4. 


Editor’s Note. — Session Laws 1983, c. 808, 
s. 12, provided that the act would not affect the 
validity of any tax lien sale held before July 1, 
1983. 

Session Laws 19838, c. 808, s. 13, provided: 
“Anything in this act to the contrary notwith- 
standing, any person, firm, or corporation who 


§ 105-373. Settlements. 


purchased or took assignment of a tax lien sale 
certificate before July 1, 1983, pursuant to 
statutes amended or repealed by this act may 
initiate a foreclosure action under G.S. 105-374 
no earlier than six months after the date of the 
original lien sale.” 


(a) Annual Settlement of Tax Collector. — 

(1) Preliminary Report. — After July 1 and before he is charged with 
taxes for the current fiscal year, the tax collector shall make a sworn 
report to the governing body of the taxing unit showing: 

a. A list of the persons owning real property whose taxes for the 
preceding fiscal year remain unpaid and the principal amount 


owed by each person; and 


b. A list of the persons not owning real reper whose personal 
property taxes for the preceding fiscal year remain unpaid and 
the principal amount owed by each person. (To this list the tax 
-collector shall append his statement under oath that he has made 
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diligent efforts to collect the taxes due from the persons listed out 
of their personal property and by other means available to him for 
collection, and he shall report such other information concerning 
these taxpayers as may be of interest to or required by the 
governing body, including a report of his efforts to make collection 
outside the taxing unit under the provisions of G.S. 105-364.) The 
governing body of the taxing unit may publish this list in any 
newspaper in the taxing unit. The cost of publishing this list shall 
be paid by the taxing unit. 

(2) Insolvents. — Upon receiving the report required by subdivision (a)(1), 
above the governing body of the taxing unit shall enter upon its 
minutes the names of persons owing taxes (but who listed no real 
property) whom it finds to be insolvent, and it shall by resolution 
designate the list entered in its minutes as the insolvent list to be 
credited to the tax collector in his settlement. 

(3) Settlement for Current Taxes. — After July 1 and before he is charged 
with taxes for the current fiscal year, the tax collector shall make full 
settlement with the governing body of the taxing unit for all taxes in 
his hands for collection for the preceding fiscal year. 

a. In the settlement the tax collector shall be charged with: 

1. The total amount of all taxes in his hands for collection for the 
year, including amounts originally charged to him and all 
amounts subsequently charged on account of discoveries; 

2. All penalties, interest, and costs collected by him in connection 
with taxes for the current year; and 

3. All other sums collected by him. 

b. The tax collector shall be credited with: 

1. All sums representing taxes for the year deposited by him to 
the credit of the taxing unit or receipted for by a proper 
official of the unit; 

Releases duly allowed by the governing body; 

The principal amount of taxes constituting liens on real 

property; 

The principal amount of taxes included in the insolvent list 

determined in accordance with subdivision (a)(2), above; 

Discounts allowed by law; and 

Commissions (if any) lawfully payable to the tax collector as 

compensation. 

The tax collector shall be liable on his bond for both honesty and 
faithful performance of duty; for any deficiencies; and, in addition, for 
all criminal penalties provided by law. 

The settlement, together with the action of the governing body with 
respect thereto, shall be entered in full upon the minutes of the 
governing body. 

(4) Disposition of Tax Receipts after Settlement. — Uncollected taxes 
allowed as credits in the settlement prescribed in subdivision (a)(3), 
above, whether represented by tax liens held by the taxing unit or 
included in the list of insolvents, shall, for purposes of collection, be 
recharged to the tax collector or charged to some other person 
designated by the governing body of the taxing unit under statutory 
authority. The person charged with uncollected taxes shall: 

a. Give bond satisfactory to the governing body; 

b. Receive the tax receipts and tax records representing the uncol- 
lected taxes; 

c. Have and exercise all powers and duties conferred or imposed by 
law upon tax collectors; and 
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d. Receive compensation as determined by the governing body. 

(b) Settlements for Delinquent Taxes. — Annually, at the time prescribed 
for the settlement provided in subdivision (a)(3), above, all persons having in 
their hands for collection any taxes for years prior to the year involved in the 
settlement shall settle with the governing body of the taxing unit for collec- 
tions made on each such year’s taxes. The settlement for the taxes for prior 
years shall be made in whatever form is satisfactory to the chief accounting 
officer and the governing body of the taxing unit, and it shall be entered in full 
upon the minutes of the governing body. 

(c) Settlement at End of Term. — Whenever any tax collector fails to succeed 
himself at the end of his term of office, he shall, on the last business day of his 
term, make full and complete settlement for all taxes (current or delinquent) 
in his hands and deliver the tax records, tax receipts, tax sale certificates, and 
accounts to his successor in office. The settlement shall be made in whatever 
form is satisfactory to the chief accounting officer and the governing body of the 
taxing unit, and it shall be entered in full upon the minutes of the governing 
body. 

(d) Settlement upon Vacancy during Term. — When a tax collector volun- 
tarily resigns, he shall, upon his last day in office, make full settlement (in the 
manner provided in subsection (c), above) for all taxes in his hands for 
collection. In default of such a settlement, or in case of a vacancy occurring 
during a term for any reason, it shall be the duty of the chief accounting officer 
or, in the discretion of the governing body, of some other qualified person 
appointed by it immediately to prepare and submit to the governing body a 
report in the nature of a settlement made on behalf of the former tax collector. 
The report, together with the governing body’s action with respect thereto, 
shall be entered in full upon the minutes of the governing body. Whenever a 
settlement must be made in behalf of a former tax collector, as provided in this 
subsection (d), the governing body may deliver the tax receipts, tax records, 
and tax sale certificates to a successor collector immediately upon the occur- 
rence of the vacancy, or it may make whatever temporary arrangements for the 
collection of taxes as may be expedient, but in no event shall any person be 
dessert to collect taxes until he has given bond satisfactory to the governing 

ody. 

(e) Effect of Approval of Settlement. — Approval of any settlement by the 
governing body does not relieve the tax collector or his bondsmen of liability for 
any shortage actually existing at the time of the settlement and thereafter 
discovered; nor does it relieve the collector of any criminal liability. 

(f) Penalties. — In addition to any other civil or criminal penalties provided 
by law, any member of a governing body of a taxing unit, tax collector, or chief 
accounting officer who fails to perform any duty imposed upon him by this 
section shall be guilty of a Class 1 misdemeanor. 

(g) Relief from Collecting Insolvents. — The governing body of any taxing 
unit may, in its discretion, relieve the tax collector of the charge of taxes owed 
by persons on the insolvent list that are five or more years past due when it 
appears to the governing body that such taxes are uncollectible. 

(h) Relief from Collecting Taxes on Classified Motor Vehicles. The board of 
county commissioners may, in its discretion, relieve the tax collector of the 
charge of taxes on classified motor vehicles listed pursuant to G.S. 105- 
330.3(a)(1) that are one year or more past due when it appears to the board 
that the taxes are uncollectible. This relief, when granted, shall include 
municipal and special district taxes charged to the collector. (1939, c. 310, s. 
17195 1945 Por G3501947 fer484s sstised Oat ers00) srlstcntOSG se i tae 
c. 176,;s. 2: 1955.°c..908: 1967) cc. 705,s) 1) 1971 ce S06 tea S35) ce G10 rsa 
En808:'ssv'5-7; 198'71e1621991 c. 6 24603199 Res Sess. 81992) 4cr96 ee 
10; 1993, ¢. 5395s. 726; 1994. Ex Sess.) cy 24 ye A(G)e 199 7-4o6\es: 27>) 
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Editor’s Note. — Session Laws 1983, c. 808, 
which amended this section, provided in s. 12 
that the act would not affect the validity of any 
tax hen sale held before July 1, 1983, and in s. 
13 provided: “Anything in this act to the con- 
trary notwithstanding, any person, firm, or 
corporation who purchased or took assignment 
of a tax lien sale certificate before July 1, 1983, 
pursuant to statutes amended or repealed by 
this act may initiate a foreclosure action under 
G.S. 105-374 no earlier than six months after 
the date of the original lien sale.” 
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In subdivision (a)(3), the first subdivisions 
(a)(3)a. through (a)(3)c. were redesignated as 
subdivisions (a)(3)a.1. through (a)(3)a.3., and 
the second subdivisions (a)(3)a. through (a)(3)f. 
were redesignated as subdivisions (a)(3)b.1. 
through (a)(3)b.6. pursuant to Session Laws 
1997-456, s. 27, which authorized the Revisor of 
Statutes to renumber or reletter sections and 
parts of sections having a number or letter 
designations that is incompatible with the Gen- 
eral Assembly’s computer database. 


CASE NOTES 


Legislative Power to Penalize. — The 
legislature has the power to impose penalties 
on the tax collector for his delay or failure to 
make settlement with the proper county au- 
thorities within a stated time. The power to 


the maintenance of the government. State ex 
rel. Lovingood v. Gentry, 183 N.C. 825, 112 S.E. 
427 (1922). 

An extension of time, within which a sher- 
iff may settle State taxes, does not exonerate 


coerce prompt collection and settlement of the sureties upon his bond. Worth v. Cox, 89 


taxes is no less necessary than the power to N.C. 44 (1883), decided under former statute. 
levy and assess them, and both are essential to 


§ 105-374. Foreclosure of tax lien by action in nature of 
action to foreclose a mortgage. 


(a) General Nature of Action. — The foreclosure action authorized by this 
section shall be instituted in the appropriate division of the General Court of 
Justice in the county in which the real property is situated and shall be an 
action in the nature of an action to foreclose a mortgage. 

(b) Taxing units may proceed under this section, either on the original tax 
hen created by G.S. 105-355(a) or on the len acquired at a tax lien sale held 
under former G.S. 105-369 before July 1, 1983, with or without a lien sale 
certificate; and the amount of recovery in either case shall be the same. To this 
end, it is hereby declared that the original attachment of the tax lien under 
G.S. 105-355(a) is sufficient to support a tax foreclosure action by a taxing unit, 
that the issuance of a lien sale certificate to the taxing unit for lien sales held 
before July 1, 1983, is a matter of convenience in record keeping within the 
discretion of the governing body of the taxing unit, and that issuance of such 
certificates is not a prerequisite to perfection of the tax len. 

(c) Parties; Summonses. — The listing taxpayer and spouse (if any), the 
current owner, all other taxing units having tax liens, all other lienholders of 
record, and all persons who would be entitled to be made parties to a court 
action (in which no deficiency judgment is sought) to foreclose a mortgage on 
such property, shall be made parties and served with summonses in the 
manner provided by G.S. 1A-1, Rule 4. 

The fact that the listing taxpayer or any other defendant is a minor, is 
incompetent, or is under any other disability shall not prevent or delay the tax 
lien sale or the foreclosure of the tax lien; and all such persons shall be made 
parties and served with summons in the same manner as in other civil actions. 

Persons who have disappeared or who cannot be located and persons whose 
names and whereabouts are unknown, and all possible heirs or assignees of 
such persons, may be served by publication; and such persons, their heirs, and 
assignees may be designated by general description or by fictitious names in 
such an action. 

(cl) Lienholders Separately Designated. — The word “lienholder” shall 
appear immediately after the name of each lienholder (including trustees and 
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beneficiaries in deeds of trust, and holders of judgment liens) whose name 
appears in the caption of any action instituted under the provisions of this 
section. Such designation is intended to make clear to the public the capacity 
of such persons which necessitated their having been made parties to such 
action. Failure to add such designation to captions shall not constitute grounds 
for attacking the validity of actions brought under this section, or titles to real 
property derived from such actions. 

(d) Complaint as Lis Pendens. — The complaint in an action brought under 
this section shall, from the time it is filed in the office of the clerk of superior 
court, serve as notice of the pendency of the foreclosure action, and every 
person whose interest in the real property is subsequently acquired or whose 
interest therein is subsequently registered or recorded shall be bound by all 
proceedings taken in the foreclosure action after the filing of the complaint in 
the same manner as if those persons had been made parties to the action. It 
shall not be necessary to have the complaint cross-indexed as a notice of action 
pending to have the effect prescribed by this subsection (d). 

(e) Subsequent Taxes. — The complaint in a tax foreclosure action brought 
under this section by a taxing unit shall, in addition to alleging the tax lien on 
which the action is based, include a general allegation of subsequent taxes 
which are or may become a lien on the same real property in favor of the 
plaintiff unit. Thereafter it shall not be necessary to amend the complaint to 
incorporate the subsequent taxes by specific allegation. In case of redemption 
before confirmation of the foreclosure sale, the person redeeming shall be 
required to pay, before the foreclosure action is discontinued, at least all taxes 
on the real property which have at the time of discontinuance become due to 
the plaintiff unit, plus penalties, interest, and costs thereon. Immediately prior 
to judgment ordering sale in a foreclosure action (if there has been no 
redemption prior to that time), the tax collector or the attorney for the plaintiff 
unit shall file in the action a certificate setting forth all taxes which are a lien 
on the real property in favor of the plaintiff unit (other than taxes the amount 
of which has not been definitely determined). 

Any plaintiff in a tax foreclosure action (other than a taxing unit) may 
include in his complaint, originally or by amendment, all other taxes and 
special assessments paid by him which were liens on the same real property. 

(f) Joinder of Parcels. — All real property within the taxing unit subject to 
liens for taxes levied against the same taxpayer for the first year involved in 
the foreclosure action may be joined in one action. However, if real property is 
transferred by the listing taxpayer subsequent to the first year involved in the 
foreclosure action, all subsequent taxes, penalties, interest, and costs (for 
which the property is ordered sold under the terms of this Subchapter) shall be 
prorated to such property in the same manner as if payments were being made 
to release such property from the tax lien under the provisions of G.S. 
105-356(b). 

(g) Special Benefit Assessments. — A cause of action for the foreclosure of 
the lien of any special benefit assessments may be included in any complaint 
filed under this section. 

(h) Joint Foreclosure by Two or More Taxing Units. — Liens of different 
taxing units on the same parcel of real property, representing taxes in the 
hands of the same tax collector, shall be foreclosed in one action. Liens of 
different taxing units on the same parcel of real property, representing taxes in 
the hands of different tax collectors, may be foreclosed in one action in the 
discretion of the governing bodies of the taxing units. 

The lien of any taxing unit made a party defendant in any foreclosure action 
shall be alleged in an answer filed by the taxing unit, and the tax collector of 
each answering unit shall, prior to judgment ordering sale, file a certificate of 
subsequent taxes similar to that filed by the tax collector of the plaintiff unit, 
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and the taxes of each answering unit shall be of equal dignity with the taxes 
of the plaintiff unit. Any answering unit may, in case of payment of the plaintiff 
unit’s taxes, continue the foreclosure action until all taxes due to it have been 
paid, and it shall not be necessary for any answering unit to file a separate 
foreclosure action or to proceed under G.S. 105-375 with respect to any such 
taxes. 

If a taxing unit properly served as a party defendant in a foreclosure action 
fails to answer and file the certificate provided for in the preceding paragraph, 
all of its taxes shall be barred by the judgment of sale except to the extent that 
the purchase price at the foreclosure sale (after payment of costs and of the 
liens of all taxing units whose liens are properly alleged by complaint or 
answer and certificates) may be sufficient to pay such taxes. However, if a 
defendant taxing unit is plaintiff in another foreclosure action pending against 
the same property, or if it has begun a proceeding under G.S. 105-375, its 
answer may allege that fact in leu of alleging its liens, and the court, in its 
discretion, may order consolidation of such actions or such other disposition 
thereof (and such disposition of the costs therein) as it may deem advisable. 
Any such order may be made by the clerk of the superior court, subject to 
appeal as provided in G.S. 1-301.1. 

(i) Costs. — Subject to the provisions of this subsection (i), costs may be 
taxed in any foreclosure action brought under this section in the same manner 
as in other civil actions. When costs are collected, either by payment prior to 
the sale or upon payment of the purchase price at the foreclosure sale, the fees 
allowed officers shall be paid to those entitled to receive them. In foreclosure 
actions in which the plaintiff is a taxing unit, no prosecution bond shall be 
required. 

The word “costs,” as used in this subsection (i), shall be construed to include 
one reasonable attorney’s fee for the plaintiff in such amount as the court shall, 
in its discretion, determine and allow. When a taxing unit is made a party 
defendant in a tax foreclosure action and files answer therein, there may be 
included in the costs an attorney’s fee for the defendant unit in such amount as 
the court shall, in its discretion, determine and allow. The governing body of 
any taxing unit may, in its discretion, pay a smaller or greater sum than that 
allowed as costs to its attorney as a suit fee, and the governing body may allow 
a reasonable commission to its attorney on taxes collected by him after they 
have been placed in his hands; or the governing body may arrange with its 
attorney for the handling of tax foreclosure suits on a salary basis or may make 
any other reasonable agreement with its attorney or attorneys. Any arrange- 
ment made between a taxing unit and its attorney may provide that attorneys’ 
fees collected as costs in foreclosure actions be collected for the use of the 
taxing unit. 

In any foreclosure action in which real property is actually sold after 
judgment, costs shall include a commissioner’s fee to be fixed by the court, not 
exceeding five percent (5%) of the purchase price; and in case of redemption 
between the date of sale and the order of confirmation, the fee shall be added 
to the amount otherwise necessary for redemption. In case more than one sale 
is made of the same property in any action, the commissioner’s fee may be 
based on the highest amount bid, but the commissioner shall not be allowed a 
separate fee for each such sale. The governing body of any plaintiff unit may 
request the court to appoint as commissioner a salaried official, attorney, or 
employee of the unit and, when the requested appointment is made, may 
require that the commissioner’s fees, when collected, be paid to the plaintiff 
unit for its use. 

(j) Contested Actions. — Any action brought under this section in which an 
answer raising an issue requiring trial is filed within the time allowed by law 
shall be entitled to a preference as to time of trial over all other civil actions. 
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(k) Judgment of Sale. — Any judgment in favor of the plaintiff or any 
defendant taxing unit in an action brought under this section shall order the 
sale of the real property or as much as may be necessary for the satisfaction of 
all of the following: 

(1) Taxes adjudged to be liens in favor of the plaintiff (other than taxes the 
amount of which has not been definitely determined) together with 
penalties, interest, and costs thereon. 

(2) Taxes adjudged to be liens in favor of other taxing units (other than 
taxes the amount of which has not yet been definitely determined) if 
those taxes have been alleged in answers filed by the other taxing 
units, together with penalties, interest, and costs thereon. 

The judgment shall appoint a commissioner to conduct the sale and shall order 
that the property be sold in fee simple, free and clear of all interests, rights, 
claims, and liens whatever except that the sale shall be subject to taxes the 
amount of which cannot be definitely determined at the time of the judgment, 
taxes and special assessments of taxing units which are not parties to the 
action, and, in the discretion of the court, taxes alleged in other tax foreclosure 
actions or proceedings pending against the same real property. 

In all cases in which no answer is filed within the time allowed by law, and 
in cases in which answers filed do not seek to prevent sale of said property, the 
clerk of the superior court may enter the judgment, subject to appeal as 
provided in G.S. 1-301.1. 

(1) Advertisement of Sale. — The sale shall be advertised, and all necessary 
resales shall be advertised, in the manner provided by Article 29A of Chapter 
1 of the General Statutes or by any statute enacted in substitution therefor. 

(m) Sale. — The sale shall be by public auction to the highest bidder and 
shall, in accordance with the judgment, be held at the courthouse door on any 
day of the week except a Sunday or legal holiday when the courthouse is closed 
for transactions. (In actions brought by a municipality that is not a county seat, 
the court may, in its discretion, direct that the sale be held at the city or town 
hall door.) The commissioner conducting the sale may, in his discretion, require 
from any successful bidder a deposit equal to not more than twenty percent 
(20%) of his bid, which deposit, in the event that the bidder refuses to take title 
and a resale becomes necessary, shall be applied to pay the costs of sale and 
any loss resulting. (However, this provision shall not deprive the commissioner 
of his right to sue for specific performance of the contract.) No deposit shall be 
required of a taxing unit that has made the highest bid at the foreclosure sale. 

(n) Report of Sale. — Within three days following the foreclosure sale the 
commissioner shall report the sale to the court giving full particulars thereof. 

(o) Exceptions and Increased Bids. — At any time within 10 days after the 
commissioner files his report of the foreclosure sale, any person having an 
interest in the real property may file exceptions to the report, and at any time 
within that 10-day period an increased bid may be filed in the amount specified 
by and subject to the provisions (other than provisions in conflict herewith) of 
Article 29A of Chapter 1 of the General Statutes or the provisions (other than 
provisions in conflict herewith) of any law enacted in substitution therefor. In 
the absence of exceptions or increased bids, the court may, whenever it deems 
such action necessary for the best interests of the parties, order resale of the 
property. 

(p) Judgment of Confirmation. — At any time after the expiration of 10 days 
from the time the commissioner files his report, if no exception or increased bid 
has been filed, the commissioner may apply for judgment of confirmation, and 
in like manner he may apply for such a judgment after the court has passed 
upon exceptions filed, or after any necessary resales have been held and 
reported and 10 days have elapsed. The judgment of confirmation shall direct 
the commissioner to deliver the deed upon payment of the purchase price. This 
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judgment may be entered by the clerk of superior court subject to appeal as 
provided in G.S. 1-301.1. 

(q) Application of Proceeds; Commissioner’s Final Report. — After delivery 
of the deed and collection of the purchase price, the commissioner shall apply 
the proceeds as follows: 

(1) First, to payment of all costs of the action, including the commission- 
er’s fee and the attorney’s fee, which costs shall be paid to the officials 
or funds entitled thereto; 

(2) Then to the payment of taxes, penalties, and interest for which the real 
property was ordered to be sold, and in case the funds remaining are 
insufficient for this purpose, they shall be distributed pro rata to the 
various taxing units for whose taxes the property was ordered sold; 

(3) Then pro rata to the payment of any special benefit assessments for 
which the property was ordered sold, together with interest and costs 
thereon; 

(4) Then pro rata to payment of taxes, penalties, interest, and costs of 
taxing units that were parties to the foreclosure action but which filed 
no answers therein; 

(5) Then pro rata to payment of special benefit assessments of taxing 
units that were parties to the foreclosure action but which filed no 
answers therein, together with interest and costs thereon; 

(6) And any balance then remaining shall be paid in accordance with any 
directions given by the court and, in the absence of such directions, 
shall be paid into court for the benefit of the persons entitled thereto. 
(If the clerk is in doubt as to who is entitled to the surplus or if any 
adverse claims are asserted thereto, the clerk shall hold the surplus 
until rights thereto are established in a special proceeding pursuant 
torGo=339 71) 

Within five days after delivering the deed, the commissioner shall make a full 
report to the court showing delivery of the deed, receipt of the purchase price, 
and the disbursement of the proceeds, accompanied by receipts evidencing all 
such disbursements. 

(r) Purchase and Resale by Taxing Unit. — The rights of a taxing unit to 
purchase real property at a foreclosure sale and resell it are governed by G.S. 
hO5s876 401 939Nc.310,is: 1719; 1945, c. 635; 1947, c. 484,68. 34;:1951, c. 300, 
emelercw@ 036450195300) 17/6,:s. 291955, .¢. 908: 1967, c. 7059s. 1551971, ¢.-806; 
s. 1; 1978, c. 788, s. 1; 1981, c. 580; 1983, c. 808, s. 8; 1999-216, ss. 14-16; 
2003-337, s. 11.) 


Editor’s Note. — Session Laws 1983, c. 808, 
which amended this section, provided in s. 12 
that the act would not affect the validity of any 
tax lien sale held before July 1, 1983, and in s. 
13 provided: “Anything in this act to the con- 
trary notwithstanding, any person, firm, or 
corporation who purchased or took assignment 
of a tax lien sale certificate before July 1, 1983, 
pursuant to statutes amended or repealed by 
this act may initiate a foreclosure action under 
G.S. 105-374 no earlier than six months after 


the date of the original lien sale.” 

Effect of Amendments. — Session Laws 
2003-337, s. 11, effective October 1, 2003, and 
applicable to any act required or permitted by 
law to be done on or after that date, added 
“when the courthouse is closed for transac- 
tions” at the end of the first sentence in subsec- 
tion (m). 

Legal Periodicals. — For survey of 1977 
law on taxation, see 56 N.C.L. Rev. 1128 (1978). 


CASE NOTES 


I. General Consideration. 
II. Parties to Actions. 
III. Adequacy of Purchase Price. 
IV. Exceptions. 
V. Redemption. 
VI. Attorneys’ Fee. 
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I. GENERAL CONSIDERATION. 


Editor’s Note. — Some of the cases cited 
below were decided under former similar provt- 
sons. 

Section 105-375 was enacted as an alter- 
native to this section which authorizes tax 
foreclosures by actions in nature of action to 
foreclose mortgage. Jenkins v. Richmond 
County, 99 N.C. App. 717, 394 S.E.2d 258 
(1990), discretionary review denied, 328 N.C. 
5972, 403 S.E.2d 512 (1991). 

There are two distinct alternate meth- 
ods provided by statute for the foreclo- 
sure of a tax sale certificate or the lien 
evidenced thereby: 1. After the land has been 
sold by the tax collector and a certificate of sale 
has been issued, the purchaser may institute 
an action to foreclose the hen evidenced by the 
certificate. This section provides the regula- 
tions and procedure respecting an action insti- 
tuted pursuant to this method. 2. Under G.S. 
105-375 the taxing unit may file in the office of 
the clerk of the superior court a certificate of 
sale of land to satisfy taxes. Thereupon, the 
clerk must docket the certificate upon his judg- 
ment docket. It then has the full force and effect 
of ajudgment, and execution may issue thereon 
against the property of the tax debtor. Boone v. 
Sparrow, 235 N.C. 396, 70 S.E.2d 204 (1952). 

Prescribed Remedy Optional with State. 
— The fact that the Revenue Act prescribes a 
specific remedy for the collection of taxes does 
not restrict the State to pursue that method, 
nor preclude it from seeking the aid of the 
superior court through a creditor’s suit. The 
specific remedy pointed out restricts only the 
officers who collect only the revenue and not the 
sovereign. State v. Georgia Co., 112 N.C. 34, 17 
SH. 10 (1893); 

Summary Proceeding Unnecessary. — 
Where the legislature has authorized a munic- 
ipality to collect back taxes, and in an action for 
that purpose it appears that the taxes of the 
defendant are due, and were properly assessed 
against lots of land within the limits of the 
municipality subject to the lien therefor it is not 
necessary that the plaintiffs should first have 
resorted to the summary method of levy and 
sale, for recourse may be had directly by suit to 
foreclose the lien, under this section. City of 
Wilmington v. Moore, 170 N.C. 52, 86 S.E. 775 
(1915); Muddy Creek Drainage Comm’n v. 
Epley, 190 N.C. 672, 1380 S.E. 497 (1925). 

Suit for foreclosure of tax liens is a civil 
action, and not a special proceeding. This is 
made plain by the specific declaration of this 
section that “the foreclosure action. . . shall be 
an action in the nature of an action to foreclose 
a mortgage.” Chappell v. Stallings, 237 N.C. 
213, 74 S.E.2d 624 (1953). 

Consolidation of Actions. — Where ac- 
tions are pending in the same court, at the 
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same time, between the same parties and in- 
volving substantially the same facts, they may 
be consolidated. The principle applies to tax 
foreclosure suits. McIver Park v. Brinn, 223 
N.C. 502, 27 S.E.2d 548 (1948). 

Effect of Failure of Owners to List Prop- 
erty for Taxes. — The jurisdiction of the 
superior court to determine the liability of the 
land for taxes was not defeated by a finding 
that the owners — defendants in the action — 
had not listed the property for taxes. County of 
Franklin v. Jones, 245 N.C. 272, 95 S.E.2d 863 
(1957). 

Benefits of subsection (e) apply only to 
taxing units, not private citizens. Keener v. 
Korn, 46 N.C. App. 214, 264 S.E.2d 829 (1980). 

Taxes Due after Commencement of Ac- 
tion. — Where a county brings suit to foreclose 
a tax len on the lands of the taxpayer and 
draws its complaint according to the provisions 
of this section, other taxes due after the com- 
mencement of the action are properly included 
in the judgment therein rendered in its favor. 
New Hanover County v. Whiteman, 190 N.C. 
3832, 129 S.E. 808 (1925). 

Tax Collector Has No Lien Where Check 
Returned Unpaid. — The fact that a county 
tax collector accepted a check in payment for 
taxes, and the check was returned unpaid, and 
the collector in his settlement with the county 
paid the taxes in question, does not give him a 
hen which may be enforced under this section. 
The collector having failed to correct the tax 
record so as to show the check returned and the 
taxes unpaid, the tax lien was not reinstated. 
Miller v, Neal, 222° N.C. 540, 237 S.Bi2da852 
(1943). 

Taxes Not Subject to Setoff or Counter- 
claim. — Taxes are not debts in the ordinary 
sense of the word and they do not rest upon 
contract or consent of the taxpayer. Pleas of 
setoff and counterclaim are not allowed because 
to do so would delay the collection and payment 
of taxes, and would deprive the government of 
means of performing its functions. State ex rel. 
Graded Sch. v. McDowell, 157 N.C. 316, 72 S.E. 
1083 (1911); Commissioners of Yancey County 
v. Hall, 177 N.C. 490, 99'S.E. 372 (1919): 

In a suit by a town against defendants to 
foreclose a tax lien where defendants set up 
defense by answer and also a counterclaim, 
motion to strike the counterclaim and order 
thereon was proper, but the other defenses 
were unaffected thereby. Town of Apex v. Tem- 
pleton, 223 N.C. 645, 27 S.E.2d 617 (1948). 

Amount of Interest Recoverable. — Since 
no rate of interest was fixed by the section, only 
six percent interest was held recoverable. City 
of Wilmington v. Stolter, 122 N.C. 395, 30 S.E. 
12 (1898). 

Judgment Is Lien in Rem. — In an action 
to foreclose a lien for delinquent taxes or special 
assessments, the judgment obtained in said 
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action constitutes a lien in rem, and the owner 
of the property is not personally liable for the 
payment thereof. Town of Apex v. Templeton, 
223 N.C. 645, 27 S.E.2d 617 (19438). 

Order of Foreclosure Restricted to Land 
Described in Complaint. — Where the com- 
plaint describes the real estate sought to be 
foreclosed to enforce the tax lien, the order of 
foreclosure is restricted to the described par- 
cels, and so much of the judgment as authorizes 
the sale of other lands is in excess of the 
jurisdiction of the court. Miller v. McConnell, 
226 N-C. 23, 36 S.H.2d 722 (1946). 

Sale with No Other Notice Than Posting 
and Publication Offends Due Process. — 
Where the statutory alternative to foreclosure 
by court action as prescribed in G.S. 105-391 
(now this section), is a sale without any notice 
except by posting and publication, the statutory 
alternative offends the fundamental concept of 
due process of law. Henderson County v. 
Osteen, 292 N.C. 692, 235 S.E.2d 166 (1977). 

Effect of Failure to Allege Collection of 
Costs and Fees. — In an action by an ex clerk 
of the superior court against a county for the 
recovery of fees allegedly due such clerk in tax 
foreclosure suits by the county, the complaint, 
alleging that all of the tax suits in question 
were prosecuted to judgment against the vari- 
ous defendants, without any allegation or ad- 
mission that in any of the suits the costs or fees 
were collected and turned over to the county, is 
demurrable as not stating a cause of action, the 
county being under no obligation to pay costs 
and officer’s fees in advance, or ever unless 
collected. Watson v. Lee County, 224 N.C. 508, 
31 S.E.2d 535 (1944). 

Purported Adverse Possessor Not Enti- 
tled to Personal Notice. — Where a city, in a 
foreclosure action, gave personal notice to all 
the record owners of the property in question 
and notice by publication to all others having 
an interest in the disputed property who could 
not with due diligence be located, it was not 
required to give personal notice to a purported 
adverse possessor whose purported interest 
was not recorded. Overstreet v. City of Raleigh, 
75 N.C. App. 351, 330 8.E.2d 6438 (1985). 

Judgment Foreclosing Tax Lien Extin- 
guished All Rights. — The effect of a judg- 
ment foreclosing a tax lien on real property was 
to extinguish all rights, title and interests in 
the property subject to foreclosure, including a 
claim based on adverse possession. The interest 
in the disputed property acquired by the pur- 
chaser at the tax foreclosure sale was fee sim- 
ple and the purchaser’s title defeated the 
claims of ownership based on adverse posses- 
sion. Overstreet v. City of Raleigh, 75 N.C. App. 
351, 330 S.E.2d 643 (1985). 

Failure to Notify Party with Interest. — 
In an action to foreclose a tax lien, all persons 
having an interest in the equity of redemption 
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should be made parties by name, and judgment 
rendered in such proceeding is void as to any 
person having such interest who are not made 
parties; furthermore, one who purchases at a 
tax sale does so without warranty, is chargeable 
with knowledge that a commissioner’s deed is 
no more than a quitclaim deed, and has the 
duty to investigate, or cause to be investigated, 
all sources of title. Thus, a county foreclosure 
action was void where a mortgagor and a sec- 
ond mortgagee, both being the only record in- 
terest holders at the time the action was com- 
menced, and the buyers were charged with 
constructive notice of the recorded interests 
and, therefore, were unable to avail themselves 
to any argument as being a good faith pur- 
chaser for value. Beneficial Mortg. Co. of N.C., 
Inc. v. Barrington & Jones Law Firm, P.A., 164 
N.C. App. 41, 595 S.E.2d 705, 2004 N.C. App. 
LEXIS 727 (2004). 

Applied in Keener v. Korn, 46 N.C. App. 214, 
264 S.E.2d 829 (1980); Guilford County v. 
Boyan, 49 N.C. App. 430, 272 S.E.2d 1 (1980); 
City of Durham v. Hicks, 135 N.C. App. 699, 
522 8.20 568, 999 (N'C. App, LEXIS 1227 
999), 

Cited in Henderson County v. Osteen, 28 
N.C. App. 542, 221 S.E.2d 903 (1976); Bradbury 
v. Cummings, 68 N.C. App. 302, 314 S.E.2d 568 
(1984). 


II. PARTIES TO ACTIONS. 


Necessary Parties. — In an action to fore- 
close a tax lien all persons having an interest in 
the equity of redemption must be made parties 
by name, and judgment rendered in such pro- 
ceeding is void as to persons having such inter- 
est who are not made parties. City of Wilming- 
ton v. Merrick, 231 N.C. 297, 56 S.E.2d 643 
(1949). 

Owner of remainder subject to a life 
estate is a necessary party in an action to 
foreclose a tax lien. Board of Comm'rs v. 
Bumpass, 233 N.C. 190, 63 S.E.2d 144 (1951). 

Class Representation of Contingent Re- 
maindermen. — In an action to enforce the 
lien for taxes against lands affected by a con- 
tingent limitation over, in which each class of 
contingent remaindermen is represented by 
defendants actually served and answering, the 
judgment is binding upon all contingent re- 
maindermen by class representation. Rodman 
v. Norman, 221 N.C. 320, 20 S.E.2d 294 (1942). 

Failure to Join Heirs and Devisees 
Where Owners Deceased. — In an action to 
enforce the lien for taxes, each person having 
an estate in the land is a necessary party if his 
equity of redemption is to be barred, and where 
at the time of the institution of the proceeding 
the persons named in the summons and com- 
plaint as owners of the land are dead, and their 
heirs or devisees are not made parties, judg- 
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ment of foreclosure and sale of the land there- 
under cannot divest the title of the heirs or 
devisees. Page v. Miller, 252 N.C. 28, 113 S.E.2d 
52 (1960). 

Tax Sale of Land Owned by Minors. — A 
judgment decreeing foreclosure and ordering 
sale of land for taxes was not void on the ground 
that three of the defendants were minors where 
the court upon learning of such fact appointed a 
guardian ad litem for the minors who filed an 
answer prior to the date of the tax sale. County 
of Franklin v. Jones, 245 N.C. 272, 95 S.E.2d 
863 (1957). 

Receiver of a drainage district may pro- 
ceed in an action in the nature of an action to 
foreclose a mortgage under this section for the 
collection of such drainage assessments. Nesbit 
v. Kafer, 222 N.C. 48, 21 S.E.2d 903 (1942). 


Ill. ADEQUACY OF PURCHASE PRICE. 


Court has authority to reject bid made 
at foreclosure sale of a tax sale certificate 
and order a resale, even in the absence of 
exceptions of an increased bid, under the pro- 
visions of subsection (0). Bladen County v. 
Squires, 219 N.C. 649, 14 S.E.2d 665 (1941). 

Finding of Inadequacy Five Years Later. 
— A tax sale confirmed by the court was not 
rendered void by a finding five years later that 
the purchase price was unjust and inadequate. 
County of Franklin v. Jones, 245 N.C. 272, 95 
5.H.2d 863 (1957). 

Fraud, Suppression, or Unfairness Must 
Be Shown. — In an action to foreclose a tax 
lien on land, the mere inadequacy of the price 
bid therefor is not sufficient to avoid the sale 
and cancel the deed to the purchaser, unless 
some element of fraud, suppression of bidding, 
or other unfairness in the sale appears. Duplin 
County v. Ezzell, 223 N.C. 531, 27 S.E.2d 448 
(1943). 


IV. EXCEPTIONS. 


When Exceptions Must Be Filed. — It is 
manifest that subsections (n), (0) and (p) re- 
quire a person having an interest in the prop- 
erty involved in a tax foreclosure action to file 
exceptions to the report of a particular sale and 
to appeal from an adverse ruling on such excep- 
tions when, and only when, his exceptions chal- 
lenge the validity of the steps taken by the 
commissioner in conducting the particular sale, 
or the fairness of the particular sale in respect 
to price or other factors to the parties con- 
cerned. Chappell v. Stallings, 237 N.C. 213, 74 
S.E.2d 624 (1953). 

Subsections (n), (o) and (p) do not apply 
to objections which are addressed to the 
validity of the judgment of sale itself. In 
consequence, a person having an interest in the 
property involved in a tax foreclosure action 
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does not lose the benefit of an aptly taken 
objection to the validity of the judgment of sale 
by failing to file exceptions to the report of a 
particular sale made under it, or by failing to 
take a specific appeal from an order confirming 
such particular sale. A proper legal objection to 
the validity of a judgment of sale in and of itself 
puts in issue the validity of all proceedings 
under it. Chappell v. Stallings, 237 N.C. 213, 74 
S.E.2d 624 (1953). 


V. REDEMPTION. 


Owner’s right of redemption is recog- 
nized in express terms in this section. The 
owner has the right to redeem his land from the 
lien of unpaid taxes by paying the taxes with 
accrued interest, penalties and costs, and the 
court costs at any time before the entry of a 
valid judgment in a tax foreclosure action con- 
firming the judicial sale of the land for the 
satisfaction of the len. Chappell v. Stallings, 
237 N.C. 213, 74 S.E:2d 624 (1953): 

Ample Opportunity Given to Redeem. — 
Where the judgment of foreclosure in a tax suit 
authorized a sale, in default of payment of all 
taxes, etc., on or before 60 days from the date of 
the judgment, and the original sale was held 
within 60 days of such date, and after two 
resales, the last of which was held more than 
three months after the date of the judgment, 
the sale was finally consummated, there was 
ample opportunity to redeem, and sale and 
confirmation were valid. McIver Park v. Brinn, 
225° N.C, 502527 61 2de548 1943). 


VI. ATTORNEYS’ FEE. 


Construed together, § 160A-233(c) and 
subsection (i) of this section provide for an 
award of one reasonable attorneys’ fee, in the 
court’s discretion, in a foreclosure of an assess- 
ment lien by action in nature of action to 
foreclose a mortgage. Guilford County v. Boyan, 
42 N.C. App. 627, 257 S.E.2d 463 (1979). 

Award of Attorneys’ Fee Not Limited by 
§ 6-21.2. — The amount of an attorneys’ fee 
awarded in a tax foreclosure proceeding under 
this section is to be determined pursuant to 
subsection (i) in the discretion of the trial court 
and is not limited by the provisions of G.S. 
6-21.2. Town of Sylva v. Gibson, 51 N.C. App. 
545, 277 S.E.2d 115, cert. denied and appeal 
dismissed, 303 N.C. 319, 281 S.E.2d 659 (1981). 

Attorney Fees Properly Awarded to De- 
fendant in Proceeding Under Chapter 156. 
— Assuming subsection (i) of this section is 
incorporated by reference into Chapter 156, 
that the section provides for attorney fees for 
taxing authorities does not mean it prohibits 
attorney fees being taxed as part of costs for 
members of drainage districts. Northampton 
County Drainage Dist. Number One v. Bailey, 
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Determination of Fee by Defendants. — 
Where plaintiff was the party seeking attor- 
ney’s fees, defendants could proceed by counter- 
claim for a determination of what constituted a 
reasonable attorney’s fee and were not required 
to file a motion in the cause under subsection 
(i). Onslow County v. Phillips, 123 N.C. App. 
317, 473 S.E.2d 643 (1996), modified on other 
grounds, 346 N.C. 265, 485 S.E.2d 618 (1997). 
Refusal to Release Tax Lien Improper. — 
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Section 105-362(a) and subsection (e) of this 
section do not specifically include attorney’s 
fees as “costs” and subsection (i) of this section 
contemplates attorneys fees as they are 
awarded by the court in its discretion; thus, 
plaintiff acted improperly by refusing to release 
tax hen against defendants’ property until at- 
torney’s fees were paid. Onslow County v. Phil- 
lips, 123 N.C. App. 317, 473 S.E.2d 643 (1996), 
modified on other grounds, 346 N.C. 265, 485 
§.E.2d 618 (1997). 


OPINIONS OF ATTORNEY GENERAL 


Proper Court for Tax Foreclosure Suit. 
— See opinion of Attorney General to Mr. 
James R. Sugg, Craven County Attorney, 40 
N.C.A.G. 808 (1970). 


Foreclosure of Liens on Same Parcel by 
Different Taxing Units; Mandatory Proce- 
dure. — See opinion of Attorney General to Mr. 
Michael D. Lea, 41 N.C.A.G. 337 (1971). 


§ 105-375. In rem method of foreclosure. 


(a) Intent of Section. — It is hereby declared to be the intention of this 
section that proceedings brought under it shall be strictly in rem. It is further 
declared to be the intention of this section to provide, as an alternative to GS. 
105-374, a simple and inexpensive method of enforcing payment of taxes 
necessarily levied, to the knowledge of all persons, for the requirements of local 
governments in this State; and to recognize, in authorizing this proceeding, 
that all persons owning interests in real property know or should know that 
the tax lien on their real property may be foreclosed and the property sold for 
failure to pay taxes. 

(b) Docketing Certificate of Taxes as Judgment. — In lieu of following the 
procedure set forth in G.S. 105-374, the governing body of any taxing unit may 
direct the tax collector to file with the clerk of superior court, no earlier than 
30 days after the tax liens were advertised, a certificate showing the following: 
the name of the taxpayer listing real property on which the taxes are a lien, 
together with the amount of taxes, penalties, interest, and costs that are a lien 
thereon; the year or years for which the taxes are due; and a description of the 
property sufficient to permit its identification by parol testimony. The fees for 
docketing and indexing the certificate shall be payable to the clerk of superior 
court at the time the taxes are collected or the property is sold. 

(c) Notice Listing Taxpayer and Others. — The tax collector filing the 
certificate provided for in subsection (b), above, shall, at least 30 days prior to 
docketing the judgment, send a registered or certified letter, return receipt 
requested, to the listing taxpayer at his last known address, and to all 
lienholders of record who have a lien against the listing taxpayer or against 
any subsequent owner of the property (including any liens referred to in the 
conveyance of the property to the listing taxpayer or to the subsequent owner 
of the property), stating that the judgment will be docketed and the execution 
will be issued thereon in the manner provided by law. A notice stating that the 
judgment will be docketed and that execution will be issued thereon shall also 
be mailed by certified or registered mail, return receipt requested, to the 
current owner of the property (if different from the listing owner) if: (1) a deed 
or other instrument transferring title to and containing the name of the 
current owner was recorded in the office of the register of deeds or filed or 
docketed in the office of the clerk of superior court after January 1 of the first 
year in which the property was listed in the name of the listing owner, and (11) 
the tax collector can obtain the current owner’s mailing address through the 
exercise of due diligence. If within 10 days following the mailing of said letters 
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of notice, a return receipt has not been received by the tax collector indicating 
receipt of the letter, then the tax collector shall have a notice published in a 
newspaper of general circulation in said county once a week for two consecu- 
tive weeks directed to, and naming, all unnotified lienholders and the listing 
taxpayer that a judgment will be docketed against the listing taxpayer. The 
notice shall contain the proposed date of such docketing, that execution will 
issue thereon as provided by law, a brief description of the real property 
affected, and notice that the lien may be paid off prior to judgment being 
entered. All costs of mailing and publication, plus a charge of fifty dollars 
($50.00) to defray administrative costs, shall be added to the amount of taxes 
that are a lien on the real property and shall be paid by the taxpayer to the 
taxing unit at the time the taxes are collected or the property is sold. 

(d) Effect of Docketing Certificate of Taxes Due. — Immediately upon the 
docketing and indexing of a certificate as provided in subsection (b), above, the 
taxes, penalties, interest, and costs shall constitute a valid judgment against 
the real property described therein, with the priority provided for tax liens in 
G.S. 105-356. The judgment, except as expressly provided in this section, shall 
have the same force and effect as a duly rendered judgment of the superior 
court directing sale of the property for the satisfaction of the tax lien, and it 
shall bear interest at an annual rate of eight percent (8%). 

(e) Special Assessments. — Street, sidewalk, and other special assessments 
may be included in any judgment for taxes taken under this section, or the 
special assessments may be included in a separate judgment docketed under 
this section. The tax collector may use such a judgment as a method of 
foreclosing the lien of special assessments. When used to foreclose the lien of 
special assessments, the procedure may be instituted at any time after the 
assessment or installment falls due and remains unpaid; the waiting period 
required by subsection (b) of this section does not apply to the foreclosure of 
special assessments. 

(f) Motion to Set Aside. — At any time prior to the issuance of execution, any 
person having an interest in the real property to be foreclosed may appear 
before the clerk of superior court and move to set aside the judgment on the 
ground that the tax has been paid or that the tax lien on which the judgment 
is based is invalid. 

(g) Cancellation upon Payment. — Upon payment in full of any judgment 
docketed under this section, together with interest thereon and costs accrued 
to the date of payment, the tax collector receiving payment shall certify the fact 
thereof to the clerk of superior court and cancel the judgment. 

(h) Relationship between G.S. 105-374 and This Section. — If, before the 
issuance of execution on the judgment under subsection (i), below, the taxing 
unit is made a defendant in a foreclosure action brought against the property 
under G.S. 105-374, it shall file an answer in that proceeding and thereafter all 
proceedings shall be governed by order of the court in accordance with that 
section. 

(i) Issuance of Execution. — At any time after three months and before two 
years from the indexing of the judgment as provided in subsection (b), above, 
execution shall be issued at the request of the tax collector in the same manner 
as executions are issued upon other judgments of the superior court, and the 
real property shall be sold by the sheriff in the same manner as other real 
property is sold under execution with the following exceptions: 

(1) No debtor’s exemption shall be allowed. 

(2) In lieu of personal service of notice on the owner of the property, 
registered or certified mail notice shall be mailed to the listing owner 
at the listing owner’s last known address at least 30 days prior to the 
day fixed for the sale. The notice must also be mailed to the current 
owner by registered or certified mail if notice was required to be 
mailed to the current owner pursuant to subsection (c) of this section. 
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(3) The sheriff shall add to the amount of the judgment as costs of the sale 
any postage expenses incurred by the tax collector and the sheriff in 
foreclosing under this section. 

(4) In any advertisement or posted notice of sale under execution, the 
sheriff may (and at the request of the governing body shall) combine 
the advertisements or notices for properties to be sold under execu- 
tions against the properties of different taxpayers in favor of the same 
taxing unit or group of units; however, the property included in each 
judgment shall be separately described and the name of the listing 
taxpayer specified in connection with each. 

The purchaser at the execution sale shall acquire title to the property in fee 
simple free and clear of all claims, rights, interests, and hens except the hens 
of other taxes or special assessments not paid from the purchase price and not 
included in the judgment. 

(j) Attorney’s Fee. — The governing body of the taxing unit may make 
whatever arrangement it deems satisfactory for compensating an attorney 
rendering assistance or advice in foreclosure proceedings brought under this 
section, but the attorney’s fee shall not be added to the judgment as part of the 
costs of the action. 

(k) Consolidation of Liens. — By agreement between the governing bodies, 
two or more taxing units may consolidate their tax liens for the purpose of 
docketing a judgment, or may have one execution issued for separate judg- 
ments, against the same property. In like manner, one execution may issue for 
separate judgments in favor of one or more taxing units against the same 
property for different years’ taxes. 

(1) Purchase and Resale by Taxing Unit. — The rights of a taxing unit to 
purchase real property at a foreclosure sale and resell it are governed by G.S. 
105-376. 

(m) Procedure if Section Declared Unconstitutional. — If any provisions of 
this section are declared invalid or unconstitutional by the Supreme Court of 
North Carolina, a United States district court of three judges, the United 
States Circuit Court of Appeals, or the United States Supreme Court, all 
taxing units that have proceeded under this section shall have five years from 
the date of the filing of the opinion (or, in the case of appeal, from the date of 
the filing of the opinion on appeal) in which to institute foreclosure actions 
under G.S. 105-374 for all taxes included in judgments taken under this 
section and for subsequent taxes due or which, but for purchase of the property 
by the taxing unit, would have become due; and such judicial decision shall not 
have the effect of invalidating the tax lien or disturbing its priority. (1989, c. 
SlOwce (20; 1945. 6.646; 1957, cc. 91, 1262;1971, c. 806, s. 1; 1973, c. 103, 's. 
52: c. 681, ss. 1, 2; 1983, c. 808, s. 9; c. 855, ss. 1, 2; 1987, c. 450; 1989, c. 37, s. 
7; c. 682; 1999-439, ss. 2, 3; 2001-139, s. 9.) 


Editor’s Note. — Session Laws 1983, c. 808, _ of a tax lien sale certificate before July 1, 1983, 
which amended this section, provided in s. 12 pursuant to statutes amended or repealed by 
that the act would not affect the validity of any _ this act may initiate a foreclosure action under 
tax lien sale held before July 1, 1983, andins. G.S. 105-374 no earlier than six months after 
13 provided: “Anything in this act to the con- _ the date of the original lien sale.” 
trary notwithstanding, any person, firm, or Legal Periodicals. — For survey of 1977 
corporation who purchased or took assignment _law on taxation, see 56 N.C.L. Rev. 1128 (1978). 


CASE NOTES 


This section was enacted as an alterna- foreclose mortgage. Jenkins v. Richmond 
tive to § 105-374, which authorizes tax County, 99 N.C. App. 717, 394 S.E.2d 258 
foreclosures by actions in nature of action to (1990), discretionary review denied, 328 N.C. 
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572, 403 S.E.2d 512 (1991). 

Notices Indispensable to Valid Sale. — 
The giving of the notices of the docketing of the 
judgment and of the sale under execution, re- 
quired by this section, is indispensable to a 
valid sale under that statute and the provision 
of G.S. 105-394, to the contrary, is in conflict 
with N.C. Const., Art. I, § 19. Henderson 
County v. Osteen, 292 N.C. 692, 235 S.E.2d 166 
C1977)! 

The giving of the notice of sale under execu- 
tion, by mailing a copy of the notice to the 
listing taxpayer at his last known address at 
least one week prior to the day fixed for the 
sale, as required by subdivision (i)(2) of this 
section, is constitutionally indispensable to a 
valid sale. Annas v. Davis, 40 N.C. App. 51, 252 
S.E.2d 28 (1979). 

Notice and Opportunity to Object. — It is 
axiomatic that prior to action affecting prop- 
erty, State must provide notice reasonably cal- 
culated, under all circumstances, to apprise 
interested parties of pendency of action and 
afford them opportunity to present objections. 
Jenkins v. Richmond County, 99 N.C. App. 717, 
394 S.E.2d 258 (1990), discretionary review 
denied, 328 N.C. 572, 403 S.E.2d 512 (1991). 

Execution Sale Invalid Due to County’s 
Failure to Provide Attempt to Provide No- 
tice to Property Owners. — Defendant 
county made no effort to determine location of 
or to send tax notice to three out of four current 
owners of real property in question, all of whom 
were listed on deed. This failure of the county to 
attempt to send mailed notices to each individ- 
ual taxpayer rendered subsequent execution 
sale invalid. Jenkins v. Richmond County, 99 
N.C. App. 717, 394 S.E.2d 258 (1990), discre- 
tionary review denied, 328 N.C. 572, 403 S.E.2d 
aA UD) 

Due Process Satisfied. — When notice of 
the execution sale is sent by registered or 
certified mail to the listing taxpayer at his last 
known address, as is required by this section, 
such notice, in conjunction with the posting and 
publication also required by the statute, would 
be sufficient to satisfy the fundamental concept 
of due process of law and therefore, to comply 
with N.C. Const., Art. I, § 19, and the due 
process clause of U.S. Const., Amend. XIV. 
Henderson County v. Osteen, 292 N.C. 692, 235 
S.E.2d 166 (1977). 

Presumption of Regularity of Official 
Acts Applies to Mailing of Notice. — Under 
this section the taxpayer has constructive no- 
tice of the tax lien. Before the tax sale can take 
place, however, the sheriff is required to mail 
notice of the sale to the taxpayer at his last 
known address. The presumption of regularity 
of official acts should be applicable to the mail- 
ing of this notice by the sheriff’s office. Hend- 
erson County v. Osteen, 297 N.C. 113, 254 
S.E.2d 160 (1979). 
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While strict compliance with the notice pro- 
visions of this section is essential to a valid sale, 
the purchaser at a sale under the statute is 
entitled to rely on the presumption that official 
duties in connection with the sale were regu- 
larly and properly performed until a party 
challenging the validity of the sale has pro- 
duced ample evidence to the contrary. Hender- 
son County v. Osteen, 297 N.C. 113, 254 S.E.2d 
160 (1979). 

Foreclosure Sale Permissible After 
Death of Judgment Debtor. — Foreclosure of 
a tax lien by judgment and execution, pursuant 
to this section, is an exception to the general 
rule that land may not be sold under an execu- 
tion issued after the death of the judgment 
debtor. Henderson County v. Osteen, 292 N.C. 
692, 235 S.E.2d 166 (1977). 

Mailing of Notice to Last Known Ad- 
dress Required. — When a county which has 
purchased a tax lien at a valid sale thereof and 
which, after notice to the listing taxpayer, has 
docketed a judgment and issued execution in 
accordance with the procedures prescribed in 
this section, the county may not, after the death 
of the taxpayer, without mailing notice to his 
last known address by registered or certified 
mail, as specified in the statute, sell his land, at 
a sale otherwise held in conformity to the 
statute, and convey a valid title to the pur- 
chaser for the reason that the provision of G.S. 
105-394 declaring the failure so to mail the 
prescribed notice to the listing taxpayer a mere 
irregularity, not affecting the validity of the 
deed, is unconstitutional. Henderson County v. 
Osteen, 292 N.C. 692, 235 S.E.2d 166 (1977). 

The county tax department provided a 
foreign taxpayer with sufficient notice of a 
tax foreclosure sale by mailing notice to the 
taxpayer’s last known address in England and 
by publishing notice of the sale in the local 
newspaper, even though it could have gotten 
the taxpayer’s new address by calling the coun- 
try club where the lot was located, since such a 
call would place an “intolerable burden” on the 
local taxing unit. Hardy v. Moore County, 133 
N.C. App. 321, 515 S.E.2d 84 (1999), aff’d, 351 
N.C. 185, 522 S.E.2d 582 (1999). 

Tenancy by Entireties. — Where, tax fore- 
closure proceedings under this section are in- 
stituted in regard to land held by husband and 
wife by the entireties, but the proceedings are 
solely against the husband without notice to 
the wife, the tax sale on the certificate-judg- 
ment is wholly ineffectual, since the wife is not 
bound thereby and the husband has no divisi- 
ble interest in the property which is subject to 
execution. Edwards v. Arnold, 250 N.C. 500, 
109 S.E.2d 205 (1959) (decided under former 
similar provisions). 

Burden of proof is on party attacking 
validity of tax foreclosure sale. Henderson 
County v. Osteen, 297 N.C. 113, 254 S.E.2d 160 
(1979). 

Judgment Foreclosing Tax Lien Extin- 
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guished All Rights. — The effect of a judg- 
ment foreclosing a tax lien on real property was 
to extinguish all rights, title and interests in 
the property subject to foreclosure, including a 
claim based on adverse possession. The interest 
in the disputed property acquired by the pur- 
chaser at the tax foreclosure sale was fee sim- 
ple and the purchaser’s title defeated the 
claims of ownership based on adverse posses- 
sion. Overstreet v. City of Raleigh, 75 N.C. App. 
301,.330 S.E.2d 643 (1985). 

Failure to Serve Owner. — Where the 
evidence clearly showed that there was no 
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personal service upon defendant-owner and 
that plaintiff town knew that defendant no 
longer resided at recorded address, trial court 
unerringly ruled that the judgment entered in 
the action was void. Town of Cary v. Stallings, 
97 N.C. App. 484, 389 S.E.2d 143 (1990). 

Applied in Howell v. Treece, 70 N.C. App. 
322, 319 S.E.2d 301 (1984); Murray v. Cumber- 
land County, 98 N.C. App. 148, 389 S.E.2d 616 
(1990). 

Cited in Harden v. Marshall, 69 N.C. App. 
489, 317 S.E.2d 116 (1984). 


OPINIONS OF ATTORNEY GENERAL 


Surplus Proceeds of Execution Sale May 
Not Be Paid for Taxes Not Included in the 
Judgment. — See opinion of Attorney General 
to Mr. John T. Page, Jr., Richmond County 
Attorney, 40 N.C.A.G. 778 (1970), issued under 


Circumstances When Clerk Authorized 
to Issue Execution; Necessity of Descrip- 
tion of Property. — See opinion of Attorney 
General to Mr. Edwin Roland, 41 N.C.A.G. 427 
(1971), issued under former similar provisions. 


former similar provisions. 


§ 105-376. Taxing unit as purchaser at foreclosure sale; 
payment of purchase price; resale of property 
acquired by taxing unit. 


(a) Taxing Unit as Purchaser. — Any taxing unit (or two or more taxing 
units jointly) may bid at a foreclosure sale conducted under G.S. 105-374 or 
G.S. 105-375, and any taxing unit that becomes the successful bidder may 
assign its bid at any time by private sale for not less than the amount of the 
bid. 

(b) Payment of Purchase Price by Taxing Units; Status of Property Pur- 
chased by Taxing Units. — Any taxing unit that becomes the purchaser at a 
tax foreclosure sale may, in the discretion of its governing body, pay only that 
part of the purchase price that would not be distributed to it and other taxing 
units on account of taxes, penalties, interest, and such costs as accrued prior to 
the initiation of the foreclosure action under G.S. 105-374 or docketing of a 
judgment under G.S. 105-375. Thereafter, in such a case, the purchasing 
taxing unit shall hold the property for the benefit of all taxing units that have 
an interest in the property as defined in this subsection (b). All net income from 
real property so acquired and the proceeds thereof, when resold, shall be first 
used to reimburse the purchasing unit for disbursements actually made by it 
in connection with the foreclosure action and the purchase of the property, and 
any balance remaining shall be distributed to the taxing units having an 
interest therein in proportion to their interests. The total interest of each 
taxing unit, including the purchasing unit, shall be determined by adding: 

(1) The taxes of the unit, with penalties, interest, and costs (other than 
costs already reimbursed to the purchasing unit) to satisfy which the 
property was ordered sold; 

(2) Other taxes of the unit, with penalties, interest, and costs which would 
have been paid in full from the purchase price had the purchase price 
been paid in full; 

(3) Taxes of the unit, with penalties, interest, and costs to which the 
foreclosure sale was made subject; and 

(4) The principal amount of all taxes which became liens on the property 
after purchase at the foreclosure sale or which would have become 
liens thereon but for the purchase, but no amount shall be included for 
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taxes for years in which (on the day as of which property was to be 
listed for taxation) the property was being used by the purchasing 
unit for a public purpose. 
If the amount of net income and proceeds of resale distributable exceeds the 
total interests of all taxing units defined in this subsection (b), the remainder 
shall be applied to any special benefit assessments to satisfy which the sale 
was ordered or to which the sale was made subject, and any balance remaining 
shall accrue to the purchasing unit. 

When any real property that has been purchased as provided in this section 
is permanently dedicated to use for a public purpose, the purchasing unit shall 
make settlement with other taxing units having an interest in the property (as 
defined in this subsection) in such manner and in such amount as may be 
agreed upon by the governing bodies; and if no agreement can be reached, the 
amount to be paid shall be determined by a resident judge of the superior court 
in the district in which the property is situated. 

Nothing in this section shall be construed as requiring the purchasing unit 
to secure the approval of other interested taxing units before reselling the 
property or as requiring the purchasing unit to pay other interested taxing 
units in full if the net income and resale price are insufficient to make such 
payments. 

Any taxing unit purchasing property at a foreclosure sale may, in the 
discretion of its governing body, instead of following the foregoing provisions of 
this section, make full payment of the purchase price, and thereafter it shall 
hold the property as sole owner in the same manner as it holds other real 
property, subject only to taxes and special assessments, with penalties, 
interest, and costs, to which the sale was made subject. 

(c) Resale of Real Property Purchased by Taxing Units. — Real property 
purchased at a tax foreclosure sale by a taxing unit may be resold at any time 
(for such price as the governing body of the taxing unit may approve) at a sale 
conducted in the manner provided by law for sales of other real property of the 
taxing unit. However, a purchasing taxing unit, in the discretion of its 
governing body, may resell such property to the former owner or to any other 
person formerly having an interest in the property at private sale for an 
amount not less than the taxing unit’s interest therein if it holds the property 
as sole owner or for an amount not less than the total interests of all taxing 
units (other than special assessments due the taxing unit holding title) if it 
holds the property for the benefit of all such units. (1939, c. 310, s. 1719; 1945, 
¢, 630; 1947; cy 484, ss. 3) 4; 1951; cP 300) ss 15" 1086, 6.1 19535 cali Geena! 
1955 -c- 00S M1967oce 054s ele mim cro0Gusel) 


Local Modification. — Avery: 1973, c. 313. 


§ 105-377. Time for contesting validity of tax foreclosure 
title. 


Notwithstanding any other provisions of law prescribing the period for 
commencing an action, no action or proceeding shall be brought to contest the 
validity of any title to real property acquired by a taxing unit or by a private 
purchaser in any tax foreclosure action or proceeding authorized by this 
Subchapter or by other laws of this State in force at the time the title was 
acquired, nor shall any motion to reopen or set aside the judgment in any such 
tax foreclosure action or proceeding be entertained after one year from the date 
Spee the deed is recorded. (19389, c. 310, s. 1721; 1971, c. 806, s. 1; 1977, c. 

aaa) 
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CASE NOTES 


A remainderman, who has been served 
only by publication based upon a fatally 
defective affidavit, may attack the tax fore- 
closure more than one year afterward, since 
neither this section nor any statute of lmita- 
tions can bar the right to attack a judgement 
for want of jurisdiction. Board of Comm’rs v. 
Bumpass, 233 N.C. 190, 63 S.E.2d 144 (1951). 

Motion to Set Aside Tax Sale Held Not 
Barred by This Section. — A judgment hav- 
ing been entered in favor of a county against 
the defendants for ad valorem taxes, and the 
land in question having been sold and conveyed 
pursuant to an execution, a motion properly 
filed by the defendants in the cause seeking to 
set aside the tax sale was not barred by former 
G.S. 105-393 (the predecessor to this section) 


since the motion in the cause was not an action 
or proceeding brought to contest the validity of 
a title to real property, nor a motion to reopen 
or set aside the judgment pursuant to which 
the tax sale was held. Henderson County v. 
Osteen, 292 N.C. 692, 235 S.E.2d 166 (1977). 

Where city became record owner of 
property pursuant to tax foreclosure sale, 
and while purported adverse possessors 
brought their action to quiet title beyond the 
one year statute of limitation contained in this 
section, there were no genuine issues of mate- 
rial fact and the city was entitled to summary 
judgment. Overstreet v. City of Raleigh, 75 N.C. 
App. 351, 330 S.E.2d 643 (1985). 

Applied in Howell v. Treece, 70 N.C. App. 
322, 319 S.H.2d 301 (1984). 


§ 105-378. Limitation on use of remedies. 


(a) Use of Remedies Barred. — No county or municipality may maintain an 
action or procedure to enforce any remedy provided by law for the collection of 
taxes or the enforcement of any tax liens (whether the taxes or tax liens are 
evidenced by the original tax receipts, tax sales certificates, or otherwise) 
unless the action or procedure is instituted within 10 years from the date the 
taxes became due. 

(b) Not Applicable to Special Assessments. — The provisions of subsection 
(a), above, shall not be construed to apply to the lien of special assessments. 

(c) Repealed by Session Laws 1998-98, s. 26, effective August 14, 1998. 
oo seomledese7 c. 399: 1945, c. 6382: 1947 c 1065,5,1 1949) cc 60269, (35; 
1951, cca 7l, 306, 572; 1953, cc. 381, 427, 538, 645, 656, 752, 775, 1008; 1950, 
c. 1087; 1957, cc. 53, 678, 1123; 1959, cc. 373, 608; 1961, cc. 542, 695, 885; 1965, 
pole fs 19677. 2427 321) s, 1c. 422) 5. 1, 1969 tc. 96, 1971 c_ 306, s. ile 
1998-98, s. 26.) 


CASE NOTES 


The legislature did not intend for taxing 
units to assign barred claims to individu- 
als who would then serve as collection agents 
for the taxing unit and thereby circumvent the 
limitation placed on the taxing units by this 
section. Bradbury v. Cummings, 68 N.C. App. 
302, 314 S.E.2d 568 (1984). 


Private Holders of Tax Lien Sale Certif- 
icates. — Although private holders of tax lien 
sale certificates are not mentioned in this sec- 
tion, the statute nevertheless applies to private 
holders. Bradbury v. Cummings, 68 N.C. App. 
302, 314 S.E.2d 568 (1984). 


ARTICLE 27. 
Refunds and Remedies. 


§ 105-379. Restriction on use of injunction and claim and 


delivery. 


(a) Grounds for Injunction. — No court may enjoin the collection of any tax, 
the sale of any tax lien, or the sale of any property for nonpayment of any tax 
imposed under the authority of this Subchapter except upon a showing that 
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the tax (or some part thereof) is illegal or levied for an illegal or unauthorized 
purpose. 

(b) No Order in Claim and Delivery. — No court may issue any order in 
claim and delivery proceedings or otherwise for the taking of any personal 
property levied on or attached by the tax collector under the authority of this 
subchapter. (1901, ci 556, s. 30: Rev., s. 2855; C'S.7s, 7979? 1971) ce cUGeceue 


CASE NOTES 


Editor’s Note. — Redevelopment Comm’n v. 
Guilford County, 274 N.C. 585, 164 S.E.2d 476 
(1968), cited below, was decided under former 
provisions similar to subsection (a) of this sec- 
tion. 

A distinction between an erroneous tax 
and an illegal or invalid tax is recognized by 
this section and North Carolina case law. Rede- 
velopment Comm’n v. Guilford County, 274 
N.C. 585, 164 S.E.2d 476 (1968). 

An illegal or invalid tax results when the 
taxing body seeks to impose a tax without 
authority, as in cases where it is asserted that 
the rate is unconstitutional, or that the subject 
is exempt from taxation. Redevelopment 
Comm’n v. Guilford County, 274 N.C. 585, 164 
S.E.2d 476 (1968). 


When Injunction Will Lie. — Injunction 
will le when the tax or assessment is itself 
invalid or illegal. Redevelopment Comm’n y. 
Guilford County, 274 N.C. 585, 164 S.E.2d 476 
(1968). 

Cited in Reeves Bros. v. ‘Town of 
Rutherfordton, 282 N.C. 559, 194 S.E.2d 129 
(1973); Cedar Creek Enters., Inc. v. State Dep’t 
of Motor Vehicles, 290 N.C. 450, 226 S.E.2d 336 
(1976); Bailey v. State, 330 N.C. 227, 412 S.E.2d 
295 (1991), cert. denied, 504 U.S. 911, 112S. Ct. 
1942, 118 L. Ed. 2d 547 (1992), overruled on 
other grounds, 348 N.C. 130, 500 S.E.2d 54 
(1998); City of Durham v. Hicks, 135 N.C. App. 
699, 522 S.E.2d 583, 1999 N.C. App.. LEXIS 
1227 (1999). 


§ 105-380. No taxes to be released, refunded, or compro- 
mised. 


(a) The governing body of a taxing unit is prohibited from releasing, 
refunding, or compromising all or any portion of the taxes levied against any 
property within its jurisdiction except as expressly provided in this Subchap- 
ter. 

(b) Taxes that have been released, refunded, or compromised in violation of 
this section shall be deemed to be unpaid and shall be collectible by any means 
provided by this Subchapter, and the existence and priority of any tax lien on 
property shall not be affected by the unauthorized release, refund, or compro- 
mise of the tax liability. 

(c) Any tax that has been released, refunded, or compromised in violation of 
this section may be recovered from any member or members of the governing 
body who voted for the release, refund, or compromise by civil action instituted 
by any resident of the taxing unit, and when collected, the recovered tax shall 
be paid to the treasurer of the taxing unit. The costs of bringing the action, 
including reasonable attorneys’ fees, shall be allowed the plaintiff in the event 
the tax is recovered. 

(d) The provisions of this section are not intended to restrict or abrogate the 
powers of a board of equalization and review or any agency exercising the 
powers of such a board. (1901, c. 558, s. 31; Rev., s. 2854; C.S., s. 7976; 1971, 
C1506 cS. 519 135 1e 1564.76 62>) 


Local Modification. — Town of Stoneville: 
1075s Cwa5 6: 

Editor’s Note. — Session Laws 2003-250, s. 
1, provides: “Notwithstanding the provisions of 
G.S. 105-380 and G.S. 105-381, for the 2002- 
2003 tax year a taxing unit shall release or 
refund the portion of property taxes paid on 


real property that is attributable to the errone- 
ous inclusion of a septic or well system in the 
valuation of the property. For the purposes of 
this act, “erroneous inclusion of a septic or well 
system” means the inclusion in the valuation of 
real property of the value of a septic or well 
system that is not in fact a component part of 
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the real property. The term does not include 
any other errors related to septic or well sys- 
tems in the valuation of real property.” 


CASE NOTES 


Duty of Commissioners to Rescind Or- lease one from the assessment of a legal tax 
der Releasing Tax. — It is not only compe- upon property. Lemly v. Commissioners of 
tent, but the duty of county commissioners to Forsyth, 85 N.C. 379 (1881), decided under 
rescind an order improvidently granted to re- former similar provisions. 


§ 105-381. Taxpayer’s remedies. 


(a) Statement of Defense. — Any taxpayer asserting a valid defense to the 
enforcement of the collection of a tax assessed upon his property shall proceed 
as hereinafter provided. 

(1) For the purpose of this subsection, a valid defense shall include the 
following: 

a. A tax imposed through clerical error; 
b. An illegal tax; 
c. A tax levied for an illegal purpose. 

(2) If a tax has not been paid, the taxpayer may make a demand for the 
release of the tax claim by submitting to the governing body of the 
taxing unit a written statement of his defense to payment or enforce- 
ment of the tax and a request for release of the tax at any time prior 
to payment of the tax. 

(3) Ifa tax has been paid, the taxpayer, at any time within five years after 
said tax first became due or within six months from the date of 
payment of such tax, whichever is the later date, may make a demand 
for a refund of the tax paid by submitting to the governing body of the 
taxing unit a written statement of his defense and a request for refund 
thereof. 

(b) Action of Governing Body. — Upon receiving a taxpayer’s written 
statement of defense and request for release or refund, the governing body of 
the taxing unit shall within 90 days after receipt of such request determine 
whether the taxpayer has a valid defense to the tax imposed or any part 
thereof and shall either release or refund that portion of the amount that 1s 
determined to be in excess of the correct tax liability or notify the taxpayer in 
writing that no release or refund will be made. The governing body may, by 
resolution, delegate its authority to determine requests for a release or refund 
of tax of less than one hundred dollars ($100.00) to the finance officer, manager, 
or attorney of the taxing unit. A finance officer, manager, or attorney to whom 
this authority is delegated shall monthly report to the governing body the 
actions taken by him on requests for release or refund. All actions taken by the 
governing body or finance officer, manager, or attorney on requests for release 
or refund shall be recorded in the minutes of the governing body. If a release 
is granted or refund made, the tax collector shall be credited with the amount 
released or refunded in his annual settlement. 

(c) Suit for Recovery of Property Taxes. — 

(1) Request for Release before Payment. — If within 90 days after 
receiving a taxpayer’s request for release of an unpaid tax claim under 
(a) above, the governing body of the taxing unit has failed to grant the 
release, has notified the taxpayer that no release will be granted, or 
has taken no action on the request, the taxpayer shall pay the tax. He 
may then within three years from the date of payment bring a civil 
action against the taxing unit for the amount claimed. 
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(2) Request for Refund. — If within 90 days after receiving a taxpayer’s 
request for refund under (a) above, the governing body has failed to 
refund the full amount requested by the taxpayer, has notified the 
taxpayer that no refund will be made, or has taken no action on the 
request, the taxpayer may bring a civil action against the taxing unit 
for the amount claimed. Such action may be brought at any time 
within three years from the expiration of the period in which the 
governing body is required to act. 

(d) Civil Actions. — Civil actions brought pursuant to subsection (c) above 
shall be brought in the appropriate division of the general court of justice of the 
county in which the taxing unit is located. If, upon the trial, it is determined 
that the tax or any part of it was illegal or levied for an illegal purpose, or 
excessive as the result of a clerical error, judgment shall be rendered therefor 
with interest thereon at six percent (6%) per annum, plus costs, and the 
judgment shall be collected as in other civil actions. (1901, c) 558) sus02Revs 
8: 2900, C. 5.87979; 1971, ¢ 806,65 1,1973, ¢ 5645e) 2: 1977; cn 94648. @ 


RIGOEC LOU SS al eG SvaC. 12s) 


Local Modification. — Forsyth: 1981 (Reg. 
pess., 1932) (ce 1154: 1985, cn 150s a2, 

Editor’s Note. — Session Laws 2003-250, s. 
1, provides: “Notwithstanding the provisions of 
G.S. 105-380 and G.S. 105-381, for the 2002- 
2003 tax year a taxing unit shall release or 
refund the portion of property taxes paid on 
real property that is attributable to the errone- 
ous inclusion of a septic or well system in the 
valuation of the property. For the purposes of 


CASE 


I. General Consideration. 
II. Demand. 
III. Injunctions. 


I. GENERAL CONSIDERATION. 


Editor’s Note. — Many of the cases cited 
below were decided under former similar prout- 
sions. 

Constitutionality of Provisions. — See 
Richmond & D.R.R. v. Town of Reidsville, 109 
N.C. 494, 13 S.E. 865 (1891); Kirkpatrick v. 
Currie, 250 N.C. 213, 108 S.E.2d 209 (1959). 

Jurisdiction which § 105-290 confers 
upon State Board of Assessment (now 
Property Tax Commission) is not exclu- 
sive. The provisions of this section are still 
open to a taxpayer if he prefers them. In re Pilot 
Freight Carriers, Inc., 263 N.C. 345, 139 S.E.2d 
633 (1965). 

Taxpayers in North Carolina have an 
alternative to administrative review. They 
can seek judicial review of an assessment di- 
rectly in superior or district court by paying 
taxes and then bringing a suit against the 
taxing unit for recovery of taxes paid. In order 
to have such an action, the taxpayer must first 
have filed a written statement of a valid de- 
fense to the tax with the governing body of the 


this act, “erroneous inclusion of a septic or well 
system” means the inclusion in the valuation of 
real property of the value of a septic or well 
system that is not in fact a component part of 
the real property. The term does not include 
any other errors related to septic or well sys- 
tems in the valuation of real property.” 

Legal Periodicals. — For survey of 1979 
tax law, see 58 N.C.L. Rev. 1548 (1980). 


NOTES 


taxing unit and a request for release or refund 
of the tax. A valid defense is either that: (1) the 
tax was imposed through clerical error, (2) the 
tax was an “illegal tax,” or (3) the tax was levied 
for an illegal purpose. Within 90 days of receiv- 
ing the taxpayer’s statement and request, the 
governing body of the taxing unit must act. If it 
denies the request or does not act within that 
time, then the taxpayer may bring a civil suit, 
provided he has paid the taxes assessed. The 
trial court will allow recovery of the taxes if it 
finds that one or more of the defenses exists. 
Johnston v. Gaston County, 71 N.C. App. 707, 
323 S.E.2d 381 (1984), cert. denied, 313 N.C. 
508, 329 S.E.2d 392 (1985). 

Commission’s Decisions Subject to Judi- 
cial Review. — The administrative decisions 
of the State Board of Assessment (now Property 
Tax Commission) are always subject to review 
by the superior court. Under both G.S. 105-290 
and this section, if either the taxpayer or the 
taxing authority wants judicial review, it is 
available. In re Pilot Freight Carriers, Inc., 263 
N.C. 345, 139 S.E.2d 633 (1965). 

Clerical Error. — The meaning of clerical 
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error in this section is not ambiguous and 
applies only to transcription errors. Ammons Vv. 
County of Wake, 127 N.C. App. 426, 490 S.E.2d 
569 (1997), cert. denied, 347 N.C. 670, 500 
9.E.2d 84 (1998). 

To qualify as a clerical error, the mistake 
must ordinarily be apparent on the face of the 
instrument and a clerical error must be unin- 
tended. Ammons v. County of Wake, 127 N.C. 
App. 426, 490 S.E.2d 569 (1997), cert. denied, 
347 N.C. 670, 500 S.E.2d 84 (1998). 

Clerical Error Not Shown. — Assessor’s 
allegedly inaccurate assertion that plaintiffs’ 
property failed to qualify for present use value 
taxation did not constitute clerical error. 
Ammons v. County of Wake, 127 N.C. App. 426, 
490 S.E.2d 569 (1997), cert. denied, 347 N.C. 
670, 500 S.E.2d 84 (1998). 

Ordinarily, sovereign may not be denied 
or delayed in enforcement of its right to 
collect revenue upon which its very existence 
depends. This rule applies to municipalities 
and other subdivisions of the State govern- 
ment. If a tax is levied against a taxpayer 
which he deems unauthorized or unlawful, he 
must pay the same under protest and then sue 
for its recovery. And if the statute provides an 
administrative remedy, he must first exhaust 
that remedy before resorting to the courts for 
relief. Moreover, as broad and comprehensive 
as it is, even the Declaratory Judgment Act 
does not supersede the rule or provide an addi- 
tional or concurrent remedy. Bragg Dev. Co. v. 
Braxton, 239 N.C. 427, 79 S.E.2d 918 (1954). 

Section Not to Preclude Counterclaim. 
— This section provides a mechanism by which 
a taxpayer can sue a taxing unit and prevent 
foreclosure without impeding the collection of 
tax revenue needed. It should not be applied to 
preclude a counterclaim in a foreclosure pro- 
ceeding. Onslow County v. Phillips, 123 N.C. 
App. 317, 473 S.E.2d 643 (1996), modified on 
other grounds, 346 N.C. 265, 485 S.E.2d 618 
oo 7) 

Adequate Remedy at Law. — Under this 
section the taxpayer has an adequate remedy 
at law by first paying the tax and then suing to 
recover it. Henrietta Mills v. Rutherford 
Count 25) Us 121 50'S. Ch 270, 74 L, kd: 
737 (1930); Fox v. Board of Comm'rs, 244 N.C. 
497, 94 S.E.2d 482 (1956). 

Exclusiveness of Statutory Remedy. — 
The taxpayer is restricted to the remedy pro- 
vided by the statute, and, in order to avail 
himself of it, he must comply with all the 
requirements thereof. Richmond & DURIRAY. 
Town of Reidsville, 109 N.C. 494, 13 S.E. 865 
(1891); Wilson v. Green, 135 Ni@29343 04748: 
469 (1904). 

Where a corporation, under Session Laws 
1925, c. 102, submitted its report to the Depart- 
ment of Revenue, and the Department in accor- 
dance with the statute certified to the register 
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of deeds of the county where the property was 
situated the corporate excess liable for local 
taxation, the exclusive remedy of the corpora- 
tion if dissatisfied with the report of the De- 
partment was to file exceptions with the De- 
partment in accordance with the statute, with 
the right of appeal from the Department upon a 
hearing by it, and the corporation could not pay 
the tax under protest and seek to recover it 
under the provisions of this section. Garysburg 
Mfg. Co. v. Board of Comm’rs, 196 N.C. 744, 147 
S.E. 284, appeal dismissed, 280 U.S. 520, 50S. 
Cia ia (4b hdeasord929): 

Assumpsit for money had and received 
does not lie to recover improperly listed 
taxables. Huggins v. Hinson, 61 N.C. 126 
(1867). 

Quo warranto is the sole remedy to test the 
validity of an election to public office, but not to 
test the validity of a tax even though it is levied 
under the authority of a popular election. 
Barbee v. Board of Comm'rs, 210 N.C. 717, 188 
SH 314501936), 

Where a town ordinance imposes a li- 
cense tax upon those selling at wholesale 
or peddling therein, and provides that its 
violation is punishable as a misdemeanor, the 
remedy to test the validity of the ordinance is to 
pay the tax under protest and bring action to 
recover it back, in accordance with this section, 
and equity will not enjoin the town from exe- 
cuting its threat to arrest for violations of the 
ordinance, it not appearing that the plaintiff 
would be irreparably damaged by the payment 
of the tax, and the legal remedy to recover the 
tax affording adequate relief. Loose-Wiles Bis- 
cuit Co. v. Town of Sanford, 200 N.C. 467, 157 
S.B. 432 (1931): 

Compliance with this section is prereq- 
uisite to right of action for recovery of 
taxes or any part thereof. Taxes paid voluntar- 
ily and without objection or compulsion cannot 
be recovered, even though the tax be levied 
unlawfully. Middleton v. Wilmington, B. & 
S.R.R., 224 N.C. 309, 30 S.E.2d 42 (1944). 

Party Seeking Relief Under (c)(2) Must 
Assert Valid Defense. — A party seeking 
relief under subdivision (c)(2) of this section 
must assert a valid defense, as that term is 
defined in subdivision (a)(1) of this section, in 
their initial statement to the governing body of 
the taxing unit as a prerequisite to the later 
filing of a civil action. Kinro, Inc. v. Randolph 
County, 108 N.C. App. 334, 423 S.E.2d 513 
(1992). 

Payment Under Protest. — Where the 
owner resists the payment of taxes as unlawful, 
he is required to pay them under his protest 
and sue to recover them. Carstarphen v. Town 
of Plymouth, 186 N.C. 90, 118 S.E. 905 (1923); 
Galloway v. Board of Educ., 184 N.C. 245, 114 
S.E. 165 (1922). See also State v. Snipes, 161 
Ne. 242; 765: Be243 41912): 
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To test the legality of a tax imposed, the 
taxpayer should pay the same and sue to re- 
cover it in accordance with the provisions of 
this section. Southeastern Express Co. v. City of 
Charlotte, 186 N.C. 668, 120 S.E. 475 (1923). 

Payment of Tax But Not Attorney’s Fees 
Prerequisite. — Payment of tax, even an 
allegedly illegal tax, is a prerequisite for filing 
suit under this statute; however, payment of 
attorney's fees not assessed by the court was 
not a prerequisite. Onslow County v. Phillips, 
123 N.C. App. 317, 473 S.E.2d 643 (1996), 
modified on other grounds, 346 N.C. 265, 485 
S.E.2d 618 (1997). 

Right to Sue. — Upon the failure of the 
county treasurer to refund within 90 days, the 
person so paying the tax may maintain an 
action against the county, including in his de- 
mand both the State and county taxes. Brun- 
swick-Balke-Collender Co. v. County of Meck- 
lenburg; 1S 1°N-@x386710716-8131771921) 

Distinction between an erroneous tax 
and an illegal or invalid tax is recognized by 
this section and North Carolina case law. Rede- 
velopment Comm’n v. Guilford County, 274 
N.C. 585, 164 S.E.2d 476 (1968). 

Illegal or invalid tax results when tax- 
ing body seeks to impose tax without au- 
thority, as in cases where it is asserted that 
the rate is unconstitutional, or that the subject 
is exempt from taxation. Redevelopment 
Comm’n v. Guilford County, 274 N.C. 585, 164 
S.E.2d 476 (1968); Reeves Bros. v. Town of 
Rutherfordton, 15 N.C. App. 385, 190 S.E.2d 
345 (1972), rev'd on other grounds, 282 N.C. 
559, 194 S.E.2d 129 (1973). 

A tax or assessment is invalid or illegal only 
when the taxing body lacks the authority to 
impose the tax, as where the rate is unconsti- 
tutional or the subject is exempt from taxation. 
Reeves Bros. v. Town of Rutherfordton, 15 N.C. 
App. 385, 190 S.E.2d 345 (1972), rev’d on other 
grounds, 282 N.C. 559, 194 S.E.2d 129 (1973). 

Burden on Taxpayer. — Where a taxpayer 
seeks equitable relief against the alleged un- 
lawful assessment of taxes against its property 
by the county authorities, it must allege and 
show that the amount claimed as excessive was 
in fact an excessive valuation. Norfolk-South- 
ern R.R. v. Board of Comm’rs, 188 N.C. 265, 124 
S.E. 560 (1924). 

Statute Inapplicable to Sevice Charges 
and Fees. — Landfill fees, like sewer service 
charges, are neither taxes nor assessments, but 
are tolls or rents for benefits received by the use 
of the landfill. Therefore, the statute is inappli- 
cable to landfill fees and campground owners 
did not preserve their right to challenge pay- 
ment of county landfill fees by writing that they 
paid the fees under protest on their check to the 
county. Stafford v. County of Bladen, 163 N.C. 
App. 1495759268. H. 2d 71 2004NIG App. 
LEXIS 305 (2004), appeal dismissed sub nom. 
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Stafford v. Bladen Co., cert. denied, 358 N.C. 
545, 599 S.E.2d 409 (2004). 

Applied in Adams-Millis Corp. v. Town of 
Kernersville, 281 N.C. 147, 187 S.E.2d 704 
(1972); Town of Bladenboro v. McKeithan, 44 
N.C. App. 459, 261 S.E.2d 260 (1980). 

Cited in Raintree Corp. v. City of Charlotte, 
49 N.C. App. 391, 271 S.E.2d 524 (1980); MAO/ 
Pines Assocs. v. New Hanover County Bd. of 
Equalization, 116 N.C. App. 551, 449 S.E.2d 
196 (1994); Edward Valves, Inc. v. Wake 
County, 343 N.C. 426, 471 S.E.2d 342 (1996), 
cert. denied, 519 U.S. 1112; 117 SxCt. 9522136 
L. Ed. 2d 839 (1997); State v. Jarman, 140 N.C. 
App. 198, 535 S.E.2d 875, 2000 N.C. App. 
LEXIS 1103 (2000). 


II. DEMAND. 


Demand for Refund Required. — The 
General Assembly, as far back as 1887, enacted 
that demand for the return of taxes must be 
made within the prescribed time after pay- 
ment, and it was held in Richmond & D.R.R. v. 
Town of Reidsville, 109 N.C. 494, 138 S.E. 865 
(1891), and Teeter v. Wallace, 138 N.C. 264, 50 
S.E. 701 (1905), that the statute applied to all 
taxes, that the remedy provided was exclusive, 
and that a failure to make demand within the 
time prescribed was fatal to the right to main- 
tain an action to recover the tax. Blackwell v. 
City of Gastonia, 181 N.C. 378, 107 S.E. 218 
(1921). 

The requirement of making a demand within 
the prescribed time is mandatory. Richmond & 
D.R.R. v. Town of Reidsville, 109 N.C. 494, 13 
S.E. 865 (1891). 

It must also be made in writing. Bristol v. 
Commissioners of Morganton, 125 N.C. 365, 34 
S.E. 512 (1899). 

Requirement of demand is not confined 
to claim for refunding any particular tax 
or taxes alleged to be invalid on any particular 
account. Richmond & D.R.R. v. Town of 
Reidsville, 109 N.C. 494, 13 S.E. 865 (1891). 

Alleging Demand. — A complaint which 
fails to allege that the demand was made 
within the prescribed time is insufficient on 
demurrer. Richmond & D.R.R. v. Town of 
Reidsville, 109 N.C. 494, 13 S.E. 865 (1891). 
See Hunt v. Cooper, 194 N.C. 265, 139 S.E. 446 
(1927). 


Ill. INJUNCTIONS. 


When Injunction Will Lie. — Injunction 
will lie when the tax or assessment is itself 
invalid or illegal. Redevelopment Comm’n v. 
Guilford County, 274 N.C. 585, 164 S.E.2d 476 
(1968); Reeves Bros. v. Town of Rutherfordton, 
15 N.C. App. 385, 190 S.E.2d 345 (1972), rev’d 
on other grounds, 282 N.C. 559, 194 S.F.2d 129 
CLOV3); 

An injunction will lie to restrain the collec- 
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tion of taxes and to restrain the sale of property 
under distraint, for three reasons, to wit: (1) If 
the taxes or any part thereof be assessed for an 
illegal or unauthorized purpose. (2) If the tax 
itself be illegal or invalid. (3) If the assessment 
of the tax be illegal or invalid. Purnell v. Page, 
foo O15 4b eos oc4, (1903); oherred sy, 
Daweon, 104 N.C. 525, (0 5.E. 739 (1911). 

The remedy of injunction is available to a 
taxpayer when a tax levy or assessment, or 
some part thereof, is challenged on the ground 
(1) the tax or assessment is itself illegal or 
invalid, or (2) for an illegal or unauthorized 
purpose. Wynn v. Trustees of Charlotte Com- 
munity College Sys., 255 N.C. 594, 122 S.E.2d 
404 (1961). 

The equitable remedy of injunction is proper 
where it is contended that the taxing body is 
without authority to impose the tax because of 
a constitutional exemption. Reeves Bros. v. 
Town of Rutherfordton, 15 N.C. App. 385, 190 
S.E.2d 345 (1972), rev'd on other grounds, 282 
N.C. 559, 194 S.E.2d 129 (1973). 

Injunction is the appropriate relief to prevent 
the collection of an illegal and invalid tax. This 
constitutes the exception in the statute and 
gives the taxpayer an additional remedy (see 
Purnell v. Page, 1383 N.C. 125, 45 S.E. 534 
(1903)) to test the validity of a tax. Wrought 
Iron Range Co. v. Carver, 118 N.C. 328, 24 S.E. 
ela vaghte Mabe) oy) 

Only collection of tax will be enjoined, 
until the merits of the controversy can be 
determined. North Carolina R.R. v. Commis- 
sioners of Alamance, 82 N.C. 259 (1880). 

Failure to Give Taxpayer Notice. — An 
injunction will be granted to the hearing 
against the sheriff for collecting back taxes on a 
solvent credit, upon the ground that the plain- 
tiff was not given notice of the assessment or 
opportunity to be heard before the board of 
assessors or the tribunal having the power to 
list or assess such property. Caldwell Land & 
Lumber Co. v. Smith, 146 N.C. 199, 59 S.E. 653 
«907, 
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Special Assessment for Improvements. 
— Where an owner of a town lot resists pay- 
ment of an assessment of his property for the 
cost of paving or laying down a sidewalk on the 
ground of excessive cost, discrimination, or for 
other causes, the remedy of injunction is an 
improper one, for the owner should pay, under 
protest, the assessment levied and bring his 
action to recover it or the excess over a proper 
charge. Marion v. Town of Pilot Mt., 170 N.C. 
NS aS .seeos (1915). 

Levy for School Purposes. — Injunctive 
relief is not available to the taxpayers of a 
county, where a tax levy for school purposes has 
been made, when it appears that under the levy 
complained of the moneys have been raised and 
distributed to the branches of government en- 
titled thereto, some of which are not parties to 
the suit. Semble, the only remedy for the in- 
jured taxpayers is to pay the illegal tax under 
protest and sue to recover the same, as pro- 
vided by statute. Galloway v. Board of Educ., 
18SAN° CO. 245, 1145. 165 (1922). 

Parties to Suit for Injunction. — The 
sheriff (tax collector) is the proper party defen- 
dant to a suit to enjoin the collection of taxes, 
but the commissioners may make themselves 
parties if they think the rights of the county 
require it. Caldwell Land & Lumber Co. v. 
Smith, 146 N.C. 199, 59 S.E. 653 (1907). 

Necessary Allegations. — In order to en- 
join the collection of taxes on land, it is neces- 
sary to allege that the taxes sought to be 
recovered were illegally imposed or unlawfully 
collected. Hunt v. Cooper, 194 N.C. 265, 139 
S.E. 446 (1927). 

Injunction Granted. — For case in which 
injunctive relief against the collection of taxes 
was granted, see Barber v. Town of Benson, 200 
N.C. 683, 158 S.E. 245 (1931). 

Portion of Levy Enjoined. — The courts 
will not enjoin the collection of an entire levy of 
taxes if the portion conceded to be valid can be 
separated from the portion alleged to be uncon- 
stitutional. Southern Ry. v. Board of Commrrs, 
148° N CO. 2207 61s 690 (1908) 


§ 105-382: Repealed by Session Laws 1977, c. 946, s. 3. 


ARTICLE 28. 
Special Duties to Pay Taxes. 


§ 105-383. Fiduciaries to pay taxes. 


(aye uve tou Wave 


— It shall be the duty of every guardian, executor, 


administrator, agent, trustee, receiver, or other fiduciary having care or control 
of any real or personal property to pay the taxes thereon out of the trust funds 


in his hands. 


(b) Liability for Failure to Pay. — Any fiduciary who fails to pay the taxes on 
property in his care or control when trust funds are available to him for that 
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purpose shall be personally liable for the taxes. This liability may be enforced 
by a civil action brought in the name of the tax collector of the taxing unit to 
which the taxes are owed against the fiduciary in an appropriate division of the 
General Court of Justice of the county in which the taxing unit is located. 

(c) Liability for Sale of Property. — Any fiduciary who suffers property in his 
care or control to be sold by reason of his negligence in failing to pay the taxes 
thereon when available funds were in his hands shall be liable to his ward, 
principal, or cestui que trust for all actual damages incurred as a result of his 
neglect. 

(d) Effect of Section. — This section shall not have the effect of relieving 
property and estates held in trust or under the control of fiduciaries from the 
lien of property taxes. (1762, c. 69, s. 14; R.C., c. o4, 8: 271868-9, cx 201 ona2; 
1879, c. 71, s. 53; Code, ss. 1595, 3698; Rev., s. 2862; C.S., s. 7985; 1971, c. 806, 
Sazls) 


CASE NOTES 


Applied in City of Durham v. Hicks, 135 
N.C. App. 699, 522 S.E.2d 583, 1999 N.C. App. 
LEXIS 1227 (1999). 


§ 105-384. Duties and liabilities of life tenant. 


(a) If real or personal property is held by a tenant for life or by a tenant for 
the life of another, it shall be the duty of the life tenant to pay the taxes 
imposed on the property. 

(b) Any remainderman or reversioner of real or personal property who pays 
the taxes thereon may recover the money so paid in an action against the life 
tenant of the property; in the case of real property, the action may be brought 
only in the appropriate division of the General Court of Justice of the county 
in which the real property is located. 

(c) Any tenant for life of real or personal property who suffers the property 
to be foreclosed and sold or sold under levy for failure to pay the taxes thereon 
shall be liable to the remainderman or to the reversioner for any damages 
incurred. (1879, c. 71, ss. 53, 54; Code, ss. 3698, 9099: LOM es ODS sh 4a alee 
8. 2859; 'C.S., s. 7982; 1971, c. 806,s. 1.) 


CASE NOTES 


Life tenant cannot defeat the estate of 
the remainderman by allowing the land to be 
sold for taxes and taking title in himself by 
purchase at the tax sale. Thompson v. Watkins, 
285 N.C. 616, 207 S.E.2d 740 (1974). 

Life tenant’s purchase at tax sale is re- 


the future interest is regarded as still holding 
under his original title. Thompson vy. Watkins, 
285 N.C. 616, 207 S.E.2d 740 (1974). 

Life tenant has obligation to list and pay 
taxes on the property. Thompson v. Watkins, 


285 N.C. 616, 207 S.E.2d 740 (1974). 
garded as payment of tax, and the owner of 


§ 105-385. Duty to pay taxes on real property; judicial 
sales; sales under powers; governmental pur- 
chasers. 


(a) Judicial Sales. — In all civil actions and special proceedings in which the 
sale of any real property is ordered, the judgment shall provide for the 
payment of all taxes then constituting a lien upon the property and all special 
assessments or installments thereof then due, and the tax liens and special 
assessments shall be satisfied from the proceeds of the sale before the proceeds 
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are disbursed. The judgment in such a civil action or special proceeding shall 
adjust the disbursements for taxes and special assessments between the 
DAS to the action or special proceeding in accordance with their respective 
rights. 

(b) Sales under Powers. — Any person who sells real property under a 
power of sale conferred upon him by a deed, will, power of attorney, mortgage, 
deed of trust, or assignment for the benefit of creditors shall from the proceeds 
of the sale first satisfy all taxes constituting a lien upon the real property and 
all special assessments or installments thereof then due unless the notice of 
sale provided that the property would be sold subject to tax liens and special 
assessments, and it was so sold. 

(c) Governmental Purchasers. — Any agency, department, or institution of 
the State of North Carolina and any county or municipal corporation that 
purchases real property shall satisfy all taxes constituting a lien upon the 
property purchased and all special assessments or installments thereof then 
due by deducting the amount of the taxes and special assessments from the 
purchase price and paying it to the proper taxing unit or units. Any agency, 
department, or institution of the State and any county or municipal corpora- 
tion that fails to make the deductions and payments required by this 
subsection (c) shall be liable to the taxing unit or units to which the taxes and 
special assessments are owed for the amount thereof. This hability may be 
enforced in a civil action brought by the taxing unit or units to which the taxes 
and special assessments are owed in the appropriate trial division of the 
General Court of Justice of the county in which the property is located; this 
remedy shall be in addition to any remedies the taxing unit may have against 
the grantor of the property. (1901, c. 558, s. 47; Rev., s. 2857; Cis] s. 7980; 1929) 
pole 9 co, 81. 197 1c 806 7s, 1) 


§ 105-386. Tax paid by holder of lien; remedy. 


If any person having a lien or encumbrance of any kind upon real property 
shall pay the taxes that constitute a lien upon the real property: 

(1) He shall thereby acquire a lien upon the real property from the time of 
payment, which lien shall be superior to all other liens and which may 
be enforced by an action in the appropriate division of the General 
Court of Justice of the county in which the real property is situated. 

(2) He may, by an action for moneys paid to the use of the owner of the real 
property at the time of payment, recover the amount paid. tog9ee. TL, 
s. 55; Code, s. 3700; 1901, c. 558, s. 46; Rev., s. 2858; CS eel 
HO (eee OUG Sal.) 


CASE NOTES 


Cited in City of Charlotte v. Little McMahan 104 (1981); Goldsboro Milling Co. v. Reaves, 
Properties, Inc., 52 N.C. App. 464, 279 S.E.2d 804 F. Supp. 762 (E.D.N.C. 1991). 


ARTICLE 29. 


Validations. 


§§ 105-387 through 105-392: Recodified as §§ 47-108.21 to 47-108.26 
by Session Laws 1987, c. 777, s. 4(1). 


§ 105-393: Repealed by Session Laws 1987, c. 777, s. 4(2). 
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ARTICLE 30. 


General Provisions. 


§ 105-394. Immaterial irregularities. 


Immaterial irregularities in the listing, appraisal, or assessment of property 
for taxation or in the levy or collection of the property tax or in any other 
proceeding or requirement of this Subchapter shall not invalidate the tax 
imposed upon any property or any process of listing, appraisal, assessment, 
levy, collection, or any other proceeding under this Subchapter. 

The following are examples of immaterial irregularities: 

(1) The failure of list takers, tax supervisors, or members of boards of 
equalization and review to take and subscribe the oaths required of 
them. 

(2) The failure to sign the affirmation required on the abstract. 

(3) The failure to list, appraise, or assess any property for taxation or to 
levy any tax within the time prescribed by law. 

(4) The failure of the board of equalization and review to meet or to 
adjourn within the time prescribed by law or to give any required 
notice of its meetings and adjournment. 

(5) Any defect in the description upon any abstract, tax receipt, tax 
record, notice, advertisement, or other document, of real or personal 
property, if the description be sufficient to enable the tax collector or 
any person interested to determine what property is meant by the 
description. (In such cases the tax supervisor or tax collector may 
correct the description on the documents bearing the defective de- 
scription, and the correct description shall be used in any documents 
later issued in tax foreclosure proceedings authorized by this Sub- 
chapter. ) 

(6) The failure of the collector to advertise any tax lien. 

(7) Repealed by Session Laws 1983, c. 808, s. 11. 

(8) Any irregularity or informality in the order or manner in which tax 
liens on real property are offered for sale. 

(9) The failure to make or serve any notice mentioned in this Subchapter. 

(10) The omission of a dollar mark or other designation descriptive of the 
value of figures upon any document required by this Subchapter. 

(11) Any other immaterial informality, omission, or defect on the part of 
any person in any proceeding or requirement of this Subchapter. 
(1939, c. 310, s. 1715; 1965, c. 192, ss. 1, 2; 1971, c. 806, s. 1; 1983, «. 
808, ss. 10, 11.) 


Editor’s Note. — Session Laws 1983, c. 808, 
which amended this section, provided in s. 12 
that the act would not affect the validity of any 
tax lien sale held before July 1, 1983, and in s. 
13 provided: “Anything in this act to the con- 
trary notwithstanding, any person, firm, or 
corporation who purchased or took assignment 


of a tax lien sale certificate before July 1, 1983, 
pursuant to statutes amended or repealed by 
this act may initiate a foreclosure action under 
G.S. 105-374 no earlier than six months after 
the date of the original lien sale.” 

Legal Periodicals. — For survey of 1977 
law on taxation, see 56 N.C.L. Rev. 1128 (1978). 


CASE NOTES 


Purpose. — This section contains a broad 
statement that is intended to cover cases where 
there is no dispute that but for a clerical error, 
the tax would have been valid. In re Notice of 
Attachment & Garnishment Issued by Cat- 


awba County Tax Collector, 59 N.C. App. 332, 
296 S.E.2d 499 (1982), cert. denied, 307 N.C. 
576, 299 S.E.2d 645 (1983). 
Constitutionality of Notice Provisions. 
— The giving of the notices of the docketing of 
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the judgment and of the sale under execution, 
required by G.S. 105-375, is indispensable to a 
valid sale under that statute and the provision 
of this section, to the contrary, is in conflict with 
N.C. Const., Art. I, § 19. Henderson County v. 
Osteen, 292 N.C. 692, 235 S.E.2d 166 (1977). 

When a county which has purchased a tax 
len at a valid sale thereof and which, after 
notice to the listing taxpayer, has docketed a 
judgment and issued execution in accordance 
with the procedures prescribed in G.S. 105-375, 
the county may not, after the death of the 
taxpayer, without mailing to his last known 
address by registered or certified mail, as spec- 
ified in the statute, sell his land, at a sale 
otherwise held in conformity to the statute, and 
convey a valid title to the purchaser for the 
reason that the provision of this section declar- 
ing the failure so to mail the prescribed notice 
to the listing taxpayer a mere irregularity, not 
affecting the validity of the deed, is unconstitu- 
tional. Henderson County v. Osteen, 292 N.C. 
692, 235 S.E.2d 166 (1977). 

Section Not Limited to Procedures Inci- 
dent to Sale of Tax Liens. — Former GS. 
105-397.1 was originally a subparagraph in the 
section entitled, “Sales of Tax Liens on Real 
Property for Failure to Pay Taxes.” (former G.S. 
105-387(j)). The legislature of 1965 took this 
provision out of that section and, with minor 
modifications, made it a separate section in 
Article 28 (now Article 30) of Chapter 105 of the 
General Statutes. This would indicate a legis- 
lative intent to free this provision from any 
possible limitation of it to procedures incident 
to the sale of tax liens so as to extend it to 
procedures for foreclosure thereof as well. 
Henderson County v. Osteen, 292 N.C. 692, 235 
S.E.2d 166 (1977). 

Immaterial irregularities in notice do 
not invalidate taxes imposed. In re Pilot 
Freight Carriers, Inc., 28 N.C. App. 400, 221 
S.E.2d 378 (1976). 

Failure to Levy Assessments by Pre- 
scribed Date as Immaterial Irregularity. — 
Section 156-105 provides that assessments 
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shall be collected “in the same manner and by 
the same officers as the state and county taxes 
are collected,” and subdivision (3) of this section 
provides that “[t]he failure to list, appraise, or 
assess any property for taxation or to levy any 
tax within the time prescribed by law” is an 
immaterial irregularity that does not affect the 
validity of the assessment; therefore, plaintiff 
drainage district’s failure to levy annual assess- 
ments for 1974 and 1983 by the first Monday in 
September of those years did not bar later 
collection of the assessments. Northampton 
County Drainage Dist. Number One vy. Bailey, 
92 N.C. App. 68, 373 S.E.2d 560 (1988), rev’d on 
other grounds, 326 N.C. 742, 392 S.E.2d 352 
(1990), modified on other grounds, 326 N.C. 
(SD BEV Sa erste 

Section Not to Be Strictly Construed 
against Taxing Authority. — Tax statutes 
are to be strictly construed against the taxing 
authority; but that is only when the statute is 
susceptible of two constructions, unhke this 
section, which is clear and uncomplicated. In re 
Notice of Attachment & Garnishment Issued by 
Catawba County Tax Collector, 59 N.C. App. 
332, 296 S.E.2d 499 (1982), cert. denied, 307 
N.C. 576, 299 S.E.2d 645 (1983). 

Clerical error by a tax supervisor’s of- 
fice is an immaterial irregularity under this 
section so as not to invalidate the tax levied on 
the property. In re Notice of Attachment & 
Garnishment Issued by Catawba County Tax 
Collector, 59 N.C. App. 332, 296 S.E.2d 499 
(1982), cert. denied, 307 N.C. 576, 299 S.E.2d 
645 (1983). 

The failure by a county tax assessor due to an 
administrative error to include on homeowner’s 
tax bill an assessment for the improvements to 
the lot was an immaterial irregularity and did 
not, contrary to the homeowner’s contention, 
invalidate the tax owed on the house. In re 
Dickey, 110 N.C. App. 823, 4381 S.E.2d 203 
@lg93)) 

Applied in Harden v. Marshall, 69 N.C. App. 
489, 317 S.E.2d 116 (1984). 

Cited in Annas v. Davis, 40 N.C. App. 51, 252 
Hed 2351979). 


§ 105-395. Application and effective date of Subchapter. 


(a) The provisions of G.S. 105-333 through 105-344 (being Article 23 in this 
Subchapter) shall first be applicable to public service company property to be 
listed or reported for taxation as of January 1, 1972. Unless otherwise 
specifically provided herein, all other provisions of this Machinery Act (being 
Subchapter II of Chapter 105 of the General Statutes) shall become effective 
July 1, 1971, and shall apply to all taxes due and uncollected as of that date as 
well as to those that shall become due thereafter. 

(b) Repealed by Session Laws 1998-98, s. 27, effective August 14, 1998. 

(c) It is the intent of the General Assembly to make the provisions of this 
Subchapter uniformly applicable throughout the State, and to assure this 
objective all laws and clauses of laws, including private and local acts, other 
than local acts relating to the selection of tax collectors, in conflict with this 
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Subchapter are repealed effective July 1, 1971. As used in this section, the 
term “local acts” means any acts of the General Assembly that apply to one or 
more counties by name, to one or more municipalities by name, or to all 
municipalities within one or more named counties. (1971, c. 806, s. 1; 1998, c. 
485, s. 19; 1998-98, s. 27.) 


Legal Periodicals. — For survey of 1976 
case law on taxation, see 55 N.C.L. Rev. 1083 
(1977). 


CASE NOTES 
Retroactive Effect. — The intention of the 28 N.C. App. 400, 221 S.E.2d 378 (1976). 
legislature to give the new Machinery Act of Applied in In re McLean Trucking Co., 281 


1971 retroactive effect is expressly declared in N.C. 375, 189 S.E.2d 194 (1972). 
this section. In re Pilot Freight Carriers, Inc., 


OPINIONS OF ATTORNEY GENERAL 


Provisions for selection of tax collectors — subject. See opinion of Attorney General to Mr. 
do not repeal or affect collection of tax Warren H. Pritchard, 41 N.C.A.G. 589 (1971). 
collector in a county that has a local law on the 


§ 105-395.1. Applicable date when due date falls on week- 
end or holiday. 


When the last day for doing an act required or permitted by this Subchapter 
falls on a Saturday, Sunday, or holiday, the act is considered to be done within 
the prescribed time limit if it is done on the next business day. (1987, c. 777, s. 
5.) 


CASE NOTES 


Cited in In re Hotel LEurope, 116 N.C. App. 
651, 448 S.E.2d 865 (1994), cert. denied, 339 
N.C. 612, 454 $.E.2d 252 (1995). 


§8§ 105-396 through 105-398: Repealed by Session Laws 1971, c. 806, 
ad be 


SUBCHAPTER III. COLLECTION OF TAXES. 
FORMER ARTICLE 30. 
General Provisions. 


S§ 105-399 through 105-403: Repealed by Session Laws 1971, c. 806, 
s. 3. 


§ 105-404: Transferred to G.S. 105-32 by Session Laws 1971, c. 806, s. 2. 
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§ 105-405: Repealed by Session Laws 1963, c. 548. 

§§ 105-405.1, 105-406: Repealed by Session Laws 1971, c. 806, s. 3. 

§ 105-407: Transferred to G.S. 105-267.1 by Session Laws 1971, c. 806, s. 2. 


ARTICLE 381. 
Rights of Parties Adjusted. 


§§ 105-408 through 105-411: Repealed by Session Laws 1971, c. 806, 
Ss. 3. 


§ 105-412: Transferred to G.S. 105-207 by Session Laws 1971, c. 806, s. 2. 


Editor’s Note. — Section 105-207 was re- 
pealed by Session Laws, 1995, c. 41, s. 1(b). 


ARTICLE 382. 
Tax Liens. 
§§ 105-413, 105-414: Repealed by Session Laws 1971, c. 806, s. 3. 
ARTICLE 33. 
Time and Manner of Collection. 


§§ 105-415 through 105-417: Repealed by Session Laws 1971, c. 806, 
Ss. 3. 


ARTICLE 338A. 
Agreements with United States or Other States. 


§§ 105-417.1 through 105-417.3: Transferred to GS. 105-268.1 
through 105-268.3 by Session Laws 1971, c. 806, s. 2. 


ARTICLE 34. 
Tax Sales. 


Part 1. Sale of Realty. 


§§ 105-418 through 105-421: Repealed by Session Laws 1971, c. 806, 
Shar 


Part 2. Refund of Tax Sales Certificates. 


§ 105-422: Repealed by Session Laws 1971, c. 806, s. 3. 
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Cross References. — For present provi- pealed section, see G.S. 105-355 through 105- 
sions covering the subject matter of the re- 378. 


§ 105-423: Repealed by Session Laws 1947, c. 1065, s. 2. 
§ 105-423.1: Repealed by Session Laws 1971, c. 806, s. 3. 


ARTICLE 35. 
Sheriff's Settlement of Taxes. 


§ 105-424: Repealed by Session Laws 1971, c. 806, s. 3. 
SUBCHAPTER IV. LISTING OF AUTOMOBILES. 


ARTICLE 35A. 


Listing of Automobiles in Certain Counties. 


§§ 105-425 through 105-429: Repealed by Session Laws 1971, c. 806, 
Ss. 3. 


SUBCHAPTER V. MOTOR FUEL TAXES. 


ARTICLE 36. 


Gasoline Tax. 


8§ 105-430 through 105-435: Repealed by Session Laws 1995, c. 390, 
SZ. 


§ 105-436: Repealed by Session Laws 1991, c. 193, s. 5. 
§ 105-436.1: Repealed by Session Laws 1985, c. 261, s. 1. 
§ 105-437: Repealed by Session Laws 1963, c. 1169, s. 6. 


S§ 105-438 through 105-441.1: Repealed by Session Laws 1995, c. 
ielO) Se 


§ 105-442: Repealed by Session Laws 1991 (Reg. Sess., 1992), c. 913, s. 3. 


§ 105-443: Repealed by Session Laws 1963, c. 1169, s. 5. 


1234 
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§§ 105-444 through 105-446.3: Repealed by Session Laws 1995, c. 
DOU See. 


§ 105-446.3.1: Repealed by Session Laws 1985, c. 261, s. 1. 
§ 105-446.4: Repealed by Session Laws 1977, c. 802, s. 50.10. 


8§ 105-446.5 through 105-449A. [Repealed.]: Repealed by Ses- 
sion Laws 1995, c. 390, s. 2. 


§ 105-449.01: Repealed by Session Laws 1983 (Regular Session, 1984), c. 
1004, s. 1. 


ARTICLE 36A. 
Special Fuels Tax. 


§§ 105-449.1 through 105-449.27: Repealed by Session Laws 1995, c. 
SoU ce 2: 


§ 105-449.28: Repealed by Session Laws 1981, c. 105, s. 4. 
§ 105-449.29: Repealed by Session Laws 1995, c. 390, s. 2. 


§§ 105-449.30, 105-449.31: Repealed by Session Laws 1985 (Regular 
Session, 1986), c. 937, s. 19. 


Editor’s Note. — Sections 105-449.30 and 1985 (Reg. Sess., 1986), c. 982, s. 15, effective 
105-449.31 were also repealed by Session Laws July 15, 1986. 


§ 105-449.32: Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 745, s. 
Zils 


§§ 105-449.33 through 105-449.35: Repealed by Session Laws 1995, 
CH ION SZ: 


§ 105-449.36: Repealed by Session Laws 1983 (Regular Session, 1984), c. 
O00 Aces 


ARTICLE 36B. 
Tax on Carriers Using Fuel Purchased Outside State. 


§ 105-449.37. Definitions; tax liability. 


(a) Definitions. — The following definitions apply in this Article: 
(1) Motor carrier. — A person who operates or causes to be operated on 
any highway in this State a motor vehicle that is a qualified motor 
vehicle under the International Fuel Tax Agreement. The term does 
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not include the United States, the State, or a political subdivision of 
the State. 

(la) Motor vehicle. — A motor vehicle as defined in G.S. 105-164.3 other 
than special mobile equipment as defined in G.S. 105-164.3. 

(2) Operations. — Operations of all motor vehicles described in subdivi- 
sion (1), whether loaded or empty and whether or not operated for 
compensation. 

(2a) Person. — Defined in G.S. 105-228.90. 

(3) Secretary. — The Secretary of Revenue. 

(b) Liability. — A motor carrier who operates on one or more days of a 
reporting period is liable for the tax imposed by this Article for that reporting 
period and is entitled to the credits allowed for that reporting period. (1955, c. 
S23,sul; OTe 47 6Ner193 sL983Nc. Tises6 05-1989 c7, Sal LOOIomn ss 
s. 2:.¢. 487, s. 2° 1991 (Reg. Sess.; 1992). cy 913.75. 8: 11998) ©, 3545 ema. 
1999-337, s. 36; 2000-140, s. 74.) 


§ 105-449.38. Tax levied. 


A road tax for the privilege of using the streets and highways of this State is 
imposed upon every motor carrier on the amount of motor fuel or alternative 
fuel used by the carrier in its operations within this State. The tax shall be at 
the rate established by the Secretary pursuant to G.S. 105-449.80 or G.S. 
105-449.136, as appropriate. This tax is in addition to any other taxes imposed 
on motor carriers (1955, c. 823, s. 2; 1969, c. 600, s. 22; 1981, c. 690; 5. 3;1985 
(Reg: Sess), 1986) 982) s7 16; W995.e 390) s.162 2001-20596 es) 


§ 105-449.39. Credit for payment of motor fuel tax. 


Every motor carrier subject to the tax levied by this Article is entitled to a 
credit on its quarterly report for tax paid by the carrier on fuel purchased in 
the State. The amount of the credit is determined using the flat cents-per- 
gallon rate plus the variable cents-per-gallon rate of tax in effect during the 
quarter covered by the report. To obtain a credit, the motor carrier must 
furnish evidence satisfactory to the Secretary that the tax for which the credit 
is claimed has been paid. 

If the amount of a credit to which a motor carrier is entitled for a quarter 
exceeds the motor carrier’s liability for that quarter, the Secretary must refund 
the excess to the motor carrier in accordance with G.S. 105-266(a)(3). (1955, ec. 
823, S°31969)-67 600) S922-7c) 1098» 1973ey 476,26" 19394 979 22nd Sess ec 
1098) 1981 %c: 6G90%ss35 1985 Resvsess. 1986), ce 982) se lmelUS7vce-olo loess 
€¢, 692.8. 0.12 1991, c, 182, s, 35.487, 8) 31998-14606 L099 aime 
2005-435, s. 3.) 


Effect of Amendments. — Session Laws  105-266(a)(3)” for “carrier” in the last para- 
2005-435, s. 3, effective September 27, 2005, graph. 
substituted “carrier in accordance with G.S. 


§ 105-449.40. Secretary may require bond. 


(a) Authority. — The Secretary may require a motor carrier to furnish a 
bond when any of the following occurs: 
(1) The motor carrier fails to file a report within the time required by this 
Article. 
(2) The motor carrier fails to pay a tax when due under this Article. 
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(3) After auditing the motor carrier’s records, the Secretary determines 
that a bond is needed to protect the State from loss in collecting the 
tax due under this Article. 

(b) Amount. — A bond required of a motor carrier under this section may not 
be more than the larger of the following amounts: 

(1) Five hundred dollars ($500.00). 

(2) Four times the motor carrier’s average tax liability or refund for a 
reporting period. 

A bond must be in the form required by the Secretary. (1955, c. 823, s. 4; 1967, 
CoG esol et Ov onCy4 Os sooo, 1901 1c 457 .on4)) 


§ 105-449.41: Repealed by Session Laws 2002-108, s. 2, effective January 
1, 2003. 


§ 105-449.42. Payment of tax. 


The tax levied by this Article is due when a motor carrier files a quarterly 
report under G.S. 105-449.45. The amount of tax due is calculated on the 
amount of motor fuel or alternative fuel used by the motor carrier in its 
operations within this State during the quarter covered by the report. (1955, c. 
Ozone 1975 c 4765s) 193:1979) 2nd Sess:, c, 1086, s" 2: 1983) cy 29; s. 2; 
Hostel o2.s. 4° 1999-337, S..30:) 


§ 105-449.42A. Leased motor vehicles. 


(a) Lessor in Leasing Business. — A lessor who is regularly engaged in the 
business of leasing or renting motor vehicles without drivers for compensation 
is the motor carrier for a leased or rented motor vehicle unless the lessee of the 
leased or rented motor vehicle gives the Secretary written notice, by filing a 
report or otherwise, that the lessee is the motor carrier. In that circumstance, 
the lessee is the motor carrier for the leased or rented motor vehicle. 

Before a lessee gives the Secretary written notice under this subsection that 
the lessee is the motor carrier, the lessee and lessor must make a written 
agreement for the lessee to be the motor carrier. Upon request of the Secretary, 
the lessee must give the Secretary a copy of the agreement. 

(b) Independent Contractor. — The lessee of a motor vehicle that is leased 
from an independent contractor is the motor carrier for the leased motor 
vehicle unless either of the following applies: 

(1) The motor vehicle is leased for fewer than 30 days. 

(2) The motor vehicle is leased for at least 30 days and the lessor gives the 
Secretary written notice, by filing a report or otherwise, that the 
lessor is the motor carrier. 

If either of these circumstances applies, the lessor is the motor carrier for the 
leased motor vehicle. 

Before a lessor gives the Secretary written notice under subdivision (2) that 
the lessor is the motor carrier, the lessor and lessee must make a written 
agreement for the lessor to be the motor carrier. Upon request of the Secretary, 
the lessor must give the Secretary a copy of the agreement. 

(c) Liability. — An independent contractor who leases a motor vehicle to 
another for fewer than 30 days is liable for compliance with this Article and the 
person to whom the motor vehicle is leased is not liable. Otherwise, both the 
lessor and lessee of a motor vehicle are jointly and severally lable for 
compliance with this Article. (1983, c. 29, s. 3; 1985 (Reg. Sess., 1986), c. 826, 
sel 1991 ce487, s, 5: 199i Ree Sess) 1992) 9lais29) 
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§ 105-449.43. Application of tax proceeds. 


Tax revenue collected under this Article and tax refunds or credits allowed 
under this Article shall be allocated among and charged to the funds and 
accounts listed in G.S. 105-449.125 in accordance with that section. (1955, c. 
823.8. 7; 198 li Rea, Sess. 1982)yc. 121lece3 i960. Cs09254 1.16 1005 7emoo 


s. 17.) 


Editor’s Note. — Session Laws 1989, c. 692, 
s. 8.4, as amended by Session Laws 1995 (Reg. 
Sess., 1996), c. 590, s. 7, and by Session Laws 
1999-380, s. 3, provides that when contracts for 
all projects specified in Article 14 of Chapter 
136 have been let and sufficient revenue has 
been accumulated to pay the contracts, the 
Secretary of Transportation shall certify this 
occurrence by letter to the Speaker of the House 
of Representatives, the President Pro Tempore 
of the Senate, and the Secretary of State, which 
contingency is not expected to occur until the 
year 2020. Proceeds of bonds and notes issued 
pursuant to the State Highway Bond Act of 
1996 shall not be included as revenues accumu- 
lated to pay the contracts for projects specified 
in Article 14 of Chapter 136 of the General 


Statutes. This section shall be amended by 
providing that all revenue collected under this 
Article be credited to the Highway Fund, effec- 
tive the first day of the calendar quarter follow- 
ing the date the Secretary sends the letter, 
unless there is less than 30 days between that 
date and the first day of the following quarter, 
in which case the amendment will become 
effective the first day of the second calendar 
quarter following the date the letter is sent. 
Session Laws 2003-383, s. 4, provides that the 
General Assembly reaffirms its intent that the 
proceeds of the issuance of any bonds pursuant 
to the Hightway Bond Act of 1996, Session 
Laws 1995 (Reg. Sess., 1996), c. 590, shall be 
used only for the purposes stated in that act, 
and for no other purpose. 


§ 105-449.44. How to determine the amount of fuel used in 
the State; presumption of amount used. 


(a) Calculation. — The amount of motor fuel or alternative fuel a motor 
carrier uses in its operations in this State for a reporting period is the number 
of miles the motor carrier travels in this State during that period divided by 
the calculated miles per gallon for the motor carrier for all qualified vehicles 
during that period. 

(b) Presumption. — The Secretary must check reports filed under this 
Article against the weigh station records and other records of the Division of 
Motor Vehicles of the Department of Transportation concerning motor carriers 
to determine if motor carriers that are operating in this State are filing the 
reports required by this Article. The Department may assess a motor carrier 
for the amount payable based on the presumed mileage. A motor carrier that 
does either of the following for a quarter is presumed to have traveled in this 
State during that quarter the number of miles equal to 10 trips of 450 miles 
each for each of the motor carrier’s vehicles: 

(1) Fails to file a report for the quarter and the records of the Division 
indicate the carrier operated in this State during the quarter. 

(2) Files a report for the quarter that, based on the records of the Division, 
understates by at least twenty-five percent (25%) the carrier’s mileage 
in this State for the quarter. 

(c) Vehicles. — The number of vehicles of a motor carrier that is registered 
under this Article is the number of identification markers issued to the carrier. 
The number of vehicles of a carrier that is not registered under this Article is 
the number of vehicles registered by the motor carrier in the carrier’s base 
state under the International Registration Plan. (1955, c. 823, s. 8; 1995, c. 390, 
$2°30,°1999-337 81°39:*20002173's2 12:3 2005-435+644)) 


Effect of Amendments. — Session Laws 
2005-435, s. 4, effective September 27, 2005, 
rewrote subsection (a). 
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§ 105-449.45. Reports of carriers. 


(a) Report. — A motor carrier must report its operations to the Secretary on 
a quarterly basis unless subsection (b) of this section exempts the motor carrier 
from this requirement. A quarterly report covers a calendar quarter and is due 
by the last day in April, July, October, and January. 

(b) Exemptions. — A motor carrier is not required to file a quarterly report 
if any of the following apples: 

(1) All the motor carrier’s operations during the quarter were made under 
a temporary permit issued under G.S. 105-449.49. 

(2) The motor carrier is an intrastate motor carrier, as indicated on the 
motor carrier’s application for registration with the Secretary. 

(c) Other Reports. — A motor carrier must file with the Secretary other 
reports concerning its operations that the Secretary requires. 

(d) Penalties. — A motor carrier that fails to file a report under this section 
by the required date is subject to a penalty of fifty dollars ($50.00). (1955, c. 
823, s. 9; 1973, c. 476, s. 193; 1979, 2nd Sess., c. 1086, s. 2; 1981 (Reg. Sess., 
1957) C1254, s. 2° 1989 (Rees Sess, 1990),.c. 1050, s. 1; 1991, ¢. 182, 5.5; 1995, 
c. 17, s. 13.1; 1998-212, s. 29A.14(q); 1999-337, s. 40.) 


§ 105-449.46. Inspection of books and records. 


The Secretary and his authorized agents and representatives shall have the 
right at any reasonable time to inspect the books and records of any motor 
carrier subject to the tax imposed by this Article or to the registration fee 
imposed by Article 3 of Chapter 20 of the General Statutes. (1955, c. 823, s. 10; 
1973, c. 476, s. 198; 2005-435, s. 5.) 


Effect of Amendments. — Session Laws imposed by Article 3 of Chapter 20 of the 
2005-435, s. 5, effective September 27, 2005, General Statutes” for “Article” at the end of the 
substituted “Article or to the registration fee paragraph. 


§ 105-449.47. Registration of vehicles. 


(a) Requirement. — A motor carrier that is subject to the International Fuel 
Tax Agreement may not operate or cause to be operated in this State any 
vehicle listed in the definition of motor vehicle unless both the motor carrier 
and the motor vehicle are registered with the motor carrier’s base state 
jurisdiction. A motor carrier that is not subject to the International Fuel Tax 
Agreement may not operate or cause to be operated in this State any vehicle 
listed in the definition of motor vehicle unless both the motor carrier and the 
motor vehicle are registered with the Secretary for purposes of the tax imposed 
by this Article. 

(al) Registration and Identification Marker. — When the Secretary regis- 
ters a motor carrier, the Secretary must issue at least one identification 
marker for each motor vehicle operated by the motor carrier. A motor carrier 
must keep records of identification markers issued to it and must be able to 
account for all identification markers it receives from the Secretary. Registra- 
tions and identification markers issued by the Secretary are for a calendar 
year. All identification markers issued by the Secretary remain the property of 
the State. The Secretary may revoke a registration or an identification marker 
when a motor carrier fails to comply with this Article or Article 36C or 36D of 
this Subchapter. 

A motor carrier must carry a copy of its registration in each motor vehicle 
operated by the motor carrier when the vehicle is in this State. A motor vehicle 
must clearly display an identification marker at all times. The identification 
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marker must be affixed to the vehicle for which it was issued in the place and 
manner designated by the authority that issued it. 

(b) Exemption. — This section does not apply to the operation of a vehicle 
that is registered in another state and is operated temporarily in this State by 
a public utility, a governmental or cooperative provider of utility services, or a 
contractor for one of these entities for the purpose of restoring utility services 
in an emergency outage. (1955; c. 823; s) 11;:1973):c0746, s. 1938; 1983iici 71538, 
s. 56; 1985 (Reg. Sess., 1986), c. 937, s. 20; 1989, c. 692, s. 6.2; 1991, c. 487, s. 
6; 1995).¢750,19..5; e390, s/18:11999-337 sy 415 2002-108nsi3s 200447 ORs 24: 


2005-435, s. 6.) 


Effect of Amendments. — Session Laws 
2002-108, s. 3, effective January 1, 2003, redes- 
ignated the former second and third para- 
graphs of subsection (a) as present subsection 
(al); and in subsection (al), inserted “Registra- 
tion and Identification Marker” at the begin- 
ning, and inserted the second sentence. 

Session Laws 2004-170, s. 24, effective Au- 
gust 2, 2004, deleted the former fourth sentence 
which read: “The Secretary may renew a regis- 


§ 105-449.47A. Reasons why 


tration or an identification marker without 
issuing a new registration or identification 
marker.” 

Session Laws 2005-435, s. 6, effective Sep- 
tember 27, 2005, in subsection (al), deleted 
“withhold or” preceding “revoke a registration” 
and substituted “Article” for “Article, former 
Article 36 or 386A of this Subchapter” in the last 
sentence. 


the Secretary can deny an 


application for a registration and identifica- 
tion marker. ) 


The Secretary may refuse to register and issue an identification marker to 
an applicant that has done any of the following: 
) Had a registration issued under Chapter 105 or Chapter 119 of the 
General Statutes cancelled by the Secretary for cause. 

(2) Had a registration issued by another jurisdiction, pursuant to G.S. 
105-449.57, cancelled for cause. 

(3) Been convicted of fraud or misrepresentation. 

(4) Been convicted of any other offense that indicates that the applicant 
may not comply with this Article if registered and issued an identifi- 
cation marker. 

(5) Failed to remit payment for a tax debt under Chapter 105 or Chapter 

119 of the General Statutes. The term “tax debt” has the same 
meaning as defined in G.S. 105-243.1. 

Failed to file a return due under Chapter 105 or Chapter 119 of the 
General Statutes. (2005-435, s. 7.) 


(6 


Ss 


Editor’s Note. — Session Laws 2005-435, s. 
7, made this section effective January 1, 2006. 


§ 105-449.48. Fees and civil penalties credited to Highway 
Fund. 


All fees collected under this Article and all civil penalties collected under 
G.S. 105-449.52 shall be credited to the Highway Fund. (1955, c. 823, s. 12; 
LOT Cee Ors W19S “b9So eC ML La este i lOO leCe ance) 


§ 105-449.49. Temporary permits. 


Upon application to the Secretary and payment of a fee of fifty dollars 
($50.00), a motor carrier may obtain a temporary permit authorizing the 
carrier to operate a vehicle in the State without registering the vehicle in 
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accordance with G.S. 105-449.47 for not more than three days. A motor carrier 
to whom a temporary permit has been issued may elect not to report its 
operation of the vehicle during the three-day period. The Secretary may refuse 
to issue a temporary permit to any of the following: 
(1) A motor carrier whose registration has been withheld or revoked. 
(2) A motor carrier who the Secretary determines is evading payment of 
tax through the successive purchase of temporary permits. (1955, c. 
S2onciuias 19f3 con4 765s. 493; 1979) cll i938 (Ree. Sess., 1982), c. 
Pe oAtsal 51983cc. G13.s08: W991) cili82.1se6:.c. 487 ss.ef; 1991 (Reg. 
Sess., 1992), c. 913, s. 10; 2003-349, s. 10.1.) 


Effect of Amendments. — Session Laws graph, substituted “three days” for “20 days” 
2003-349, s. 10.1, effective January 1, 2004, in and in the second sentence, substituted “three- 
the first sentence of the introductory para- day period” for “20-day period.” 


§ 105-449.50. Application blanks. 


The Secretary shall prepare forms to be used in making applications in 
accordance with this Article and the applicant shall furnish all information 
required by such forms. (1955, c. 823, s. 14; 1973, c. 476, s. 193.) 


§ 105-449.51. Violations declared to be misdemeanors. 


Any person who operates or causes to be operated on a highway in this State 
a motor vehicle that does not carry a registration card as required by this 
Article, does not properly display an identification marker as required by this 
Article, or is not registered in accordance with this Article is guilty of a Class 
3 misdemeanor and, upon conviction thereof, shall be fined two hundred 
dollars ($200.00). Each day’s operation in violation of any provision of this 
section shall constitute a separate offense. (1955, c. 823, s. 15; 1973, c. 476, s. 
ioe wiossec (13.559: 1993) ¢.539, 6734-19945 Mix, Sess. c. 24s. 14(c); 
2005-435, s. 8.) 


Effect of Amendments. — Session Laws _ than ten dollars ($10.00) nor more than” there- 
2005-435, s. 8, effective January 1, 2006, de- after in the introductory language. 
leted “only” preceding “be fined” and “no less 


§ 105-449.52. Civil penalties applicable to motor carriers. 


(a) Penalty. — A motor carrier who does any of the following is subject to a 
civil penalty: 

(1) Operates in this State or causes to be operated in this State a motor 
vehicle that either fails to carry the registration card required by this 
Article or fails to display an identification marker in accordance with 
this Article. The amount of the penalty is one hundred dollars 
($100.00). 

(2) Is unable to account for identification markers the Secretary issues the 
motor carrier, as required by G.S. 105-449.47. The amount of the 
penalty is one hundred dollars ($100.00) for each identification 
marker the carrier is unable to account for. 

(3) Displays an identification marker on a motor vehicle operated by a 
motor carrier that was not issued to the carrier by the Secretary under 
G.S. 105-449.47. The amount of the penalty is one thousand dollars 
($1,000) for each identification marker unlawfully obtained. Both the 
licensed motor carrier to whom the Secretary issued the identification 
marker and the motor carrier displaying the unlawfully obtained 
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identification marker are jointly and severally liable for the penalty 
under this subdivision. 

A penalty imposed under this section is payable to the Department 
of Revenue, the Department of Crime Control and Public Safety, or 
the Division of Motor Vehicles. When a motor vehicle is found to be 
operating without a registration card or an identification marker or 
with an identification marker the Secretary did not issue for the 
vehicle, the motor vehicle may not be driven for a purpose other than 
to park the motor vehicle until the penalty imposed under this section 
is paid unless the officer that imposes the penalty determines that 
operation of the motor vehicle will not jeopardize collection of the 
penalty. 

(b) Hearing. — The procedure set out in G.S. 105-449.119 for protesting a 
penalty imposed under Article 36C, Part 6, of this Chapter applies to a penalty 
imposed under this section. (1955, c. 823, s. 16; 1957, c. 948; 1973, c. 476, s. 193; 
1975, c. 716, s. 5; 1981, c. 690, s. 185:L9832c.-713%s-604199), cA 2ee ek aan 
(Reg. Sess., 1992), c. 913, s. 11; 1998-146, s. 2; 1999-337, s. 43; 2002-108, s. 4; 
2004-170, s. 25.) 


Effect of Amendments. — Session Laws “either fails” for “does not” and “fails” for “does 
2002-108, s. 4, effective January 1, 2003, re- not”; and inserted “the Department of Crime 
wrote the section heading and subsection (a). Control and Public Safety,” following “Depart- 


Session Laws 2004-170, s. 25, effective Au- ment of Revenue” in the first sentence of the 
gust 2, 2004, in subdivision (a)(1), substituted paragraph following subdivision (a)(3). 


§ 105-449.53: Repealed by Session Laws 1963, c. 1169, s. 6. 


§ 105-449.54. Commissioner of Motor Vehicles made pro- 
cess agent of nonresident motor carriers. 


By operating a motor vehicle on the highways of this State, a nonresident 
motor carrier consents to the appointment of the Commissioner of Motor 
Vehicles as its attorney in fact and process agent for all summonses or other 
lawful process or notice in any action, assessment, or other proceeding under 
this Chapter. (1955, c. 823, s. 18; 2004-170, s. 26.) 


Effect of Amendments. — Session Laws 
2004-170, s. 26, effective August 2, 2004, re- 
wrote the section. 


8§ 105-449.55, 105-449.56: Repealed by Session Laws 1991, c. 42, s. 17. 


Cross References. — As to enforcement of 
Subchapter V, see now G.S. 105-269.3. 


§ 105-449.57. Cooperative agreements between jurisdic- 
tions. 


(a) Authority. — The Secretary may enter into cooperative agreements with 
other jurisdictions for exchange of information in administering the tax 
imposed by this Article. No agreement, arrangement, declaration, or amend- 
ment to an agreement is effective until stated in writing and approved by the 
Secretary. 

(b) Content. — An agreement may provide for determining the base state for 
motor carriers, records requirements, audit procedures, exchange of informa- 
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tion, persons eligible for tax licensing, defining qualified motor vehicles, 
determining if bonding is required, specifying reporting requirements and 
periods, including defining uniform penalty and interest rates for late report- 
ing, determining methods for collecting and forwarding of motor carrier taxes 
and penalties to another jurisdiction, and any other provisions that will 
facilitate the administration of the agreement. 

(c) Disclosure. — In accordance with G.S. 105-259, the Secretary may, as 
required by the terms of an agreement, forward to officials of another 
jurisdiction any information in the Department’s possession relative to the use 
of motor fuel or alternative fuel by any motor carrier. The Secretary may 
disclose to officials of another jurisdiction the location of offices, motor vehicles, 
and other real and personal property of motor carriers. 

(d) Audits. — An agreement may provide for each jurisdiction to audit the 
records of motor carriers based in the jurisdiction to determine if the taxes due 
each jurisdiction are properly reported and paid. Each jurisdiction must 
forward the findings of the audits performed on motor carriers based in the 
jurisdiction to each jurisdiction in which the carrier has taxable use of motor 
fuel or alternative fuel. For motor carriers not based in this State, the 
Secretary may utilize the audit findings received from another jurisdiction as 
the basis upon which to propose assessments of taxes against the carrier as 
though the audit had been conducted by the Secretary. Penalties and interest 
must be assessed at the rates provided in the agreement. 

No agreement entered into pursuant to this section may preclude the 
Department from auditing the records of any motor carrier covered by this 
Chapter. 

The provisions of Article 9 of this Chapter apply to any assessment or order 
made under this section. 

(e) Restriction. — The Secretary may not enter into any agreement that 
would increase or decrease taxes and fees imposed under Subchapter V of 
Chapter 105 of the General Statutes. Any provision to the contrary is void. 
(1989, c. 667, s. 1; 1993, c. 485, s. 36; 1995 (Reg. Sess., 1996), c. 647, s. 50; 
1999-337, s. 42.) 


§§ 105-449.58, 105-449.59: Reserved for future codification purposes. 


ARTICLE 36C. 
Gasoline, Diesel, and Blends. 


Part 1. General Provisions. 


§ 105-449.60. Definitions. 


The following definitions apply in this Article: 

(1) Biodiesel. — Any fuel or mixture of fuels derived in whole or in part 
from agricultural products or animal fats or wastes from these 
products or fats. 

(1a) Biodiesel provider. — A person who does any of the following: 

a. Produces an average of no more than 500,000 gallons of biodiesel 
per month during a calendar year. A person who produces more 
than this amount is a refiner. 

b. Imports biodiesel outside the terminal transfer system by means of 
a marine vessel, a transport truck, a railroad tank car, or a tank 
wagon. 

(1b) to (1d) Reserved for future codification purposes. 
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(le) Blended fuel. — A mixture composed of gasoline or diesel fuel and 
another liquid, other than a de minimus amount of a product such as 
carburetor detergent or oxidation inhibitor, that can be used as a fuel 
in a highway vehicle. 

(2) Blender. — A person who produces blended fuel outside the terminal 
transfer system. 

(3) Bulk-end user. — A person who maintains storage facilities for motor 
fuel and uses part or all of the stored fuel to operate a highway 
vehicle. 

(4) Bulk plant. — A motor fuel storage and distribution facility that is not 
a terminal and from which motor fuel may be removed at a rack. 

(5) Code. — Defined in G.S. 105-228.90. 

(6) Destination state. — The state, territory, or foreign country to which 
motor fuel is directed for delivery into a storage facility, a receptacle, 
a container, or a type of transportation equipment for the purpose of 
resale or use. 

(7) Diesel fuel. — Any liquid, other than gasoline, that is suitable for use 
as a fuel in a diesel-powered highway vehicle. The term includes 
biodiesel, fuel oil, heating oil, high-sulfur dyed diesel fuel, and 
kerosene. The term does not include jet fuel sold to a buyer who is 
certified to purchase jet fuel under the Code. 

(8) Distributor. — A person who acquires motor fuel from a supplier or 
from another distributor for subsequent sale. 

(9) Dyed diesel fuel. — Diesel fuel that meets the dyeing and marking 
requirements of § 4082 of the Code. 

(10) Elective supplier. — A supplier that is required to be licensed in this 
State and that elects to collect the excise tax due this State on motor 
fuel that is removed by the supplier at a terminal located in another 
state and has this State as its destination state. 

(11) Export. — To obtain motor fuel in this State for sale or other 
distribution in another state. In applying this definition, motor fuel 
delivered out-of-state by or for the seller constitutes an export by the 
seller and motor fuel delivered out-of-state by or for the purchaser 
constitutes an export by the purchaser. 

(12) Fuel alcohol. — Alcohol, methanol, or fuel grade ethanol. 

(13) Fuel alcohol provider. — A person who does any of the following: 

a. Produces an average of no more than 500,000 gallons of fuel alcohol 
per month during a calendar year. A person who produces more 
than this amount is a refiner. 

b. Imports fuel alcohol outside the terminal transfer system by means 
of a marine vessel, a transport truck, a railroad tank car, or a tank 


wagon. 

(14) Gasohol. — A blended fuel composed of gasoline and fuel grade 
ethanol. 

(15) Gasoline. — Any of the following: 

a. All products that are commonly or commercially known or sold as 
gasoline and are suitable for use as a fuel in a highway vehicle, 
other than products that have an American Society for Testing 
Materials octane number of less than 75 as determined by the 
motor method. 

b. A petroleum product component of gasoline, such as naptha, 
reformate, or toluene. 

c. Gasohol. 

d. Fuel alcohol. 

The term does not include aviation gasoline sold for use in an aircraft 

motor. “Aviation gasoline” is gasoline that is designed for use in an 
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aircraft motor and is not adapted for use in an ordinary highway 

vehicle. 

(16) Gross gallons. — The total amount of motor fuel measured in gallons, 
exclusive of any temperature, pressure, or other adjustments. 

(17) Highway. — Defined in G.S. 20-4.01(13). 

(18) Highway vehicle. — A self-propelled vehicle that is designed for use 
on a highway. 

(19) Import. — To bring motor fuel into this State by any means of 
conveyance other than in the fuel supply tank of a highway vehicle. In 
applying this definition, motor fuel delivered into this State from 
out-of-state by or for the seller constitutes an import by the seller, and 
motor fuel delivered into this State from out-of-state by or for the 
purchaser constitutes an import by the purchaser. 

(19a) In-State-only supplier. — Either of the following: 

a. Asupplier that is required to have a license and elects not to collect 
the excise tax due this State on motor fuel that is removed by the 
supplier at a terminal located in another state and has this State 
as its destination state. 

b. A supplier that does business only in this State. 

(20) Motor fuel. — Gasoline, diesel fuel, and blended fuel. 

(21) Motor fuel rate. — The rate of tax set in G.S. 105-449.80. 

(22) Motor fuel transporter. — A person who transports motor fuel by 
pipeline or who transports motor fuel outside the terminal transfer 
system by means of a transport truck, a railroad tank car, or a marine 
vessel. 

(23) Net gallons. — The amount of motor fuel measured in gallons when 
corrected to a temperature of 60 degrees Fahrenheit and a pressure of 
14 %o pounds per square inch. 

(24) Permissive supplier. — An out-of-state supplier that elects, but is not 
required, to have a supplier’s license under this Article. 

(25) Person. — Defined in G.S. 105-228.90. 

(26) Position holder. — The person who holds the inventory position in 
motor fuel in a terminal, as reflected on the records of the terminal 
operator. A person holds the inventory position in motor fuel when 
that person has a contract with the terminal operator for the use of 
storage facilities and terminaling services for fuel at the terminal. The 
term includes a terminal operator who owns fuel in the terminal. 

(27) Rack. — A mechanism for delivering motor fuel from a refinery, a 
terminal, or a bulk plant into a transport truck, a railroad tank car, or 
another means of transfer that is outside the terminal transfer 
system. 

(27a) Refiner. — A person who owns, operates, or controls a refinery. The 
term includes a person who produces an average of more than 500,000 
gallons of fuel alcohol or biodiesel a month during a calendar year. 

(27b) Refinery. — A facility used to process crude oil, unfinished oils, 
natural gas liquids, or other hydrocarbons into motor fuel and from 
which fuel may be removed by pipeline or vessel or at a rack. The term 
does not include a facility that produces only blended fuel or gasohol. 

(28) Removal. — A physical transfer other than by evaporation, loss, or 
destruction. A physical transfer to a transport truck or another means 
of conveyance outside the terminal transfer system is complete upon 
delivery into the means of conveyance. 

(29) Retailer. — A person who maintains storage facilities for motor fuel 
and who sells the fuel at retail or dispenses the fuel at a retail 
location. 

(30) Secretary. — Defined in G.S. 105-228.90. 
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(31) Supplier. — Any of the following: 

a. A position holder or a person who receives motor fuel pursuant to 
a two-party exchange. 

b. A fuel alcohol provider. 

c. A biodiesel provider. 

d. A refiner. 

(32) System transfer. — Either of the following: 

a. A transfer of motor fuel within the terminal transfer system. 

b. A transfer, by transport truck or railroad tank car, of fuel grade 
ethanol. 

(33) Tank wagon. — A truck that is not a transport truck and is designed 
or used to carry at least 1,000 gallons of motor fuel. 

(33a) Tax. — An inspection or other excise tax on motor fuel and any other 
fee or charge imposed on motor fuel on a per-gallon basis. 

(34) Terminal. — A motor fuel storage and distribution facility that has 
been assigned a terminal control number by the Internal Revenue 
Service, is supplied by pipeline or marine vessel, and from which 
motor fuel may be removed at a rack. 


(35) Terminal operator. — A person who owns, operates, or otherwise 
controls a terminal. 
(36) Terminal transfer system. — The motor fuel distribution system 


consisting of refineries, pipelines, marine vessels, and terminals. The 
term has the same meaning as “bulk transfer/terminal system” under 
26 C.F.R. § 48.4081-1. 

(37) Transmix. — Either of the following: 

a. The buffer or interface between two different products in a pipeline 
shipment. 

b. A mix of two different products within a refinery or terminal that 
results in an off-grade mixture. 

(38) Transport truck. — A semitrailer combination rig designed or used to 
transport loads of motor fuel over a highway. 

(39) Trustee. A person who is licensed as a supplier, an elective 
supplier, or a permissive supplier and who receives tax payments from 
and on behalf of a licensed distributor. 

(40) Two-party exchange. — A transaction in which motor fuel is trans- 
ferred from one licensed supplier to another licensed supplier pursu- 
ant to an exchange agreement under which the supplier that is the 
position holder agrees to deliver motor fuel to the other supplier or the 
other supplier’s customer at the rack of the terminal at which the 
delivering supplier is the position holder. 

(41) User. — A person who owns or operates a licensed highway vehicle 
that has a registered gross vehicle weight of at least 10,001 pounds 
and who does not maintain storage facilities for motor fuel. (1995, c. 
390,58. 33n1995, Ree, e881 996), .c-1641,'ss.e18 2° 1998-146 eens 
2000-173, ss. 13(a), 14(a); 2001-414, s. 27; 2002-108, ss. 5, 6; 2003-349, 
See 204 1el O eae Qui) 


Editor’s Note. — Session Laws 1998-146, s. Revenue’s Fuel Tax Action Plan in an amount 


13, applicable to transactions occurring on or 
after January 1, 1999, substituted “transac- 
tion” for “exchange” in subdivision (31)a., and 
rewrote subdivision (40). Session Laws 2000- 
173, s. 13(a) amended subdivisions (31) and 
(40) to restore the pre-1998 wording. 

Session Laws 2004-124, s. 30.9, provides: 
“Any funds received by the Department of 
Transportation as a result of the Department of 


greater than the costs of administering the 
program during the 2004-2005 fiscal year shall 
be distributed equally among the 14 Highway 
Divisions. One-half of the funds distributed to 
each Highway Division shall be used for con- 
tract resurfacing and the remaining one-half of 
the funds distributed to each Highway Division 
shall be used for highway maintenance. 

“The Department of Revenue shall submit 


1246 


§105-449.61 


periodic reports to the Joint Legislative Trans- 
portation Oversight Committee and the Joint 
Legislative Commission on Governmental Op- 
erations on the implementation of the Depart- 
ment’s Fuel Tax Action Plan. The initial report 
shall describe the plan, the steps the Depart- 
ment intends to take to implement the plan, the 
timetable for implementation of the steps, and 
the amount of revenue the Department expects 
to generate. Subsequent reports shall describe 
the Department’s progress in implementing the 
plan, the number of newly authorized positions 
that have been filled, and the amount and 
source of revenue generated from implementa- 
tion. The Department shall submit the initial 
report August 1, 2004. Subsequent reports 
shall be submitted every three months starting 
November 1, 2004, until the end of the plan. 
The Department shall not distribute revenue 
generated by the Fuel Tax Action Plan until the 
revenue has been included in a report submit- 
ted under this section.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
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“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2002-108, ss. 5 and 6, effective January 1, 2003, 
recodified former subdivision (1) as subdivision 
(le); added subdivisions (1), (la), (27a), and 
(27b); added “and biodiesel” in subdivision (7); 
added “alcohol” in subdivision (12); rewrote 
subdivision (13); substituted “alcohol” for 
“grade ethanol” in paragraph (15)d; inserted 
“by pipeline or who transports motor fuel” in 
subdivision (22); added paragraphs (31)c and 
(31)d; and rewrote subdivision (33). 

Session Laws 2003-349, s. 10.2, effective Jan- 
uary 1, 2004, substituted “is designed” for “has 
a compartment designed” in subdivision (33). 

Session Laws 2004-170, s. 27, effective Au- 
gust 2, 2004, substituted “biodiesel, fuel oil, 
heating oil, high-sulfur dyed diesel fuel, and 
kerosene” for “kerosene and biodiesel” in subdi- 
vision (7). 


CASE NOTES 


Editor’s Note. — The case below was de- 
cided under repealed Article 36 of this chapter. 
Tax is payable by the first distributor. In 


re Sing Oil Co., 263 N.C. 520, 139 S.E.2d 599 
(1965). 


§ 105-449.61. Tax restrictions; administration. 


(a) No Local Tax. — A county or city may not impose a tax on the sale, 


distribution, or use of motor fuel. 


(b) No Double Tax. — The tax imposed by this Chapter applies only once on 


the same motor fuel. 


(c) Administration. — Article 9 of this Chapter applies to this Article. (1995, 


GiovUyS. o.) 


§ 105-449.62. Nature of tax. 


This Article imposes a tax on motor fuel to provide revenue for the State’s 
transportation needs and for the other purposes listed in Part 7 of this Article. 
The tax is collected from the supplier or importer of the fuel because this 
method is the most efficient way to collect the tax. The tax is designed, 
however, to be paid ultimately by the person who consumes the fuel. The tax 
becomes a part of the cost of the fuel and is consequently paid by those who 
subsequently purchase and consume the fuel. (1997-60, s. 1.) 


S$ 105-449.63 through 105-449.64: Reserved for future codification 


purposes. 
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Part 2. Licensing. 


§ 105-449.65. List of persons who must have a license. 


(a) License. — A person may not engage in business in this State as any of 
the following unless the person has a license issued by the Secretary autho- 
rizing the person to engage in that business: 

(1) A refiner. 

(2) A supplier. 

(3) A terminal operator. 

(4) An importer. 

(5) An exporter. 

(6) A blender. 

(7) A motor fuel transporter. 

(8) Repealed by Session Laws 1999-438, s. 20, effective August 10, 1999. 

(9) Repealed by Session Laws 1999-438, s. 21, effective August 10, 1999. 

(10) A distributor who purchases motor fuel from an elective or permis- 
sive supplier at an out-of-state terminal for import into this State. 

(b) Multiple Activity. — A person who is engaged in more than one activity 
for which a license is required must have a separate license for each activity, 
unless this subsection provides otherwise. A person who is licensed as a 
supplier is considered to have a license as a distributor. A person who is 
licensed as an occasional importer or a tank wagon importer is not required to 
obtain a separate license as a distributor unless the importer is also purchas- 
ing motor fuel, at the terminal rack, from an elective or permissive supplier 
who is authorized to collect and remit the tax to the State. A person who is 
licensed as a distributor is not required to obtain a separate license as an 
importer if the distributor acquires fuel for import only from an elective 
supplier or a permissive supplier and is not required to obtain a separate 
license as an exporter. A person who is licensed as a distributor or a blender is 
not required to obtain a separate license as a motor fuel transporter if the 
distributor or blender does not transport motor fuel for others for hire. (1995, 
c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 647, s. 3; 1997-60, s. 2; 1999-438, ss. 20, 
21; 2003-349, s. 10.3; 2005-435, s. 9.) 


Effect of Amendments. — Session Laws Session Laws 2005-435, s. 9, effective Janu- 
2003-349, s. 10.3, effective January 1, 2004, ary 1, 2006, rewrote the second and third sen- 
added subdivision (a)(10). tences of subsection (b). 


§ 105-449.66. Types of importers; restrictions on who can 
get a license as an importer. 


(a) Types. — An applicant for a license as an importer must indicate the 
type of importer license sought. The types of importers are as follows: 

(1) Bonded importer. — A bonded importer is a person, other than a 
supplier, who imports, by transport truck or another means of 
transfer outside the terminal transfer system, motor fuel removed 
from a terminal located in another state in any of the following 
circumstances: 

a. The state from which the fuel is imported does not require the 
seller of the fuel to collect motor fuel tax on the removal either at 
that state’s rate or the rate of the destination state. 

b. The supplier of the fuel is not an elective supplier. 

c. The supplier of the fuel is not a permissive supplier. 
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(2) Occasional importer. — An occasional importer is any of the following 
that imports motor fuel by any means outside the terminal transfer 
system: 

a. A distributor that imports motor fuel on an average basis of no 
more than once a month during a calendar year. 

b. A bulk-end user that acquires motor fuel for import from a bulk 
plant and is not required to be licensed as a bonded importer. 

c. A distributor that imports motor fuel for use in a race car. 

(3) Tank wagon importer. — A tank wagon importer is a person who 
imports, only by means of a tank wagon, motor fuel that is removed 
from a terminal or a bulk plant located in another state. 

(b) Restrictions. — A person may not be licensed as more than one type of 
importer. A bulk-end user that imports motor fuel from a terminal of a supplier 
that is not an elective or a permissive supplier must be licensed as a bonded 
importer. A bulk-end user that imports motor fuel from a bulk plant and is not 
required to be licensed as a bonded importer must be licensed as an occasional 
importer. A bulk-end user that imports motor fuel only from a terminal of an 
elective or a permissive supplier is not required to be licensed as an importer. 
(1995, c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 647, s. 4; 1997-60, s. 3.) 


§ 105-449.67. List of persons who may obtain a license. 


A person who is engaged in business as any of the following may obtain a 
license issued by the Secretary for that business: 
(1) Adistributor who is not required to be licensed under G.S. 105-449.65. 
(2) A permissive supplier. (1995, c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 
647, s. 5; 1997-60, s. 4; 2003-349, s. 10.4.) 


Effect of Amendments. — Session Laws added “who is not required to be licensed under 
2003-349, s. 10.4, effective January 1, 2004, G.S. 105-449.65” in subdivision (1). 


§ 105-449.68. Restrictions on who can get a license as a 
distributor. 


A bulk-end user of motor fuel may not be licensed as a distributor unless the 
bulk-end user also acquires motor fuel from a supplier or from another 
distributor for subsequent sale. This restriction does not apply to a bulk-end 
user that was licensed as a distributor on January 1, 1996. If a distributor 
license held by a bulk-end user on January 1, 1996, is subsequently cancelled, 
the bulk-end user is subject to the restriction set in this section. (1995, c. 390, 
s. 3; 2000-173, s. 14(b).) 


§ 105-449.69. How to apply for a license. 


(a) General. — To obtain a license, an applicant must file an application 
with the Secretary on a form provided by the Secretary. An application must 
include the applicant’s name, address, federal employer identification number, 
and any other information required by the Secretary. 

(b) Most Licenses. — An applicant for a license as a refiner, a supplier, a 
terminal operator, an importer, a blender, or a distributor must meet the 
following requirements: 

(1) If the applicant is a corporation, the applicant must either be incor- 
porated in this State or be authorized to transact business in this 
State. 

(2) If the applicant is a limited liability company, the applicant must 
either be organized in this State or be authorized to transact business 
in this State. 
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(3) Ifthe applicant is a limited partnership, the applicant must either be 
formed in this State or be authorized to transact business in this 
State. 

(4) Ifthe applicant is an individual or a general partnership, the applicant 
must designate an agent for service of process and give the agent’s 
name and address. 

(c) Federal Certificate. — An applicant for a license as a refiner, a supplier, 
a terminal operator, a blender, or a permissive supplier must have a federal 
Certificate of Registry that is issued under § 4101 of the Code and authorizes 
the applicant to enter into federal tax-free transactions in taxable motor fuel 
in the terminal transfer system. An applicant that is required to have a federal 
Certificate of Registry must include the registration number of the certificate 
on the application for a license under this section. 

An applicant for a license as an importer, an exporter, or a distributor that 
has a federal Certificate of Registry issued under § 4101 of the Code must 
include the registration number of the certificate on the application for a 
license under this section. 

(d) Import Activity. — An applicant for a license as an importer or as a 
distributor must list on the application each state from which the applicant 
intends to import motor fuel and, if required by a state listed, must be licensed 
or registered for motor fuel tax purposes in that state. If a state listed requires 
the applicant to be licensed or registered, the applicant must give the 
applicant’s license or registration number in that state. 

(e) Export Activity. — An applicant for a license as an exporter must 
designate an agent located in North Carolina for service of process and must 
give the agent’s name and address. An applicant for a license as an exporter or 
as a distributor must list on the application each state to which the applicant 
intends to export motor fuel received in this State by means of a transfer that 
is outside the terminal transfer system and, if required by a state listed, must 
be licensed or registered for motor fuel tax purposes in that state. If a state 
listed requires the applicant to be licensed or registered, the applicant must 
give the applicant’s license or registration number in that state. (1995, c. 390, 
s. 3; 1995 (Reg. Sess., 1996), c. 647, s. 6; 2003-349, s..10.5: 2005-435, s: 10) 


Effect of Amendments. — Session Laws Session Laws 2005-435, s. 10, effective Sep- 
2003-349, s. 10.5, effective January 1, 2004, tember 27, 2005, deleted “a bulk-end user of 
deleted the second paragraphs of subsections undyed diesel fuel, a retailer of undyed diesel 
(d) and (e), relating to the export and import of fuel” following “an importer” in subsection (b). 
motor fuel to a state not listed on the license 
holder’s application. 


§ 105-449.70. Supplier election to collect tax on out-of- 
state removals. 


(a) Election. — An applicant for a license as a supplier may elect on the 
application to collect the excise tax due this State on motor fuel that is removed 
by the supplier at a terminal located in another state and has this State as its 
destination state. The Secretary must provide for this election on the applica- 
tion form. A supplier that makes the election allowed by this section is an 
elective supplier. A supplier that does not make the election allowed by this 
section is an in-State-only supplier. 

A supplier that does not make the election on the application for a supplier’s 
license may make the election later by completing an election form provided by 
the Secretary. A supplier that does not make the election may not act as an 
elective supplier for motor fuel that is removed at a terminal in another state 
and has this State as its destination state. 
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(b) Effect. — A supplier that makes the election allowed by this section 
agrees to all of the following with respect to motor fuel that is removed by the 
supplier at a terminal located in another state and has this State as its 
destination state: 

(1) To collect the excise tax due this State on the fuel and to waive any 
defense that the State lacks jurisdiction to require the supplier to 
collect the excise tax due this State under this Article on the fuel. 

(2) To report and pay the tax due on the fuel in the same manner as if the 
removal had occurred at a terminal located in this State. 

(3) To keep records of the removal of the fuel and submit to audits 
concerning the fuel as if the removal had occurred at a terminal 
located in this State. 

(4) To report removals of fuel received by a person who is not licensed in 
the state where the removal occurred. 

(c) Limited Jurisdiction. — A supplier that makes the election allowed by 
this section acknowledges that the State imposes the requirements listed in 
subsection (b) of this section on the supplier under its general police power set 
out in Article 3 of Chapter 119 of the General Statutes to regulate the quality 
of motor fuel and thereby promote public health and safety. A supplier that 
makes the election allowed by this section submits to the jurisdiction of the 
State only for the administration of this Article. (1995, c. 390, s. 3; 1995 (Reg. 
Sess., 1996), c. 647, ss. 7, 8.) 


§ 105-449.71. Permissive supplier election to collect tax on 
out-of-state removals. 


(a) Election. — An out-of-state supplier that is not required to have a license 
under this Part may elect to have a license and thereby become a permissive 
supplier. An out-of-state supplier that does not make this election may not act 
as a permissive supplier for motor fuel that is removed at a terminal in another 
state and has this State as its destination state. 

(b) Effect. — By obtaining a license as a permissive supplier, the permissive 
supplier agrees to be subject to the same requirements as a supplier and to all 
of the following with respect to motor fuel that is removed by the permissive 
supplier at a terminal located in another state and has this State as its 
destination state: 

(1) To collect the excise tax due this State on the fuel and to waive any 
defense that the State lacks jurisdiction to require the supplier to 
collect the excise tax due this State under this Article on the fuel. 

(2) To report and pay the tax due on the fuel in the same manner as if the 
removal had occurred at a terminal located in this State. 

(3) To keep records of the removal of the fuel and submit to audits 
concerning the fuel as if the removal had occurred at a terminal 
located in this State. 

(4) To report removals of fuel received by a person who is not licensed in 
the state where the removal occurred. 

(c) Limited Jurisdiction. — A supplier that makes the election allowed by 
this section acknowledges that the State imposes the requirements listed in 
subsection (b) of this section on the supplier under its general police power set 
out in Article 3 of Chapter 119 of the General Statutes to regulate the quality 
of motor fuel and thereby promote public health and safety. A supplier that 
makes the election allowed by this section submits to the jurisdiction of the 
State only for the administration of this Article. (1995, c. 390, s. 3; 1995 (Reg. 
Sess., 1996), c. 647, s. 9.) 
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§ 105-449.72. Bond or letter of credit required as a condi- 
tion of obtaining and keeping certain licenses 
or of applying for certain refunds. 


(a) Initial Bond. — An applicant for a license as a refiner, a terminal 
operator, a supplier, an importer, a blender, a permissive supplier, or a 
distributor must file with the Secretary a bond or an irrevocable letter of credit. 
A bond or an irrevocable letter of credit must be conditioned upon compliance 
with the requirements of this Article, be payable to the State, and be in the 
form required by the Secretary. The amount of the bond or irrevocable letter of 
credit is determined as follows: 

(1) For an applicant for a license as any of the following, the amount is two 
million dollars ($2,000,000): 

a. A refiner. 

b. A terminal operator. 

c. Asupplier that is a position holder or a person that receives motor 
fuel pursuant to a two-party exchange. 

d. A bonded importer. 

e. A permissive supplier. 

(2) For an applicant for a license as any of the following, the amount is two 
times the applicant’s average expected monthly tax liability under 
this Article, as determined by the Secretary. The amount may not be 
less than two thousand dollars ($2,000) and may not be more than five 
hundred thousand dollars ($500,000): 

a. A supplier that is a fuel alcohol provider or a biodiesel provider but 
is neither a position holder nor a person that receives motor fuel 
pursuant to a two-party exchange. 

b. An occasional importer. 

c. A tank wagon importer. 

d. A distributor. 

e. Repealed by Session Laws 1997-60, s. 5, effective October 5, 1997. 

(3) For an applicant for a license as a blender, a bond is required only if 
the applicant’s average expected annual tax liability under this 
Article, as determined by the Secretary, is at least two thousand 
dollars ($2,000). When a bond is required, the bond amount is the 
same as under subdivision (2) of this subsection. 

(b) Multiple Activity. — An applicant for a license as a distributor and as a 
bonded importer must file only the bond required of a bonded importer. An 
applicant for two or more of the licenses listed in subdivision (a)(2) or (a)(3) of 
this section may file one bond that covers the combined liabilities of the 
applicant under all the activities. A bond for these combined activities may not 
exceed the maximum amount set in subdivision (a)(2) of this subsection. 

(c) Adjustment to Bond. — When notified to do so by the Secretary, a person 
that has filed a bond or an irrevocable letter of credit and that holds a license 
listed in subdivision (a)(2) of this section must file an additional bond or 
irrevocable letter of credit in the amount requested by the Secretary. The 
person must file the additional bond or irrevocable letter of credit within 30 
days after receiving the notice from the Secretary. The amount of the initial 
bond or irrevocable letter of credit and any additional bond or irrevocable letter 
of credit filed by the license holder, however, may not exceed the limits set in 
subdivision (a)(2) of this section. 

(d) Replacements. — When a license holder files a bond or an irrevocable 
letter of credit as a replacement for a previously filed bond or letter of credit 
and the license holder has paid all taxes and penalties due under this Article, 
the Secretary must take one of the following actions: 

(1) Return the previously filed bond or letter of credit. 
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(2) Notify the person liable on the previously filed bond that the person is 
released from liability on the bond. 

(e) Credit Card Companies. — The Secretary may require a credit card 
company to file with the Secretary a bond if the company applies for a refund 
under G.S. 105-449.105(a) and the Secretary determines after an audit that a 
bond is needed to protect the State from loss in collecting any additional tax 
due pursuant to the audit. The bond must be conditioned upon compliance with 
the requirements of this Article, be payable to the State, and be in the form 
required by the Secretary. The amount of a bond required under this subsec- 
tion is two times the average monthly refund due, subject to the minimum and 
maximum amounts provided in subdivision (a)(2) of this section. (1995, c. 390, 
om31995 (Ree. Sess, 1996), c.647, s: 10; 1997-60, s° 9; 1998-146, s. 4; 
2001-205, s. 5; 2002-108, ss. 7, 8; 2003-349, s. 10.6; 2004-170, s. 28.) 


Effect of Amendments. — Session Laws 
2002-108, ss. 7 and 8, effective January 1, 2003, 
in subdivision (a)(2)a, inserted “or a biodiesel 
provider”; and in subdivision (d)(2), deleted 
“and the license holder” following “previously 
filed bond.” 

Session Laws 2003-349, s. 10.6, effective Jan- 


sand dollars ($500,000)” for “two hundred fifty 
thousand dollars ($250,000)” in the last sen- 
tence of subdivision (a)(2). 

Session Laws 2004-170, s. 28, effective Au- 
gust 2, 2004, inserted “or an irrevocable letter 
of credit” preceding “must be conditioned” in 
the introductory language of subsection (a). 


uary 1, 2004, substituted “five hundred thou- 


§ 105-449.73. Reasons why the Secretary can deny an ap- 
plication for a license. 


The Secretary may refuse to issue a license to an applicant that has done any 
of the following: 

(1) Had a license or registration issued under this Article or former Article 
36 or 36A of this Chapter cancelled by the Secretary for cause. 

(1a) Had a motor fuel license or registration issued by another state 
cancelled for cause. 

(2) Had a federal Certificate of Registry issued under § 4101 of the Code, 
or a similar federal authorization, revoked. 

(3) Been convicted of fraud or misrepresentation. 

(4) Been convicted of any other offense that indicates that the applicant 
may not comply with this Article if issued a license. 

(5) Failed to remit payment for a tax debt under Chapter 100 or Chapter 
119 of the General Statutes. The term “tax debt” has the same 
meaning as defined in G.S. 105-243.1. 

(6) Failed to file a return due under Chapter 105 or Chapter 119 of the 
General Statutes. (1995, c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 647, s. 
11; 2003-349, s. 10.7; 2005-435, s. 11.) 


Editor’s Note. — The subsection designa- 
tion (la) was assigned by the Revisor of Stat- 
utes, the designation in Session Laws 1995 
(Reg. Sess., 1996), c. 647, s. 11, having been (2). 
The remaining subsections designations are 
unchanged. 

Effect of Amendments. — Session Laws 


2003-349, s. 10.7, effective January 1, 2004, 
added subdivisions (5) and (6). 

Session Laws 2005-435, s. 11, effective Sep- 
tember 27, 2005, rewrote the first paragraph, 
substituted “a tax debt” for “an overdue tax 
debt” twice in subdivision (5). 


§ 105-449.74. Issuance of license. 


Upon approval of an application, the Secretary must issue a license to the 
applicant. A supplier’s license must indicate the category of the supplier. A 
license holder must maintain and display a copy of the license issued under 
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this Part in a conspicuous place at each place of business of the license holder. 
A license is not transferable and remains in effect until surrendered or 
cancelled: (1995, c. 390, s. 3; 2004-170, s. 29.) 


Effect of Amendments. — Session Laws _ preceding “applicant” in the first sentence; and 
2004-170, s. 29, effective August 2, 2004, de- in the third sentence, inserted “maintain and” 
leted “applicant as well as a duplicate copy of preceding “display a” and inserted “copy of the” 
the license for each place of business of the” preceding “license issued.” 


§ 105-449.75. License holder must notify the Secretary of 
discontinuance of business. 


A license holder that stops engaging in this State in the business for which 
the license was issued must give the Secretary written notice of the change and 
must surrender the license to the Secretary. The notice must give the date the 
change takes effect and, if the license holder has transferred the business to 
another by sale or otherwise, the date of the transfer and the name and 
address of the person to whom the business is transferred. 

If the license holder is a supplier, all taxes for which the supplier is liable 
under this Article but are not yet due become due on the date of the change. If 
the supplier has transferred the business to another and does not give the 
notice required by this section, the person to whom the supplier has trans- 
ferred the business is liable for the amount of any tax the supplier owed the 
State on the date the business was transferred. The liability of the person to 
whom the business is transferred is limited to the value of the property 
acquired from the supplier. (1995, c. 390, s. 3.) 


§ 105-449.76. Reasons why the Secretary can cancel a li- 
cense. 


The Secretary may cancel a license issued under this Article upon the 
written request of the license holder. The Secretary may summarily cancel the 
license of a license holder when the Secretary finds that the license holder is 
incurring liability for the tax imposed under this Article after failing to pay a 
tax when due under this Article. In addition, the Secretary may cancel the 
license of a license holder that commits one or more of the acts listed in G.S. 
105-449.120 after holding a hearing on whether the license should be can- 
celled. 

The Secretary must send a person whose license is summarily cancelled a 
notice of the cancellation and must give the person an opportunity to have a 
hearing on the cancellation within 10 days after the cancellation. The Secre- 
tary must give a person whose license may be cancelled after a hearing at least 
10 days’ written notice of the date, time, and place of the hearing. A notice of 
a summary license cancellation and a notice of hearing must be sent by 
registered mail to the last known address of the license holder. 

When the Secretary cancels a license and the license holder has paid all 
taxes and penalties due under this Article, the Secretary must take one of the 
following actions concerning a bond or an irrevocable letter of credit filed by the 
license holder: 

(1) Return an irrevocable letter of credit to the license holder. 

(2) Return a bond to the license holder or notify the person liable on the 
bond and the license holder that the person is released from liability 
on the bond. (1995, c. 390, s. 3.) 
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§ 105-449.77. Records and lists of license applicants and 
license holders. 


(a) Records. — The Secretary must keep a record of the following: 
(1) Applicants for a license under this Article. 
(2) Persons to whom a license has been issued under this Article. 
(3) Persons that hold a current license issued under this Article, by license 
category. 
(b) Lists. — The Secretary must annually give a list to each license holder 
of all the license holders under this Article. The list must state the name, 
account number, and business address of each license holder on the list. The 
Secretary must send a monthly update of the list to each licensed refiner or 
ngemees supplier and to any other license holder that requests a copy of the 
ist. 
(c) Repealed by Session Laws 2002-108, s. 9, effective January 1, 20038. 
eo c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 647, s. 12; 1997-60, s. 6; 2002-108, 
S09; 


Effect of Amendments. — Session Laws’ wrote subsection (b); and repealed subsection 
2002-108, s. 9, effective January 1, 2003, re- (c) relating to transporter lists. 


§§ 105-449.78, 105-449.79: Reserved for future codification purposes. 
Part 3. Tax and Liability. 
§ 105-449.80. Tax rate. 


(a) Rate. — The motor fuel excise tax rate is a flat rate of seventeen and 
one-half cents (17 1/2¢) a gallon plus a variable wholesale component. The 
variable wholesale component is either three and one-half cents (3 1/2¢) a 
gallon or seven percent (7%) of the average wholesale price of motor fuel for the 
applicable base period, whichever is greater. 

The two base periods are six-month periods; one ends on September 30 and 
one ends on March 31. The Secretary must set the tax rate twice a year based 
on the wholesale price for each base period. A tax rate set by the Secretary 
using information for the base period that ends on September 30 applies to the 
six-month period that begins the following January 1. A tax rate set by the 
Secretary using information for the base period that ends on March 31 applies 
to the six-month period that begins the following July 1. 

(b) Wholesale Price. — The Secretary must determine the average whole- 
sale price of motor fuel for each base period. To do this, the Secretary must use 
information on refiner and gas plant operator sales prices of finished motor 
gasoline and No. 2 diesel fuel for resale, published by the United States 
Department of Energy in the “Monthly Energy Review”, or equivalent data. 

The Secretary must compute the average sales price of finished motor 
gasoline for the base period, compute the average sales price for No. 2 diesel 
fuel for the base period, and then compute a weighted average of the results of 
the first two computations based on the proportion of tax collected on each 
under this Article for the base period. The Secretary must then convert the 
weighted average price to a cents-per-gallon rate and round the rate to the 
nearest one-tenth of a cent (1/10¢). If the converted cents-per-gallon rate is 
exactly between two-tenths of a cent (2/10¢), the Secretary must round the rate 
up to the higher of the two. 

(c) Notification. — The Secretary must notify affected taxpayers of the tax 
rate to be in effect for each six-month period beginning January 1 and July 1. 
(1995, c. 390, s. 3.) 
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§ 105-449.81. Excise tax on motor fuel. 


An excise tax at the motor fuel rate is imposed on motor fuel that is: 


(1) 
(2) 


(3) 


Removed from a refinery or a terminal and, upon removal, is subject to 
the federal excise tax imposed by § 4081 of the Code. 

Imported by a system transfer to a refinery or a terminal and, upon 
importation, is subject to the federal excise tax imposed by § 4081 of 
the Code. 

Imported by a means of transfer outside the terminal transfer system 
for sale, use, or storage in this State and would have been subject to 
the federal excise tax imposed by § 4081 of the Code if it had been 
removed at a terminal or bulk plant rack in this State instead of 


imported. 


(3a) Fuel alcohol or biodiesel, if it meets either of the following descrip- 


tions: 


a. Is removed from a terminal or another storage and distribution 
facility, unless the removed fuel is received by a supplier for 


subsequent sale. 


b. Is imported to this State outside the terminal transfer system by a 
means other than a marine vessel, a transport truck, or a railroad 


tank car. 


(4) Blended fuel made in this State or imported to this State. 

(5) Transferred within the terminal transfer system and, upon transfer, is 
subject to the federal excise tax imposed by section 4081 of the Code. 
(1995, c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 647, s. 13; 2004-170, s. 


30.) 


Editor’s Note. — The subdivision designa- 
tion (3a) was assigned by the Revisor of Stat- 
utes, the designation in Session Laws 1995 
(Reg. Sess., 1996), c. 647, s. 13, having been (4). 
The subdivision designation (4) remains un- 
changed. 


Effect of Amendments. — Session Laws 
2004-170, s. 30, effective August 2, 2004, in 
subdivision (3a), substituted “alcohol or 
biodiesel,” for “grade ethanol,” and substituted 
“af it meets either” for “that meets any.” 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under repealed Article 36 of this chapter. 

Excise and Not Property Tax. — The 
State gasoline tax is an excise and not a prop- 
erty tax. Stedman v. City of Winston-Salem, 
204 N.C. 2038, 167 S.E. 813 (1933). 

Tax imposed by this section is a privi- 
lege tax. In re Sing Oil Co., 263 N.C. 520, 139 
S.E.2d 599 (1965); In re Newsom Oil Co., 273 
N.C. 383, 160 S.E.2d 98 (1968). 

The word “receipt” means gasoline pur- 
chased for resale or for use by the purchasing 
distributor. In re Sing Oil Co., 263 N.C. 520, 
139 S.E.2d 599 (1965). 

This section places the burden on the 
distributor to pay the tax to the Secretary of 
Revenue. In re Newsom Oil Co., 273 N.C. 383, 
160 S.E.2d 98 (1968). 

Distributor may determine his tax lia- 
bility by either of two methods. He may 
compute his liability on his monthly sales, or on 
his monthly purchases. If he elects to use 
purchases to determine his tax liability, he is 


entitled to a tare on his receipts. In re Newsom 
Oil Co., 273 N.C. 383, 160 S.E.2d 98 (1968). 

Delivery of gasoline to one oil company 
on a second’s order constitutes technical pos- 
session and receipt by the second. In re Sing Oil 
Co., 263 N.C. 520, 139 S.E.2d 599 (1965). 

Where an oil company had oil delivered to 
another oil company on its order, it was held to 
be a distributor under this section and entitled 
to the tare allowed therein. In re Sing Oil Co., 
263 N.C. 520, 139 S.E.2d 599 (1965). 

Tax May Be Levied on Political Subdivi- 
sion. — Under the provisions of the N.C. 
Const., Art. V, § 5, the General Assembly is 
prohibited from levying a property tax on prop- 
erty owned by municipal corporations, but the 
prohibition does not extend to excise taxes, and 
under the provisions of this section, a munici- 
pality is lable for the gasoline tax on gasoline 
bought by it in bulk and distributed by it to its 
various departments for use in its governmen- 
tal functions. Stedman v. City of Winston-Sa- 
lem, 204 N.C. 203, 167 S.E. 813.(1933). 
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Tax Accrues upon Delivery of Gasoline Mr. Fred W. London, Gasoline Tax Division, 
to Service Station Operator on Consign- N.C. Department of Revenue, 43 N.C.A.G. 134 
ment. — See opinion of Attorney General to (1973) (decided under prior law). 


§ 105-449.82. Liability for tax on removals from a refinery 
or terminal. 


(a) Refinery Removal. — The excise tax imposed by G.S. 105-449.81(1) on 
motor fuel removed from a refinery in this State is payable by the refiner. 

(b) Terminal System Removal. — The excise tax imposed by G.S. 105- 
449.81(1) on motor fuel removed by a system transfer from a terminal in this 
State is payable by the position holder for the fuel. If the position holder is not 
the terminal operator, the terminal operator is jointly and severally liable for 
the tax. 

(c) Terminal Rack Removal. — The excise tax imposed by G.S. 105-449.81(1) 
on motor fuel removed at a terminal rack in this State is payable by the person 
that first receives the fuel upon its removal from the terminal. If the motor fuel 
is removed by an unlicensed distributor, the supplier of the fuel is jointly and 
severally liable for the tax due on the fuel. If the motor fuel is sold by a person 
who is not licensed as a supplier, as required by this Article, the terminal 
operator, the person selling the fuel, and the person removing the fuel are 
jointly and severally liable for the tax due on the fuel. If the motor fuel removed 
is not dyed diesel fuel but the shipping document issued for the fuel states that 
the fuel is dyed diesel fuel, the terminal operator, the supplier, and the person 
removing the fuel are jointly and severally liable for the tax due on the fuel. 

If the motor fuel is removed for export by an unlicensed exporter, the 
exporter is liable for tax on the fuel at the motor fuel rate and at the rate of the 
destination state. The liability for the tax at the motor fuel rate applies when 
the Department assesses the unlicensed exporter for the tax. (1995, c. 390, s. 
3; 1995 (Reg. Sess., 1996), c. 647, s. 14; 1997-60, s. 7.) 


§ 105-449.83. Liability for tax on imports. 


(a) By System Transfer. — The excise tax imposed by G.S. 105-449.81(2) on 
motor fuel imported by a system transfer to a refinery is payable by the refiner. 
The excise tax imposed by that subdivision on motor fuel imported by a system 
transfer to a terminal is payable by the person importing the fuel and by the 
terminal operator, both of which are jointly and severally liable for payment of 
the tax due on the fuel. 

(b) From Out-of-State Terminal. — The excise tax imposed by G.S. 105- 
449.81(3) on motor fuel that is removed from a terminal rack located in another 
state and has this State as its destination state is payable by the importer of 
the fuel as follows: 

(1) If the importer of the fuel is a licensed supplier in this State and the 
fuel is removed for the supplier’s own account for use in this State, the 
tax is payable by the supplier. 

(2) If the supplier of the fuel is licensed in this State as an elective 
supplier or a permissive supplier, the tax is payable to the supplier as 
trustee: 

(3) If no other subdivision of this subsection applies, the tax is payable by 
the importer when filing a return with the Secretary. 

(c) From Out-of-State Bulk Plant. — The excise tax imposed by G.S. 
105-449.81(3) on motor fuel that is removed from a bulk plant located in 
another state is payable by the person that imports the fuel. (1995, c. 390, s. 3.) 
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§ 105-449.83A. Liability for tax on fuel grade ethanol. 


The excise tax imposed by G.S. 105-449.81(3a) on fuel grade ethanol 
removed from a storage facility is payable by the fuel alcohol provider. The 
excise tax imposed by that subdivision on fuel grade ethanol imported to this 
State is payable by the importer. (1995 (Reg. Sess., 1996), c. 647, s. 15.) 


Editor’s Note. — Session Laws 1995 (Reg. _ tion of the Revisor of Statutes the reference in 
Sess., 1996), c. 647 enacted this section and this section has been changed to be consistent 
amended G.S. 105-449.81. As subsections in with those changes. 

G.S. 105-449.81 were redesignated at the direc- 


§ 105-449.84. Liability for tax on blended fuel. 


(a) On Blender. — The excise tax imposed by G.S. 105-449.81(4) on blended 
fuel made in this State is payable by the blender. The number of gallons of 
blended fuel on which the tax is payable is the difference between the number 
of gallons of blended fuel made and the number of gallons of previously taxed 
motor fuel used to make the blended fuel. 

(b) On Importer. — The excise tax imposed by G.S. 105-449.81(4) on blended 
fuel imported to this State is payable by the importer. 

(c) Blends Made at Terminal. — The following blended fuel is considered to 
have been made by the supplier of gasoline or undyed diesel fuel used in the 
blend: 

(1) An in-line-blend made by combining a liquid with gasoline or undyed 
diesel fuel as the fuel is delivered at a terminal rack into the motor 
fuel storage compartment of a transport truck or a tank wagon. 

(2) A kerosene splash-blend made when kerosene is delivered at a 
terminal into a motor fuel storage compartment of a transport truck 
or a tank wagon and undyed diesel fuel is also delivered at that 
terminal into the same storage compartment, if the buyer of the 
kerosene notified the supplier before or at the time of delivery that the 
kerosene would be used to make a splash-blend. (1995, c. 390, s. 3; 
1995 (Reg. Sess., 1996), c. 647, s. 16.) 


Editor’s Note. — Session Laws 1995 (Reg. made to that section; however, as those subsec- 
Sess., 1996), c. 647, s. 16, changed the refer- tions were redesignated at the direction of the 
ences to G.S. 105-449.81(4) to G.S. 105- Revisor of Statutes no changes have been made 
449.81(5) to be consistent with amendments to this section. 


§ 105-449.84A. Liability for tax on behind-the-rack trans- 
fers. 


The excise tax imposed by G.S. 105-449.81(5) on motor fuel transferred 
within the terminal transfer system is payable by the supplier of the fuel, the 
person receiving the fuel, and the terminal operator of the terminal at which 
the fuel was transferred, all of whom are jointly and severally liable for the tax. 
(1995 (Reg. Sess., 1996), c. 647, s. 17.) 


Editor’s Note. — Session Laws 1995 (Reg. _ tion of the Revisor of Statutes the reference in 
Sess., 1996), c. 647 enacted this section and this section has been changed to be consistent 
amended G.S. 105-449.81. As subsections in with those changes. 

G.S. 105-449.81 were redesignated at the direc- 
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§ 105-449.85. Compensating tax on and liability for unac- 
counted for motor fuel losses at a terminal. 


(a) Tax. — An excise tax at the motor fuel rate is imposed annually on 
unaccounted for motor fuel losses at a terminal that exceed one-half of one 
percent (0.5%) of the number of net gallons removed from the terminal during 
the year by a system transfer or at a terminal rack. To determine if this tax 
applies, the terminal operator of the terminal must determine the difference 
between the following: 

(1) The amount of motor fuel in inventory at the terminal at the beginning 
of the year plus the amount of motor fuel received by the terminal 
during the year. 

(2) The amount of motor fuel in inventory at the terminal at the end of the 
year plus the amount of motor fuel removed from the terminal during 
the year. 

(b) Liability. — The terminal operator whose motor fuel is unaccounted for 
is liable for the tax imposed by this section and is liable for a penalty equal to 
the amount of tax payable. Motor fuel received by a terminal operator and not 
shown on an informational return filed by the terminal operator with the 
Secretary as having been removed from the terminal is presumed to be 
unaccounted for. A terminal operator may establish that motor fuel received at 
a terminal but not shown on an informational return as having been removed 
from the terminal was lost or part of a transmix and is therefore not 
unaccounted for. (1995, c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 647, s. 18.) 


§ 105-449.86. Tax on and liability for dyed diesel fuel used 
to operate certain highway vehicles. 


(a) Tax. — An excise tax at the motor fuel rate is imposed on dyed diesel fuel 
acquired to operate any of the following: 

(1) Repealed by Session Laws 2003-349, s. 10.8, effective January 1, 2004. 

(2) A local bus that is allowed by § 4082(b)(3) of the Code to use dyed 
diesel fuel. 

(3) A highway vehicle that is owned by or leased to an educational 
organization that is not a public school and is allowed by § 4082(b)(1) 
or (b)(3) of the Code to use dyed diesel fuel. 

(4) Repealed by Session Laws 2005-435, s. 12, effective September 27, 
2005. 

(b) Liability. — If the distributor of dyed diesel fuel that is taxable under 
this section is not liable for the tax imposed by this section, the person that 
acquires the fuel is liable for the tax. The distributor of dyed diesel fuel that is 
taxable under this section is liable for the tax imposed by this section in the 
following circumstances: 

(1) When the person acquiring the dyed diesel fuel has storage facilities 
for the fuel and is therefore a bulk-end user of the fuel. 

(2) When the person acquired the dyed diesel fuel from a retail outlet of 
the distributor by using an access card or code indicating that the 
person’s use of the fuel is taxable under this section. (1995, c. 390, s. 
3; 2003-349, s. 10.8; 2005-435, s. 12.) 


Effect of Amendments. — Session Laws deleted former subdivision (a)(4), which read: 
2003-349, s. 10.8, effective January 1, 2004, “Ahighway vehicle that is owned by or leased to 
repealed subdivision (a)(1). the American Red Cross and is allowed by 


Session Laws 2005-435, s. 11, effective Sep- § 4082 of the Code to use dyed diesel fuel.” 
tember 27, 2005, rewrote subdivision (a)(2) and 
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§ 105-449.87. Backup tax and liability for the tax. 


(a) Tax. — An excise tax at the motor fuel rate is imposed on the following: 

(1) Dyed diesel fuel that is used to operate a highway vehicle for a use that 
is not a nontaxable use under § 4082(b) of the Code. 

(2) Motor fuel that was allowed an exemption from the motor fuel tax and 
was then used for a taxable purpose. 

(3) Motor fuel that is used to operate a highway vehicle after an applica- 
tion for a refund of tax paid on the motor fuel is made or allowed under 
G.S. 105-449.107(a) on the basis that the motor fuel was used for an 
off-highway purpose. 

(4) Repealed by Session Laws 1995 (Regular Session, 1996), c. 647, s. 19. 

(5) Motor fuel that, based on its shipping document, is destined for 
delivery to another state and is then diverted and delivered in this 
State. 

(b) General Liability. — The operator of a highway vehicle that uses motor 
fuel that is taxable under subdivisions (a)(1) through (a)(3) of this section is 
liable for the tax. If the highway vehicle that uses the fuel is owned by or leased 
to a motor carrier, the motor carrier is jointly and severally liable for the tax. 
If the end seller of motor fuel taxable under this section knew or had reason to 
know that the motor fuel would be used for a purpose that is taxable under this 
section, the end seller is jointly and severally liable for the tax. If the Secretary 
determines that a bulk-end user or retailer used or sold untaxed dyed diesel 
fuel to operate a highway vehicle when the fuel is dispensed from a storage 
facility or through a meter marked for nonhighway use, all fuel delivered into 
that storage facility is presumed to have been used to operate a highway 
vehicle. An end seller of dyed diesel fuel is considered to have known or had 
reason to know that the fuel would be used for a purpose that is taxable under 
this section if the end seller delivered the fuel into a storage facility that was 
not marked as required by G.S. 105-449.123. 

(c) Diverted Fuel. — The person who authorizes a change in the destination 
state of motor fuel from the state given on the fuel’s shipping document to 
North Carolina is liable for the tax due on the motor fuel. If motor fuel is 
diverted from North Carolina to another state, only the person who authorized 
the fuel to be diverted is eligible for a refund of the amount of tax paid on the 
fuel. (1995, c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 647, s. 19; 1997-60, s. 8; 
1998-146, s. 5; 1999-438, s. 22; 2002-108, s. 10.) 


Effect of Amendments. — Session Laws ceding “Liability,” inserted “subdivisions (a)(1) 
2002-108, s. 10, effective January 1, 2003, de- through (a)(3) of” in the first sentence, and 
leted the second sentence of subdivision (a)(1), added the last sentence; and rewrote subsec- 


relating to dyed diesel fuel; added subdivision tion (c). 
(a)(5); in subsection (b), added “General” pre- 


§ 105-449.88. Exemptions from the excise tax. 


The excise tax on motor fuel does not apply to the following: 

(1) Motor fuel removed, by transport truck or another means of transfer 
outside the terminal transfer system, from a terminal for export, if the 
motor fuel is removed by a licensed distributor or a licensed exporter 
and the supplier of the motor fuel collects tax on it at the rate of the 
motor fuel’s destination state. 

(la) Motor fuel removed by transport truck from a terminal for export if 
the motor fuel is removed by a licensed distributor or licensed 
exporter, the supplier that is the position holder for the motor fuel 
sells the motor fuel to another supplier as the motor fuel crosses the 
terminal rack, the purchasing supplier or its customer receives the 
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motor fuel at the terminal rack for export, and the supplier that is the 
position holder collects tax on the motor fuel at the rate of the motor 
fuel’s destination state. 

(2) Motor fuel sold to the federal government for its use. 

(3) Motor fuel sold to the State for its use. 

(4) Motor fuel sold to a local board of education for use in the public school 
system. 

(5) Diesel that is kerosene and is sold to an airport. 

(6) Motor fuel sold to a charter school for use for charter school purposes. 

(7) Motor fuel sold to a community college for use for community college 
purposes. 

(8) Motor fuel sold to a county or a municipal corporation for its use. 
(1995, c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 647, ss. 20, 21; 1998-98, 
s. 28; 1998-146, s. 6; 2000-72, s. 2; 2000-173, ss. 13(b), 15; 2001-427, s. 
9(a); 2002-108, s. 11.) 


Effect of Amendments. — Session Laws 
2002-108, s. 11, effective January 1, 2003, 
added subdivision (8). 


§ 105-449.88A. Liability for tax due on motor fuel desig- 
nated as exempt by the use of cards or codes. 


(a) Exempt Cards at Rack. — When a licensed distributor or licensed 
importer removes motor fuel from a terminal by means of an exempt card or 
exempt access code issued by the supplier, the distributor or importer repre- 
sents that the fuel removed will be resold to a governmental unit that is 
exempt from the tax. A supplier may rely on this representation. A licensed 
distributor or licensed importer that does not resell motor fuel removed from a 
terminal by means of an exempt card or exempt access code to an exempt 
governmental unit is liable for any tax due on the fuel. 

(b) Exempt Cards at Retail. — An “exempt card or code” is a credit card or 
an access code that enables the person to whom the card or code is issued to 
buy motor fuel at retail without paying the motor fuel excise tax on the fuel. An 
entity that issues an exempt card or code has a duty to determine if the person 
to whom it is issued is exempt from the motor fuel excise tax. An entity that 
issues an exempt card or code to a person who is not exempt from tax is liable 
for tax due on motor fuel the person purchases at retail by use of the exempt 
card or code. If a supplier authorizes another entity to issue an exempt card or 
code to a person who is not exempt from tax, the supplier and the entity that 
issued the card are jointly and severally liable for tax due on motor fuel the 
person purchases at retail by use of the exempt card or code. 

(c) Card Holder. — A person to whom an exempt card or exempt access card 
is issued for use at a terminal or at retail is liable for any tax due on fuel 
purchased with the card for a purpose that is not exempt. A person who 
misuses an exempt card or code by purchasing fuel with the card or code for a 
purpose that is not exempt is liable for the tax due on the fuel. (1997-60, s. 9; 
ZOO 205 vse) 


§ 105-449.89. Removals by out-of-state bulk-end user. 


An out-of-state bulk-end user may not remove motor fuel from a terminal in 
this State for use in the state in which the bulk-end user is located unless the 
bulk-end user is licensed under this Article as an exporter. An out-of-state 
bulk-end user that is not licensed under this Article may remove motor fuel 
from a bulk plant in this State. (1995 (Reg. Sess., 1996), c. 647, s. 22; 1997-60, 
s. 10.) 
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Part 4. Payment and Reporting. 


§ 105-449.90. When tax return and payment are due. 


(a) Filing Periods. — The excise tax imposed by this Article is payable when 
a return is due. A return is due annually, quarterly, or monthly, as specified in 
this section. A return must be filed with the Secretary and be in the form 
required by the Secretary. 

An annual return is due within 45 days after the end of each calendar year. 
An annual return covers tax liabilities that accrue in the calendar year 
preceding the date the return is due. 

A quarterly return is due by the last day of the month that follows the end 
of a calendar quarter. A quarterly return covers tax liabilities that accrue in the 
calendar quarter preceding the date the return is due. 

A monthly return of a person other than an occasional importer is due within 
22 days after the end of each month. A monthly return of an occasional 
importer is due by the 3rd of each month. A monthly return covers tax 
habilities that accrue in the calendar month preceding the date the return is 
due. 

(b) Annual Filers. — A terminal operator must file an annual return for the 
compensating tax imposed by G.S. 105-449.85. 

(c) Quarterly Filers. — A licensed importer that removes fuel at a terminal 
rack of a permissive or an elective supplier and a licensed distributor must file 
a quarterly return under G.S. 105-449.94 to reconcile exempt sales. 

(d) Monthly Filers on 22nd. — The following persons must file a monthly 
return by the 22nd of each month: 

(1) A refiner. 

(2) A supplier. 

(3) A bonded importer. 

(4) A blender. 

(5) A tank wagon importer. 

(6) A person that incurred a liability under G.S. 105-449.86 during the 
preceding month for the tax on dyed diesel fuel used to operate certain 
highway vehicles. 

(7) A person that incurred a liability under G.S. 105-449.87 during the 
preceding month for the backup tax on motor fuel. 

(e) Monthly Filers on 3rd. — An occasional importer must file a monthly 
return by the third day of each month. An occasional importer is not required 
to file a return, however, if all the motor fuel imported by the importer in a 
reporting period was removed at a terminal located in another state and the 
supplier of the fuel is an elective supplier or a permissive supplier. (1995, c. 
390, s. 3; 1995 (Reg. Sess., 1996), c. 647, s. 23; 1997-60, s. 11.) 


§ 105-449.90A. Payment by supplier of destination state 
tax collected on exported motor fuel. 


Tax collected by a supplier on exported motor fuel is payable by the supplier 
to the destination state. Payments of destination state tax are due to the 
destination state on the date set by the law of the destination state. (1995 (Reg. 
Sess., 1996), c. 647, s. 24; 2005-435, s.. 13.) 


Effect of Amendments. — Session Laws 
2005-435, s. 13, effective September 27, 2005, 
rewrote the section. 
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§ 105-449.91. Remittance of tax to supplier. 


(a) Distributor. — A distributor must remit tax due on motor fuel removed 
at a terminal rack to the supplier of the fuel. A licensed distributor has the 
right to defer the remittance of tax to the supplier, as trustee, until the date the 
trustee must pay the tax to this State or to another state. The time when an 
unlicensed distributor must remit tax to a supplier is governed by the terms of 
the contract between the supplier and the unlicensed distributor. 

(b) Exporter. — An exporter must remit tax due on motor fuel removed at a 
terminal rack to the supplier of the fuel. The time when an exporter must remit 
tax to a supplier is governed by the law of the destination state of the exported 
motor fuel. 

(c) Importer. — A licensed importer must remit tax due on motor fuel 
removed at a terminal rack of a permissive or an elective supplier to the 
supplier of the fuel. A licensed importer that removes fuel from a terminal rack 
of a permissive or an elective supplier has the right to defer the remittance of 
tax to the supplier until the date the supplier must pay the tax to this State. 

(d) General. — The method by which a distributor, a licensed exporter, or a 
licensed importer must remit tax to a supplier is governed by the terms of the 
contract between the supplier and the distributor, exporter, or licensed 
importer and the supplier. G.S. 105-449.76 governs the cancellation of a license 
of a distributor, an exporter, and an importer. (1995, c. 390, s. 3; 1995 (Reg. 
Sess., 1996), c. 647, s. 25; 1997-60, s. 12.) 


§ 105-449.92. Notice to suppliers of cancellation or 
reissuance of certain licenses; effect of notice. 


(a) Notice to Suppliers. — If the Secretary cancels a distributor’s license, an 
exporter’s license, or an importer’s license, the Secretary must notify all 
suppliers of the cancellation. If the Secretary issues a license to a distributor, 
an exporter, or an importer whose license was cancelled, the Secretary must 
notify all suppliers of the issuance. 

(b) Effect of Notice. — A supplier that sells motor fuel to a distributor after 
receiving notice from the Secretary that the Secretary has cancelled the 
distributor’s license is jointly and severally liable with the distributor for any 
tax due on motor fuel the supplier sells to the distributor after receiving the 
notice. This joint and several liability does not apply to excise tax due on motor 
fuel sold to a previously unlicensed distributor after the suppler receives 
notice from the Secretary that the Secretary has issued another license to the 
distributor. (1995, c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 647, s. 26; 1997-60, s. 
ibs ) 


§ 105-449.93. Exempt sale deduction and percentage dis- 
count for licensed distributors and some li- 
censed importers. 


(a) Deduction. — A license holder listed below may deduct from the amount 
of tax otherwise payable to a supplier the amount calculated on motor fuel the 
license holder received from the supplier and resold to a governmental unit 
whose purchases of motor fuel are exempt from the tax under G.S. 105-449.88 
if, when removing the fuel, the license holder used an access card or code 
specified by the supplier to notify the supplier of the license holder’s intent to 
resell the fuel in an exempt sale: 

(1) A licensed distributor. 
(2) A licensed importer that removed the motor fuel from a terminal rack 
of a permissive or an elective supplier. 
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(b) Percentage Discount. — A licensed distributor that pays the tax due a 
supplier by the date the supplier must pay the tax to the State may deduct 
from the amount due a discount of one percent (1%) of the amount of tax 
payable. A licensed importer that removes motor fuel from a terminal rack of 
a permissive or an elective supplier and that pays the tax due the supplier by 
the date the supplier must pay the tax to the State may deduct from the 
amount due a discount of the same amount allowed a licensed distributor. The 
discount covers the expense of furnishing a bond and losses due to shrinkage 
or evaporation. A supplier may not directly or indirectly deny this discount to 
a licensed distributor or licensed importer that pays the tax due the supplier 
by the date the supplier must pay the tax to the State. (1995, c. 390, s. 3; 1995 
(Reg. Sess., 1996), c. 647, s. 27.) 


§ 105-449.94. Quarterly reconciling return for exempt 
sales by licensed distributor and some li- 
censed importers. 


(a) Return. — A licensed distributor or a licensed importer that deducts 
exempt sales under G.S. 105-449.93(a) when paying tax to a supplier must file 
a quarterly reconciling return for the exempt sales. The return must list the 
following information: 

(1) The number of gallons for which a deduction was taken during the 
quarter, by supplier. 

(2) The number of gallons sold in exempt sales during the quarter, by type 
of sale, and the purchasers of the fuel in the exempt sales. 

(b) Payment. — If the number of gallons for which a licensed distributor or 
licensed importer takes a deduction during a quarter exceeds the number of 
exempt gallons sold, the licensed distributor or licensed importer must pay tax 
on the difference at the motor fuel rate. The licensed distributor or licensed 
importer is not allowed a percentage discount when paying tax under this 
subsection. 

(c) Refund. — If the number of gallons for which a licensed distributor or 
licensed importer takes a deduction during a quarter is less than the number 
of exempt gallons sold, the Secretary must refund the amount of tax paid on 
the difference. The Secretary must reduce the amount of the refund by the 
amount of the percentage discount received on the fuel. 

(d) Repealed by Session Laws 1995 (Regular Session, 1996), c. 647, s. 28. 

(e) Penalty. — A licensed distributor or a licensed importer that deducts an 
exempt sale when paying tax to a supplier and does not report the sale by filing 
the return required by this section is liable for a penalty of two hundred fifty 
dollars ($250.00). (1995, c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 647, s. 28; 
1998-146, s. 7.) 


§ 105-449.95. Quarterly hold harmless for licensed distrib- 
utors and some licensed importers. 


(a) Calculation. — At the end of each calendar quarter, the Secretary must 
review the amount of discounts each licensed distributor or licensed importer 
received under G.S. 105-449.93(b). The Secretary must determine if the 
amount of discounts the distributor or importer received under that subsection 
in each month of the quarter is less than the amount the distributor or 
importer would have received if the distributor or importer had been allowed 
a discount on taxable gasoline purchased by the distributor or importer from a 
supplier during each month of the quarter under the following schedule: 
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Amount of Gasoline Purchased Percentage 
Each Month Discount 
First 150,000 gallons 27 
Next 100,000 gallons 1 1/2% 
Amount over 250,000 gallons 1%. 
(b) Refund. — If the amount the licensed distributor or licensed importer 


received under G.S. 105-449.93(b) for a month in the quarter is less than the 
amount the distributor or importer would have received on the distributor’s or 
importer’s taxable gasoline purchases under the monthly schedule in subsec- 
tion (a) of this section, the Secretary must send the distributor or importer a 
refund check for the difference. In determining the amount of discounts a 
distributor or importer received under G.S. 105-449.93(b) for gasoline pur- 
chased in a month, a distributor or importer is considered to have received the 
amount of any discounts the distributor or importer could have received under 
that subsection but did not receive because the distributor or importer failed to 
pay the tax due to the supplier by the date the supplier had to pay the tax to 
the State. (1995, c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 647, s. 29; 1997-6, s. 11.) 


§ 105-449.96. Information required on return filed by sup- 
plier. 


Areturn of a supplier must list all of the following information and any other 
information required by the Secretary: 

(1) The number of gallons of tax-paid motor fuel received by the supplier 
during the month, sorted by type of fuel, seller, point of origin, 
destination state, and carrier. 

(2) The number of gallons of motor fuel removed at a terminal rack during 
the month from the account of the supplier, sorted by type of fuel, 
person receiving the fuel, terminal code, and carrier. 

(3) The number of gallons of motor fuel removed during the month for 
export, sorted by type of fuel, person receiving the fuel, terminal code, 
destination state, and carrier. 

(4) The number of gallons of motor fuel removed during the month at a 
terminal located in another state for destination to this State, as 
indicated on the shipping document for the fuel, sorted by type of fuel, 
person receiving the fuel, terminal code, and carrier. 

(5) The number of gallons of motor fuel the supplier sold during the month 
to any of the following, sorted by type of fuel, exempt entity, person 
receiving the fuel, terminal code, and carrier: 

a. A governmental unit whose use of fuel is exempt from the tax. 

b. A licensed distributor or importer that resold the motor fuel to a 
governmental unit whose use of fuel is exempt from the tax, as 
indicated by the distributor or importer. 

c. Alicensed exporter that resold the motor fuel to a person whose use 
of fuel is exempt from tax in the destination state, as indicated by 
the exporter. 

(6) The amount of discounts allowed under G.S. 105-449.93(b) on motor 
fuel sold during the month to licensed distributors or licensed import- 
ers. 

(7) The number of gallons of motor fuel the supplier exchanged during the 
month with another licensed supplier pursuant to a two-party ex- 
change agreement, sorted by type of fuel, licensed supplier receiving 
the fuel, and terminal code. (1995, c. 390, s. 3; 1995 (Reg. Sess., 1996), 
c. 647, s. 80; 1997-60, s. 14; 2005-435, s. 14.) 
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Effect of Amendments. — Session Laws 
2005-435, s. 14, effective September 27, 2005, 
added subdivision (7). 


§ 105-449.97. Deductions and discounts allowed a supplier 
when filing a return. 


(a) Taxes Not Remitted. — When a supplier files a return, the supplier may 
deduct from the amount of tax payable with the return the amount of tax any 
of the following license holders owes the supplier but failed to remit to the 
supplier: 

(1) A licensed distributor. 

(2) A licensed importer that removed the motor fuel on which the tax is 
due from a terminal of an elective or a permissive supplier. 

(3) Repealed by Session Laws 1995, c. 647, s. 32. 

A supplier is not liable for tax a license holder listed in this subsection owes 
the supplier but fails to pay. If a listed license holder pays tax owed to a 
supplier after the supplier deducts the amount on a return, the supplier must 
promptly remit the payment to the Secretary. 

(b) Administrative Discount. — A supplier that files a timely return and 
sends a timely payment may deduct from the amount of tax payable with the 
return an administrative discount of one-tenth of one percent (0.1%) of the 
amount of tax payable to this State as the trustee, not to exceed eight thousand 
dollars ($8,000) a month. The discount covers expenses incurred in collecting 
taxes on motor fuel. 

(c) Percentage Discount. — A supplier that sells motor fuel directly to an 
unlicensed distributor or to the bulk-end user, the retailer, or the user of the 
fuel may take the same percentage discount on the fuel that a licensed 
distributor may take under G.S. 105-449.93(b) when making deferred pay- 
ments of tax to the supplier. 

(d) Taxes Paid on Exempt Retail Sales. — When filing a return, a supplier 
that issues or authorizes the issuance of an exempt card or an exempt access 
code to a person that enables the person to buy motor fuel at retail without 
paying tax on the fuel may deduct the amount of excise tax imposed on fuel 
purchased with the exempt retail card or code. The amount of excise tax 
imposed on fuel purchased at retail with an exempt retail card or code is the 
amount that was imposed on the fuel when it was delivered to the retailer of 
the fuel. (1995, c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 647, ss. 31, 32; 1997-60, 
s. 15; 1999-438, s. 23; 2000-173, s. 14(c).) 


§ 105-449.98. Duties of supplier concerning payments by 
distributors, exporters, and importers. 


(a) As Fiduciary. — A supplier has a fiduciary duty to remit to the Secretary 
the amount of tax paid to the supplier by a licensed distributor, licensed 
exporter, or licensed importer. A supplier is liable for taxes paid to the supplier 
by a licensed distributor, licensed exporter, or licensed importer. 

(b) Notice of Fuel Received. — A supplier must notify a licensed distributor, 
a licensed exporter, or a licensed importer that received motor fuel from the 
supplier during a reporting period of the number of taxable gallons received. 
The supplier must give this notice after the end of each reporting period and 
ass oy license holder must remit to the supplier the amount of tax due on 
the fuel. 

(c) Notice to Department. — A supplier of motor fuel at a terminal must 
notify the Department within 10 business days after a return is due of any 
licensed distributors, licensed exporters, or licensed importers that did not pay 
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the tax due the supplier when the supplier filed the return. The notice must be 
transmitted to the Department in the form required by the Department. 

(d) Payment Application. — A supplier that receives a payment of tax from 
a licensed distributor, a licensed exporter, or a licensed importer may not apply 
the payment to a debt that person owes the supplier for motor fuel purchased 
from the supplier. (1995, c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 647, s. 33; 
1997-60, s. 16.) 


§ 105-449.99. Returns and discounts of importers. 


(a) Return. — A monthly return of a bonded importer, an occasional 
importer, or a tank wagon importer must contain the following information 
concerning motor fuel imported during the period covered by the return: 

(1) The number of gallons of imported motor fuel acquired from a supplier 
that collected the excise tax due this State on the fuel. 

(2) The number of gallons of imported motor fuel acquired from a supplier 
that did not collect the excise tax due this State on the fuel, listed by 
source state, supplier, and terminal. 

(3) The import authorization number of each import that is reported 
under subdivision (2) of this subsection and was removed from a 
terminal. 

(4) For an occasional importer or a tank wagon importer, the number of 
gallons of imported motor fuel acquired from a bulk plant, listed by 
bulk plant. 

(b) Discounts. — An importer may not deduct an administrative discount 
from the amount remitted with a return. An importer that imports motor fuel 
received from an elective supplier or a permissive supplier may deduct the 
percentage discount allowed by G.S. 105-449.93(b) when remitting tax to the 
supplier, as trustee, for payment to the State. An importer that imports motor 
fuel received from a supplier that is not an elective supplier or a permissive 
supplier may not deduct the percentage discount allowed by G.S. 105-449.93(b) 
when filing a return for the tax due. (1995, c. 390, s. 3.) 


§ 105-449.100. Terminal operator to file informational re- 
turn showing changes in amount of motor fuel 
at the terminal. 


A terminal operator must file a monthly informational return with the 
Secretary that shows the amount of motor fuel received or removed from the 
terminal during the month. The return is due by the 25th day of the month 
following the month covered by the return. The return must contain the 
following information and any other information required by the Secretary: 

(1) The number of gallons of motor fuel received in inventory at the 
terminal during the month and each position holder for the fuel. 

(2) The number of gallons of motor fuel removed from inventory at the 
terminal during the month and, for each removal, the position holder 
for the fuel and the destination state of the fuel. 

(3) The number of gallons of motor fuel gained or lost at the terminal 
during the month. (1995, c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 647, s. 
34.) 


§ 105-449.101. Motor fuel transporter to file informational 
return showing deliveries of imported or ex- 
ported motor fuel. 


(a) Requirement. — A motor fuel transporter that imports motor fuel into 
this State or exports motor fuel from this State must file a monthly informa- 
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tional return with the Secretary that shows motor fuel received or delivered for 
import or export by the transporter during the month. This requirement does 
not apply to a distributor that is not required to be licensed as a motor fuel 
transporter. 

(b) Content. — The return required by this section is due by the 25th day of 
the month following the month covered by the return. The return must contain 
the following information and any other information required by the Secretary: 

(1) The name and address of each person from whom the transporter 
received motor fuel outside the State for delivery in the State, the 
amount of motor fuel received, the date the motor fuel was received, 
and the destination state of the fuel. 

(2) The name and address of each person from whom the transporter 
received motor fuel in the State for delivery outside the State, the 
amount of motor fuel delivered, the date the motor fuel was delivered, 
and the destination state of the fuel. (1995, c. 390, s. 3; 1995 (Reg. 
Sess., 1996), c. 647, s. 35; 2002-108, s. 12.) 


Effect of Amendments. — Session Laws marine vessel, railroad tank car, or transport 
2002-108, s. 12, effective January 1, 2003, sub- truck, motor fuel that is being imported into 
stituted “motor fuel transporter ... from this this State or exported from this State” in the 
State” for “person that transports, by pipeline, first sentence in subsection (a). 


§ 105-449.102. Distributor to file return showing exports 
from a bulk plant. 


(a) Return. — A distributor that exports motor fuel from a bulk plant located 
in this State must file a monthly return with the Secretary that shows the 
exports. The return is due by the 25th day of the month following the month 
covered by the return. The return serves as a claim for refund by the 
distributor for tax paid to this State on the exported motor fuel. 

(b) Content. — The return must contain the following information and any 
other information required by the Secretary: 

(1) The number of gallons of motor fuel exported during the month. 

(2) The destination state of the motor fuel exported during the month. 

(3) Acertification that the distributor has paid to the destination state of 
the motor fuel exported during the month, or will pay on a timely 
basis, the amount of tax due that state on the fuel. (1995, c. 390, s. 3; 
1995 (Reg. Sess., 1996), c. 647, s. 36.) 


§ 105-449.103: Reserved for future codification purposes. 


§ 105-449.104. Use of name and account number on return. 


When a transaction with a person licensed under this Article is required to 
be reported on a return, the return must state the license holder’s name and 
the account number used by the Department to identify the license holder. The 
name of a license holder and the license holder’s account number is stated on 
the lists compiled under G.S. 105-449.77. (1995 (Reg. Sess., 1996), c. 647, s. 37.) 


Part 5. Refunds. 


§ 105-449.105. Refunds upon application for tax paid on 
exempt fuel, lost fuel, and fuel unsalable for 
highway use. 


(a) Exempt Fuel. — An entity whose use of motor fuel is exempt from tax 
may obtain a refund of any motor fuel excise tax the entity pays on its motor 
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fuel. A person who sells motor fuel to an entity whose use of motor fuel is 
exempt from tax may obtain a refund of any motor fuel excise tax the person 
pays on motor fuel it sells to the entity. A credit card company that issues a 
credit card to an entity whose use of motor fuel is exempt from tax may obtain 
a refund of any motor fuel excise tax the company pays on motor fuel the entity 
purchases using the credit card. 

A person may obtain a refund of tax paid by the person on exported fuel, 
including fuel whose shipping document shows this State as the destination 
state but was diverted to another state in accordance with the diversion 
procedures established by the Secretary. 

(b) Lost Fuel. — A supplier, an importer, or a distributor that loses tax-paid 
motor fuel due to damage to a conveyance transporting the motor fuel, fire, a 
natural disaster, an act of war, or an accident may obtain a refund for the tax 
paid on the fuel. 

(c) Accidental Mixes. — A person that accidentally combines any of the 
following may obtain a refund for the amount of tax paid on the fuel: 

(1) Dyed diesel fuel with tax-paid motor fuel. 
(2) Gasoline with diesel fuel. 
(3) Undyed diesel fuel with dyed kerosene. 

(d) Repealed by Session Laws 1998-98, s. 29, effective August 14, 1998. 

(e) Refund Amount. — The amount of a refund allowed under this section is 
the amount of excise tax paid, less the amount of any discount allowed on the 
memunder G5.) 105-449°93. (1995, c. 390,18. 33: 523, ssi 32:1,/382.2: 1995 (Reg. 
Sess., 1996), c. 647, s. 38; 1997-6, s. 12; 1997-60, s. 17; 1998-98, s. 29; 2000-173, 
s. 16; 2001-205, s. 3.) 


Legal Periodicals. — For survey of 1982 
law on taxation, see 61 N.C.L. Rev. 1217 (1983). 


§ 105-449.105A. Monthly refunds for kerosene. 


(a) Refund. — A distributor who sells kerosene to any of the following may 
obtain a refund for the excise tax the distributor paid on the kerosene, less the 
amount of any discount allowed on the kerosene under G.S. 105-449.93: 

(1) The end user of the kerosene, if the distributor dispenses the kerosene 
into a storage facility of the end user that contains fuel used only for 

one of the following purposes and the storage facility is installed in a 

manner that makes use of the fuel for any other purpose improbable: 

a. Heating. 

b. Drying crops. 

c. A manufacturing process. 

(2) A retailer of kerosene, if the distributor dispenses the kerosene into a 
storage facility that meets both of the following conditions: 

a. It is marked with the phrase “Undyed, Untaxed Kerosene, Non- 
taxable Use Only” or a similar phrase that clearly indicates that 
the fuel is not to be used to operate a highway vehicle. 

b. It either has a dispensing device that is not suitable for use in 
fueling a highway vehicle or is kept locked by the retailer and 
must be unlocked by the retailer for each sale of kerosene. 

(b) Liability. — If the Secretary determines that the Department overpaid a 
distributor by refunding more tax to the distributor than is due under this 
section, the distributor is liable for the amount of the overpayment. This 
liability applies regardless of whether the actions of a retailer of kerosene 
contributed to the overpayment. (1998-146, s. 8; 2000-173, s. 17; 2001-205, s. 
6.) 
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§ 105-449.106. Quarterly refunds for nonprofit organiza- 
tions, taxicabs, and special mobile equipment. 


(a) Nonprofits. — A nonprofit organization listed below that purchases and 
uses motor fuel may receive a quarterly refund, for the excise tax paid during 
the preceding quarter, at a rate equal to the amount of the flat cents-per-gallon 
rate plus the variable cents-per-gallon rate in effect during the quarter for 
which the refund is claimed, less one cent (1¢) per gallon. 

An application for a refund allowed under this subsection must be made in 
accordance with this Part and must be signed by the chief executive officer of 
the organization. The chief executive officer of a nonprofit organization is the 
president of the organization or another officer of the organization designated 
in the charter or bylaws of the organization. 

Any of the following entities may receive a refund under this subsection: 

(1) Repealed by Session Laws 2002-108, s. 13, effective January 1, 2003. 

(2) A private, nonprofit organization that transports passengers under 
contract with or at the express designation of a unit of local govern- 
ment. 

(3) A volunteer fire department. 

(4) A volunteer rescue squad. 

(5) A sheltered workshop recognized by the Department of Health and 
Human Services. 

(b) Taxi. — A person who purchases and uses motor fuel in a taxicab, as 
defined in G.S. 20-87(1), while the taxicab is engaged in transporting passen- 
gers for hire, or in a bus operated as part of a city transit system that is exempt 
from regulation by the North Carolina Utilities Commission under G.S. 
62-260(a)(8), may receive a quarterly refund, for the excise tax paid during the 
preceding quarter, at a rate equal to the flat cents-per-gallon rate plus the 
variable cents-per-gallon rate in effect during the quarter for which the refund 
is claimed, less one cent (1¢) per gallon. An application for a refund must be 
made in accordance with this Part. 

(c) Special Mobile Equipment. — A person who purchases and uses motor 
fuel to operate special mobile equipment off-highway may receive a quarterly 
refund, for the excise tax paid during the preceding quarter, at a rate equal to 
the flat cents-per-gallon rate plus the variable cents-per-gallon rate in effect 
during the quarter for which the refund is claimed, less the amount of sales 
and use tax due on the fuel under this Chapter, as determined in accordance 
with G.S. 105-449.107(c). An application for a refund must be made in 
accordance with this Part. (1995, c. 390, s. 3; 1997-6, s. 18; 1997-443, s. 
11A.118(a); 1999-438, s. 24; 2002-108, s. 13; 2005-435, s. 15.) 


Effect of Amendments. — Session Laws 
2002-108, s. 13, effective January 1, 2003, in 
subsection (a), deleted “Government and” pre- 
ceding “Nonprofits” at the beginning of the first 
paragraph, deleted “local governmental entity 
or a” preceding “nonprofit” in the first sentence 
of the first paragraph, substituted “organiza- 


tion” for “entity” in the first sentence of the 
second paragraph, and repealed subdivision 
(a)(1). 

Session Laws 2005-435, s. 15, effective Sep- 
tember 27, 2005, deleted “certain local govern- 
mental entitities” following “Quarterly refunds 
for” in the section catchline. 


OPINIONS OF ATTORNEY GENERAL 


Gasoline purchased by county board of 
education on behalf of extension unit of 
community college system located in county 
for use in adult driver education program is not 
exempt from gasoline tax. See opinion of Attor- 
ney General to Mr. Fred W. London, N.C. De- 


partment of Revenue, 40 N.C.A.G. 835 (1969) 
(decided under prior law). 

Gasoline Tax Refunds to County Hospi- 
tal. — See opinion of Attorney General to Mr. 
Leon M. Killian, II], 41 N.C.A.G. 306 (1971) 
(decided under prior law). 
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Where City Purchases Gasoline and_ tled to Gas Tax Refund. — See opinion of 
Sells It to Redevelopment Commission, Attorney General to Mr. Luther J. Britt, Jr., 41 
the Commission and Not the City Is Enti- N.C.A.G. 585 (1971) (decided under prior law). 


§ 105-449.107. Annual refunds for off-highway use and use 
by certain vehicles with power attachments. 


(a) Off-Highway. — A person who purchases and uses motor fuel for a 
purpose other than to operate a licensed highway vehicle may receive an 
annual refund for the excise tax the person paid on fuel used during the 
preceding calendar year. The amount of refund allowed is the amount of the 
flat cents-per-gallon rate in effect during the year for which the refund is 
claimed plus the average of the two variable cents-per-gallon rates in effect 
during that year, less the amount of sales and use tax due on the fuel under 
this Chapter. An application for a refund allowed under this section must be 
made in accordance with this Part. 

(b) Certain Vehicles. — A person who purchases and uses motor fuel in one 
of the vehicles listed below may receive an annual refund for the amount of fuel 
consumed by the vehicle: 

(1) A concrete mixing vehicle. 

(2) A solid waste compacting vehicle. 

(3) A bulk feed vehicle that delivers feed to poultry or livestock and uses 
a power takeoff to unload the feed. 

(4) A vehicle that delivers lime or fertilizer in bulk to farms and uses a 
power takeoff to unload the lime or fertilizer. 

(5) A tank wagon that delivers alternative fuel, as defined in G.S. 
105-449.130, or motor fuel or another type of liquid fuel into storage 
tanks and uses a power takeoff to make the delivery. 

(6) Acommercial vehicle that delivers and spreads mulch, soils, composts, 
sand, sawdust, and similar materials and that uses a power takeoff to 
unload, blow, and spread the materials. 

(7) Acommercial vehicle that uses a power takeoff to remove and dispose 
of septage and for which an annual fee is required to be paid to the 
Department of Environment and Natural Resources under G.S. 
130A-291.1. 

(8) A sweeper. 

The amount of refund allowed is thirty-three and one-third percent (33 3%) 
of the following: the sum of the flat cents-per-gallon rate in effect during the 
year for which the refund is claimed and the average of the two variable 
cents-per-gallon rates in effect during that year, less the amount of sales and 
use tax due on the fuel under this Chapter. An application for a refund allowed 
under this section must be made in accordance with this Part. This refund is 
allowed for the amount of fuel consumed by the vehicle in its mixing, 
compacting, or unloading operations, as distinguished from propelling the 
vehicle, which amount is considered to be one-third of the amount of fuel 
consumed by the vehicle. 

(c) Sales Tax Amount. — Article 5 of this Chapter determines the amount of 
sales and use tax to be deducted under this section from a motor fuel excise tax 
refund. The sales price and the cost price of motor fuel to be used in 
determining the amount to deduct is the average of the wholesale prices used 
under G.S. 105-449.80 to determine the excise tax rates in effect for the two 
six-month periods of the year for which the refund is claimed. (1995, c. 390, s. 
3: 1997-6, s. 14; 1997-423, s. 4; 2001-408, s. 1; 2005-377, s. 1.) 
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Effect of Amendments. — Session Laws consumed on or after January 1, 2006, added 
2005-377, s. 1, effective September 8, 2005, and _ subdivisions (b)(7) and (b)(8). 
applicable to motor fuel and alternative fuel 


§ 105-449.108. When an application for a refund is due. 


(a) Due Dates. — The due dates of applications for refunds are as follows: 
Refund Period Due Date 
Annual April 15 after the end of the year 
Quarterly Last day of the month after 
the end of the quarter 
Monthly 22nd day after the end of the month 


Upon Application Last day of the month after the 
month in which tax was paid 
or the event occurred that is the 
basis of the refund. 

(b) Requirements. — An application for an annual refund must state 
whether or not the applicant has filed a North Carolina income tax return for 
the preceding taxable year. An application for a refund allowed under this Part 
must state that the applicant has paid for the fuel for which a refund is claimed 
or that payment for the fuel has been secured to the seller’s satisfaction. 

(c) Repealed by Session Laws 1998-146, s. 10, effective September 18, 1998. 

(d) Late Application. — A refund applied for more than three years after the 
date the application is due is barred. (1995, c. 390, s. 3; 1997-6, s. 15; 1998-146, 
s. 10; 1998-212, s. 29A.14(r).) 


§ 105-449.109: Repealed by Session Laws 1998-212, s. 29A.14(s), effective 
January 1, 1999. 


§ 105-449.110. Review of refund application and payment 
of refund. 


(a) Decision. — Upon determining that an application for refund is correct, 
the Secretary must issue the applicant a warrant upon the State Treasurer for 
the amount of the refund. If the Secretary determines that an application for 
refund is incorrect, the Secretary must send a written notice of the determi- 
nation to the applicant. The notice must advise the applicant that the 
applicant may request a hearing on the matter in accordance with Article 9 of 
this Chapter. 

(b) Interest. — The rate of interest payable on a refund is the rate set in G.S. 
105-241.1G). Interest accrues on a refund from the date that is 90 days after 
the later of the following: 

(1) The date the application for refund was filed. 
(2) The date the application for refund was due. (1995, c. 390, s. 3; 
1998-98, s. 30.) 


§§ 105-449.111 through 105-449.113: Reserved for future codifica- 


tion purposes. 


§ 105-449.114. Authority for agreement with Eastern Band 
of Cherokee Indians. 


(a) By virtue of an Act of June 4, 1924, Pub. L. No. 68-191, Ch. 253, 43 Stat. 
370, Congress and the United States courts have recognized the Eastern Band 
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of Cherokee Indians as possessing sovereign legal rights over their members 
and their trust lands. 

(b) The following definitions apply in this act: 

(1) ate — The Principal Chief of the Eastern Band of the Cherokee 
Indians. 

(2) Council. — The Tribal Council of the Eastern Band of the Cherokee 
Indians. 

(3) Tribe. — The Eastern Band of the Cherokee Indians. 

(c) Notwithstanding any other provision of law concerning refunds of motor 
fuels and alternative fuels taxes, the Department of Revenue may enter into a 
memorandum of understanding or an agreement with the Eastern Band of 
Cherokee Indians to make refunds of motor fuels and alternative fuels taxes to 
the Tribe in its collective capacity on behalf of its members who reside on or 
engage in otherwise taxable transactions within Cherokee trust lands. The 
memorandum or agreement shall be approved by the Council and signed by the 
Chief on behalf of the Tribe and shall be signed by the Secretary of Revenue on 
behalf of Department of Revenue. The memorandum or agreement may not 
affect the right of an individual member of the Tribe to a refund and shall 
provide for deduction of amounts refunded to individual members of the Tribe 
from the amounts to be refunded to the Tribe on behalf of all members. The 
memorandum or agreement may be effective for a definite or indefinite period, 
as specified in the agreement. (1989, c. 753, ss. 1-3; 1991, c. 193, s. 6; 2002-108, 
s. 14.) 


Editor’s Note. — Session Laws 1989, c. 753, Effect of Amendments. — Session Laws 
ss. 1-3, as amended by Session Laws 1991, c. 2002-108, s. 14, effective January 1, 2003, sub- 
193, s. 6, were codified as this section at the stituted “alternative” for “special” twice in sub- 
direction of the Revisor of Statutes. section (c). ° 


Part 6. Enforcement and Administration. 


§ 105-449.115. Shipping document required to transport 
motor fuel by railroad tank car or transport 
truck. 


(a) Issuance. — A person may not transport motor fuel by railroad tank car 
or transport truck unless the person has a shipping document for its trans- 
portation that complies with this section. A terminal operator and the operator 
of a bulk plant must give a shipping document to the person who operates a 
railroad tank car or a transport truck into which motor fuel is loaded at the 
terminal rack or bulk plant rack. 

(b) Content. — A shipping document issued by a terminal operator or the 
operator of a bulk plant must contain the following information and any other 
information required by the Secretary: 

(1) Identification, including address, of the terminal or bulk plant from 
which the motor fuel was received. 

(2) The date the motor fuel was loaded. 

(3) The gross gallons loaded. 

(4) The destination state of the motor fuel, as represented by the pur- 
chaser of the motor fuel or the purchaser’s agent. 

(5) If the document is issued by a terminal operator, the document must 
be machine printed and it must contain the following information: 
a. The net gallons loaded. 
b. A tax responsibility statement indicating the name of the supplier 

that is responsible for the tax due on the motor fuel. 
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(c) Reliance. — A terminal operator or bulk plant operator may rely on the 
representation made by the purchaser of motor fuel or the purchaser’s agent 
concerning the destination state of the motor fuel. A purchaser is liable for any 
tax due as a result of the purchaser’s diversion of fuel from the represented 
destination state. 

(d) Duties of Transporter. — A person to whom a shipping document was 
issued must do all of the following: 

(1) Carry the shipping document in the conveyance for which it was 
issued when transporting the motor fuel described in it. 

(2) Show the shipping document to a law enforcement officer upon request 
when transporting the motor fuel described in it. 

(3) Deliver motor fuel described in the shipping document to the destina- 
tion state printed on it unless the person does all of the following: 

a. Notifies the Secretary before transporting the motor fuel into a 
state other than the printed destination state that the person has 
received instructions since the shipping document was issued to 
deliver the motor fuel to a different destination state. 

b. Receives from the Secretary a confirmation number authorizing 
the diversion. 

c. Writes on the shipping document the change in destination state 
and the confirmation number for the diversion. 

(4) Give a copy of the shipping document to the distributor or other person 
to whom the motor fuel is delivered. 

(e) Duties of Person Receiving Shipment. — A person to whom motor fuel is 
delivered by railroad tank car or transport truck may not accept delivery of the 
motor fuel if the destination state shown on the shipping document for the 
motor fuel is a state other than North Carolina. To determine if the shipping 
document shows North Carolina as the destination state, the person to whom 
the fuel is delivered must examine the shipping document and must keep a 
copy of the shipping document. The person must keep a copy at the place of 
business where the motor fuel was delivered for 90 days from the date of 
delivery and must keep it at that place or another place for at least three years 
from the date of delivery. A person who accepts delivery of motor fuel in 
ee of this subsection is jointly and severally liable for any tax due on the 

uel. 

(f) Sanctions Against Transporter. — The following acts are grounds for a 
civil penalty payable to the Department of Crime Control and Public Safety or 
the Department of Revenue: 

(1) Transporting motor fuel in a railroad tank car or transport truck 
without a shipping document or with a false or an incomplete shipping 
document. 

(2) Delivering motor fuel to a destination state other than that shown on 
the shipping document. 

The penalty imposed under this subsection is payable by the person in whose 
name the conveyance is registered, if the conveyance is a transport truck, and 
is payable by the person responsible for the movement of motor fuel in the 
conveyance, if the conveyance is a railroad tank car. The amount of the penalty 
is five thousand dollars ($5,000). A penalty imposed under this subsection is in 
addition to any motor fuel tax assessed. 

(g) Penalty Defense. — Compliance with the conditions set out in this 
subsection is a defense to a civil penalty imposed under subsection (f) of this 
section as a result of the delivery of fuel to a state other than the destination 
state printed on the shipping document for the fuel. The Secretary must waive 
a penalty imposed against a person under that subsection if the person 
establishes a defense under this subsection. The conditions for the defense are: 

(1) The person notified the Secretary of the diversion within seven days 
after the diversion occurred and received a confirmation number for 
the diversion. 


1274 


§105-449.115A ART. 36C. GASOLINE, DIESEL, AND BLENDS §105-449.116 


(2) Tax was timely paid on the diverted fuel. 

(h) Sanctions Against Terminal Operator. — The Secretary may assess a 
civil penalty of five thousand dollars ($5,000) against a terminal operator who 
intentionally issues a shipping document that does not satisfy the require- 
ments of subsection (b) of this section. (1995, c. 390, s. 3; 1995 (Reg. Sess., 
1996), c. 647, ss. 39, 40; 2002-108, s. 15; 2003-349, s. 10.9; 2005-435, s. 16.) 


Effect of Amendments. — Session Laws 
2002-108, s. 15, effective January 1, 2003, re- 
wrote the last paragraph in subsection (f). 

Session Laws 2003-349, s. 10.9, effective Jan- 
uary 1, 2004, in subsection (b), deleted “must be 
machine printed and” following “bulk plant” 
and in subdivision (b)(5), inserted “the docu- 
ment must be machine printed and it must 
contain.” 


Session Laws 2005-435, s. 16, effective Jan- 
uary 1, 2006, substituted “Department of 
Crime Control and Public Safety” for “Depart- 
ment of Transportation, Division of Motor Ve- 
hicles” in subsection (f); and added subsection 
(g) and (h). Subsection (g) is effective Septem- 
ber 27, 2005, and applicable to penalties im- 
posed on or after January 1, 2005. 


§ 105-449.115A. Shipping document required to transport 
fuel by tank wagon. 


(a) Issuance. — A person who operates a tank wagon into which motor fuel 
is loaded at the terminal must comply with the document requirements in G.S. 
105-449.115(b). A person who operates a tank wagon into which motor fuel is 
loaded from some other source must have an invoice, bill of sale, or shipping 
document containing the following information and any other information 
required by the Secretary: 

(1) The name and address of the person from whom the motor fuel was 
received. 

(2) The date the fuel was loaded. 

(3) The type of fuel. 

(4) The gross number of gallons loaded. 

(b) Duties of Transporter. — A person to whom an invoice, bill of sale, or 
shipping document was issued must do all of the following: 

(1) Carry the invoice, bill of sale, or shipping document in the conveyance 
for which it is issued when transporting the motor fuel described in it. 

(2) Show the invoice, bill of sale, or shipping document upon request when 
transporting the motor fuel described in it. 

(3) Keep a copy of the invoice, bill of sale, or shipping document at a 
centralized place of business for at least three years from the date of 
delivery. 

(c) Sanctions. — Transporting motor fuel in a tank wagon without an 
invoice, bill of sale, or shipping document containing the information required 
by this section is grounds for a civil penalty payable to the Department of 
Crime Control and Public Safety or the Department of Revenue. The penalty 
imposed under this subsection is payable by the person in whose name the 
tank wagon is registered. The amount of the penalty is one thousand dollars 
($1,000). A penalty imposed under this subsection is in addition to any motor 
fuel tax assessed. (2002-108, s. 16; 2005-435, s. 17.) 


rewrote subsection (a); added subdivision 
(b)(3); and substituted “Department of Crime 
Control and Public Safety” for “Department of 
Transportation, Division of Motor Vehicles” in 
the introductory language of subsection (c). 


Editor’s Note. — Session Laws 2002-108, s. 
18(b), made this section effective January 1, 
20038. 

Effect of Amendments. — Session Laws 
2005-435, s. 17, effective September 27, 2005, 


§ 105-449.116: Repealed by Session Laws 1999-438, s. 25, effective August 
LO ab9O99) 
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§ 105-449.117. Penalties for highway use of dyed diesel or 
other non-tax-paid fuel. 


(a) Violation. — It is unlawful to use dyed diesel fuel in a highway vehicle 
that is licensed or required to be licensed under Chapter 20 of the General 
Statutes unless that use is allowed under section 4082 of the Code. It is 
unlawful to use undyed diesel fuel in a highway vehicle that is licensed or 
required to be licensed under Chapter 20 of the General Statutes unless the 
tax imposed by this Article has been paid. A person who violates this section is 
guilty of a Class 1 misdemeanor and is liable for a civil penalty. 

(b) Civil Penalty. — The civil penalty is payable to the Department of 
Transportation, Division of Motor Vehicles, or the Department of Revenue and 
is payable by the person in whose name the highway vehicle is registered. The 
amount of the penalty depends on the amount of fuel in the supply tank of the 
highway vehicle. The penalty is the greater of one thousand dollars ($1,000) or 
five times the amount of motor fuel tax payable on the fuel in the supply tank. 
A penalty imposed under this section is in addition to any motor fuel tax 
assessed. 

(c) Enforcement. — The Secretary or a person designated by the Secretary 
may conduct investigations to identify violations of this Article. It is not a valid 
defense to a violation of this Article that the State is exempt from the tax 
imposed by this Article. (1995, c. 390, s. 3; 1997-60, s. 19; 2003-349, s. 10.10.) 


Effect of Amendments. — Session Laws _ tions (a) and (b); added subsection headings to 
2003-349, s. 10.10, effective January 1, 2004, present subsections (a) and (b); and added 
designated the former first and second _ subsection (c). 
undesignated paragraphs as present subsec- 


§ 105-449.118. Civil penalty for buying or selling non-tax- 
paid motor fuel. 


A person who dispenses non-tax-paid motor fuel into the supply tank of a 
highway vehicle or who allows non-tax-paid motor fuel to be dispensed into the 
supply tank of a highway vehicle is subject to a civil penalty of two hundred 
fifty dollars ($250.00) per occurrence. 

The penalty is payable to the Department of Transportation, Division of 
Motor Vehicles, or the Department of Revenue. Failure to pay a penalty 
imposed under this section is grounds under G.S. 20-88.01(b) to withhold or 
revoke the registration plate of the motor vehicle into which the motor fuel was 
dispensed. (1995, c. 390, s. 3; 2002-108, s. 17.) 


Effect of Amendments. — Session Laws _ tence, reading “The penalty is based on the 
2002-108, s. 17, effective January 1, 2003, in amount of motor fuel dispensed and is set at the 
the first paragraph, added “of two hundred fifty following amounts,” along with the table show- 
dollars ($250.00) per occurrence” at the end of ing the penalty per number of gallons dis- 
the first sentence, and deleted the second sen- __ pensed. 


§ 105-449.118A. Civil penalty for refusing to allow the 
taking of a motor fuel sample. 


A person who refuses to allow the taking of a motor fuel sample is subject to 
a civil penalty of one thousand dollars ($1,000). The penalty is payable to the 
Department of Transportation, Division of Motor Vehicles, or the Department 
of Revenue. If the refusal is for a sample to be taken from a vehicle, the penalty 
is payable by the person in whose name the vehicle is registered. If the refusal 
is for a sample to be taken from any other storage tank or container, the 
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penalty is payable by the owner of the container. (1995 (Reg. Sess., 1996), c. 
647, s. 41.) 


§ 105-449.119. Hearing on civil penalty assessment. 


A person who denies liability for a penalty imposed under this Part must pay 
the penalty under protest and make a written demand to the Department of 
Revenue for a refund. The written demand must be made within 30 days after 
the penalty is imposed and must explain why the person is not liable for the 
penalty. Upon receiving a demand for a refund, the Secretary must schedule a 
hearing on the matter before an employee or an agent of the Department. The 
hearing must be held within 30 days after receiving the written demand for a 
refund. If, after the hearing, the Department determines that the person was 
not liable for the penalty, the amount collected must be refunded. If, after the 
hearing, the Department determines that the person was liable for the penalty, 
the person paying the penalty may appeal the imposition of the penalty in 
accordance with G.S. 105-241.2, 105-241.8, and 105-241.4. (1995, c. 390, s. 3; 
1999-337, s. 44.) 


§ 105-449.120. Acts that are misdemeanors. 


(a) Class 1. — A person who commits any of the following acts is guilty of a 
Class 1 misdemeanor: 

(1) Fails to obtain a license required by this Article. 

(2) Willfully fails to file a return required by this Article. 

(3) Willfully fails to pay a tax when due under this Article or under former 
Article 36 or 36A of this Chapter. Failure to comply with a require- 
ment of a supplier to remit tax payable to the supplier by electronic 
funds transfer is considered a failure to make a timely payment. 

(3a) Willfully fails to pay a tax collected on behalf of a destination state to 
that state when it is due. 

(4) Makes a false statement in an application, a return, or a statement 
required under this Article. 

(5) Makes a false statement in an application for a refund. 

(6) Fails to keep records as required under this Article. 

(7) Refuses to allow the Secretary or a representative of the Secretary to 
examine the person’s books and records concerning motor fuel. 

(8) Fails to disclose the correct amount of motor fuel sold or used in this 
State. 

(9) Fails to file a replacement bond or an additional bond as required 
under this Article. 

(10) Fails to show or give a shipping document as required under this 
Article. 

(11) Willfully refuses to allow a licensed distributor, a licensed exporter, or 
a licensed importer to defer payment of tax to the supplier, as required 
by G.S. 105-449.91. 

(12) Willfully refuses to allow a licensed distributor or a licensed importer 
to take the discount allowed by G.S. 105-449.93 when remitting tax to 
the supplier. 

(b) Class 2. — A person who commits any of the following acts is guilty of a 
Class 2 misdemeanor: 

(1) Knowingly dispenses non-tax-paid motor fuel into the supply tank of a 
highway vehicle. 

(2) Knowingly allows non-tax-paid fuel to be dispensed into the supply 
tank of a highway vehicle. (1995, c. 390, s. 3; 1995 (Reg. Sess., 1996), 
¢; 647, $..42;/1997-60,-s:.20:) 
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§ 105-449.121. Record-keeping requirements; inspection 
authority. 


(a) What Must Be Kept. — A person who is subject to audit under subsection 
(b) of this section must keep a record of all shipping documents or other 
documents used to determine information the person provides in a return or to 
determine the person’s motor fuel transactions. The records must be kept for 
three years from the due date of the return to which the records apply or, if the 
records apply to a transaction not required to be reported in a return, for three 
years from the date of the transaction. 

(b) Inspection. — The Secretary or a person designated by the Secretary 
may do any of the following to determine tax liability under this Article: 

(1) Audit a distributor or a person who is required to have or elects to have 
a license under this Article. 

(2) Audit a distributor, a retailer, a bulk-end user, or a motor fuel user 
that is not licensed under this Article. 

(3) Examine a tank or other equipment used to make, store, or transport 
motor fuel, diesel dyes, or diesel markers. 

(4) Take a sample of a product from a vehicle, a tank, or another container 
in a quantity sufficient to determine the composition of the product. 

(5) Stop a vehicle for the purpose of taking a sample of motor fuel from the 
vehicle. (1995, c. 390, s. 3; 1995 (Reg. Sess:, 1996), c..64/ asa: 
2000-178, s. 18.) 


§ 105-449.122. Equipment requirements. 


(a) Metered Pumps. — All motor fuel dispensed at retail must be dispensed 
from metered pumps that indicate the total amount of fuel measured through 
the pumps. Each pump must be marked to indicate the type of motor fuel 
dispensed. 

(b) Truck Equipment. — A highway vehicle that transports diesel fuel in a 
tank that is separate from the fuel supply tank of the vehicle may not have a 
connection from the transporting tank to the motor or to the supply tank of the 
vehicle. (1995, c. 390, s. 3; 1997-60, s. 21.) 


§ 105-449.123. Marking requirements for dyed fuel stor- 
age facilities. 


(a) Requirements. — A person who is a retailer of dyed motor fuel or who 
stores both dyed and undyed motor fuel for use by that person or another 
person must mark the storage facility for the dyed motor fuel as follows in a 
manner that clearly indicates the fuel is not to be used to operate a highway 
vehicle. The storage facility must be marked “Dyed Diesel, Nontaxable Use 
Only, Penalty For Taxable Use” or “Dyed Kerosene, Nontaxable Use Only, 
Penalty for Taxable Use” or a similar phrase that clearly indicates the fuel is 
not to be used to operate a highway vehicle. A person who intentionally fails to 
mark the storage facility as required by this section is subject to a civil penalty 
equal to the excise tax at the motor fuel rate on the inventory held in the 
storage tank at the time of the violation. If the inventory cannot be determined, 
then the penalty is calculated on the capacity of the storage tank. 

(1) The storage tank of the storage facility must be marked if the storage 
tank is visible. 

(2) The fillcap or spill containment box of the storage facility must be 
marked. 

(3) The dispensing device that serves the storage facility must be marked. 

(4) The retail pump or dispensing device at any level of the distribution 
system must comply with the marking requirements. 
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(b) Exception. — The marking requirements of this section do not apply to 
a storage facility that contains fuel used only for one of the purposes listed in 
G.S. 105-449.105A(a)(1) and is installed in a manner that makes use of the fuel 
for any other purpose improbable. (1997-60, s. 22; 2001-205, s. 7; 2003-349, s. 
10.11; 2004-170, s. 31; 2005-435, s. 18.) 


Effect of Amendments. — Session Laws 
2003-349, s. 10.11, effective January 1, 2004, in 
subsection (a), in the present first sentence, 
substituted “in a manner that clearly indicates 
the fuel” for “as follows with the phrase ‘Dyed 
Diesel’, ‘For Nonhighway Use’, or a similar 
phrase that clearly indicates the diesel fuel” 
and added the present last sentence; and added 
subdivision (a)(4). 


Session Laws 2004-170, s. 31, effective Au- 
gust 2, 2004, in subsection (a), substituted 
“motor” for “diesel” throughout, and inserted 
“as follows” preceding “in a manner.” 

Session Laws 2005-435, s. 18, effective Jan- 
uary 1, 2006, added the last two sentences in 
subsection (a). 


§ 105-449.124: Reserved for future codification purposes. 


Part 7. Use of Revenue. 


§ 105-449.125. Distribution of tax revenue among various 
funds and accounts. 


The Secretary shall allocate the amount of revenue collected under this 
Article from an excise tax of one-half cent (1/2¢) a gallon to the following funds 


and accounts in the fraction indicated: 


Fund or Account 


Commercial Leaking Petroleum 


Underground Storage Tank Cleanup Fund 


Noncommercial Leaking Petroleum 


Underground Storage Tank Cleanup Fund 


Water and Air Quality Account 


Amount 


Nineteen thirty-sec- 


onds 


Three thirty-seconds 
Five-sixteenths. 


The Secretary shall allocate seventy-five percent (75%) of the remaining excise 
tax revenue collected under this Article to the Highway Fund and shall allocate 
twenty-five percent (25%) to the Highway Trust Fund. 

The Secretary shall charge a proportionate share of a refund allowed under 
this Article to each fund or account to which revenue collected under this 
Article is credited. The Secretary shall credit revenue or charge refunds to the 
appropriate funds or accounts on a monthly basis. (1995, c. 3900s) 35) 


Editor’s Note. — Session Laws 2004-124, s. 
30.10(a), effective 1 July 2004, and expiring 30 
June 2005, provides: “Notwithstanding G.S. 
105-449.125, the Secretary of Revenue shall 
allocate the amount of revenue collected under 
Article 36C of Chapter 105 from an excise tax of 
one and one-tenth cent (1.1¢) a gallon to the 
following funds and accounts in the fraction 
indicated: 

“Fund or Account Amount 

Commercial Leaking 

Petroleum 

Underground Storage 

Tank Cleanup Fund Five sevenths 
Noncommercial Leaking 


Petroleum 

Underground Storage 

Tank Cleanup Fund One seventh 
Water and Air 


Quality Account One seventh. 


“The Secretary of Revenue shall allocate sev- 
enty-five percent (75%) of the remaining excise 
tax revenue collected under Article 36C of 
Chapter 105 to the Highway Fund and shall 
allocate twenty-five percent (25%) to the High- 
way Trust Fund. 

“The Secretary of Revenue shall charge a 
proportionate share of a refund allowed under 
this Article to each fund or account to which 
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revenue collected under this Article is credited. 
The Secretary of Revenue shall credit revenue 
or charge refunds to the appropriate funds or 
accounts on a monthly basis except that the 
Secretary of Revenue shall credit nineteen mil- 
lion dollars ($19,000,000) to the Commercial 
Leaking Petroleum Underground Storage Tank 
Cleanup Fund, the Noncommercial Leaking 
Petroleum Underground Storage Tank Cleanup 
Fund, and the Water and Air Quality Account 
in September 2004 in the fractional amounts 
required by this section. The Secretary of Rev- 
enue shall credit the difference between nine- 
teen million dollars ($19,000,000) and the 
amount calculated for September as allocated 
to those Funds to the Highway Fund and the 
Highway Trust Fund, in the amounts allocated 
to the Highway Fund and the Highway Trust 
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Fund under this section, over the remaining 
months of fiscal year 2004-2005 such that the 
fractional distributions required by this section 
are met for the fiscal year.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 


§ 105-449.126. Distribution of part of Highway Fund allo- 
cation to Wildlife Resources Fund. 


The Secretary shall credit to the Wildlife Resources Fund one-sixth of one 
percent (1/6 of 1%) of the amount that is allocated to the Highway Fund under 
G.S. 105-449.125 and is from the excise tax on motor fuel. Revenue credited to 
the Wildlife Resources Fund under this section may be used only for the 
boating and water safety activities described in G.S. 75A-3(c). The Secretary 
must credit revenue to the Wildlife Resources Fund on an annual basis. (1995, 
Cos Nea wis ea Oise kes Key) 


§ 105-449.127. Civil penalties. 


The Secretary must credit civil penalties collected under this Article to the 
Highway Fund as nontax revenue. (1995, c. 390, s. 3.) 


§§ 105-449.128, 105-449.129: Reserved for future codification Ue 


poses. 


ARTICLE 36D. 
Alternative Fuel. 


§ 105-449.130. Definitions. 


The following definitions apply in this Article: 

(1) Alternative fuel. — A combustible gas or liquid that can be used to 
generate power to operate a highway vehicle and that is not subject to 
tax under Article 36C of this Chapter. 

(la) Bulk-end user. — A person who maintains storage facilities for 
alternative fuel and uses part or all of the stored fuel to operate a 
highway vehicle. 

(2) Highway. — Defined in G.S. 20-4.01(13). 

(3) Highway vehicle. — Defined in G.S. 105-449.60. 

(4) Motor fuel. — Defined in G.S. 105-449.60. 

(5) Motor fuel rate. — Defined in G.S. 105-449.60. 

(6) Provider of alternative fuel. — A person who does one or more of the 
following: 
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a. Acquires alternative fuel for sale or delivery to a bulk-end user or 
a retailer. 

b. Maintains storage facilities for alternative fuel, part or all of which 

the person uses or sells to someone other than a bulk-end user or 
a retailer to operate a highway vehicle. 

Sells alternative fuel and uses part of the fuel acquired for sale to 
operate a highway vehicle by means of a fuel supply line from the 
cargo tank of the vehicle to the engine of the vehicle. 

. Imports alternative fuel to this State, by a means other than the 
usual tank or receptacle connected with the engine of a highway 
vehicle, for use by that person to operate a highway vehicle. 

(7) Retailer. — A person who maintains storage facilities for alternative 
fuel and who sells the fuel at retail or dispenses the fuel at a retail 
location to operate a highway vehicle. (1995, c. 390, s. 3; 1995 (Reg. 
Sess., 1996), c. 647, s. 44.) 


e 


oF 


Editor’s Note. — The subdivision designa- having been (2), (7), and (8), respectively. The 
tions (la), (6), and (7) were assigned by the remaining subdivision designations are un- 
Revisor of Statutes, the designations in Session changed. 

Laws 1995 (Reg. Sess., 1996), c. 647, s. 44, 


§ 105-449.131. List of persons who must have a license. 


A person may not engage in business in this State as any of the following 
unless the person has a license issued by the Secretary authorizing the person 
to engage in that business: 

(1) A provider of alternative fuel. 
(2) A bulk-end user. 
(3) A retailer. (1995, c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 647, s. 45.) 


§ 105-449.132. How to apply for a license. 


To obtain a license, an applicant must file an application with the Secretary 
on a form provided by the Secretary. An application must include the 
applicant’s name, address, federal employer identification number, and any 
other information required by the Secretary. An applicant must meet the 
requirements for obtaining a license set out in G.5S. 105-449.69(b). (1995, c. 
390, s. 3; 1998-146, s. 11.) 


§ 105-449.133. Bond or letter of credit required as a con- 
dition of obtaining and keeping certain li- 
censes. 


(a) Who Must Have Bond. — The following applicants for a license must file 
with the Secretary a bond or an irrevocable letter of credit: 
(1) An alternative fuel provider. 
(2) A retailer or a bulk-end user that intends to store highway and 
nonhighway alternative fuel in the same storage facility. 

(b) Amount. — The amount of the bond is the amount that would be 
required if the fuel the applicant intended to provide or store was motor fuel 
rather than alternative fuel. An applicant that is also required to file a bond or 
an irrevocable letter of credit under G.S. 105-449.72 to obtain a license as a 
distributor of motor fuel may file a single bond or irrevocable letter of credit 
under that section for the combined amount. 

A bond filed under this subsection must be conditioned upon compliance with 
this Article, be payable to the State, and be in the form required by the 
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Secretary. The Secretary may require a bond issued under this subsection to be 
adjusted in accordance with the procedure set out in G.S. 105-449.72 for 
adjusting a bond filed by a distributor of motor fuel. (1995, c. 390, s. 3; 1997-60, 
Sy 2ae) 


§ 105-449.134. Denial or cancellation of license. 


The Secretary may deny an application for a license or cancel a license under 
this Article for the same reasons that the Secretary may deny an application 
for a license or cancel a license under Article 36C of this Chapter. The 
procedure in Article 36C for cancelling a license applies to the cancellation of 
a license under this Article. (1995, c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 647, 
s. 46.) 


§ 105-449.135. Issuance of license; notification of changes. 


(a) Issuance. — The Secretary must issue a license to each applicant whose 
application is approved. A license is not transferable and remains in effect until 
surrendered or cancelled. 

(b) Notice. — A license holder that stops engaging in this State in the 
business for which the license was issued must give the Secretary written 
notice of the change and must surrender the license. The notice must give the 
date the change takes effect and, if the license holder has transferred the 
business to another by sale or otherwise, the date of the transfer and the name 
and address of the person to whom the business is transferred. 

All taxes for which the license holder is liable under this Article but are not 
yet due become due on the date of the change. If the license holder transfers 
the business to another and does not give the notice required by this section, 
the person to whom the business was transferred is liable for the amount of 
any tax the license holder owed the State on the date the business was 
transferred. The liability of the person to whom the business is transferred is 
limited to the value of the property acquired from the license holder. ( 19936 
290 seo 


§ 105-449.136. Tax on alternative fuel. 


A tax at the motor fuel rate is imposed on liquid alternative fuel used to 
operate a highway vehicle by means of a vehicle supply tank that stores fuel 
only for the purpose of supplying fuel to operate the vehicle. A tax at the 
equivalent of the motor fuel rate is imposed on all other alternative fuel used 
to operate a highway vehicle. The Secretary must determine the equivalent 
rate. The exemptions from the tax on motor fuel in G.S. 105-449.88(2), (3), and 
(4) apply to the tax imposed by this section. The refunds for motor fuel tax 
allowed by Part 5 of Article 36C of this Chapter apply to the tax imposed by 
this section, except that the refund allowed by G.S. 105-449.107(b) for certain 
vehicles that use power takeoffs does not apply to a vehicle whose use of 
alternative fuel is taxed on the basis of miles driven. The proceeds of the tax 
imposed by this section must be allocated in accordance with G.S. 105-449.125. 
(1995, c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 647, s. 47.) 


§ 105-449.137. Liability for and payment of the tax. 


(a) Liability. — A bulk-end user or retailer that stores highway and 
nonhighway alternative fuel in the same storage facility is liable for the tax 
imposed by this Article. The tax payable by a bulk-end user or retailer applies 
when fuel is withdrawn from the storage facility. The alternative fuel provider 
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that sells or delivers alternative fuel is liable for the tax imposed by this Article 
on all other alternative fuel. 

(b) Payment. — The tax imposed by this Article is payable when a return is 
due. A return is due monthly within 25 days after the end of each month. A 
monthly return covers liabilities that accrue in the calendar month preceding 
the date the return is due. Areturn must be filed with the Secretary and must 
be in the form and contain the information required by the Secretary. (1995, c. 
390, s. 3; 1997-60, s. 24.) 


§ 105-449.138. Requirements for bulk-end users and re- 
tailers. 


(a) Informational Return. — A bulk-end user and a retailer must file a 
quarterly informational return with the Secretary. A quarterly return covers a 
calendar quarter and is due by the last day of the month that follows the 
quarter covered by the return. 

The return must give the following information and any other information 
required by the Secretary: 

(1) The amount of alternative fuel received during the quarter. 
(2) The amount of alternative fuel sold or used during the quarter. 

(b) Storage. — A bulk-end user or a retailer may store highway and 
nonhighway alternative fuel in separate storage facilities or in the same 
storage facility. If highway and nonhighway alternative fuel are stored in 
separate storage facilities, the facility for the nonhighway fuel must be marked 
in accordance with the requirements set by G.S. 105-449.123 for dyed diesel 
storage facilities. If highway and nonhighway alternative fuel are stored in the 
same storage facility, the storage facility must be equipped with separate 
metering devices for the highway fuel and the nonhighway fuel. If the 
Secretary determines that a bulk-end user or retailer used or sold alternative 
fuel to operate a highway vehicle when the fuel was dispensed from a storage 
facility or through a meter marked for nonhighway use, all fuel delivered into 
that storage facility is presumed to have been used to operate a highway 
vehicle. (1995, c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 647, s. 48; 1997-60, s. 25.) 


§ 105-449.139. Miscellaneous provisions. 


(a) Records. — A license holder must keep a record of all documents used to 
determine the information provided in a return filed under this Article. The 
records must be kept for three years from the due date of the return to which 
the records apply. The records are open to inspection during business hours by 
the Secretary or a person designated by the Secretary. 

(b) Violations. — The offenses listed in subdivisions (1) through (9) of G.S. 
105-449.120 apply to this Article. In applying those offenses to this Article, 
references to “this Article” are to be construed as references to Article 36D and 
references to “motor fuel” are to be construed as references to alternative fuel. 

(c) Lists. — The Secretary must give a list of licensed alternative fuel 
providers to each licensed bulk-end user and licensed retailer. The Secretary 
must also give a list of licensed bulk-end users and licensed retailers to each 
licensed alternative fuel provider. A list must state the name, account number, 
and business address of each license holder on the list. The Secretary must 
send an annual update of a list to each license holder, as appropriate. (1995, c. 
390, s. 3; 1995 (Reg. Sess., 1996), c. 647, s. 49.) 
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SUBCHAPTER VI. TAX RESEARCH. 


ARTICLE 37. 


Tax Research. 


S$ 105-450 through 105-457: Repealed by Session Laws 1991, c. 10, s. 
3. 


Cross References. — As to preparation of Editor’s Note. — Repealed G.S. 105-450 to 
reports concerning taxes by the Secretary of 105-452, 105-454, and 105-457 were previously 
Revenue, see now G.S. 105-256. repealed by Session Laws 1973, c. 476, s. 193. 


SUBCHAPTER VII. PAYMENTS RECEIVED FROM 
TENNESSEE VALLEY AUTHORITY IN LIEU OF TAXES. 


ARTICLE 38. 


Equitable Distribution between Local Governments. 


§ 105-458. Apportionment of payments in lieu of taxes 
between local units. 


The payments received by the State and local governments from the 
Tennessee Valley Authority in lieu of taxes under section 13 of the Act of 
Congress creating it, and as amended, shall be apportioned between the local 
governments in which the property is owned or an operation is carried on, on 
the basis of the percentage of loss of taxes to each, determined as hereinafter 
provided: Provided, however, that the minimum annual payment to any local 
government from said fund, including the amounts paid direct to said local 
government by the Authority, shall not be less than the amount of annual 
actual tax loss to such local government based upon the two-year average on 
said property next prior to it being taken over by the Authority. (1941, c. 85, s. 
1959 Sc 1060) 


§ 105-459. Determination of amount of taxes lost by virtue 
of T.V.A. operation of property; proration of 
funds. 


The Department of Revenue shall determine each year, on the basis of 
current tax laws, the total taxes that would be due to both the State of North 
Carolina and the local governments in the same manner as if the property 
owned and/or operated by the Authority were owned and/or operated by a 
privately owned public utility: Provided, however, in making said calculations 
the Department of Revenue shall use the tax rate fixed by the local government 
unit and taxing district involved for the tax year next preceding such 
calculations. The Department of Revenue and the Treasurer of the State of 
North Carolina shall then prorate the funds received from the Authority by the 
State and local governments between the local governments upon the basis of 
the foregoing calculations. (1941, c. 85, s. 2; 1959, c. 1060; 1973, c. 476, s. 193.) 


§ 105-460. Distribution of funds by State Treasurer. 


The Treasurer of the State of North Carolina shall then ascertain the 
payments to be made to the local governments upon the basis of the provisions 
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of G.S. 105-459 and he is authorized and directed to distribute the same 
between the local governments in accordance with the foregoing provisions of 
G.S. 105-459. The Treasurer of the State of North Carolina is further 
authorized and directed to pay said sums to the local governments each month 
or so often as he shall receive payments from the Authority, but not more often 
than once each month, after first deducting from any sum to be paid a local 
government such amount as has theretofore been paid direct to said local 
government by the Authority for the same period: Provided, however, that the 
minimum annual payment to any local government from said fund shall not be 
less than the average annual tax on the property taken by the Authority for the 
two years next preceding the taking. (1941, c. 85, s. 3; 1959, c. 1060.) 


§ 105-461. Duty of county accountant, etc. 


The county accountant or other proper officer of each local government to 
which this Subchapter is applicable shall: 

(1) Certify to the Department of Revenue and the Treasurer of the State 
of North Carolina the tax rate fixed by the governing body of such local 
government immediately upon the fixing of the same; 

(2) Certify each month to the Treasurer of the State of North Carolina a 
statement of the amount received by the local government direct from 
the Authority. 

No local government shall be entitled to receive its distributive share of said 
fund from the Treasurer of the State of North Carolina until the foregoing 
information has been properly furnished. If any such local government shall 
fail to furnish the information herein required within 10 days from and after 
receipt by it from the Department of Revenue of request for the same, 
forwarded by registered mail, then and in that event it shall be barred from 
participating in the benefits provided for the period for which the same is 
requested. (1941, c. 85, s. 4; 1973, c. 476, s. 193.) 


§ 105-462. Local units entitled to benefits; prerequisite for 
payments. 


Any local governments within the State in which the Authority now or may 
hereafter own property or carry on an operation shall be entitled to the benefits 
arising under this Subchapter: Provided, however, that no payment shall be 
made to them by the Treasurer of the State of North Carolina until such time 
as such local governments shall have certified to the Department of Revenue 
and the Treasurer of the State of North Carolina the average annual tax loss 
it has sustained by the taking of said property for the two years immediately 
preceding the taking thereof: Provided, further, that in the event of any 
disagreement between said local governments and the Treasurer of the State 
of North Carolina as to such annual tax loss, then the same shall be 
determined by the Department of Revenue, and its decision thereon shall be 
final. (1941, c. 85, s. 5; 1973, c. 476, s. 193.) 


SUBCHAPTER VIII. LOCAL GOVERNMENT SALES AND 
USE TAX. 


ARTICLE 39. 
First One-Cent (1¢) Local Government Sales and Use Tax. 


§ 105-463. Short title. 


This Article shall be known as the First One-Cent (1¢) Local Government 
Cpleceandilice MaxescuclO7 1c, 77, s. 2; 2002-12378" 7(b).) 
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Editor’s Note. — Session Laws 1991, c. 689, 
s. 320(a) provides: “Approval under the Local 
Government Sales and Use Tax Act, Article 39 
of Chapter 105 of the General Statutes, or 
under the Mecklenburg County Sales and Use 
Tax Act, Chapter 1096 of the 1967 Session 
Laws, as amended, of one percent (1%) local 
sales and use taxes in addition to the three 
percent (3%) State sales and use taxes consti- 
tutes approval of one percent (1%) local sales 
and use taxes in addition to the four percent 
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(4%) States sales and use taxes.” 

Section 352 of Session Laws 1991, c. 689 
provides: “Except for statutory changes or other 
provisions that clearly indicate an intention to 
have effects beyond the 1991-93 biennium, the 
textual provisions of Titles I, II and III of this 
act shall apply only to funds appropriated for 
and activities occurring during the 1991-93 
biennium.” 

Session Laws 2002-123, s. 7(a) added “First 
One-Cent (1¢)” in the Article 39 head. 


CASE NOTES 


The sales tax and the use tax may often 
bring about the same result but they are 
different in conception. They are assess- 
ments upon different transactions and are bot- 
tomed on distinguishable taxable events. In re 
Assessment of Additional N.C. & Orange 
County Use Taxes, 312 N.C. 211, 322 S.E.2d 
155 (1984), appeal dismissed, 472 U.S. 1001, 
105 S. Ct. 2693, 86 L. Ed. 2d 710 (1985). 

The purpose of North Carolina’s sales 
and use tax scheme is two-fold. The primary 
purpose is, of course, to generate revenue for 
the State. The sales tax is, in effect, a tax 
imposed upon the retail merchant as a privilege 
tax for the right to engage in that business. The 
tax is, however, designed to be passed on to the 
consumer. The second purpose of the sales and 
use tax scheme is to equalize the tax burden on 
all State residents. This is achieved through 
imposition of the use tax in certain situations 
where the sales tax is not applicable. In re 
Assessment of Additional N.C. & Orange 
County Use Taxes, 312 N.C. 211, 322 S.E.2d 
155 (1984), appeal dismissed, 472 U.S. 1001, 
105 S. Ct. 2693, 86 L. Ed. 2d 710 (1985). 

The chief function of the Sales and Use Tax 
Act is to prevent the evasion of a sales tax by 
persons purchasing tangible personal property 
outside of North Carolina for storage, use or 


consumption within the State. In re Assess- 
ment of Additional N.C. & Orange County Use 
Taxes, S12IN:Ce211. 3227 Sid elo os): 
appeal dismissed, 472 U.S. 1001, 105 S. Ct. 
2693, 86 L. Ed. 2d 710 (1985). 

The use tax does not impermissibly bur- 
den interstate commerce since it is a tax 
imposed on the enjoyment of goods after the 
sale has already spent its interstate character. 
It is designed to complement the sales tax and 
to reach transactions which cannot constitu- 
tionally be subject to a sales tax. In re Assess- 
ment of Additional N.C. & Orange County Use 
Taxes, 312 N:C. 211, 322 5.8.20, Ibo (19a, 
appeal dismissed, 472 U.S. 1001, 105 S. Ct. 
2693, 86 L. Ed. 2d 710 (1985). 

The North Carolina use tax can be con- 
stitutionally assessed against a newspa- 
per which enjoys protection under U.S. Const., 
Amend. XIV. In re Assessment of Additional 
N.C. & Orange County Use Taxes, 312 N.C. 
211, 322 S.E.2d 155 (1984), appeal dismissed, 
472 U.S. 1001, 105 S. Ct. 2693, 86 L. Ed. 2d 710 
(1985), 

For case in which former local option 
sales and use tax act was held unconstitu- 
tional for lack of uniformity, see Hajoca 
Corp. v. Clayton, 277 N.C. 560, 178 S.E.2d 481 
(1971), considering former §§ 105-164 to 105- 
164.58. 


§ 105-464. Purpose and intent. 


It is the purpose of this Article to afford the counties and municipalities of 
this State with opportunity to obtain an added source of revenue with which to 
meet their growing financial needs by providing all counties of the State with 
authority to levy a one percent (1%) sales and use tax as hereinafter provided. 


(WOT ca? /asa2s) 


CASE NOTES 


Cited in Gregory Poole Equip. Co. v. Coble, 
297 N.C. 19, 252 S.B.2d 729 (1979). 
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§ 105-465. County election as to adoption of local sales 


and use tax. 


The board of elections of any county, upon the written request of the board 
of county commissioners, or upon receipt of a petition signed by qualified voters 
of the county equal in number to at least fifteen percent (15%) of the total 
number of votes cast in the county, at the last preceding election for the office 
of Governor, shall call a special election for the purpose of submitting to the 


voters of the county the question of whether a one percent (1%) sales and use 


tax will be levied. 


The special election shall be held under the same rules applicable to the 
election of members of the General Assembly. No new registration of voters 
shall be required. All qualified voters in the county who are properly registered 


not later than 21 days (excluding Satu 
shall be entitled to vote at the election. 
at least 20 days’ public notice prior to t 


the special election. 


rdays and Sundays) prior to the election 
The county board of elections shall give 
he closing of the registration books for 


The county board of elections shall prepare ballots for the special election. 
The question presented on the ballot shall be “FOR one percent (1%) local sales 


and use tax on items subject to State sa 


les and use tax at the general State rate 


and on food” or “AGAINST one percent (1%) local sales and use tax on items 
subject to State sales and use tax at the general State rate and on food”. 

The county board of elections shall fix the date of the special election, except 
that the special election shall not be held on the date or within 60 days of any 
biennial election for county officers, nor within one year from the date of the 
last preceding special election under this section. (1971, c. 77, s. 2; 1981, c. 560, 
s. 2; 1991, c. 689, s. 315; 1996, Qnd Ex. Sess., c. 13, s. 1.2.) 


Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 13, s. 1, provides that this 
act shall be known as the William S. Lee 
Quality Jobs and Business Expansion Act. 

Session Laws 1996, Second Extra Session, ¢. 
13, s. 1.7, provides: “Approval under Article 39, 
AO, or 42 of Chapter 105 of the General Statutes 
or under the Mecklenburg County Sales and 
Use Tax Act, Chapter 1096 of the 1967 Session 
Laws, as amended, of local sales and use taxes 
on items subject to State sales and use tax at 
the general State rate constitutes approval of 


§ 105-466. Levy of tax. 


local sales and use taxes on food.” 

Session Laws 1996, Second Extra Session, ¢. 
13, s. 10.1, provides: “This act does not affect 
the rights or liabilities of the State, a taxpayer, 
or another person arising under a statute 
amended or repealed by this act before its 
amendment or repeal; nor does it affect the 
right to any refund or credit of a tax that would 
otherwise have been available under the 
amended or repealed statute before its amend- 
ment or repeal.” 


(a) In the event a majority of those voting in a special election held pursuant 
to G.S. 105-465 shall approve the levy of the local sales and use tax, the board 
of county commissioners may, by resolution, proceed to levy the tax. 

(b) In addition, the board of county commissioners may, in the event no 
election has been held within five years under the provisions of G.S. 105-465 in 
which the tax has been defeated, after not less than 10 days’ public notice and 
after a public hearing held pursuant thereto, by resolution, impose and levy 
the local sales and use tax to the same extent and with the same effect as if the 
levy of the tax had been approved in an election held pursuant to G.S. 105-465. 

(b1) If the board of commissioners of a county has imposed the local sales 
and use tax authorized by this Article and any or all of the taxes authorized by 


Articles 40 and 42 of this Chapter, with 


or without a special election, and the 


county subsequently becomes part of a consolidated city-county, the taxes shall 


continue in effect unless 
consolidated city-county. 


and until repealed by the governing board of the 
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(c) Collection of the tax, and liabilit 
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y therefor, must begin and continue only 


on and after the first day of the month of either J anuary or July, as set by the 
board of county commissioners in the resolution levying the tax. In no event 
may the tax be imposed, or the tax rate changed, earlier than the first day of 
the second succeeding calendar month after the date of the adoption of the 
resolution. The county must give the Secretary at least 90 days advance notice 
of a new tax levy or tax rate change. The applicability of a new tax or a tax rate 


change to purchases from printed catalo 
a calendar quarter after a minimum of 
orders by means of a catalog or similar 


notifies the seller that receives 


gs becomes effective on the first day of 


120 days from the date the Secretary 


publication of the new tax or tax rate change. 

(d) Upon adoption of a resolution levying the tax, the board of county 
commissioners shall immediately deliver a certified copy of the resolution to 
the Secretary, accompanied by a certified statement from the county board of 


elections, 


if applicable, setting forth the results of any special election 


approving the tax in the county. Upon receipt of these documents, the 
Secretary shall collect and administer the tax as provided in this Article. (1971, 
c. 77, 8. 2; 1973, c. 302; c. 476, s. 193; 1977, c. 372, s. 1; 1993, c. 485, s. 22; 1995, 
c. 461, s. 16; 2000-120, s. 12; 2001-414, s. 28: 2003-284, s. 45.10.) 


Local Modification. — Burke: 1977, c. 312, 
Se 

Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2001’.” 

Session Laws 2001-424, s. 34.14(b), as 
amended by Session Laws 2002-123, s. 3, pro- 
vides: “Notwithstanding the provisions of G.S. 
105-466(c), a tax levied under Article 44 of 
Chapter 105 of the General Statutes, as en- 
acted by this act, may become effective on 
December 1, 2002. Notwithstanding the provi- 
sions of G.S. 105-466(c), if a county levies a tax 
under Article 44 of Chapter 105 of the General 
Statutes, as enacted by this act, that iseto 
become effective on or before J anuary 1, 2003, 
the county is required to give the Secretary of 
Revenue only 30 days’ advance notice of the tax 
levy. For taxes that are to become effective after 
January 1, 2003, the provisions of G.S. 105- 
466(c) apply.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a severabil- 
ity clause. 

Session Laws 2003-284, s. 45.1, provides: 
“The Streamlined Sales and Use Tax Agree- 
ment is an historic multistate agreement de- 
signed to simplify and modernize sales and use 
tax collection and administration. The states 
and businesses involved in the Streamlined 


Sales Tax Project recognize that a simplified 
and uniform system saves businesses compli- 
ance and audit costs, while also saving states 
administrative costs and improving voluntary 
compliance, which should increase state collec- 
tions. To participate in the Agreement, North 
Carolina must amend or modify some of its 
sales and use tax law to conform to the simpli- 
fications and uniformity in the Agreement. This 
part [Part XLV of Session Laws 2003-284] 
makes those necessary changes.” 

Session Laws 2003-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2003-284, s. 45.10, effective July ¥5. 2002 
added the last sentence in subsection (c). 
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§ 105-467. Scope of sales tax. 


(a) Sales Tax. — The sales tax that may be imposed under this Article is 
limited to a tax at the rate of one percent (1%) of the transactions listed in this 
subsection. The sales tax authorized by this Article does not apply to sales that 
are taxable by the State under G.S. 105-164.4 but are not specifically included 
in this subsection. 

(1) The sales price of tangible personal property subject to the general 
rate of sales tax imposed by the State under G.5. 105-164.4(a)(1) and 
(a)(4b). 

(2) The gross receipts derived from the lease or rental of tangible personal 
property when the lease or rental of the property is subject to the 
general rate of sales tax imposed by the State under G.S. 105- 
164.4(a)(2). 

(3) The gross receipts derived from the rental of any room or other 
accommodations subject to the general rate of sales tax imposed by 
the State under G.S. 105-164.4(a)(3). 

(4) The gross receipts derived from services rendered by laundries, dry 
cleaners, and other businesses subject to the general rate of sales tax 
imposed by the State under G.S. 105-164.4(a)(4). 

(5) The sales price of food that is not otherwise exempt from tax pursuant 
to G.S. 105-164.13 but is exempt from the State sales and use tax 
pursuant to G.S. 105-164.13B. 

(6) The sales price of prepaid telephone calling service taxed as tangible 
personal property under G.S. 105-164.4(a)(4d). 

(7) The gross receipts derived from providing satellite digital audio radio 
service subject to the general rate of tax under G.S. 105-164.4(a)(6a). 

(b) Exemptions and Refunds. — The State exemptions and exclusions 
contained in G.S. 105-164.13, the State sales and use tax holiday contained in 
G.S. 105-164.13C, and the State refund provisions contained in G.S. 105- 
164.14 apply to the local sales and use tax authorized to be levied and imposed 
under this Article. A taxing county may not allow an exemption, exclusion, or 
refund that is not allowed under the State sales and use tax. 

(c) Sourcing. — The local sales tax authorized to be imposed and levied 
under this Article applies to taxable transactions by retailers whose place of 
business is located within the taxing county. The sourcing principles in G.S. 
105-164.4B apply in determining whether the local sales tax applies to a 
transaction. (1971, c. 77, 8. 2; 1983 (Reg. Sess., 1984), c. 1097, s. 9; 1987, c. 55%, 
5. 7: ¢. 832, s. 4; 1989, c. 692, s. 3.7; 1991, c. 689, s. 316; 1996, 2nd Ex. Sess., c. 
13, s. 1.3; 1998-98, 5. 30.1; 1998-171, s. 9; 2001-347, s. 2.15; 2001-414, s. 29; 
2001-424, s. 34.16(b); 2001-430, s. 13; 2001-487, s. 67(e). 2002-16, 37 iz; 
2002-159, s. 61; 2005-276, s. 33.23.) 


Editor’s Note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 


November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 

Effect of Amendments. — Session Laws 
2005-276, s. 33.23, effective January 1, 2006, 
added subdivision (a)(7). 

Legal Periodicals. — For survey of 1978 
law on taxation, see 57 N.C.L. Rev. 1142 (1979). 
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CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under former G.S. 105-89. 1. 

Local Sales Tax Not Precluded by Ex- 
emption from State Tax. — The limitation, in 
subdivision (1), of local sales tax to sales “sub- 
ject to” the State sales tax refers not to those 
transactions for which a State sales tax is 
actually assessed, but to any transaction de- 
scribed in (former) G.S. 105-164.4(1) without 
regard to whether the transaction might be 
exempted or excluded from taxation by the 
operation of G.S. 105-164.13. Thus, exemption 
from State sales tax does not preclude the 
assessment of a local sales tax. Gregory Poole 
Equip. Co. v. Coble, 38 N.C. App. 483, 248 
me Hezd sie) (1978), ain da297 NPC. 19) 952 
S.E.2d 729 (1979). 

Municipal Tax on Operators of Gasoline 
Pumps. — The provision authorizing counties, 
cities and towns to levy a license tax on each 
place of business located therein, not in excess 
of one fourth of that levied by the State, does 
not preclude a city from levying a tax on oper- 
ators of gasoline pumps located on sidewalks 
along certain streets between the curb and the 
property line when such city tax is levied in the 
nature of a permit in the exercise of regulatory 
police power. State v. Evans, 205 N.C. ASA ae 
S.E. 640 (1933). 

Retail sales of used tangible personal 
property were subject to the local government 
sales tax when such property, having been 
accepted in trade by the vendor as a credit or 
part payment on the sales price of new property 
that was exempt from local sales tax under the 
provisions of G.S. 105-467 by virtue of delivery 
to a purchaser at a point outside the taxing 


county by the vendor or his agent or by a 
common carrier, was sold at retail and deliv- 
ered to the purchaser within the taxing county 
in which the taxpayer had a place of business. 
Gregory Poole Equip. Co. v. Coble, 38 N.C. App. 
483, 248 S.E.2d 378 (1978), aff’d, 297 N.C. 19, 
252 S.E.2d 729 (1979). 

A retailer doing business in a county that 
imposes the one percent local government sales 
tax must collect that tax when it sells and 
delivers within that county used tangible per- 
sonal property previously accepted in trade as 
part payment on the sales price of new property 
that was delivered outside the county. Gregory 
Poole Equip. Co. v. Coble, 297 N.C. TO 252 
S.E.2d 729 (1979). 

No Exemption for Insurance Companies 
for Local Use Taxes. — Under G.S. 105-467 
and G.S. 105-468, exemptions from local use 
taxes are explicitly limited to and made depen- 
dent on the existence of codified exemptions 
from the State sales and use taxes, and in GS. 
105-164.13, the legislature has meticulously set 
forth approximately 50 exemptions and exclu- 
sions to the states sales and use taxes, many of 
which are sub-categorized by industry, but no- 
where in G.S. 105-164.13 are insurance compa- 
nies exempted from state sales and use tax; 
thus, local use taxes are generally applicable, 
and the North Carolina General Assembly did 
not intend to make them inapplicable to insur- 
ance companies. Proposed Assessments of Ad- 
ditional Sales & Use Tax v. Jefferson-Pilot Ins. 
Co., 161 N.C. App. 558, 589 S.E.2d 179, 2003 
N.C. App. LEXIS 2274 (2003). 

Cited in Finlator v. Powers, 902 F.2d 1158 
(4th Cir. 1990). 


OPINIONS OF ATTORNEY GENERAL 


Situs of Sale. — See opinion of Attorney 
General to Honorable I. L. Clayton, Commis- 


§ 105-468. Scope of use tax. 


The use tax authorized by this Articl 


of the cost price of each item or article 
sold in the taxing county but is 


sioner of Revenue, 40 N.C.A.G. 881 (1970), 
issued under former G.S. 105-164.51. 


e is a tax at the rate of one percent (1%) 
of tangible personal property that is not 
used, consumed, or stored for use or 


consumption in the taxing county. The tax applies to the same items that are 


subject to tax under G.S. 105-467. 


Every retailer who is engaged in business in this State and in the taxing 
county and is required to collect the use tax levied by G.S. 105-164.6 shall 
collect the one percent (1%) use tax when the property is to be used, consumed, 
or stored in the taxing county. The use tax contemplated by this section shall 
be levied against the purchaser, and the purchaser’s liability for the use tax 
shall be extinguished only upon payment of the use tax to the retailer, where 
the retailer is required to collect the tax, or to the Secretary, where the retailer 


is not required to collect the tax. 
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Where a local sales or use tax has been paid with respect to tangible personal 
property by the purchaser, either in another taxing county within the State, or 
in a taxing jurisdiction outside the State where the purpose of the tax is similar 
in purpose and intent to the tax which may be imposed pursuant to this Article, 
the tax paid may be credited against the tax imposed under this section by a 
taxing county upon the same property. If the amount of sales or use tax so paid 
is less than the amount of the use tax due the taxing county under this section, 
the purchaser shall pay to the Secretary an amount equal to the difference 
between the amount so paid in the other taxing county or jurisdiction and the 
amount due in the taxing county. The Secretary may require such proof of 
payment in another taxing county or jurisdiction as is deemed to be necessary. 
The use tax levied under this Article is not subject to credit for payment of any 
State sales or use tax not imposed for the benefit and use of counties and 
municipalities. No credit shall be given under this section for sales or use taxes 
paid in a taxing jurisdiction outside this State if that taxing jurisdiction does 
not grant similar credit for sales taxes paid under this Article. (1971, c. 77, s. 
9: 1973, c. 476, s. 193; 1979, 2nd Sess., c. 1100, s. 2; 1989RCmO9 Jaco Se aloo ls 
@.689,s317; 1996, 2nd x) Sess., c. 13,'s. 1.4.) 


CASE NOTES 


No Exemption for Insurance Companies 
for Local Use Taxes. — Under G.S. 105-467 
and G.S. 105-468, exemptions from local use 
taxes are explicitly limited to and made depen- 
dent on the existence of codified exemptions 
from the State sales and use taxes, and in G.S. 
105-164.13, the legislature has meticulously set 
forth approximately 50 exemptions and exclu- 
sions to the states sales and use taxes, many of 
which are sub-categorized by industry, but no- 
where in G.S. 105-164.13 are insurance compa- 


nies exempted from state sales and use tax; 
thus, local use taxes are generally applicable, 
and the North Carolina General Assembly did 
not intend to make them inapplicable to insur- 
ance companies. Proposed Assessments of Ad- 
ditional Sales & Use Tax v. Jefferson-Pilot Ins. 
Co., 161 N.C. App. 558, 589 S.E.2d 179, 2003 
N.C. App. LEXIS 2274 (2003). 

Cited in Gregory Poole Equip. Co. v. Coble, 
OO IN Ce 19425215. Becd (29 (1979): 


§ 105-468.1. Certain building materials exempt from sales 
and use taxes. 


The provisions of this Article shall not be applicable with respect to any 
building materials purchased for the purpose of fulfilling any lump sum or unit 
price contract entered into or awarded, or entered into or awarded pursuant to 
any bid made, before the effective date of the tax imposed by a taxing county 
when, absent the provisions of this section, such building materials would 
otherwise be subject to tax under the provisions of this Article. 19 (ich (ica. 
3.) 


§ 105-469. Secretary to collect and administer local sales 
and use tax. 


(a) The Secretary shall collect and administer a tax levied by a county 
pursuant to this Article. As directed by G.S. 105-164.13B, taxes levied by a 
county on food are administered as if they were levied by the State under 
Article 5 of this Chapter. The Secretary must, on a monthly basis, distribute 
local taxes levied on food to the taxing counties as follows: 

(1) The Secretary must allocate one-half of the net proceeds on a per 
capita basis according to the most recent annual population estimates 
certified to the Secretary by the State Budget Officer. The Secretary 
must then adjust the amount allocated to each county as provided in 
G.S. 105-486(b). The Secretary must include one-half of the amount 
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allocated under this subdivision in the distribution made under 
Article 40 of this Chapter and must include the remaining one-half in 
the distribution made under Article 42 of this Chapter. 

(2) The Secretary must allocate the remaining net proceeds proportion- 
ately to each taxing county based upon the amount of sales tax on food 
collected in the taxing county in the 1997-1998 fiscal year under 
Article 39 of this Chapter or under Chapter 1096 of the 1967 Session 
Laws relative to the total amount of sales tax on food collected in all 
taxing counties in the 1997-1998 fiscal year under Article 39 of this 
Chapter and under Chapter 1096 of the 1967 Session Laws. The 
Secretary must include the amount allocated under this subdivision 
in the distribution made under Article 39 of this Chapter. 

(b) The Secretary shall require retailers who collect use tax on sales to 
North Carolina residents to ascertain the county of residence of each buyer and 
provide that information to the Secretary along with any other information 
necessary for the Secretary to allocate the use tax proceeds to the correct 


taxing county. (1971, c. 77, s. 2; 1973, c. 476, s. 193; 1993, c. 485, s. 23; 1996, 
2nd Ex. Sess., c. 14, s. 12; 2003-284, s. 45.11(a); 2003-416, s. 27(a); 2004-170, s. 


32; 2005-435, s. 41.) 


Editor’s Note. — Session Laws 2003-284, s. 
45.1, provides: “The Streamlined Sales and Use 
Tax Agreement is an historic multistate agree- 
ment designed to simplify and modernize sales 
and use tax collection and administration. The 
states and businesses involved in the Stream- 
lined Sales Tax Project recognize that a simpli- 
fied and uniform system saves businesses com- 
pliance and audit costs, while also saving states 
administrative costs and improving voluntary 
compliance, which should increase state collec- 
tions. To participate in the Agreement, North 
Carolina must amend or modify some of its 
sales and use tax law to conform to the simpli- 
fications and uniformity in the Agreement. This 
part [Part XLV of Session Laws 2003-284] 
makes those necessary changes.” 

Session Laws 2003-284, s. 48.1, provides: 


“Parts 32 through 47 of this act do not affect the 


rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 


Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2003-284, s. 45.11.(a), effective October 1, 2003, 
added the last two sentences in subsection (a). 

Session Laws 2003-416, s. 27.(a), effective 
October 1, 2003, rewrote subsection (a). 

Session Laws 2004-170, s. 32, effective Au- 
gust 2, 2004, in subdivision (a)(2), inserted “or 
under Chapter 1096 of the 1967 Session Laws” 
following “of this Chapter,” and added “and 
under Chapter 1096 of the 1967 Session Laws” 
at the end of the subdivision. 

Session Laws 2005-435, s. 41, effective Sep- 
tember 27, 2005, added the last sentence in 
subdivisions (a)(1) and (a)(2). 


§ 105-470: Repealed by Session Laws 1991, c. 689, s. 318. 


§ 105-471. Retailer to collect sales tax. 


Every retailer whose place of business is in a taxing county shall on and after 
the levy of the tax herein authorized collect the one percent (1%) local sales tax 


provided by this Article. 


The tax to be collected under this Article shall be collected as a part of the 
sales price of the item of tangible personal property sold, the cost price of the 
item of tangible personal property used, or as a part of the charge for the 
rendering of any services, renting or leasing of tangible personal property, or 
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the furnishing of any accommodation taxable hereunder. The tax shall be 
stated and charged separately from the sales price or cost price and shall be 
shown separately on the retailer’s sales record and shall be paid by the 
purchaser to the retailer as trustee for and on account of the State or county 
wherein the tax is imposed. It is the intent and purpose of this Article that the 
local sales and use tax herein authorized to be imposed and levied by a taxing 
county shall be added to the sales price and that the tax shall be passed on to 
the purchaser instead of being borne by the retailer. The Secretary of Revenue 
shall design, print and furnish to all retailers in a taxing county in which he 
shall collect and administer the tax the necessary forms for filing returns and 
instructions to insure the full collection from retailers, and the Secretary may 
adapt the present form used for the reporting and collecting of the State sales 
and use tax to this purpose. (1971, c. 77, s. 2; 1973, c. 476, s. 193.) 


§ 105-472. Disposition and distribution of taxes collected. 


(a) County Allocation. — The Secretary shall, on a monthly basis, allocate to 
each taxing county for which the Secretary collects the tax the net proceeds of 
the tax collected in that county under this Article. For the purpose of this 
section, “net proceeds” means the gross proceeds of the tax collected in each 
county under this Article less taxes refunded, the cost to the State of collecting 
and administering the tax in the county as determined by the Secretary, and 
other deductions that may be charged to the county. If the Secretary collects 
local gales or use taxes in a month and the taxes cannot be identified as being 
attributable to a particular taxing county, the Secretary shall allocate the 
taxes among the taxing counties in proportion to the amount of taxes collected 
in each county under this Article during that month and shall include them in 
the monthly distribution. Amounts collected by electronic funds transfer 
payments are included in the distribution for the month in which the return 
that applies to the payment is received. 

(b) Distribution Between Counties and Cities. — The Secretary shall divide 
the amount allocated to each taxing county among the county and its 
municipalities in accordance with the method determined by the county. The 
board of county commissioners shall, by resolution, choose one of the following 
methods of distribution: 

(1) Per Capita Method. — The net proceeds of the tax collected in a taxing 
county shall be distributed to that county and to the municipalities in 
the county on a per capita basis according to the total population of 
the taxing county, plus the total population of the municipalities in 
the county. In the case of a municipality located in more than one 
county, only that part of its population living in the taxing county is 
considered its “total population”. In order to make the distribution, 
the Secretary shall determine a per capita figure by dividing the 
amount allocated to each taxing county by the total population of that 
county plus the total population of all municipalities in the county. 
The Secretary shall then multiply this per capita figure by the 
population of the taxing county and by the population of each 
municipality in the county; each respective product shall be the 
amount to be distributed to the county and to each municipality in the 
county. To determine the population of each county and each munic- 
ipality, the Secretary shall use the most recent annual estimate of 
population certified by the State Budget Officer. 

(2) Ad Valorem Method. — The net proceeds of the tax collected in a 
taxing county shall be distributed to that county and the municipal- 
ities in the county in proportion to the total amount of ad valorem 
taxes levied by each on property having a tax situs in the taxing 
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county during the fiscal year next preceding the distribution. For 
purposes of this section, the amount of the ad valorem taxes levied by 
a county or municipality includes ad valorem taxes levied by the 
county or municipality in behalf of a taxing district and collected by 
the county or municipality. In addition, the amount of taxes levied by 
a county includes ad valorem taxes levied by a merged school 
administrative unit described in G.S. 115C-513 in the part of the unit 
located in the county. In computing the amount of tax proceeds to be 
distributed to each county and municipality, the amount of any ad 
valorem taxes levied but not substantially collected shall be ignored. 
Each county and municipality receiving a distribution of the proceeds 
of the tax levied under this Article shall in turn immediately share the 
proceeds with each district in behalf of which the county or munici- 
pality levied ad valorem taxes in the proportion that the district levy 
bears to the total levy of the county or municipality. Any county or 
municipality that fails to provide the Department of Revenue with 
information concerning ad valorem taxes levied by it adequate to 
permit a timely determination of its appropriate share of tax proceeds 
collected under this Article may be excluded by the Secretary from 
each monthly distribution with respect to which the information was 
not provided in a timely manner, and those tax proceeds shall then be 
distributed only to the remaining counties or municipalities, as 
appropriate. For the purpose of computing the distribution of the tax 
under this subsection to any county and the municipalities located in 
the county for any month with respect to which the property valuation 
of a public service company is the subject of an appeal and the 
Department of Revenue is restrained by law from certifying the 
valuation to the county and the municipalities in the county, the 
Department shall use the last property valuation of the public service 
company that has been certified. 

The board of county commissioners in each taxing county shall, by resolution 
adopted during the month of April of each year, determine which of the two 
foregoing methods of distribution shall be in effect in the county during the 
next succeeding fiscal year. In order for the resolution to be effective, a certified 
copy of it must be delivered to the Secretary in Raleigh within 15 calendar days 
after its adoption. If the board fails to adopt a resolution choosing a method of 
distribution not then in effect in the county, or if a certified copy of the 
resolution is not timely delivered to the Secretary, the method of distribution 
then in effect in the county shall continue in effect for the following fiscal year. 
The method of distribution in effect on the first of July of each fiscal year shall 
apply to every distribution made during that fiscal year. 

(c) Municipality Defined. — As used in this Article, the term “municipality” 
means “city” as defined in G.S. 153A-1. 

(d) No municipality may receive any funds under this section if it was 
incorporated with an effective date of on or after January 1, 2000, and is 
disqualified from receiving funds under G.S. 136-41.2. No municipality may 
receive any funds under this section, incorporated with an effective date on or 
after January 1, 2000, unless a majority of the mileage of its streets are open 
to the public. The previous sentence becomes effective with respect to distri- 
bution of funds on or after July 1, 1999. 1971) 77,8) 2) 1973U C476, 5. 193: 
c. 752; 1979, c. 12, s. 1; 1979, 2nd Sess., c. 1137, s. 49; 1981, c. 4, s. 2; 1985 (Reg. 
Sess., 1986), c. 934, s. 2; 1991, c. 325, s. 8; 1993, c. 485, s. 24: 1999-458, s. 6: 
ee s. 13(a); 2001-487, s. 118(b); 2002-72, s. 5; 2003-349, s. 5; 2004-208, 
Sty): 
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Local Modification. — Burke: 1983, c. 273, 
1983 (Reg. Sess., 1984), c. 1034, s. 127; 1985, c. 
326; Pender: 1993 (Reg. Sess., 1994), c. 577, s. 
1, 2003-416, s. 14; Roanoke Rapids: 1973, c. 3. 

Editor’s Note. — Session Laws 1999-458, s. 
12 provides that section 1 of this act (which 
amended G.S. 120-163(c)) apples with respect 
to municipalities for which the Joint Legisla- 
tive Commission on Municipal Incorporations 
makes recommendations on or after the date 
the act becomes law. Sections 1 through 11 of 
the act, other than the repeal of G.S. 120- 
169.1(a), do not apply to any community which 
first filed a petition with the Joint Legislative 
Commission on Municipal Incorporations prior 
to July 20, 1999. The remainder of the act is 
effective when it becomes law (August 13, 
1999). 

Effect of Amendments. — Session Laws 
2001-427, s. 13(a), as amended by Session Laws 


CASE 


Constitutionality. — Per capita distribu- 
tion offends neither the State Constitution nor 
the federal Constitution. Town of Beech Mt. v. 
County of Watauga, 324 N.C. 409, 378 S.E.2d 
780, cert. denied, 493 U.S. 954, 110 S. Ct. 365, 
NOT edad 3511989): 

Construction with Other Provisions. — 
Since distribution of the residual sales taxes 
under subdivision (b){2) is dependent upon the 
levy of ad valorem taxes within a taxing dis- 
trict, it does not appear that it was the intent of 
the legislature for G.S. 115C-430 to supersede 
subdivision (b)(2); therefore, the trial court 
properly concluded that the two statutes were 
not in conflict. Banks v. County of Buncombe, 
128 N.C. App. 214, 494 S.E.2d 791 (1998), aff'd, 
348 N.C. 687, 500 S.E.2d 666 (1998). 

Per capita method of distribution of lo- 
cal sales and use tax revenues to munici- 
palities does not burden the right of inter- 
state travel and deprive out-of-state residents 
of their privileges and immunities under U.S. 
Const., Art. IV, § 2, since this section does not 
treat nonresidents any differently than it treats 
residents of this state. Town of Beech Mt. v. 


§ 105-473. Repeal of levy. 
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2001-487, s. 118(b), and by Session Laws 2002- 
72,8. 5, effective July 1, 2003, and applicable to 
amounts collected on or after that date, substi- 
tuted “monthly” for “quarterly” twice in subsec- 
tion (a); and in subdivision (b)(2), substituted 
“monthly” for “quarterly” in the next-to-last 
sentence and substituted “any month” for “any 
quarter” in the last sentence. 

Session Laws 2002-72, s. 5, effective August 
12, 2002, substituted “105-472” for “105-472(a)” 
in the introductory language of Session Laws 
2001-427, s. 13(a), which amends this section 
effective July 1, 2003. 

Session Laws 2003-349, s. 5, effective July 1, 
2003, added the present last sentence in sub- 
section (a). 

Session Laws 2004-2038, s. 5(), effective July 
1, 2003, substituted “Budget Officer” for “Plan- 
ning Officer” in the last sentence of subdivision 


(b)(1). 


NOTES 


County of Watauga, 91 N.C. App. 87, 370 S.E.2d 
453 (1988), aff’d, 324 N.C. 409, 378 S.E.2d 780, 
cert. denied 493 U.S. 954, 110 S. Ct. 365, 107 L. 
iOieh, Ach siodllheres))). 

Per capita method of distribution of lo- 
cal sales and use tax revenues to munici- 
palities provides a reasonable means of 
returning revenues in an amount proportion- 
ate to those from whom they were collected; 
therefore, this method of revenue distribution 
is constitutionally valid and survives the ratio- 
nal basis test under the Equal Protection 
Clause of the United States Constitution. Town 
of Beech Mt. v. County of Watauga, 91 N.C. 
App. 87, 370 S.E.2d 453 (1988), aff'd, 324 N.C. 
409, 378 S.E.2d 780, cert. denied 493 U.S. 954, 
110 S. Ct. 365, 107 L. Ed. 2d 351 (1989). 

Individuals owning a second or vacation 
home for less than half a year are not a suspect 
class such that this section is subject to strict 
scrutiny. Town of Beech Mt. v. County of Wa- 
tauga, 91 N.C. App. 87, 370 S.E.2d 453 (1988), 
aff’d, 324 N.C. 409, 378 S.E.2d 780, cert. denied 
493 U.S. 954, 110 S. Ct. 365, 107 L. Ed. 2d 351 
(1989). 


(a) The board of elections of any county, upon the written request of the 
board of county commissioners thereof, or upon receipt of a petition signed by 
qualified voters of the county equal in number to at least fifteen percent (15%) 
of the total number of votes cast in the county at the last preceding election for 
the office of Governor, shall call a special election for the purpose of submitting 
to the voters of the county the question of whether the levy of a one percent 
(1%) sales and use tax theretofore levied should be repealed. 

The special election shall be held under the same rules and regulations 
applicable to the election of members of the General Assembly. No new 
registration of voters shall be required. All qualified voters in the county who 
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are properly registered not later than 21 days (excluding Saturdays and 
Sundays) prior to the election shall be entitled to vote at said election. The 
county board of elections shall give at least 20 days’ public notice prior to the 
closing of the registration books for the special election. 

The county board of elections shall prepare ballots for the special election 
which shall contain the words “FOR repeal of the one percent (1%) local sales 
and use tax levy,” and the words “AGAINST repeal of the one percent (1%) local 
sales and use tax levy,” with appropriate squares so that each voter may 
designate his vote by his cross (X) mark. 

The county board of elections shall fix the date of the special election; 
provided, however, that the special election shall not be held on the day of any 
biennial election for county officers, nor within 60 days thereof, nor within one 
year from the date of the last preceding special election held under this section. 

(b) In the event a majority of those voting in a special election held pursuant 
to this section shall approve the repeal of the levy, the board of county 
commissioners shall, by resolution, proceed to terminate the levy and the 
imposition of the tax in the taxing county unless and until the tax is levied 
again as provided in G.S. 105-466(a). 

(c) In addition, the board of county commissioners may, by resolution and 
without the necessity of an election proceed to terminate the levy and the 
imposition of the tax in the taxing county if the tax was levied under the 
provisions of G.S. 105-466(b). 

(d) No termination of taxes levied and imposed under this Article shall be 
effective until the end of the fiscal year in which the repeal election was held. 

(e) The board of county commissioners, upon adoption of said resolution, 
shall cause a certified copy of the resolution to be delivered immediately to the 
Secretary of Revenue, accompanied by a certified statement from the county 
board of elections, if applicable, setting forth the results of any special election 
approving the repeal of the tax in the county. 

(f) No liability for any tax levied under this Article which shall have 
attached prior to the effective date on which a levy is terminated shall be 
discharged as a result of such termination, and no right to a refund of tax or 
otherwise, which shall have accrued prior to the effective date on which a levy 
is terminated shall be denied as a result of such termination. (1971, c. 77, s. 2; 
Woes A Os O30 19Sdece nO mset 1995 <ceA6 lacus ,o) 


§ 105-474. Definitions; construction of Article; remedies 
and penalties. 


The definitions set forth in G.S. 105-164.3 shall apply to this Article insofar 
as such definitions are not inconsistent with the provisions of this Article, and 
all other provisions of Article 5 and of Article 9 of Subchapter 1, Chapter 105 
of the General Statutes, as the same relate to the North Carolina Sales and 
Use Tax Act shall be applicable to this Article unless such provisions are 
inconsistent with the provisions of this Article. The administrative interpre- 
tations made by the Secretary of Revenue with respect to the North Carolina 
Sales and Use Tax Act, to the extent not inconsistent with the provisions of this 
Article, may be uniformly applied in the construction and interpretation of this 
Article. It is the intention of this Article that the provisions of this Article and 
the provisions of the North Carolina Sales and Use Tax Act, insofar as 
practicable, shall be harmonized. 

The provisions with respect to remedies and penalties applicable to the 
North Carolina Sales and Use Tax Act, as contained in Article 5 and Article 9. 
Subchapter 1, Chapter 105 of the General Statutes, shall be applicable in like 
manner to the tax authorized to be levied and collected under this Article, to 
the extent that the same are not inconsistent with the provisions of this 
Artclexi(lOy Licey (asa2 ONS ecxrAlG, gels) 
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Legal Periodicals. — For survey of 1978 
law on taxation, see 57 N.C.L. Rev. 1142 (1979). 


ART. 40. SUPPLEMENTAL SALES & USE TAX 


§105-482 


CASE NOTES 


Cited in Gregory Poole Equip. Co. v. Coble, 
38 N.C. App. 4838, 248 S.E.2d 378 (1978); Gre- 


§§ 105-475 through 105-479: 


poses. 


gory Poole Equip. Co. v. Coble, 297 N.C. 19, 252 
S.H.2d 729 (1979). 


Reserved for future codification pur- 


ARTICLE 40. 


First One-Half Cent (#2¢) Local Government Sales and Use Tax. 


§ 105-480. Short title. 


This Article shall be known as the First One-Half Cent (42¢) Local Govern- 
ment Sales and Use Tax Act. (1983, c. 908, s. 1; 2002-1238, s. 8(b).) 


Editor’s Note. — Session Laws 1991, c. 689, 
s. 320(b) provides: “Approval under the Supple- 
mental Local Government Sales and Use Tax 
Act, Article 40 of Chapter 105 of the General 
Statutes, on one-half percent (1/2%) local sales 
and use taxes in addition to the one percent 
(1%) local sales and use taxes and three percent 
(3%) State sales and use taxes constitutes ap- 
proval of one-half percent (1/2%) local sales and 
use taxes in addition to the one percent (1%) 
local sales and use taxes and the four percent 
(4%) States sales and use taxes.” 


Section 352 of Session Laws 1991, c. 689 
provides: “Except for statutory changes or other 
provisions that clearly indicate an intention to 
have effects beyond the 1991-93 biennium, the 
textual provisions of Titles I, II and III of this 
act shall apply only to funds appropriated for 
and activities, occurring during the 1991-93 
biennium.” 

Session Laws 2002-123, s. 8(a), substituted 
“First One-Half Cent (42¢)” for “Supplemental” 
and “Tax” for “Taxes” in the Article 40 head. 


§ 105-481. Purpose and intent. 


It is the purpose of this Article to afford the counties and cities of this State 
an opportunity to obtain an added source of revenue with which to meet their 
growing financial needs, and to reduce their reliance on other revenues, such 
as the property tax, by providing all counties of the State that are subject to 
this Article with authority to levy one-half percent (1/2%) sales and use taxes. 
@93ec.908,-s.. 1.) 


CASE NOTES 


Cited in Finlator v. Powers, 902 F.2d 1158 
(4th Cir. 1990). 


§ 105-482. Limitations. 


This Article applies only to counties that levy one percent (1%) sales and use 
taxes under Article 39 of this Chapter or under Chapter 1096 of the 1967 
Session Laws. (1983, c. 908, s. 1; 1993, c. 485, s. 25.) 


Session Laws 1967, c. 1096, referred to in this 
section. 


Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 13, ss. 1.5 and 1.6, amend 
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§105-483 


Session Laws 1996, Second Extra Session, c. 
13, s. 1, provides that this act shall be known as 
the William S. Lee Quality Jobs and Business 
Expansion Act. 

Session Laws 1996, Second Extra Session, c. 
13, s. 1.7, provides: “Approval under Article 39, 
40, or 42 of Chapter 105 of the General Statutes 
or under the Mecklenburg County Sales and 
Use Tax Act, Chapter 1096 of the 1967 Session 
Laws, as amended, of local sales and use taxes 
on items subject to State sales and use tax at 
the general State rate constitutes approval of 


CH. 105. TAXATION 


§105-486 


local sales and use taxes on food.” 

Session Laws 1996, Second Extra Session, c. 
13, s. 10.1, provides: “This act does not affect 
the rights or liabilities of the State, a taxpayer, 
or another person arising under a statute 
amended or repealed by this act before its 
amendment or repeal; nor does it affect the 
right to any refund or credit of a tax that would 
otherwise have been available under the 
amended or repealed statute before its amend- 
ment or repeal.” 


§ 105-483. Levy and collection of additional taxes. 


Any county subject to this Article may levy one-half percent (1/2%) local sales 
and use taxes in addition to any other State and local sales and use taxes levied 
pursuant to law. Except as provided in this Article, the adoption, levy, 
collection, distribution, administration, and repeal of these additional taxes 
shall be in accordance with Article 39 of this Chapter. In applying the 
provisions of Article 39 of this Chapter to this Article, references to “this 
Article” mean Article 40 of this Chapter. The exemption for building materials 
in G.S. 105-468.1 does not apply to taxes levied under this Article. (1983, c. 908, 
Sab, 1993 sca Acon cn) 


§ 105-484. Form of ballot. 


(a) The form of the question to be presented on a ballot for a special election 
concerning the additional taxes authorized by this Article shall be: “FOR 
additional one-half percent (1/2%) local sales and use taxes” or “AGAINST 
additional one-half percent (1/2%) local sales and use taxes.” 

(b) The form of the question to be presented on a ballot for a special election 
concerning the repeal of any additional taxes levied pursuant to this Article 
shall be: “FOR repeal of the additional one-half percent (1/2%) local sales and 
use taxes” or “AGAINST repeal of the additional one-half percent (1/2%) local 
sales and use taxes.” (1983, c. 908, s. 1.) 


§ 105-485: Repealed by Session Laws 1991, c. 689, s. 318. 


§ 105-486. Distribution of additional taxes. 


(a) (Effective until July 1, 2003) County Allocation. — The Secretary 
shall, on a quarterly basis, allocate the net proceeds of the additional one-half 
percent (1/2%) sales and use taxes levied under this Article to the taxing 
counties on a per capita basis according to the most recent annual population 
estimates certified to the Secretary by the State Budget Officer. 

(a) (Effective July 1, 2003) County Allocation. — The Secretary shall, on 
a monthly basis, allocate the net proceeds of the additional one-half percent 
(1/2%) sales and use taxes levied under this Article to the taxing counties on a 
per capita basis according to the most recent annual population estimates 
certified to the Secretary by the State Budget Officer. 

(b) Adjustment. — The Secretary shall then adjust the amount allocated to 
each county under subsection (a) by multiplying the amount by the appropri- 
ate adjustment factor set out in the table below. If, after applying the 
adjustment factors, the resulting total of the amounts allocated is greater or 
lesser than the net proceeds to be distributed, the amount allocated to each 
county shall be proportionally adjusted to eliminate the excess or shortage. 
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§ 105-486 (a) and (c) are set out twice. See notes. 


County Adjustment Factor 
Dare 1.49 
Brunswick bile 
Orange hea ss: 
Carteret and Durham Da ke 
Avery i 
Moore ibs) 
Transylvania tO: 
Chowan, McDowell, and Richmond 1.09 
Pitt and New Hanover OK? 
Beaufort, Perquimans, Buncombe, and Watauga 1.06 
Cabarrus, Jackson, and Surry iLO 
Alleghany, Bladen, Robeson, Washington, Craven, 

Henderson, Onslow, and Vance 1.04 
Gaston, Granville, and Martin 1.03 
Alamance, Burke, Caldwell, Chatham, Duplin, 

Edgecombe, Haywood, Swain, and Wilkes EO? 
Hertford, Union, Stokes, Yancey, Halifax, 

Rockingham, and Cleveland 190i: 
Alexander, Anson, Johnston, Northampton, 

Pasquotank, Person, Polk, and Yadkin 1200 
Catawba, Harnett, Iredell, Pamlico, Pender, Ran- 

dolph, Stanly, and Tyrrell OSS) 
Cherokee, Cumberland, Davidson, Graham, Hyde, 

Macon, Rutherford, Scotland, and Wilson 0.98 
Ashe, Bertie, Franklin, Hoke, Lincoln, Montgom- 

ery, and Warren O97 
Wayne, Clay, Madison, Sampson, Wake, Lee, and 

Forsyth 0.96 
Caswell, Gates, Mitchell, and Greene 0.95 
Currituck and Guilford 0.94 
Davie and Nash 0.93 
Rowan and Camden 0:92 
Jones 0.90 
Mecklenburg 0.89 
Lenoir 0.88 
Columbus 0.81 


(c) (Effective until July 1, 2003) Distribution Between Counties and 
Cities. — The amount allocated to each taxing county shall then be divided 
among the county and its municipalities in accordance with the method by 
which the one percent (1%) sales and use taxes levied in that county pursuant 
to Article 39 of this Chapter or Chapter 1096 of the 1967 Session Laws are 
distributed. If any taxes levied under this Article by a county have not been 
collected in that county for a full quarter because of the levy or repeal of the 
taxes, the Secretary shall distribute a pro rata share to that county for that 
quarter based on the number of months the taxes were collected in that county 
during the quarter. 

(c) (Effective July 1, 2003) Distribution Between Counties and Cities. — 
The amount allocated to each taxing county shall then be divided among the 
county and its municipalities in accordance with the method by which the one 
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§ 105-486 (a) and (c) are set out twice. See notes. 


percent (1%) sales and use taxes levied in that county pursuant to Article 39 of 
this Chapter or Chapter 1096 of the 1967 Session Laws are distributed. 

(d) No municipality may receive any funds under this section if it was 
incorporated with an effective date of on or after January 1, 2000, and is 
disqualified from receiving funds under G.S. 136-41.2. No municipality may 
receive any funds under this section, incorporated with an effective date on or 
after January 1, 2000, unless a majority of the mileage of its streets are open 
to the public. The previous sentence becomes effective with respect to distri- 
bution of funds on or after July 1, 1999. (1988, c. 908, s. 1; 1985 (Reg. Sess., 
1986),c. 906, s. 2; 1987, c. 832, s. 6; 1987 (Regs, Sess., 1988). co 10825"oe2: 


1999-458, s. 7; 2001-427, s. 13(b), (c).) 


Subsections (a) and (c) Set Out Twice. — 
The first version of subsection (a) set out above 
is effective until July 1, 2003. The second ver- 
sion of subsection (a) set out above is effective 
July 1, 20038. 

The first version of subsection (c) set out 
above is effective until July 1, 2003. The second 
version of subsection (c) set out above is effec- 
tive July 1, 2003. 

Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 13, ss. 1.5 and 1.6, amend 
Session Laws 1967, c. 1096, referred to in this 
section. 

Session Laws 1996, Second Extra Session, c. 
13, s. 1, provides that this act shall be known as 
the William S. Lee Quality Jobs and Business 
Expansion Act. 

Session Laws 1996, Second Extra Session, c. 
13, s. 10.1, provides: “This act does not affect 
the rights or liabilities of the State, a taxpayer, 
or another person arising under a statute 
amended or repealed by this act before its 
amendment or repeal; nor does it affect the 
right to any refund or credit of a tax that would 


otherwise have been available under the 
amended or repealed statute before its amend- 
ment or repeal.” 

Session Laws 1999-458, s. 12 provides that 
section 1 of this act (which amended G.S. 120- 
163(c)) applies with respect to municipalities 
for which the Joint Legislative Commission on 
Municipal Incorporations makes recommenda- 
tions on or after the date the act becomes law. 
Sections 1 through 11 of the act, other than the 
repeal of G.S. 120-169.1(a), do not apply to any 
community which first filed a petition with the 
Joint Legislative Commission on Municipal In- 
corporations prior to July 20, 1999. The re- 
mainder of the act is effective when it becomes 
law (August 13, 1999). 

Effect of Amendments. — Session Laws 
2001-427, ss. 13(b) and (c), effective July 1, 
2003, and applicable to amounts collected on or 
after that date, in subsection (a) substituted 
“monthly” for “quarterly”; and in subsection (c) 
deleted the former last sentence, relating to pro 
rata distribution of a share of taxes not col- 
lected in a county for a full quarter because of 
the levy or repeal of the taxes. 


§ 105-487. Use of additional tax revenue by counties. 


(a) Except as provided in subsection (c), forty percent (40%) of the revenue 
received by a county from additional one-half percent (42%) sales and use taxes 
levied under this Article during the first five fiscal years in which the 
additional taxes are in effect in the county and thirty percent (30%) of the 
revenue received by a county from these taxes in the next 23 fiscal years in 
which the taxes are in effect in the county may be used by the county only for 
public school capital outlay purposes as defined in G.S. 115C-426(f) or to retire 
any indebtedness incurred by the county for these purposes. 

(b) Repealed by Session Laws 1998-98, s. 31, effective August 14, 1998. 

(c) The Local Government Commission may, upon petition by a county, 
authorize the county to use part or all its tax revenue, otherwise required by 
subsection (a) of this section to be used for public school capital needs, for any 
lawful purpose. The petition shall be in the form of a resolution adopted by the 
Board of County Commissioners and transmitted to the Local Government 
Commission. The petition shall demonstrate that the county can provide for its 
public school capital needs without restricting the use of part or all of the 
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designated amount of the additional one-half percent (42%) sales and use tax 
revenue for that purpose. 

In making its decision, the Local Government Commission shall consider 
information contained in the petition concerning not only the public school 
capital needs, but also the other capital needs of the petitioning county. The 
Commission may also consider information from sources other than the 
petition. The Commission shall issue a written decision on each petition 
stating the findings of the Commission concerning the public school capital 
needs of the petitioning county and the percentage of revenue otherwise 
restricted by subsection (a) of this section that may be used by the petitioning 
county for any lawful purpose. 

Decisions of the Commission allowing counties to use a percentage of their 
tax revenue that would otherwise be restricted under subsection (a) of this 
section for any lawful purpose are final and shall continue in effect until the 
restrictions imposed by that subsection expire. A county whose petition is 
denied, in whole or in part, by the Commission may subsequently submit a new 
petition to the Commission. 

(d) For purposes of determining the number of fiscal years in which one-half 
percent (12%) sales and use taxes levied under this Article have been in effect 
in a county, these taxes are considered to be in effect only from the effective 
date of the levy of these taxes and are considered to be in effect for a full fiscal 
year during the first year in which these taxes were in effect, regardless of the 
number of months in that year in which the taxes were actually in effect. 

(e) A county may expend part or all of the revenue restricted for public 
school capital needs pursuant to subsection (a) of this section in the fiscal year 
in which the revenue is received, or the county may place part or all of this 
revenue in a capital reserve fund and shall specifically identify this revenue in 
accordance with Chapter 159 of the General Statutes. (1983, c. 908, s. 1; 1993, 
c. 255, ss. 1, 3; 1998-98, s. 31; 1998-186, s. 1.) 


Local Modification. — Burke County: 
1985, C526. 


CASE NOTES 


Cited in Banks v. County of Buncombe, 128 
N.C. App. 214, 494 S.E.2d 791 (1998), aff’d, 348 
N.C. 687, 500 S.E.2d 666 (1998). 


ARTICLE 41. 


Alternative Local Government Sales and Use Taxes. 


§§ 105-488 through 105-494: Repealed by Session Laws 1991, c. 689, 


s. 318. 
ARTICLE 42. 
Second One-Half Cent (/2¢) Local Government Sales and Use 
LOG: 


§ 105-495. Short title. 


This Article shall be known as the Second One-Half Cent (42¢) Local 
Government Sales and Use Tax Act. (1985 (Reg. Sess., 1986), c. 906, s. 1; 
2002-123, s. 9(b).) 
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Editor’s Note. — Session Laws 1991, c. 689, 
s. 320(c) provides: “Approval under the Addi- 
tional Supplemental Local Government Sales 
and Use Tax Act, Article 42 of Chapter 105 of 
the General Statutes, of one-half percent (1/2%) 
local sales and use taxes in addition to the one 
and one-half percent (11/2%) local sales and use 
taxes and three percent (38%) States sales and 
use taxes constitutes approval of one-half per- 
cent (1/2%) local sales and use taxes in addition 
to the one and one-half percent (11/2%) local 
sales and use taxes and the four percent (4%) 
State sales and use taxes.” 


CH. 105. TAXATION 


§105-498 


Section 352 of Session Laws 1991, c. 689 
provides: “Except for statutory changes or other 
provisions that clearly indicate an intention to 
have effects beyond the 1991-93 biennium, the 
textual provisions of Titles I, II and III of this 
act shall apply only to funds appropriated for 
and activities, occurring during the 1991-93 
biennium.” 

Session Laws 2002-123, s. 9(a), substituted 
“Second One-Half Cent (2¢)” for “Additional 
Supplemental” and “Tax” for “Taxes” in the 
Article 42 head. 


§ 105-496. Purpose and intent. 


It is the purpose of this Article to afford the counties and cities of this State 
an opportunity to obtain an added source of revenue with which to meet their 
erowing financial needs, and to reduce their reliance on other revenues, such 
as the property tax and federal revenue sharing, by providing all counties of 
the State that are subject to this Article with authority to levy one-half percent 
(44%) sales and use taxes. (1985 (Reg. Sess., 1986), c. 906, s. 1.) 


CASE NOTES 


Cited in Finlator v. Powers, 902 F.2d 1158 
(4th Cir. 1990). 


§ 105-497. Limitations. 


This Article applies only to counties that levy one percent (1%) sales and use 
taxes under Article 39 of this Chapter or under Chapter 1096 of the 1967 
Session Laws and also levy one-half percent (42%) local sales and use taxes 
under Article 40 of this Chapter. (1985 (Reg. Sess., 1986), c. 906, s. 1.) 


Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 13, ss. 1.5 and 1.6, amend 
Session Laws 1967, c. 1096, referred to in this 
section. 

Session Laws 1996, Second Extra Session, c. 
13, s. 1, provides that this act shall be known as 
the William S. Lee Quality Jobs and Business 
Expansion Act. 

Session Laws 1996, Second Extra Session, c. 


13, s. 10.1, provides: “This act does not affect 
the rights or liabilities of the State, a taxpayer, 
or another person arising under a statute 
amended or repealed by this act before its 
amendment or repeal; nor does it affect the 
right to any refund or credit of a tax that would 
otherwise have been available under the 
amended or repealed statute before its amend- 
ment or repeal.” 


§ 105-498. Levy and collection of additional taxes. 


Any county subject to this Article may levy one-half percent (1/2%) local sales 
and use taxes in addition to any other State and local sales and use taxes levied 
pursuant to law. Except as provided in this Article, the adoption, levy, 
collection, distribution, administration, and repeal of these additional taxes 
shall be in accordance with Article 39 of this Chapter. In applying the 
provisions of Article 39 of this Chapter to this Article, references to “this 
Article” mean Article 42 of this Chapter. The exemption for building materials 
in G.S. 105-468.1 does not apply to taxes levied under this Article. (1985 (Reg. 
Sess., 1986), c. 906, s. 1; 1993, c. 485, s. 27.) 
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Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 13, s. 1.7, provides: “Ap- 
proval under Article 39, 40, or 42 of Chapter 
105 of the General Statutes or under the Meck- 
lenburg County Sales and Use Tax Act, Chapter 
1096 of the 1967 Session Laws, as amended, of 
local sales and use taxes on items subject to 
State sales and use tax at the general State 
rate constitutes approval of local sales and use 
taxes on food.” 

Session Laws 1996, Second Extra Session, c. 
13, s. 1, provides that this act shall be known as 
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§105-501 


the William S. Lee Quality Jobs and Business 
Expansion Act. 

Session Laws 1996, Second Extra Session, c. 
13, s. 10.1, provides: “This act does not affect 
the rights or liabilities of the State, a taxpayer, 
or another person arising under a statute 
amended or repealed by this act before its 
amendment or repeal; nor does it affect the 
right to any refund or credit of a tax that would 
otherwise have been available under the 
amended or repealed statute before its amend- 
ment or repeal.” 


§ 105-499. Form of ballot. 


(a) The form of the question to be presented on a ballot for a special election 
concerning the additional taxes authorized by this Article shall be: “FOR 
one-half percent (42%) local sales and use taxes in addition to the current one 
and one-half percent (142%) local sales and use taxes” or “AGAINST one-half 
percent (42%) local sales and use taxes in addition to the current one and 
one-half percent (142%) local sales and use taxes.” 

(b) The form of the question to be presented on a ballot for a special election 
concerning the repeal of any additional taxes levied pursuant to this Article 
shall be: “FOR repeal of the additional one-half percent (42%) local sales and 
use taxes, thus reducing local sales and use taxes to one and one-half percent 
(112%) or “AGAINST repeal of the additional one-half percent (42%) local sales 
and use taxes, thus reducing local sales and use taxes to one and one-half 
percent (142%).” (1985 (Reg. Sess., 1986), c. 906, s. 1.) 


§ 105-500: Repealed by Session Laws 1991, c. 689, s. 318. 


§ 105-501. Distribution of additional taxes. 


The Secretary shall, on a monthly basis, allocate the net proceeds of the 
additional one-half percent (2%) sales and use taxes levied under this Article 
to the taxing counties on a per capita basis according to the most recent annual 
population estimates certified to the Secretary by the State Budget Officer. The 
Secretary shall then adjust the amount allocated to each county as provided in 
G.S. 105-486(b). The amount allocated to each taxing county shall then be 
divided among the county and the municipalities located in the county in 
accordance with the method by which the one percent (1%) sales and use taxes 
levied in that county pursuant to Article 39 of this Chapter or Chapter 1096 of 
the 1967 Session Laws are distributed. No municipality may receive any funds 
under this section if it was incorporated with an effective date of on or after 
January 1, 2000, and is disqualified from receiving funds under G.S. 136-41.2. 
No municipality may receive any funds under this section, incorporated with 
an effective date on or after January 1, 2000, unless a majority of the mileage 
of its streets are open to the public. The previous sentence becomes effective 
with respect to distribution of funds on or after July 1, 1999. 

In determining the net proceeds of the tax to be distributed, the Secretary 
shall deduct from the collections to be allocated an amount equal to one-twelfth 
of the costs during the preceding fiscal year of: 

(1) The Department of Revenue in performing the duties imposed by G.S. 
105-275.2 and by Article 15 of this Chapter. 

(la) Seventy percent (70%) of the expenses of the Department of Revenue 
in performing the duties imposed by Article 2D of this Chapter. 

(2) The Property Tax Commission. 
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(3) The Institute of Government in operating a training program in 
property tax appraisal and assessment. 

(4) The personnel and operations provided by the Department of State 
Treasurer for the Local Government Commission. (1985 (Reg. Sess., 
1986), c. 906, s. 1; 1987, c. 832, s. 8; 1987 (Reg. Sess., 1988), c. 1082, 
s. 4; 1995, c. 41, s. 4; c. 370, s. 1; 1999-458, s. 9; 2001-427, s. 13(d); 


2002-126, s. 30D(a).) 


Local Modification. — Community of 
Gray’s Creek: 1999, c. 458, s. 13 (contingent on 
petition filed before July 1, 2002); Community 
of Union Cross: 1999, c. 458, s. 18 (contingent 
on petition filed before July 1, 2002). 

Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 13, ss. 1.5 and 1.6, amend 
Session Laws 1967, c. 1096, referred to in this 
section. 

Session Laws 1996, Second Extra Session, c. 
13, s. 1, provides that this act shall be known as 
the William S. Lee Quality Jobs and Business 
Expansion Act. 

Session Laws 1996, Second Extra Session, c. 
13, s. 10.1, provides: “This act does not affect 
the rights or liabilities of the State, a taxpayer, 
or another person arising under a statute 
amended or repealed by this act before its 
amendment or repeal; nor does it affect the 


right to any refund or credit of a tax that would 
otherwise have been available under the 
amended or repealed statute before its amend- 
ment or repeal.” 

Session Laws 1999-458, s. 12 provides that 
section 1 of this act (which amended G.S. 120- 
163(c)) applies with respect to municipalities 
for which the Joint Legislative Commission on 
Municipal Incorporations makes recommenda- 
tions on or after the date the act becomes law. 
Sections 1 through 11 of the act, other than the 
repeal of G.S. 120-169.1(a), do not apply to any 
community which first filed a petition with the 
Joint Legislative Commission on Municipal In- 
corporations prior to July 20, 1999. The re- 
mainder of the act is effective when it becomes 
law (August 13, 1999). 

Section 105-275.2, referred to in subdivision 
(1), was repealed effective July 1, 2002. 


§ 105-502. Use of additional tax revenue by counties. 


(a) Sixty percent (60%) of the revenue received by a county under this 
Article during the first 25 fiscal years in which the tax is in effect may be used 
by the county only for public school capital outlay purposes as defined in G.S. 
115C-426(f) or to retire any indebtedness incurred by the county for these 
Bur nores during the period beginning five years prior to the date the taxes took 
elect. 

(b) The Local Government Commission may, upon petition by a county, 
authorize a county to use part or all of its tax revenue, otherwise required by 
subsection (a) to be used for public school capital outlay purposes, for any 
lawful purpose. The petition shall be in the form of a resolution adopted by the 
Board of County Commissioners and transmitted to the Local Government 
Commission. The petition shall demonstrate that the county can provide for its 
public school capital needs without restricting the use of part or all of the 
designated amount of the additional one-half percent (1/2%) sales and use tax 
revenue for these purposes. 

In making its decision, the Local Government Commission shall consider 
information in the petition concerning not only the public school capital needs 
but also the other capital needs of the petitioning county. The Commission may 
consider information from sources other than the petition. The Commission 
shall issue a written decision on each petition stating the findings of the 
Commission concerning the public school capital needs of the petitioning 
county and the percentage of revenue otherwise restricted by subsection (a) 
that may be used by the petitioning county for any lawful purpose. 

Decisions of the Commission allowing counties to use a percentage of their 
tax revenue that would otherwise be restricted under subsection (a) for any 
lawful purpose are final and shall continue in effect until the restrictions 
imposed by those subsections expire. A county whose petition is denied, in 
whole or in part, by the Commission may subsequently submit a new petition 
to the Commission. 
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(c) A county may expend part or all of the revenue restricted for public 
school capital needs pursuant to subsection (a) in the fiscal year in which the 
revenue is received, or the county may place part or all of this revenue in a 
capital reserve fund and shall specifically identify this revenue in accordance 
with Chapter 159 of the General Statutes. 

(d) For purposes of this section in determining the number of fiscal years in 
which one-half percent (42%) sales and use taxes levied under this Article have 
been in effect in a county, these taxes are considered to be in effect only from 
the effective date of the levy of these taxes and are considered to be in effect for 
a full fiscal year during the first year in which these taxes were in effect, 
regardless of the number of months in that year in which the taxes were 
actually in effect. (1985 (Reg. Sess., 1986), c. 906, s. 1; 1987, c. 622, s. 11; 1993, 
ees 908-186 7s 12.) 


CASE NOTES 


Cited in Banks v. County of Buncombe, 128 
N.C. App. 214, 494 S.E.2d 791 (1998), aff’d, 348 
N.C. 687, 500 S.E.2d 666 (1998). 


§ 105-503: Recodified as § 115C-440.1 by Session Laws 1995 (Regular 


Session, 1996), c. 666, s. 4. 


§ 105-504: Repealed by Session Laws 1998-98, s. 32, effective August 14, 


Ie}s les 


§§ 105-505 through 105-509: Reserved for future codification pur- 


poses. 


ARTICLE 43. 
§ 105-510: Reserved for future codification purposes. 


ARTICLE 44. 


Third One-Half Cent (/2¢) Local Government Sales and Use 
iene 


§ 105-515. Short title. 


This Article is the Third One-Half Cent (#2¢) Local Government Sales and 
Use Tax Act. (2001-424, s. 34.14(a).) 


Editor’s Note. — Session Laws 2001-424, s. 
34.14(b), as amended by Session Laws 2002- 
123, s. 3, provides: “Notwithstanding the provi- 
sions of G.S. 105-466(c), a tax levied under 
Article 44 of Chapter 105 of the General Stat- 
utes, as enacted by this act, may become effec- 
tive on December 1, 2002. Notwithstanding the 
provisions of G.S. 105-466(c), if a county levies 
a tax under Article 44 of Chapter 105 of the 
General Statutes, as enacted by this act, that is 


to become effective on or before January 1, 
2003, the county is required to give the Secre- 
tary of Revenue only 30 days’ advance notice of 
the tax levy. For taxes that are to become 
effective after January 1, 2008, the provisions 
of G.S. 105-466(c) apply.” 

Session Laws 2001-424, s. 34.14(c), provides: 
“A tax levied under Article 44 of Chapter 105 of 
the General Statutes, as enacted by this act 
[Session Laws 2001-424], does not apply to 
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construction materials purchased to fulfill a 
lump-sum or unit-price contract entered into or 
awarded before the effective date of the levy or 
entered into or awarded pursuant to a bid made 
before the effective date of the levy when the 
construction materials would otherwise be sub- 
ject to the tax levied under Article 44 of Chap- 
ter 105 of the General Statutes.” 

Session Laws 2001-424, s. 34.14(d), made 
this article effective September 26, 2001. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001.’” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2008 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a severabil- 
ity clause. 

Session Laws 2002-123, ss. 4 to 6, provide: 
“4. To the extent the Department of Revenue’s 
nonrecurring costs of implementing and admin- 
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istering Article 44 of Chapter 105 of the Gen- 
eral Statutes, as amended, exceed funds avail- 
able in its budget for the 2002-2008 fiscal year, 
the Department may pay the excess cost by 
withholding up to two hundred seventy-five 
thousand dollars ($275,000) from collections 
under Subchapter VIII of Chapter 105 of the 
General Statutes. 

“5. The Department of Revenue may con- 
tract for supplies, materials, equipment, and 
contractual services related to the provision of 
notice, the creation of tax forms and instruc- 
tions, and the development of computer soft- 
ware necessitated by the amendments in this 
act without being subject to the requirements of 
Article 3 or Article 8 of Chapter 143 of the 
General Statutes. 

“6. Notwithstanding any other provision of 
law, a retailer is not liable for the additional 
one-half percent (142%) tax levied by counties 
effective December 1, 2002, that it fails to 
collect from purchasers due to an inadvertent 
error during the month of December 2002, if 
the retailer can demonstrate to the Secretary 
the reason for the inadvertent error. An exam- 
ple of an inadvertent error is a delay in repro- 
gramming point-of-sale equipment.” 


This Article applies only to counties that levy the first one-cent (1¢) sales and 
use tax under Article 39 of this Chapter or under Chapter 1096 of the 1967 
Session Laws, the first one-half cent (14¢) local sales and use tax under Article 
40 of this Chapter, and the second one-half cent (12¢) local sales and use tax 
under Article 42 of this Chapter. (2001-424, s. 34.14(a).) 


§ 105-517. Levy. 


(a) After Vote. — If a majority of those voting in a special election held 
pursuant to this Article vote for the levy of the taxes in a county, the board of 
commissioners of a county may, by resolution, levy one-half percent (12%) local 
sales and use taxes in addition to any other State and local sales and use taxes 
levied pursuant to law. 

(b) Without Vote. — If the question of whether to levy taxes under this 
Article has not been defeated in a special election held in the county within two 
years, the board of commissioners of a county may, by resolution, levy one-half 
percent (14%) local sales and use taxes in addition to any other State and local 
sales and use taxes levied pursuant to law. Before adopting a resolution under 
this subsection, the board of commissioners must give at least 10 days’ public 
notice of its intent to adopt the resolution and must hold a public hearing on 
the issue of adopting the resolution. 

(c) Effective Date. — A tax levied under this Article may not become 
effective before December 1, 2002. (2001-424, s. 34.14(a); 2002-123, s. 1.) 


Editor’s Note. — Session Laws 2002-123, s. 
10, provides: “Notwithstanding the provisions 
of G.S. 105-517(b), a county may levy a tax by 
resolution that becomes effective on or before 
January 1, 2003, under Article 44 of Chapter 


105 of the General Statutes by giving at least 
48 hours notice of its intent to adopt the reso- 
lution, as provided under GS. 143- 
318.12(b)(2).” 
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§ 105-518. County election on adoption of tax. 


(a) Resolution. — The board of commissioners of a county may direct the 
county board of elections to conduct a special election on the question of 
whether to levy local one-half percent (42%) sales and use taxes in the county 
as provided in this Article. The election must be held on a date jointly agreed 
upon by the two boards and must be held in accordance with the procedures of 
G.S. 163-287. 

(b) Ballot Question. — The question to be presented on a ballot for a special 
election concerning the levy of the taxes authorized by this Article must be in 


the following form: 
| FOR [ }| AGAINST 
one-half percent (42%) local sales and use taxes, in addition 
to all current State and local sales and use taxes. 
(2001-424 s.34.14(a); 2002-123, s..2.) 


§ 105-519. Administration of taxes. 


Except as provided in this Article, the adoption, levy, collection, administra- 
tion, and repeal of these additional taxes must be in accordance with Article 39 
of this Chapter. A tax levied under this Article does not apply to the sales price 
of We et is exempt from tax pursuant to G.S. 105-164.13B. (2001-424, s. 
34.14(a). 


§ 105-520. Distribution of taxes. 


(a) Point of Origin. — The Secretary must, on a monthly basis, allocate to 
each taxing county one-half of the net proceeds of the tax collected in that 
county under this Article. If the Secretary collects taxes under this Article in a 
month and the taxes cannot be identified as being attributable to a particular 
taxing county, the Secretary must allocate one-half of the net proceeds of these 
taxes among the taxing counties in proportion to the amount of taxes collected 
in each county under this Article in that month. 

(b) Per Capita. — The Secretary must, on a monthly basis, allocate the 
remaining net proceeds of the tax collected under this Article among the taxing 
counties on a per capita basis according to the most recent annual population 
estimates certified to the Secretary by the State Budget Officer. The Secretary 
must then adjust the amount allocated to each county as provided in GS. 
105-486(b). 

(c) Distribution Between Counties and Cities. — The Secretary must divide 
and distribute the funds allocated under this section each month between each 
taxing county and the municipalities located in the county in accordance with 
the method by which the one percent (1%) sales and use taxes levied in that 
county pursuant to Article 39 of this Chapter or Chapter 1096 of the 1967 
Session Laws are distributed. No municipality may receive any funds under 
this subsection for a month if it is not entitled to a distribution under G.S. 
105-501 for the same month. (2001-424, s. 34.14(a).) 


§ 105-521. Transitional local government hold harmless. 


(a) Definitions. — The following definitions apply in this section: 

(1) Local government. — A county or municipality that received a distri- 
bution of local sales taxes in the most recent fiscal year for which a 
local sales tax share has been calculated. 

(2) Local sales tax share. — A local government’s percentage share of the 
two-cent (2¢) sales taxes distributed during the most recent fiscal year 
for which data are available. 
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(3) Repealed reimbursement amount. — The total amount a local govern- 
ment would have been entitled to receive during the 2002-2008 fiscal 
year under G.S. 105-164.44C, 105-275.1, 105-275.2, 105-277.001, and 
105-277.1A, if the Governor had not withheld any distributions under 
those sections. 

(4) Two-cent (2¢) sales taxes. — The first one-cent (1¢) sales and use tax 
authorized in Article 39 of this Chapter and in Chapter 1096 of the 
1967 Session Laws, the first one-half cent (1/2¢) local sales and use 
tax authorized in Article 40 of this Chapter, and the second one-half 
cent (1/2¢) local sales and use tax authorized in Article 42 of this 
Chapter. 

(b) Distributions. — On or before August 15, 2003, and every August 15 
through August 15, 2012, the Secretary must multiply each local government’s 
local sales tax share by the estimated amount that all local governments would 
be expected to receive during the current fiscal year under G.S. 105-520 if 
every county levied the tax under this Article for the year. If the resulting 
amount is less than one hundred percent (100%) of the local government’s 
repealed reimbursement amount, the Secretary must pay the local government 
the difference, but not less than one hundred dollars ($100.00). 

On or before May 1, 2003, and every May 1 through May 1, 2012, the 
Department of Revenue and the Fiscal Research Division of the General 
Assembly must each submit to the Secretary and to the General Assembly a 
final projection of the estimated amount that all local governments would be 
expected to receive during the upcoming fiscal year under G.S. 105-520 if every 
county levied the tax under this Article for the fiscal year. If, after May 1 and 
before a distribution is made, a law is enacted that would affect the projection, 
an updated projection must be submitted as soon as practicable. If the 
Secretary does not use the lower of the two final projections to make the 
calculation required by this subsection, the Secretary must report the reasons 
for this decision to the Joint Legislative Commission on Governmental 
Operations within 60 days after receiving the projections. 

(c) Source of Funds. — The Secretary must draw the funds distributed 
under this section from sales and use tax collections under Article 5 of this 
Chapter. 

(d) Reports. — The Secretary must report to the Revenue Laws Study 
Committee by January 31, 2004, and each January 31 through January 31, 
2013, the amount distributed under this section for the current fiscal year. 
(2001-424, s. 34.14(a); 2003-284, s. 37.1; 2003-349, s. 6; 2004-124, s. 6.3.) 


Editor’s Note. — Sections 105-164.44C, Session Laws 2003-284, s. 1.2, provides: 


105-275.1, 105-275.2, 105-277.001, and 105- 
277.1A, referred to in subdivision (a)(3), were 
repealed effective July 1, 2002. 

G.S 105-164.44C, referred to above, has been 
repealed. 

Session Laws 2003-284, s. 37.2, provides: “It 
is the intent of the General Assembly that the 
distribution under G.S. 105-521 will be ex- 
tended through 2012.” 

Session Laws 2008-284, s. 48.1, provides: 
“Parts 32 through 47 of this act do not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under a_ statute 
amended or repealed by those parts before the 
effective date of its amendment or repeal; nor 
do they affect the right to any refund or credit of 
a tax that accrued under the amended or re- 
pealed statute before the effective date of its 
amendment or repeal.” 


“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 
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Effect of Amendments. — Session Laws 
2003-284. s. 37.1, effective June 30, 2003, in 
subsection (b), substituted “August 15, 2003, 
and August 15, 2004 ” for “September 15, 2003, 
and each September 15 thereafter ” in the first 
paragraph, and in the second paragraph, sub- 
stituted “May 1, 2004 ” for “each May 1 there- 
after, ” and inserted the second sentence; and in 
subsection (d), substituted “January 31, 2005 ” 
for “each January 31 thereafter. 

Session Laws 2003-349, s. 6, effective July 
27, 2003, substituted “Department of Revenue” 


§§ 105-522 through 105-524: 


poses. 


§§ 105-532 through 105-549: 


poses. 


Editor’s Note. — Session Laws 2004-123, s. 
1, created a new article authorizing imposition 
of a local government sales and use tax. The 
session law was not signed by the Governor. 
The act is noted below at the direction of the 
Revisor of Statutes. 

Session Laws 2005-276, s. 33.33, amends 
Session Laws 2004-128, s.1, by adding a new 
section, to read: “Section 3.1. This act applies to 
Dare County only.” 


“Article 45 


“Local Government Sales and Use Tax for 
Beach Nourishment 


“105-525. Short title. 

“This Article is the Local Government Sales 
and Use Tax for Beach Nourishment Act. 

“105-526. Limitations. 

“This Article applies only to counties that 
levy the first one-cent (1¢) sales and use tax 
under Article 39 of this Chapter or under Chap- 
ter 1096 of the 1967 Session Laws, the first 
one-half cent (1/2¢) local sales and use tax 
under Article 40 of this Chapter, the second 
one-half cent (1/2¢) local sales and use tax 
under Article 42 of this Chapter, and the third 
one-half cent (1/2¢) local sales and use tax 
under Article 44 of this Chapter. 

“105-527. Definitions. 

“The following definitions apply in this Arti- 
cle: 

“(1) Beach nourishment. — 

“The placement of sand, from other sand 
sources, on a beach or dune by mechanical 
means and other associated activities that are 
in conformity with the North Carolina Coastal 
Management Program, or which have other- 
wise been authorized by the General Assembly, 
along the North Carolina shorelines and con- 
necting inlets for the purpose of widening the 
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for “Office of State Budget and Management” in 
the first sentence of the second paragraph in 
subsection (b), 

Session Laws 2004-124. s. 6.3, effective July 
1, 2004, in subsection (b), substituted “every 
August 15 through August 15, 2012” for “Au- 
gust 15, 2004” in the first paragraph and sub- 
stituted “every May 1, through May 1, 2012 ” 
for “May 1, 2004” in the second paragraph; and 
substituted “each January 31 through January 
31, 2013” for “January 31, 2005” in subsection 
(d). 


Reserved for future codification pur- 


Reserved for future codification pur- 


beach to benefit public recreational use and 
mitigating damage and erosion from storms to 
inland property and transportation routes. The 
term includes expenditures for the following: 

“a. Costs directly associated with qualifying 
for projects either contracted through the U.S. 
Army Corps of Engineers or otherwise permit- 
ted by all appropriate federal and State agen- 
cies. 

“b. The nonfederal share of the costs required 
to construct these projects. 

“c, The costs associated with providing en- 
hanced public beach access. 

“d. The costs of associated nonhardening ac- 
tivities such as the planting of vegetation, the 
building of dunes, and the placement of sand 
fences. 

“(2) Net proceeds. — 

“Defined in G.S. 105-472. 

“105-528. Levy. 

“The board of commissioners of a county may, 
by resolution, levy one percent (1%) local sales 
and use taxes in addition to any other State and 
local sales and use taxes levied pursuant to law. 
Before adopting a resolution under this section, 
the board of commissioners must give at least 
10 days’ public notice of its intent to adopt the 
resolution and must hold a public hearing on 
the issue of adopting the resolution. 

“105-529. Administration of taxes. 

“Except as provided in this Article, the adop- 
tion, levy, collection, administration, and repeal 
of these additional taxes must be in accordance 
with Article 39 of this Chapter. A tax levied 
under this Article does not apply to the sales 
price of food that is exempt from tax pursuant 
to G.S. 105-164.13B. 

“105-530. Expiration. 

“A tax levied under this Article expires eight 
years after the effective date of its levy. A 
county’s authorization to levy a tax under this 
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Article expires eight years after the effective 
date of the first tax a county levies under this 
Article, even if the tax has not remained in 
effect for the entire eight-year period. The ex- 
piration of a tax pursuant to this Article does 
not affect the rights or liabilities of acounty, a 
taxpayer, or another person arising under the 
expired tax; nor does it affect the right to any 
refund or credit of a tax that would otherwise 
have been available under the expired tax be- 
fore its expiration. 

“If the Secretary receives a valid request for a 
refund of a tax levied under this Article after 
the tax has expired and the net proceeds have 
been distributed, the Secretary shall draw the 
refund from the taxing county’s share of the net 
proceeds of the tax it levies under Article 39 of 
this Chapter or under Chapter 1096 of the 1967 
Session Laws, as applicable. 

“105-531. Distribution and use of taxes. 

“(a) Distribution. — 

“The Secretary shall, on a monthly basis, 
distribute to each taxing county for which the 
Secretary collects the tax the net proceeds of 
the tax collected in that county under this 
Article. If the Secretary collects local sales or 
use taxes in a month and the taxes cannot be 
identified as being attributable to a particular 
taxing county, the Secretary shall allocate the 
taxes among the taxing counties in proportion 
to the amount of taxes collected in each county 
under this Article during that month and shall 
include them in the monthly distribution. 
Amounts collected by electronic funds transfer 
payments are included in the distribution for 
the month in which the return that applies to 
the payment is received. 

“(b) Use. — 

“A county may use the net proceeds of a tax 
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levied under this Article only for beach nour- 
ishment.” 

Session Laws 2004-123, s. 4, makes this 
Article effective July 18, 2004. 

Session Laws 2004-123, s. 2, provides: “A tax 
levied under Article 45 of Chapter 105 of the 
General Statutes, as enacted by this part, does 
not apply to construction materials purchased 
to fulfill a lump-sum or unit-price contract 
entered into or awarded before the effective 
date of the levy or entered into or awarded 
pursuant to a bid made before the effective date 
of the levy when the construction materials 
would otherwise be subject to the tax levied 
under Article 45 of Chapter 105 of the General 
Statutes.” 

Session Laws 2004-123, s. 3, provides: “Sec- 
tion 2 of Chapter 449 of the 1985 Session Laws, 
as amended by Chapter 177 of the 1991 Session 
Laws, S.L. 2001-347, and S.L. 2001-439, reads 
as rewritten: 

“Sec. 2. Definitions. The definitions in G.S. 
105-164.3 apply in this act. In addition, the 
following definitions apply in this act: 

“(1) Net proceeds. Gross proceeds less the 
cost to the county of administering and collect- 
ing the tax. 

“(2) Prepared food and beverages. The term 
has the same meaning as the term ‘prepared 
food‘ in G.S. 105-164.3. 

“(3) Beach nourishment. The term has the 
same meaning as in G.S. 105-527.” 

Session Laws 2005-276, s. 33.34, provides in 
part: “For prepayments of telecommunications 
and direct-to-home satellite services, the first 
billing period is considered to start on or after 
November 1, 2005. For prepayments of satellite 
digital audio radio services or cable services, 
the first billing period is considered to start on 
or after February 1, 2006.” 


SUBCHAPTER IX. MULTICOUNTY TAXES. 


ARTICLE 50. 
Regional Transit Authority Vehicle Rental Tax. 


§ 105-550. Definitions. 


The definitions in G.S. 105-164.3 and the following definitions apply in this 


Article: 


(1) Authority. — A regional public transportation authority or a regional 
transportation authority created pursuant to Article 26 or Article 27 of 
Chapter 160A of the General Statutes. 

(2) Long-term lease or rental. — Defined in G.S. 105-187.1. 

(3) Motorcycle. — Defined in G.S. 20-4.01. 

(4) Repealed by Session Laws 1998-98, s. 33, effective August 14, 1998. 

(5) Public transportation system. — Any combination of real and personal 
property established for purposes of public transportation. The sys- 
tems may include one or more of the following: structures, improve- 
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ments, buildings, equipment, vehicle parking or passenger transfer 
facilities, railroads and railroad rights-of-way, rights-of-way, bus 
services, shared-ride services, high-occupancy vehicle facilities, car- 
pool and vanpool programs, voucher programs, telecommunications 
and information systems, integrated fare systems, bus lanes, and 
busways. The term does not include, however, streets, roads, or 
highways except to the extent they are dedicated to public transpor- 
tation vehicles or to the extent they are necessary for access to vehicle 
parking or passenger transfer facilities. 

(6) Short-term lease or rental. — A lease or rental that is not a long-term 
lease or rental. 

(7) U-drive-it vehicle. — Defined in G.S. 20-4.01. (1997-417, s. 3; 1998-98, 
s. 33; 1999-452, s. 26.) 


§ 105-551. Tax on gross receipts authorized. 


(a) Tax. — The board of trustees of an Authority may levy a privilege tax on 
a retailer who is engaged in the business of leasing or renting U-drive-it 
vehicles or motorcycles based on the gross receipts derived by the retailer from 
the short-term lease or rental of these vehicles. The tax rate must be a 
percentage and may not exceed five percent (5%). A tax levied under this 
section applies to short-term leases or rentals made by a retailer whose place 
of business or inventory is located within the territorial jurisdiction of the 
Authority. This tax is in addition to all other taxes. 

(b) Restrictions. — The board of trustees of an Authority may not levy a tax 
under this section or increase the tax rate of a tax levied under this section 
until all of the following requirements have been met: 

(1) The board of trustees has held a public hearing on the tax or the 
increase in the tax rate after giving at least 10 days’ notice of the 
hearing. 

(2) If the Authority has a special tax board, the special tax board has 
adopted a resolution approving the levy of the tax or the increase in 
the tax rate. 

(3) The board of commissioners of each county included in the territorial 
jurisdiction of the Authority has adopted a resolution approving the 
levy of the tax or the increase in the tax rate. 

(c) Special Tax District. — If a regional transportation authority created 
under Article 27 of Chapter 160A of the General Statutes has not levied the tax 
under this section or has levied the tax at a rate of less than five percent (5%), 
it may create a special district that consists of the entire area of one or more 
counties within its territorial jurisdiction and may levy on behalf of the special 
district the tax authorized in this section. The rate of tax levied within the 
special district may not, when combined with the rate levied within the entire 
territorial jurisdiction of the authority, exceed five percent (5%). The regional 
transportation authority may not levy or increase a tax within the special 
district unless the board of commissioners of each county in the special district 
has adopted a resolution approving the levy or increase. 

A special district created pursuant to this subsection 1s a body corporate and 
politic and has the power to carry out the purposes of this subsection. The 
board of trustees of the regional transportation authority created under Article 
27 of Chapter 160A of the General Statutes shall serve, ex officio, as the 
governing body of a special district it creates pursuant to this subsection. The 
proceeds of a tax levied under this subsection may be used only for the benefit 
of the special district and only for the purposes provided in G.S. 105-504. 
Except as provided in this subsection, a tax levied under this subsection is 
governed by the provisions of this Article. (1997-417, s. 3; 1998-98, s. 34; 
1999-445, s. 3; 1999-452, s. 27.) 


1311 


§105-552 


CH. 105. TAXATION 


§105-554 


OPINIONS OF ATTORNEY GENERAL 


Board of County Commissioners has no 
authority to amend request to levy the five 
percent tax on rental vehicles. — In pursu- 
ance of implementing a tax under the statute, 
the Board of County Commissioners does not 
have authority to add provisions or amend in 


any way the request that may come to them 
from a regional transportation authority to levy 
the five percent tax on rental vehicles. See 
opinion of Attorney General to Commissioner 
Trudy Wade, Guilford Board of County Com- 
missioners, 2002 N.C. AG LEXIS 9 (1/17/02). 


§ 105-552. Collection and administration of gross receipts 
tax. 


(a) Effective Date. — A tax or a tax increase levied under this Article 
becomes effective on the date set by the board of trustees in the resolution 
levying the tax or the tax increase. The effective date must be the first day of 
a month and may not be earlier than the first day of the second month after the 
board of trustees adopts the resolution. 

(b) Collection. — A tax levied by an Authority under this Article shall be 
collected by the Authority but shall otherwise be administered in the same 
manner as the optional gross receipts tax levied by G.S. 105-187.5. Like the 
optional gross receipts tax, a tax levied under this Article is to be added to the 
lease or rental price of a U-drive-it vehicle or motorcycle and thereby be paid 
by the person to whom it is leased or rented. 

A tax levied under this Article apples regardless of whether the retailer who 
leases or rents the U-drive-it vehicle or motorcycle has elected to pay the 
optional gross receipts tax on the lease or rental receipts from the vehicle. A tax 
levied under this Article must be paid to the Authority that levied the tax by 
the date an optional gross receipts tax would be payable to the Secretary of 
Revenue under G.S. 105-187.5 if the retailer who leases or rents the U-drive-it 
vehicle or motorcycle had elected to pay the optional gross receipts tax. 

(c) Penalties and Remedies. — The penalties and remedies that apply to 
local sales and use taxes levied under Subchapter VIII of this Chapter apply to 
a tax levied under this Article. The board of trustees of an Authority may 
exercise any power the Secretary of Revenue or a board of county commission- 
ers may exercise in collecting local sales and use taxes. (1997-417, s. 3; 
1993-98, S30;,1999-457,.s..23,) 


§ 105-553. Exemptions and refunds. 


No exemptions are allowed from a tax levied under this Article. No refunds 
are allowed for a tax lawfully levied under this Article. (1997-417, s. 3.) 


§ 105-554. Use of tax proceeds. 


An Authority that levies a tax under this Article may use the proceeds of the 
tax for any purpose for which the Authority is authorized to use funds. An 
Authority shall use the tax proceeds to supplement and not to supplant or 
replace existing funds or other resources for public transportation systems. 
Authorized purposes for which an Authority may use funds include the 
following: 

(1) Pledging funds in connection with the financing of a public transpor- 
tation system or any part of a public transportation system. 

(2) Paying a note, bond, or other obligation entered into by the Authority 
pursuant to Article 26 or Article 27 of Chapter 160A of the General 
Statutes. (1997-417, s. 3.) 


1312 


§105-555 ART. 51. TRANSIT AUTHORITY REGISTRATION §105-561 


§ 105-555. Repeal of tax or decrease in tax rate. 


The board of trustees of an Authority may repeal a tax levied under this 
Article or decrease the tax rate of a tax levied under this Article. The same 
restrictions that apply to the levy of a tax or an increase in a tax rate under this 
Article apply to the repeal of the tax or a decrease in the tax rate. 

A tax repeal or a tax decrease becomes effective on the date set by the board 
of trustees in the resolution repealing or decreasing the tax. The effective date 
must be on the first day of a month and may not be earlier than the first day 
of the second month after the board of trustees adopts the resolution. Repeal 
or decrease of a tax levied under this Article does not affect the rights or 
liabilities of an Authority, a taxpayer, or another person arising before the 
repeal or decrease. (1997-417, s. 3.) 


§§ 105-556 through 105-559: Reserved for future codification pur- 


poses. 


ARTICLE 51. 
Regional Transit Authority Registration Tax. 


§ 105-560. Definitions. 


(1) Authority. — Any of the following: 

a. A public transportation authority created pursuant to Article 25 of 
Chapter 160A of the General Statutes that includes two or more 
counties. 

b. A regional public transportation authority created pursuant to Article 
26 of Chapter 160A of the General Statutes. 

c. A regional transportation authority created pursuant to Article 27 of 
Chapter 160A of the General Statutes. 

(2) Board of trustees. — The governing body of an Authority. 
(3) Public transportation system. — Defined in G.S. 105-550. (1997-417, s. 
4.) 


§ 105-561. Authority registration tax authorized. 


(a) Tax Authorized. — The board of trustees of an Authority may, by 
resolution, levy an annual license tax in accordance with this Article upon any 
motor vehicle with a tax situs within its territorial jurisdiction. The purpose of 
the tax levied under this Article is to raise revenue for capital and operating 
expenses of an Authority in providing public transportation systems. The rate 
of tax levied under this Article must be a full dollar amount, but may not 
exceed five dollars ($5.00) a year. 

(b) Restrictions. — The board of trustees of an Authority may not levy a tax 
under this Article or increase the tax rate until all of the following require- 
ments have been met: 

(1) The board of trustees has held a public hearing on the tax or the 
increase in the tax rate after giving at least 10 days“ notice of the 
hearing. 

(2) If the Authority has a special tax board, the special tax board has 
adopted a resolution approving the levy of the tax or the increase in 
the tax rate. 

(3) Except where the levy or increase in tax is necessary for debt service 
on bonds or notes that each of the boards of county commissioners had 
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previously approved under G.S. 159-51, the board of commissioners of 
each county included in the territorial jurisdiction of the Authority 
has adopted a resolution approving the levy of the tax or the increase 
in the tax rate. 

(c) Resolutions. — The board of trustees and the board of county commis- 
sioners, upon adoption of a resolution pursuant to this section, shall cause a 
certified copy of the resolution to be delivered immediately to the Authority 
and to the Division of Motor Vehicles. 

(d) Special Tax District. — If a regional transportation authority created 
under Article 27 of Chapter 160A of the General Statutes has not levied the tax 
under this section or has levied the tax at a rate of less than five dollars ($5.00) 
it may create a special district that consists of the entire area of one or more 
counties within its territorial jurisdiction and may levy on behalf of the special 
district the tax authorized in this section. The rate of tax levied within the 
special district may not, when combined with the rate levied within the entire 
territorial jurisdiction of the authority, exceed five dollars ($5.00). The regional 
transportation authority may not levy or increase a tax within the special 
district unless the board of commissioners of each county in the special district 
has adopted a resolution approving the levy or increase. 

A special district created pursuant to this subsection is a body corporate and 
politic and has the power to carry out the purposes of this subsection. The 
board of trustees of the regional transportation authority created under Article 
27 of Chapter 160A of the General Statutes shall serve, ex officio, as the 
governing body of a special district it creates pursuant to this subsection. The 
proceeds of a tax levied under this subsection may be used only for the benefit 
of the special district and only for the purposes provided in G.S. 105-564. 
Except as provided in this subsection, a tax levied under this subsection is 
governed by the provisions of this Article. (1997-417, s. 4; 1999-445, s. 4.) 


§ 105-562. Collection and scope. 


(a) Collection. — A tax or a tax increase levied under this Article becomes 
effective on the date set by the board of trustees in the resolution levying the 
tax or the tax increase. The effective date must be the first day of a month and 
may not be earlier than the first day of the third calendar month after the 
board of trustees adopts the resolution. To the extent the tax applies to vehicles 
whose tax situs is in a county the entire area of which is within the jurisdiction 
of the Authority, the Division of Motor Vehicles shall collect and administer the 
tax. To the extent the tax applies to vehicles whose tax situs is in a county that 
is only partially within the jurisdiction of the county, the Authority shall collect 
and administer the tax. The Authority may contract with one or more local 
governments in its jurisdiction to collect the tax on its behalf. 

Upon receipt of the resolutions under G.S. 105-561, the Division of Motor 
Vehicles shall proceed to collect and administer the tax as provided in this 
Article. The tax is due at the same time and subject to the same restrictions as 
in G.S. 20-87(1), (2), (4), (5), (6), and (7) and G.S. 20-88. The Division of Motor 
Vehicles may adopt rules to carry out its responsibilities under this Article. 

(b) Scope. — Only vehicles required to pay a tax under G.S. 20-87(1), (2), (4), 
(5), (6), and (7) and G.S. 20-88 shall be subject to the tax provided by this 
Article. Taxes shall be prorated in accordance with G.S. 20-95. 

(c) Tax Situs. — The tax situs of a motor vehicle for the purpose of this 
Article is its ad valorem tax situs. If the vehicle is exempt from ad valorem tax, 
its tax situs for the purpose of this Article is the ad valorem tax situs it would 
have if it were not exempt from ad valorem tax. (1997-417, s. 4.) 
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§ 105-563. Modification or repeal of tax. 


The Board of Trustees may, by resolution, repeal the levy of the tax under 
this Article or decrease the amount of the tax, under the same procedures and 
subject to the same limitations as provided in G.S. 105-561. A tax repeal or a 
tax decrease becomes effective on the date set by the board of trustees in the 
resolution repealing or decreasing the tax. The effective date must be on the 
first day of a month and may not be earlier than the first day of the third 
calendar month after the board of trustees adopts the resolution. Repeal or 
decrease of a tax levied under this Article does not affect the rights or habilities 
of an Authority, a taxpayer, or another person arising before the repeal or 
decrease. (1997-417, s. 4.) 


§ 105-564. Distribution and use of proceeds. 


The Authority shall retain the net proceeds of taxes it collects under this 
Article. Taxes collected by the Division of Motor Vehicles under this Article 
shall be credited to a special fund and the net proceeds disbursed quarterly to 
the appropriate Authority. Interest credited to the fund shall be disbursed 
quarterly to the Highway Fund to reimburse the Division of Motor Vehicles for 
the cost of collecting and administering the tax. 

An Authority that levies a tax under this Article may use the proceeds of the 
tax for any purpose for which the Authority is authorized to use funds. An 
Authority shall use the tax proceeds to supplement and not to supplant or 
replace existing funds or other resources for public transportation systems. 
(1997-417, s. 4.) 
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READY REFERENCE INDEX 


B 
BURNT AND LOST RECORDS, §8$98-1 to 98-18. 
C 


CIVIL REMEDIES FOR CRIMINAL ACTIONS, $99A-1. 
CIVIL RIGHTS, §99D-1. 


D 
DRY-CLEANING SOLVENT TAX, §§105-187.30 to 105-187.34. 
EK 


EMPLOYERS. 
Individual employers, §$97-165 to 97-200. 


EQUINE ACTIVITY LIABILITY, §§99E-1 to 99E-3. 
F 


FREESTYLE BICYCLING. 
Hazardous recreation safety and liability, §§99E-21 to 99E-25. 


H 


HAZARDOUS RECREATION PARKS SAFETY AND LIABILITY, 8899E-21 to 
99H -25. 


HURRICANES AND OTHER ACTS OF NATURE. 
Generally, §104B-1. 


I 


INDIVIDUAL EMPLOYERS, §§97-165 to 97-200. 


INLINE SKATING. 
Hazardous recreation safety and liability, $899E-21 to 99E-25. 


K 
KINSHIP. 
Degrees of kinship, §104A-1. 

L 
LABOR. 
Workers’ compensation act, §§97-1 to 97-101.1. 
LIABILITY. 


Equine activity liability, §§99E-1 to 99E-3. 
LIBEL AND SLANDER, 8§99-1 to 99-5. 
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LOCAL GOVERNMENT SALES AND USE TAX FOR BEACH 
NOURISHMENT, §§105-525 to 105-531. 


LOW-INCOME HOUSING TAX CREDITS, §§105-129.40 to 105-129.45. 
M 


MONUMENTS, MEMORIALS AND PARKS. 
Approval of memorials and works of art, §$100-2 to 100-8. 
Counties and cities. 

Memorial financed by, §$100-9, 100-10. 
Flagpoles and display of flags in state parks, §§100-17 to 100-19. 
Mount Mitchell Park, §$100-11 to 100-15. 
Toll roads or bridges in public parks, §100-16. 


MULTICOUNTY TAXES, §§105-550 to 105-564. 
N 


NAMES. 
Persons, §§$101-1 to 101-8. 


NORTH CAROLINA SELF-INSURANCE SECURITY ASSOCIATION, §§97-130 
to 97-143. 


|i 


PRODUCTS LIABILITY, §§99B-1 to 99B-11. 


Q 
QUALIFIED BUSINESS INVESTMENT TAX CREDIT, §§$105-163.010 to 
105-163.015. 
R 


RADIATION PROTECTION. 
North Carolina radiation protection act, §$104E-1 to 104E-29. 


RECORDS. 
Burnt and lost records, §§98-1 to 98-18. 


ROLLERSKATING RINK SAFETY AND LIABILITY, §§99E-10 to 99E-14. 
S) 


SKATEBOARDING. 
Hazardous recreation safety and liability, §S99E-21 to 99E-25. 


SKIER SAFETY AND SKIING ACCIDENTS. 
Actions relating to, §§99C-1 to 99C-5. 


SOLVENT TAX. 
Dry-cleaning solvent tax, §§$105-187.30 to 105-187.34. 


SOUTHERN STATES ENERGY COMPACT, §§104D-1 to 104D-5. 
SUNDAYS, HOLIDAYS AND SPECIAL DAYS, §§103-2 to 103-10. 


SURVEYS. 
Official survey base, §§102-1 to 102-17. 
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T 


TAXATION, §105-1. 

Alcoholic beverages license and excise taxes, §§105-113.68 to 105-113.89. 
Business tax credit, §$105-129.15 to 105-129.19. 

Cigarette tax, §§105-113.2 to 105-113.40. 

Classified motor vehicles, §$§105-330 to 105-330.9. 

Controlled substances tax, §$105-113.105 to 105-113.111. 

Conveyances. 

Excise stamp tax on conveyances, §$105-228.28 to 105-228.37. 
Estate taxes, §§105-32.1 to 105-32.8. 

Franchise tax, §$105-114 to 105-129. 
Gasoline tax. 

Gasoline, diesel and blends, §§105-449.60 to 105-449.139. 

Tax on carriers using fuel purchased outside state, §$105-449.37 to 105-449.57. 
General administration; penalties and remedies, §§105-228.90 to 105-269. Lo, 
Gift taxes, §$105-188 to 105-197.1. 

Gross earnings taxes in lieu of ad valorem taxes, §$105-228.1, 105-228.2. 
Highway use tax, §§105-187.1 to 105-187.11. 
Historic rehabilitation tax credits, §§105-129.35 to 105-129.37. 
Income tax, §$105-130 to 105-160.8. 
Filing of declarations of estimated income tax and installation payments of, 
§$105-163.38 to 105-163.44. 
Withholding of income taxes from wages and payment of income tax by, 
§$105-163.1 to 105-163.24. 
Insurance companies, §§105-228.3 to 105-228.10. 
Liability for failure to levy taxes, §105-270. 
License taxes, §$105-33 to 105-109. 
Local government sales and use tax. 

Beach nourishment, §§105-525 to 105-531. 

First one-cent local government sales and use tax, §$105-463 to 105-474. 

First one-half cent local government sales and use tax, §$105-480 to 105-487. 

Second one-half cent local government sales and use tax, §§105-495 to 105-504. 

Third one-half cent local government sales and use tax act, §$105-515 to 105-521. 
Low-income housing tax credits, §§105-129.40 to 105-129.45. 

Multicounty taxes, §§105-550 to 105-564. 
Piped natural gas, §§105-187.40 to 105-187.46. 
Property taxes. 

Appraisal and assessment. 

Administration of real and personal property appraisal, §§105-317, 105-381 7315 
Cities and towns, §§105-326 to 105-329. 

County listings, appraisal and assessing officials, §§105-294 to 105-300. 
Duties of department and property tax commission, §$105-288 to 105-291. 
Standards, §§105-283, 105-284. 

Time for listing and appraising property for taxation, §$105-285 to 105-287. 

Collection and foreclosure of taxes, §§105-349 to 105-378. 

General provisions, §§105-394 to 105-395.1. 

Lessees and users of tax-exempt cropland or forestland, §$105-282.7 to 105-282.8. 

Levy of taxes and presumption of notice, $§105-347, 105-348. 

Listing. 

Administration of listing, §§105-301 to 105-312. 

Cities and towns, $§105-326 to 105-329. 

Reports in aid of listing, §§105-313 to 105-316.8. 

Time for listing and appraising property for taxation, §$105-285 to 105-287. 

Property subject to taxation, §§105-274 to 105-282.1. 

Public service companies, §§105-333 to 105-334. 


1319 


VOLUME 12 


TAXATION —Cont’d 
Property taxes —Cont’d 

Records. 

Approval, preparation and disposition, §§105-318 to 105-322. 

Refunds and remedies, §$105-379 to 105-381. 

Review and appeals of listings and valuations, §§105-323 to 105-325. 

Review and enforcement of orders, §$105-345 to 105-346. 

Short title, purpose and definitions, §$105-271 to 105-273. 

Special duties to pay taxes, §§105-383 to 105-386. 
Qualified business investment tax credit, §$105-163.010 to 105-163.015. 
Recycling facility incentives, §§105-129.25 to 105-129.28. 
Sales and use tax, §$105-164.1 to 105-164.44F. 

Uniform sales and use tax administration act, §§105-164.42A to 105-164.42L. 
Savings and loan associations, §$105-228.22 to 105-228.24A. 
Scrap tire disposal tax, §§105-187.15 to 105-187.19. 
Soft drink tax, §$105-113.41 to 105-113.67. 
Tax incentives for new and expanding businesses, §§105-129.2 to 105-129.13. 
Tennessee Valley Authority. 

Payments received from Tennessee Valley Authority in lieu of taxes. 

Equitable distribution between local governments, $§105-458 to 105-462. 

Tobacco products tax, §$105-113.2 to 105-113.40. 
White goods disposal tax, §$105-187.20 to 105-187.24. 


TENNESSEE VALLEY AUTHORITY. 
Taxation. 
Payments received from Tennessee Valley Authority in lieu of taxes. 
Equitable distribution between local governments, §$105-458 to 105-462. 


U 
UNIFORM SALES AND USE TAX ADMINISTRATION ACT, §§105-164.42A to 
105-164.42L. 
UNITED STATES LANDS. 
Acquisition. 


Authority for, §§104-1 to 104-11.1. 
Inland waterways, §§104-12 to 104-25. 
National park system lands. 

Jurisdiction, §§$104-31 to 104-33. 


Ww 


WORKERS’ COMPENSATION, §§97-1 to 97-143. 
Security funds, §$97-105 to 97-122. 
Self-insurance security association, §$97-130 to 97-143. 
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